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1  PROCEEDINGS 

2  Whereupon, 

3  L.  JEAN  LEWIS 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  MR.  FORSHEY:    Mr.  Giuffra,  before  you  get 

7  under  way,  I  wanted  to  do  this  on  the  record.   My 

8  name  is  Mike  Forshey,  and  I  do  represent  Ms.  Lewis. 

9  We  have  identified  some  additional 

10  documents  that  we  want  to  produce  in  response  to  your 

1 1  committees's  request.   We  have  come  up  with  the  — 

12  some  additional  phone  records  from  Ms.  Lewis  we  have 

13  here,  and  I'll  produce  to  you  today  phone  records  for 

14  September  through  December  of  1992  and  August  and 

15  September  of  1993. 

16  I  believe  the  only  phone  records  requested 

17  that  are  still  outstanding  would  be  August  of  1992. 

18  Ms.  Lewis  has  not  yet  received  those;  when  they're 

19  received,  we'll  provide  them  on  to  you  immediately. 

20  And  here's  a  set  of  those  records  for  use  of  both 

21  counsel  today. 

22 MR.  GIUFFRA:    Why  don't  you  provide  those 

4 

1  to  Mr.  Ben-Veniste  to  look  at? 

2  MR.  FORSHEY:   That's  fine. 

3  MR.  BEN-VENISTE:    Why  don't  we  have  these 

4  marked  as  the  first  exhibits,  they  don't  seem  to  be 

5  Bates  stamped. 

6  MR.  FORSHEY:    They  are  not  Bates  stamped. 

7  MR.  GIUFFRA:   That's  fine. 

8  MR.  FORSHEY:    We  have  also  identified  some 

9  additional  hand  notes  that  Ms.  Lewis  took  with 

10  respect  to  the  Madison  investigation.   We  believe 

1 1  that  these  hand  notes  and  the  information  in  them  are 

12  reflected  elsewhere  in  her  admin  file  which  have  been 

13  produced  as  well  or  the  referrals  themselves; 

14  however,  I  don't  think  they've  been  produced  in  this 

15  form,  and  we're  producing  those  again  today  as  well. 

16  Additionally  on  the  record,  we  have 

17  provided  a  copy  of  the  tape  of  Ms.  Breslaw's 

18  conversation  with  Ms.  Lewis  from  February  2nd,  1994. 

19  We  have  requested  but  not  received  the  backside  of 

20  that  tape,  it  does  not  include  any  conversation 

21  between  Ms.  Lewis  and  Ms.  Breslaw.   But  we  have 

22  requested  it,  and  we'll  provide  it  to  you  as  soon  as 
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1  we  receive  that. 

2  The  last  item  that  I  -- 

3  MR.  BEN-VENISTE:    Could  I  ask  a  question 

4  about  that? 

5  From  whom  have  you  received  it? 

6  MR.  FORSHEY:    Office  of  Independent 

7  Counsel. 

8  MR.  BEN-VENISTE:    And  when  you  say  the 

9  backside,  could  you  be  more  explicit? 

10  MR.  FORSHEY:    It's  a  cassette  tape.   It  has 

1 1  two  sides  to  it  capable  of  recording  on  the  front  and 

12  the  backside. 

13  MR.  BEN-VENISTE:    And  which  side  do  we 

14  have,  the  one  which  is  made  first  or  second? 

15  MR.  FORSHEY:    You  have  the  conversation  of 

16  Ms.  Breslaw  which  I  believe  came  after  the  front 

17  side. 

18  MR.  BEN-VENISTE:    Thank  you. 

19  MR.  FORSHEY:    Last  item  I  have  is  a 

20  memorandum  from  Ms.  Lewis  dated  August  24th,  1995. 

21  This  memorandum  should  be  included  in  Ms.  Lewis' 

22  original  admin  file  which  was  in  the  possession  of 

6 

1  the  RTC. 

2  When  Ms.  Lewis  made  copies  of  her  admin 

3  file,  it  was  prior  to  this  date.   We're  just 

4  producing  this  for  completeness  and  should  be  part  of 

5  her  admin  file  as  well,  and  I'll  give  you  that. 

6  Of  course,  should  anything  else  come  to 

7  light  or  be  identified  by  us,  we'll  produce  it  to  you 

8  immediately. 

9  MR.  GIUFFRA:   And,  Mr.  Forshey,  I  noticed 

10  yesterday,  there  was  a  Federal  Express  slip  outside 

1 1  the  banking  committee's  door,  did  you  send  some 

12  documents? 

13  MR.  FORSHEY:    I  sent  the  phone  logs  -- 

14  MR.  GIUFFRA:    Down  on  Saturday? 

15  MR.  FORSHEY:    ~  that  I've  produced  to  you 

16  today  by  Federal  Express.    I  received  those  late 

1 7  Friday,  and  I  Federal  Expressed  them  out  to  you 

18  Senator  D'Amato  and  Sarbanes  both,  and  I  believe  I 

19  sent  a  fax  to  let  you  know  and  both  Lance  Cole  know 

20  that  as  well. 

21  MR.  GIUFFRA:    So  the  way  things  stand  right 

22  now,  we  would  have  all  of  your  documents  either  in 
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1  our  possession  here  or  documents  you  produced  last 

2  week? 

3  MR.  FORSHEY:    That's  correct;  to  the  best 

4  of  our  knowledge,  you  have  everything. 

5  MR.  BEN-VENISTE:    Let  me  make  a  suggestion 

6  with  respect  to  the  documents  produced  here  today 

7  that  obviously  for  purposes  of  identification,  it 

8  would  have  been  helpful  if  they  were  Bates  stamped, 

9  that  has  been  the  process  that  every  attorney 

10  producing  records,  to  my  knowledge,  has  utilized  in 

1 1  connection  with  furnishing  materials  so  that  we  can 

12  keep  track  of  them. 

13  I  would  suggest  that  we  Bates  stamp  them, 

14  Bob,  so  that  we  can  refer  to  them  and  that  have 

1 5  somebody  from  your  staff  do  that  and  then  make  a  copy 

16  so  that  we  can  utilize  these. 

17  MR.  FORSHEY:    And  let  me  just  say,  we  did 

18  not  Bates  stamp  any  of  our  documents,  that  is 

19  correct.   We  had  tried  to  produce  these  documents  as 

20  quickly  as  possible. 

21  We  had  our  first  request  for  these 

22  documents  on  October  1 7th,  tried  to  respond  very 
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1  quickly,  and  we  did  just  that.   I  have  not  had  the 

2  opportunity  to  Bates  stamp  them. 

3  MR.  GIUFFRA:    So  the  record  is  clear,  there 

4  have  been  other  witnesses  that  have  not  Bates  stamped 

5  documents  including  some  government  agencies. 

6  MR.  BEN-VENISTE:    Which  ones? 

7  MR.  GIUFFRA:    I  am  virtually  certain  there 

8  are  other  government  agencies,  there  are  government 

9  agencies  that  have  not  Bates  stamped  documents. 

10  MR.  BEN-VENISTE:    Which  ones? 

1 1  MR.  GIUFFRA:    I  don't  want  to  guess  on  the 

12  record.   I  have  a  feeling  that  the  RTC  produced  some 

13  documents  that  were  not  Bates  stamped. 

14  MR.  BEN-VENISTE:    You  have  a  feeling? 

1 5  I  have  a  question  about  the  redactions  that 

16  were  made.   While  you  didn't  have  time  to  Bates  stamp 

17  them,  obviously,  the  ~  there  have  been  redactions 

18  made  on  them  ~ 

19  MR.  FORSHEY:    That  is  correct. 

20  MR.  BEN-VENISTE:    -  on  phone  records, 

21  excuse  me,  let  me  finish  -- 

22  MR.  FORSHEY:    All  right. 
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1  MR.  BEN-VENISTE:   -  on  --  on  whose 

2  direction  or  instructions  were  the  types  of 

3  redactions  made? 

4  MR.  FORSHEY:   The  request  that  we  received 

5  were  for  home  phone  logs  reflecting  telephone  calls 

6  to  three  specific  area  codes;  202,  212,  501.    We  have 

7  provided  you  phone  logs  which  reflect  that. 

8  The  redactions  do  not  take  out  any  area 

9  codes,  that  will  allow  you  to  confirm  that  none  of 

10  the  numbers  redacted  came  from  those  area  codes. 

1 1  They  were  done  by  me. 

12  MR.  BEN-VENISTE:    And  I  see  that  there  were 

13  redactions  made  to  the  area  codes  requested. 

14  MR.  FORSHEY:    I  do  not  believe  that  there 

15  were  redactions  made  to  the  area  codes  requested.   If 

16  there  were,  please  point  them  out  to  me,  and  we  will 

17  certainly  identify  those  numbers  for  you. 

18  MR.  BEN-VENISTE:    Do  you  have  the  original 

19  unredacted  records  available  to  you? 

20  MR.  FORSHEY:    I  do  not  have  them  with  me 

21  here  in  Washington. 

22 MR.  BEN-VENISTE:    Is  there  someone  who  has 

10 

1  them  so  that  we  can  save  time? 

2  MR.  GIUFFRA:    I'm  just  looking  through  the 

3  records,  it  appears  that  all  the  ~  the  area  codes 

4  we've  specified  for  are  not  redacted;  the  numbers  are 

5  redacted,  and  the  amount  of  the  bill  on  -- 

6  MR.  FORSHEY:   The  amount  of  the  bill  is 

7  redacted,  that's  correct.  The  time  is  left  in. 

8  MR.  BEN-VENISTE:   And  on  what  theory  was 

9  the  amount  of  the  bill  redacted  for  each  call  to  that 

10  area  code? 

1 1  MR.  FORSHEY:    We  don't  think  that  the 

12  amount  Ms.  Lewis  had  to  pay  on  her  telephone  bills  as 

13  a  personal  matter  is  relevant  to  this  committee. 

14  MR.  BEN-VENISTE:    Well,  what  we  feel  is 

15  relevant  is  the  length  of  the  call  which  is 

16  reflected. 

17  MR.  FORSHEY:   And,  Mr.  Ben-Veniste,  the 

18  length  of  the  call  remains  in  if  you  will  look  at  the 

19  telephone  records. 

20  MR.  GIUFFRA:    That's  right. 

21  MR.  BEN-VENISTE:    It  may  be  in  these 

22  records,  but  it  did  not  appear  to  be  on  the  other 
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1  records  we  received.   So  if  ~  if  there  is  someone  in 

2  your  office  who  has  access  to  these,  that  would 

3  probably  save  us  time. 

4  If  during  the  break  you  might  simply  phone 

5  home  and  inquire  whether  there's  somebody  available 

6  who  might  have  access  to  those. 

7  MR.  FORSHEY:    Mr.  Ben-Veniste,  if  you  can 

8  identify  for  me  any  requested  area  code  that  we  did 

9  not  provide  phone  number  and  length  of  call  for,  I 

10  will  provide  you  with  that. 

11  I'm  not  going  to  provide  you  with  any  other 

12  information  with  respect  to  those  phone  records. 

13  MR.  GIUFFRA:    I  think  it's  also  important 

14  to  remember  that  the  request  ~ 

15  MR.  BEN-VENISTE:    Would  you  like  to  do  that 

16  now  at  the  beginning  — 

17  MR.  GIUFFRA:    Can  I  -- 

18  MR.  BEN-VENISTE:    ~  Bob,  or  would  you  want 

19  to  wait? 

20  MR.  GIUFFRA:    First  of  all,  I  think  it's 

2 1  important  to  state  for  the  record  that  the  request 

22  that  was  made  by  the  chairman  and  the  ranking  member 

12 

1  was  only  for  phone  calls  to  the  three  area  codes. 

2  Ms.  Lewis  has  more  promptly  produced  telephone 

3  records  to  this  committee  than  any  other  witness. 

4  MR.  LEVIN:    And  I  would  like  to  add  for  the 

5  record,  Mr.  Ben-Veniste,  is  what  Mr.  Giuffra  stated 

6  correct? 

7  MR.  BEN-VENISTE:    What? 

8  MR.  LEVIN:    That  we've  provided  telephone 

9  logs  more  quickly  than  any  other  witness.   You  stated 

10  on  national  television  that  you  made  repeated 

1 1  requests  for  documents  that  we  have  known  to  be 

12  responsive  ~ 

13  MR.  BEN-VENISTE:    Is  that  correct? 

14  MR.  LEVIN:    What  did  you  say? 

15  MR.  BEN-VENISTE:    I  suggest  you  read  the 

1 6  record. 

17  MR.  LEVIN:    If  you  have  the  record,  I'd 

18  like  to  read  it. 

19  MR.  BEN-VENISTE:    We  can  try  to  get  you  a 

20  copy  of  it. 

21  MR.  LEVIN:    I'd  appreciate  it. 

22  MR.  BEN-VENISTE:    And  your  statement  is 
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1  incorrect.  And  with  respect  to  Mr.  Giuffra's 

2  request,  the  request  for  records  with  respect  to  this 

3  witness  were  made  later  in  time  than  most  any  request 

4  made  in  connection  with  the  next  round  of  hearings, 

5  the  record  should  so  reflect. 

6  MR.  GIUFFRA:    Let's  begin. 

7  My  name  is  Robert  Giuffra.    I'm  the  chief 

8  counsel  of  the  banking  committee.   To  my  left  is 

9  Chris  Bartolomucci  who  is  an  associate  special 

10  counsel,  he's  with  the  majority  staff. 

1 1  Further  down  the  table  is  Mr.  Ben-Veniste 

12  who  is  the  special  counsel  for  the  Democrats,  and  Tim 

13  Mitchell  who  is  I  believe  a  professional  staff  for 

14  the  Democrats. 

15  You  and  I  haven't  met. 

16  MS.  WILSON:     Joanne  Wilson. 

17  MR.  GIUFFRA:   And  you  are? 

18  MS.  WILSON:   With  the  democratic  staff. 

19  MR.  GIUFFRA:    Just  some  basic 

20  preliminaries. 

21  This  is  a  deposition  that  is  being 

22  conducted  pursuant  to  Senate  Resolution  120.    This 


1  resolution  establishes  a  special  committee 

2  administered  by  the  banking  committee  to  conduct  an 

3  investigation  of  Whitewater  Development  Corporation 

4  and  other  related  matters  including  Madison 

5  Guaranty. 

6  Section  1(b)(2)  authorizes  investigation 

7  hearings  into,  among  other  things,  whether  any  person 

8  has  improperly  handled  confidential  RTC  information 

9  relating  to  Madison  Guaranty  Savings  and  Loan 

10  Association  or  Whitewater  Development  Corporation; 

1 1  whether  the  Department  of  Justice  has  improperly 

12  handled  RTC  criminal  referrals  relating  to  Madison 

13  Guaranty  or  Whitewater;  and,  three,  whether  RTC 

14  employees  have  been  improperly  importune,  prevented, 

1 5  restrained  or  deterred  in  conducting  investigations 

16  or  making  enforcement  recommendations  relating  to 

17  Madison  Guaranty  or  Whitewater. 

18  I  would  also  note  that  section  1(b)(2) 

19  section  evolves  into  and  among  other  things  the 

20  operations  solvency  and  regulation  of  Madison 

21  Guaranty  and  into  the  activities  investments  and  tax 

22  liability  of  Whitewater. 
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1  EXAMINATION 

2  BY  MR.  GIUFFRA: 

3  Q      Ms.  Lewis,  you  understand  that  these  issues 

4  will  be  the  subject  of  your  deposition  here  today? 

5  A      Yes,  sir. 

6  Q      Now,  this  deposition  is  being  conducted  in 

7  advance  of  public  hearings  that  will  be  held  in 

8  November.   I  think  it's  likely  that  you'll  be  asked 

9  to  testify  at  those  public  hearings. 

10  I  will  be  asking  you  questions  under  oath 

1 1  and  then  Mr.  Ben-Veniste  will  be  asking  you  questions 

12  under  oath.   The  procedures  for  the  conduct  of  the 

13  depositions  are  specified  in  Senate  Resolution  120. 

14  I  see  that  you've  chosen  to  be  represented 

15  by  counsel. 

16  If  counsel  would  state  an  appearance  for 

17  the  record. 

18  MR.  FORSHEY:    My  name  is  Mike  Forshey  with 

19  the  law  firm  of  Butler  and  Binion. 

20  MR.  LEVIN:    Mark  Levin  with  Landmark  Legal 

2 1  Foundation. 

22  BY  MR.  GIUFFRA: 
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1  Q      Just  denoting  some  of  the  high  points  of 

2  the  resolution  with  regard  to  the  conduct  of 

3  depositions. 

4  Counsel  can  object  to  the  form  of 

5  questions,  just  objections  will  be  noted  for  the 

6  record.   If  a  witness  objects  to  a  question  or 

7  refuses  to  answer  on  the  basis  of  relevance  or 

8  privilege,  the  special  committee  staff  may  proceed 

9  with  the  deposition  or  may  at  that  time  or  at  a 

10  subsequent  time  seek  a  ruling  on  the  objection  from 

1 1  the  chairman. 

12  And  if  the  chairman  overrules  the 

13  objection,  the  chairman  may  order  and  direct  the 

14  witness  to  answer  the  question,  but  the  special 

15  committee  shall  not  initiate  procedures  leading  to 

16  civil  and  criminal  enforcement  unless  the  witness 

1 7  refuses  to  answer  the  question  after  having  been 

1 8  ordered  and  directed  to  answer. 

19  So  the  procedure  is,  relevance  rulings  and 

20  privilege  rulings,  at  least  in  the  first  instance, 

21  are  to  be  made  by  Chairman  D'Amato. 

22  If  at  any  time  today  you  don't  understand  a 
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1  question  that's  being  produced  by  either  myself  or 

2  Mr.  Ben-Veniste,  you  know,  please  ask  us  to  explain 

3  or  to  rephrase  the  question. 

4  If  at  any  time  Ms.  Lewis  you  need  a  break, 

5  please,  let  us  know  and  we'll  take  a  break. 

6  A      Thank  you. 

7  Q      The  stenographer  will  prepare  a  record  of 

8  the  questions  and  answers.   This  deposition  will  be 

9  treated  as  something  called  committee  confidential 

10  until  the  commencement  of  the  hearing. 

1 1  Prior  to  the  start  of  the  hearings,  you'll 

12  receive  a  letter  from  the  committee  advising  you  of 

1 3  your  opportunity  to  review  the  transcript  to  correct 

14  any  errors  that  may  be  on  the  record. 

15  If  you  are  called  to  testify  at  a  public 

16  hearing,  you'll  be  permitted  to  have  a  copy  of  your 

17  deposition  transcript  four  days  in  advance. 

18  All  right,  Ms.  Lewis,  or,  Mr.  Forshey, 

19  Mr.  Levin,  do  you  have  any  questions  before  we 

20  commence? 

21  MR.  LEVIN:   No. 

22 MR.  FORSHEY:   No.    We  have  nothing. 


1  BY  MR.  GIUFFRA: 

2  Q      Ms.  Lewis,  if  you  would  just  state  your 

3  full  name  for  the  record,  please? 

4  A      Laura  Jean  Lewis. 
5 

6 

7  Q      And  where  are  you  presently  employed? 

8  A      I'm  not. 

9  Q      Okay.    Were  you  employed  —  you  were 

10  previously  employed  at  the  Resolution  Trust 

1 1  Corporation,  am  I  correct? 

12  A      That's  correct. 

13  Q      And  when  did  you  cease  being  employed  at 

14  the  Resolution  Trust  Corporation? 

15  A      September  29th,  1995. 

16  Q      And  when  did  you  start  work  at  the  RTC? 

17  A      July  1st,  1991. 

18  Q      Okay.    Prior  to  commencing  work  at  the  RTC 

19  in  July  of  1991,  what  positions  did  you  hold,  if  you 

20  could  do  it  maybe  in  reverse  chronological  order? 

21  A      Certainly. 

22  I  was  with  Sunbelt  Federal  Savings  Bank  of 
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1  Dallas,  Texas.   My  position  immediately  prior  to  that 

2  was  that  of  assistant  vice  president,  loan  asset 

3  administration. 

4  Q      And  how  long  were  you  at  Sunbelt? 

5  A      Five  and  a  half  years  in  various  positions 

6  and  through  various  incarcerations. 

7  Q      Where  was  Sunbelt  Federal  Savings  located? 

8  A      The  Dallas  general  vicinity,  specifically 

9  Irving,  Texas  and  Los  Colenis. 

10  Q      And  prior  to  joining  Sunbelt,  where  were 

1 1  you  employed? 

12  A      Sunbelt  Federal  Savings  had  previously  been 

1 3  Western  Federal  Savings. 

14  Q      And  did  you  ever  hold  a  position  at  Western 

1 5  Federal  Savings? 

16  A      Yes. 

17  Q      And  what  position  did  you  hold  at  Western 

18  Federal  Savings? 

19  MR.  BEN-VENISTE:   You're  whispering,  Bob,  I 

20  can't  hear  you. 

21  BY  MR.  GIUFFRA: 

22 Q      What  position  did  you  hold  at  Western 

20 

1  Federal  Savings? 

2  A      I  had  three  different  positions  at  Western 

3  Federal  Savings,  the  most  recent  prior  to  the  merger 

4  with  Sunbelt  would  have  been  as  the  manager  of  what 

5  we  referred  to  as  information  systems. 

6  I  was  also  the  information  systems 

7  officer.   Prior  to  that,  I  had  served  as  an  executive 

8  secretary. 

9  Q      At  Western  Federal? 

10  A      At  Western  Savings. 

1 1  Q      Oh,  excuse  me. 

12  A      I  apologize,  that's  my  fault.    Western 

13  Savings  turned  into  Western  Federal  which  turned  into 

14  Sunbelt  Federal,  so  they  were  all  essentially  the 

1 5  same  entity  for  the  period  of  time. 

16  Q      Okay.   And  prior  to  joining  Western 

17  Savings,  where  were  you  employed? 

18  A      Sante  Fe  Minerals. 

19  Q      When  did  you  join  Western  Savings? 

20  A      February  18th,  1986. 

21  Q      Okay.   Why  did  you  join  the  RTC  in  July  1, 

22  1991? 
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1  A      The  RTC  initiated  a  contact  with  me  through 

2  Clark  Walton  of  the  Tulsa  investigations  office,  and 

3  I  was  asked  if  I  was  interested  in  a  position  as  a 

4  criminal  investigator,  and  I  considered  the  offer  and 

5  subsequently  accepted  it. 

6  Q      Okay.   And  were  you  a  criminal  investigator 

7  throughout  the  period  in  which  you  worked  at  the  RTC? 

8  A      Yes,  I  was. 

9  Q      Ms.  Lewis,  are  you  aware  of  a  document 

10  request  that  Chairman  D'Amato  and  Ranking  Member 

1 1  Sarbanes  sent  to  your  counsel  several  weeks  back 

12  requesting  certain  documents  that  were  in  your 

13  possession,  custody  or  control? 

14  A      Yes,  sir. 

15  Q      And  insofar  as  you  know,  have  you  produced 

16  all  documents  called  for  by  that  request? 

17  A      To  the  best  of  my  knowledge,  yes,  we  have. 

18  Q      Okay.   Okay,  Ms.  Lewis,  how  did  the 

19  investigation  which  culminated  in  criminal  referral 

20  C0004  involving  Madison  Guaranty  and  related  matters 

21  begin? 

22 A      It  initiated  through  requests  from  RTC 

22 

1  Washington  staff  and  the  director  of  the  Tulsa 

2  office,  Tulsa  consolidated  office,  Virginia  Lewis 

3  after  a  March  8th,  1992  article  in  the  New  York  Times 

4  appeared  that  contained  allegations  that  Whitewater 

5  Development  had  potentially  caused  a  loss  to  Madison 

6  Guaranty  Savings. 

7  Q      And  who  was  it  that  first  contacted  you  and 

8  asked  you  to  commence  this  investigation  into  Madison 

9  Guaranty? 

10  A      The  department  head  of  criminal 

1 1  investigations  or  actually  department  head  of 

12  investigations  in  Tulsa  at  that  time  who  was  Mike  Van 

13  Valkenburg. 

14  Q      And  were  you  contacted  by  anyone  else  at 

15  the  RTC  with  regard  to  an  investigation  into  Madison 

1 6  Guaranty? 

17  A      Clark  Walton  who  was  my  coworker  in 

18  criminal  investigations,  yes. 

19  Q      Okay.    What  steps  did  you  take  at  the 

20  beginning  of  your  investigation  into  Madison 

2 1  Guaranty? 

22  A      Initially,  I  reviewed  documents  on  site 
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1  that  investigations  had  already  retrieved  from  the 

2  failed  institution.    I  was  specifically  asked  to 

3  review  documents  in  a  box  that  had  been  returned  with 

4  Wyatt  Adams  who  was  the  civil  investigator  for  the 

5  RTC  on  Madison;  that  —  documents  contained  in  that 

6  box  were  copies  of  daily  records  maintained  by 

7  Patricia  Heritage,  and  Mr.  Van  Valkenburg 

8  specifically  instructed  me  to  review  those  documents 

9  with  regard  to  possible  conflict  with  Ms.  Heritage. 

10  Q      Now,  who  was  Ms.  Heritage? 

1 1  A      She  was  an  attorney  for  the  Rose  Law  Firm. 

12  Q      Now,  in  your  house  testimony,  you  indicate 

13  that  Mr.  Adams  had  discovered  that  Ms.  Heritage  had 

14  been  involved,  there  was  an  allegation  that  she  had 

15  been  involved  in  fabricating  Madison  board  minutes; 

16  is  that  correct? 

17  A      That's  correct. 

18  Q      Could  you  just  provide  a  little  more  for 

19  the  record  about  that  particular  allegation? 

20  A      Mr.  Adams  in  reviewing  a  report  that  had 

21  been  prepared  by  Jeff  Garrish  of  the  law  firm  Borod 

22  and  Huggins,  who  was  retained  in  1987  by  the  former 
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1  board  of  Madison  Guaranty  Savings,  had  included  in 

2  his  report  an  interview  with  Ms.  Heritage  in  which 

3  she  stated  that  at  the  directions  of  the  former 

4  thrift  president  John  Latham,  she  had,  in  fact, 

5  created  minutes  for  board  minutes  that  had  actually 

6  not  occurred. 

7  Mr.  Adams  found  that  and  immediately  took 

8  it  to  the  attention  of  Mr.  Van  Valkenburg  and 

9  Mr.  Iorio,  who  was  at  that  time  assistant  director  of 

10  investigations. 

1 1  Mr.  Giuffra,  just  as  a  point  of 

12  clarification,  Ms.  Heritage  at  that  point  in  time 

13  that  Borod  and  Huggins  was  created  was  an  employee  of 

14  Madison  Guaranty  Savings. 

15  Q      Approximately  how  many  records  did  you 

16  review  of  Madison  in  this  period  April  1992?   Was  it 

17  a  warehouse  full  of  documents? 

18  A      I  reviewed  a  significant  number  of 

19  documents  on-site  in  Tulsa  in  investigations  and  at  a 

20  date  in  late  April  traveled  to  Little  Rock  with 

21  Mr.  Adams  and  reviewed  documents  in  a  warehouse  as 

22  well,  so  in  both  places. 
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1  Q      And  could  you  just  describe  generally  for 

2  the  record  what  you  came  to  learn  about  Madison  as  a 

3  result  of  your  review  of  these  documents  contained  in 

4  the  warehouse  in  Little  Rock  and  also  the  documents 

5  you  had  at  your  office? 

6  A      The  institution  from  what  I  initially  found 

7  was  rife  with  the  appearance  of  numerous  types  of 

8  fraud,  quite  possibly  criminal  fraud,  which  prompted 

9  further  investigation. 

10  Q      Now,  did  there  come  a  time  when  you  began 

1 1  to  prepare  a  criminal  referral  in  connection  with 

12  your  investigation  into  Madison? 

13  A      Yes,  sir. 

14  Q      And  when  was  that? 

15  A      I,  initially,  began  actual  draft  of  a 

16  referral  in  late  July,  early  August  1992,  I  believe. 

17  Q      And  at  whose  direction  did  you  prepare  this 

18  criminal  referral? 

19  A      Mr.  Iorio  and  myself,  because  we  had 

20  discussed  it  at  length,  and  the  concurrence  was  that 

21  there  was  substantive  evidence  that  warranted  a 

22  referral. 


1  Q      Now,  during  the  course  of  your  initial 

2  investigation,  did  you  come  across  any  evidence 

3  indicating  that  Bill  Clinton  might  be  in  some  way 

4  involved  in  any  of  the  activity  under  investigation? 

5  A      Mr.  Clinton  was  part  of  the  Whitewater 

6  Development  Corporation  partnership,  and  as  such,  I 

7  reviewed  the  activities  of  Whitewater  from  the 

8  standpoint  of  possible  knowledge  on  the  parts  of  all 

9  partners. 

10  Q      Could  you  just,  please,  describe  for  the 

1 1  record  what  is  normally  contained  in  a  criminal 

12  referral? 

13  A      It's  a  standard  format  document  that  asks 

14  predetermined  questions  to  a  large  degree  based  on 

15  the  evidence  uncovered  throughout  the  investigation. 

16  The  allegations  of  potential  wrongdoing  are  outlined 

17  in  the  referral  with  a  chronology  of  events  to 

18  support  the  allegations  and  generally  substantive 

19  exhibits  go  in  with  it  to  support  the  allegations 

20  contained  within  the  document. 

21  Q      When  was  the  first  criminal  referral  you 

22  prepared  in  connection  with  Madison  submitted  to  the 
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1  Department  of  Justice? 

2  A      September  2nd,  1992. 

3  Q      And,  Ms.  Lewis,  let's  just  discuss  one 

4  matter  which  I  suspect  will  come  up  today. 

5  In  preparation  of  a  criminal  referral  is 

6  that  something  that  is  done  in  confidence,  am  I 

7  correct? 

8  A      Yes,  sir. 

9  Q      It's  a  confidential  document?  Why  is  it 

10  that  it's  a  confidential  document? 

1 1  A      It's  a  confidential  document  given  to  the 

12  U.S.  Attorney  and  the  FBI,  and  the  confidentiality  of 

13  the  document  is  to  protect  those  identified  in  the 

14  document  as  suspects  or  witnesses  from  any  ~  any 

15  premature  or  ~  I  would  just  have  to  say  premature 

16  information  that  could  shed  an  incorrect  light  prior 

17  to  an  investigation  prosecution  or  declination  being 

18  conducted  by  the  appropriate  authorities. 

19  Q      Now,  in  the  course  of  preparing  let's  just 

20  call  it  the  first  criminal  referral  in  connection 

21  with  Madison,  did  you  ever  speak  with  any  members  of 

22  the  press  or  advise  anyone  outside  of  the  RTC  of  the 

28 

1  substance  of  the  referrals? 

2  A      Of  the  very  first  criminal  referral? 

3  Q      Yes. 

4  A      No,  sir. 

5  Q      Ms.  Lewis,  I'd  like  to  show  you  a  document 

6  that  we  received  from  the  RTC,  it  bears  Bates  number 

7  981  through  1000.    It  also  bears  Bates  numbers 

8  PLS16  --  16S  through  35S. 

9  Have  you  seen  this  document  before? 

10  A      Yes,  sir. 

1  Q      That's  a  very  lengthy  document. 

12  Approximately  how  much  time  did  you  spend 

13  preparing  this  document  including  investigative 

14  activities  and  then  the  actual  preparation  of  the 

1 5  referral? 

16  A      Including  the  investigative  time  spent,  it 

17  would  have  been  from  April  1992  through  August  31st 
[8  of  1992,  which  is  the  date  that  the  actual  referral 

19  was  completed  and  signed. 

20  Q      Approximately  how  much  of  the  time  that  you 

21  were  spending  at  the  RTC  did  you  devote  to  the 

22  Madison  investigation  during  this  period  April  '92 
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1  through  August  1992? 

2  A      The  majority  of  the  investigative  time  that 

3  I  had  available  to  me  at  that  particular  point  was 

4  dedicated  to  Madison,  but  at  that  point  in  time,  the 

5  RTC  was  closing  its  Tulsa  office  and  relocating  to 

6  Kansas  City,  so  there  was  a  lengthy  interruption  to 

7  the  investigative  process. 

8  Q      Do  you  recall  approximately  when  that 

9  interruption  occurred? 

10  A      Yes,  sir,  I  do.    Investigations  in  Tulsa 

1 1  essentially  ceased  normal  operations  around  the 

12  second  to  third  week  in  June  of  1992  in  order  to 

13  prepare  records  to  ship  to  Kansas  City  and  began 

14  closing  down  the  Tulsa  office,  the  documentation  and 

15  records  were  not  available  again  until  late  --  I 

16  believe  mid  to  late  July  1992  as  best  as  I  recall. 

17  Q      Now,  as  you  were  preparing  this  referral, 

18  were  you  checking  with  your  supervisors  and  advising 

19  them  of  the  course  of  your  investigation? 

20  A      Yes,  sir,  I  kept  them  apprised. 

21  Q      And  who  are  your  supervisors? 

22 A      At  that  time  I  was  reporting  to  Mr.  Iorio, 
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1  and  then  when  Mr.  Ausen  arrived,  Mr.  Lee  Ausen  as  the 

2  new  head  of  the  criminal  investigative  head. 

3  Q      And  were  Mr.  Iorio  and  Mr.  Ausen  aware  of 

4  the  amount  of  time  that  you  were  devoting  to  the 

5  Madison  investigation? 

6  A      Yes,  sir. 

7  Q      And  did  they  ever  object  to  the  fact  that 

8  you  were  spending  a  substantial  amount  of  your  time 

9  on  the  Madison  investigation? 

10  A      No,  sir,  I  was  following  the  standard 

1 1  corrective  department  procedures. 

1 2  Q      And  what  are  those  standard  procedures  that 

13  you  were  following  in  connection  with  the  Madison 

14  investigation? 

15  A      When  you  undertake  an  investigation  of  a 

16  particular  institution,  you  generally  follow  it 

17  through  until  such  time  as  it  was  completed  and  the 

18  files  can  be  closed  out. 

19  Q      You  were  not  someone  who  was  supposed  to  be 

20  making  decisions  as  total  indication  of  RTC 

21  investigative  resources,  correct  — 

22  A      That's  correct. 
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1  Q      ~  that  was  something  that  was  being  done 

2  by  people  higher  up  the  chain  of  command  than 

3  yourself? 

4  A      Yes,  sir. 

5  Q      So  whether  there  were  other  S&Ls  in 

6  Arkansas  more  deserving  of  your  attention  was  not  a 

7  decision  for  you  to  make  but  for  people  higher  up  the 

8  chain  of  command? 

9  A      Yes,  sir,  that's  correct. 

1 0  Q      Just  by  way  of  background,  were  you 

1 1  assigned  to  handle  all  the  S&Ls  in  Arkansas? 

12  A      Yes. 

13  Q      Were  there  other  investigators  who  were 

14  also  assigned  to  handle  or  to  investigate  S&Ls  in 

1 5  Arkansas? 

16  A      No,  sir.    When  I  was  initially  hired  by  the 

17  RTC,  it  was  with  the  firm  understanding  that  I  would 

18  be  solely  responsible  for  investigations  in  Arkansas, 

19  that  changed  at  a  later  date  when  the  Chicago  RTC 

20  office  closed  and  all  of  the  Chicago  shops  came  into 

21  the  Kansas  City  office  as  well,  and  there  was  some 

22  reallocations  at  that  point. 
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1  Q      When  approximately  was  that? 

2  A      As  I  can  best  remember,  it  was  I  think  late 

3  spring,  early  summer  1993,  yes. 

4  Q      Okay.   Could  you  just  describe  generally 

5  for  the  record  the  suspected  criminality  described  in 

6  criminal  referral  0004? 

7  A      Yes,  sir. 

8  The  evidence  I  uncovered  appeared  to  show  a 

9  very  massive  check  kiting  scheme  or  an  attempt  to 

10  funnel  monies  between  several  accounts  within  Madison 

1 1  Guaranty  Savings  all  of  which  appeared  to  be 

12  controlled  by  Jim  McDougal. 

13  And  in  the  midst  of  reviewing  that 

14  information  as  well,  there  were  other  items  that 

15  raised  serious  question  with  regard  to  major  bank 

16  fraud. 

17  Q      And  what  was  some  of  the  other  items  that 

18  you  identified  that  gave  rise  to  suspicions  of  major 

19  bank  fraud? 

20  A      Some  of  the  documents  that  I  reviewed  as  I 

21  was  going  through  and  looking  at  the  demand  to 

22  deposit  accounts,  some  of  the  checks  that  we  found 
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1  raised  other  questions  regarding  other  companies  and 

2  the  means  through  which  funds  had  gone  into  those 

3  other  companies. 

4  There  were  trails  that  had  appeared 

5  throughout  the  duration  of  my  initial  investigation 

6  that  I  followed  at  a  later  date. 

7  Q      Now,  was  this  referral,  C0004,  supported  by 

8  detailed  and  extensive  exhibits? 

9  A      Yes,  sir. 

10  Q      Could  you  describe  some  of  the  exhibits 

1 1  that  supported  this  referral? 

12  A      Yes,  sir. 

13  There  were  numerous  checks  and  I  believe 

14  copies  of  statements  from  the  accounts  of  the 

15  companies  identified  within  the  body  of  the 

16  referral. 

17  There  were,  as  I  recall,  some  board  minute 

18  exhibits  from  the  institution  as  well.   There  were 

19  two  large  red  files  I  would  have  to  say  at  least  five 

20  inches  thick  and  supporting  documents  that  were 

21  submitted  to  the  FBI  and  U.S.  Attorney  with  a 

22  referral. 


1  Q      Prior  to  submitting  this  referral  to  the 

2  U.S.  Attorney  and  the  FBI,  did  you  allow  your 

3  supervisors  to  review  the  referral? 

4  A      Yes,  sir. 

5  Q      And  did  they  give  you  any  feedback  on  their 

6  view  as  to  the  substance  of  the  referral? 

7  A      Yes,  sir.    They  concurred  with  the 

8  allegations. 

9  Q      I'd  just  like  to  focus  your  attention  given 

10  our  goal  of  trying  to  complete  this  rather  promptly. 

1 1  On  the  allegations  concerning  Whitewater 

12  Development  Corporation,  could  you  just  briefly 

13  describe  the  substance  of  those  allegations,  the 

14  check  kite  allegations  involving  Whitewater 

15  Development  investigation? 

16  A      Yes,  sir. 

17  Whitewater  was  one  of  several  entities 

18  through  which  funds  flowed  in  and  out.    Checks  came 

19  into  Whitewater  denoted  as  loans  from  other 

20  McDougal-controlled  companies,  monies  went  out  of 

21  Whitewater  from  those,  quote,  loan,  closed  quote, 

22  funds,  to  make  payments  to  other  financial 
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1  institutions  on  what  appeared  to  be  real  estate  loans 

2  to  pay  Whitewater's  accountants. 

3  There  was,  as  I  recall,  approximately 

4  $70,000  in  money  that  went  through  Whitewater  in  the 

5  time  frame  designated  in  this  referral,  and  there  was 

6  a  significant  amount  of  that  $70,000  that  was  written 

7  on  insufficient  funds  in  the  account. 

8  Q      Now,  in  the  referral,  Bill  Clinton  and 

9  Hillary  Rodham  Clinton  are  named  as  persons  who  stood 

10  to  benefit  from  the  criminal  conduct  involving 

1 1  Madison  and  Whitewater. 

12  Could  you  describe  for  the  record  what  you 

13  mean  by  persons  who  stood  to  benefit  from  the 

14  criminal  conduct? 

15  A      Yes,  sir.   Whitewater  Development  as  a 

16  partnership,  such  as  it  was,  between  Mr.  and 

17  Mrs.  McDougal  and  Mr.  and  Mrs.  Clinton,  I  believe 

18  that  any  benefit  that  inured  to  Whitewater  as  a 

19  corporation  would  have  subsequently  benefitted  its 

20  partners. 

21  Q      Now,  at  the  time  you  prepared  this 

22  referral,  did  you  have  any  evidence  indicating  that 
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1  Mr.  Clinton  or  Mrs.  Clinton  had  any  knowledge  of  the 

2  wrongdoing  alleged  in  criminal  referral  C0004? 

3  A      No,  sir.   And  the  referral  does  state  at 

4  that  time  I  had  no  knowledge,  specific  knowledge, 

5  that  they  had  specific  knowledge.   But  as  they  were 

6  partners  in  the  corporation,  common  sense  dictated 

7  that  their  names  must  appear  in  there  as  well. 

8  MR.  BEN-VENISTE:    I'm  sorry,  I  didn't  hear 

9  the  last  word. 

10  MR.  GIUFFRA:    Will  the  reporter  read  it 

1 1  back. 

12  (The  reporter  read  the  record  as  requested.) 

13  BY  MR.  GIUFFRA: 

14  Q      Mrs.  Lewis,  if  you  could  just  direct  your 

15  attention  to  pages  bearing  Bates  number  992,  993, 

16  994,  if  I  could  direct  your  attention  about  three 

1 7  quarters  of  the  way  down  the  page  beginning 

18  Whitewater  Development  Corporation. 

19  Could  you  just  roughly  describe  for  the 

20  record  what  is  depicted  under  the  heading  Whitewater 

2 1  Development  Corporation  on  those  three  pages 

22  beginning  with  — 
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1  A      992? 

2  Q      --  992  and  993  and  994? 

3  MR.  BEN-VENISTE:    I'm  sorry,  I  can't  hear 

4  when  you  speak  like  that. 

5  MR.  GIUFFRA:    Could  you  repeat  what 

6  reference  you're  making? 

7  MR.  GIUFFRA:    I  was  referring  Ms.  Lewis  to 

8  pages  992,  993  and  994  of  criminal  referral  C0004. 

9  MR.  BEN-VENISTE:    Since  our  Bates  numbers 

10  are  different  than  yours,  could  you  refer  to 

1 1  paragraph? 

12  THE  WITNESS:    It's  page  12. 

13  MR.  GIUFFRA:  Page,  12,  13  and  14  of  the 

14  referral. 

15  BY  MR.  GIUFFRA: 

16  Ms.  Lewis,  could  you  just  describe  for  the 

17  record  what  is  contained  in  page  12,  13  and  14  of  the 

18  referral  with  regard  to  Whitewater  Development 

19  Corporation? 

20  A      Yes,  sir. 

21  There  are  dates  identified  in  here  in  a 

22  chronological  order  identifying  checks  that  were 
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1  written  through  Whitewater,  some  of  the  deposits  that 

2  came  into  Whitewater  and  the  balances  that  existed  in 

3  the  accounts  at  the  time  that  those  checks  were 

4  coming  in  and  going  out. 

5  Q      If  I  could  direct  your  attention  to  page  18 

6  of  this  referral,  there's  a  listing  under  heading 

7  witnesses,  and  Bill  Clinton  and  Hillary  Rodham 

8  Clinton  are  listed  as  witnesses. 

9  Why  did  you  believe  that  Bill  Clinton  and 

10  Hillary  Rodham  Clinton  were  witnesses  to  alleged 

1 1  criminal  activity  in  connection  with  Madison 

1 2  Guaranty? 

13  A      I  believe  that  Whitewater  as  part  of  the 

14  overall  check  kite  scheme  contributed  a  loss  to  the 

1 5  institution  and  as  partners  in  Whitewater,  I  had  a 

16  reasonable  expectation  that  Mr.  and  Mrs.  Clinton  may 

17  have  had  knowledge  of  what  Mr.  McDougal  was  doing  at 

18  Madison  with  regard  specifically  to  the  Whitewater 

19  account. 

20  Q      So  that  if  someone  is  a  witness  at  least  in 

21  a  referral,  it's  possible  that  upon  further 

22  investigation  they  might,  in  fact,  be  someone  who  is 
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1  actually  engaged  in  criminal  conduct  or  at  least  have 

2  knowledge  of  criminal  conduct? 

3  MR.  BEN-VENISTE:    I  object  to  that. 

4  You  may  answer. 

5  THE  WITNESS:    It's  a  possibility,  yes, 

6  sir. 

7  BY  MR.  GIUFFRA: 

8  Q      In  fact,  Ms.  Lewis,  I  note  that  Jim  Guy 

9  Tucker  is  listed  as  a  witness  in  connection  with  this 

10  particular  referral  as  well  as  Steven  Smith. 

1 1  Am  I  correct  that  both  Mr.  Tucker  and 

12  Mr.  Smith  had  subsequently  been  indicted  by  the 

13  independent  counsel? 

14  A      I  believe,  Mr.  Giuffra,  Mr.  Tucker  has,  in 

15  fact,  been  indicted.   And  I  believe  Mr.  Smith  has  a 

16  guilty  plea  with  the  independent  counsel  at  this 

17  time. 

1 8  Q      You  subsequently  prepared  a  number  of  other 

19  referrals  in  connection  with  Madison  Guaranty;  is 

20  that  correct? 

21  A      That's  correct. 

22 Q      When  were  these  other  referrals  submitted 
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1  to  the  U.S.  Attorney's  office  and  the  FBI? 

2  A      October  8th,  1993. 

3  Q      Why  did  the  other  referrals  come 

4  approximately  a  year  after  the  First  referral?  Why 

5  did  you  submit  them  to  the  FBI  and  U.S.  Attorney 

6  approximately  a  year  later? 

7  A      The  investigation  had  not  been  concluded 

8  with  the  submission  of  the  first  referral  and  because 

9  of  what  transpired  with  the  first  referral,  after  a 

1 0  certain  period  of  time,  Mr.  Iorio  directed  that  I  was 

1 1  to  continue  with  the  investigation  and  as  an  end 

12  result  to  that,  there  were  nine  additional  referrals 

13  generated  and  then  submitted. 

14  Q      Now,  this  first  referral,  C0004,  also 

15  refers  as  we've  also  noted  Jim  Guy  Tucker,  and  also 

16  it  also  references  former  Senator  Fulbright. 

17  Did  you  ever  discuss  with  Mr.  Iorio  in  the 

1 8  course  of  preparing  this  referral  the  fact  that  it 

19  impacted  upon  prominent  figures  in  the  Arkansas 

20  political  circles? 

2 1  A      Yes,  sir,  from  the  standpoint  of 

22  sensitivity,  I  believe  it  was  necessary. 
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1  0      Did  you  take  any  steps  to  try  to  maintain 

2  t:  .  even  more  —  strike  that  question. 

3  Did  you  discuss  with  Mr.  Iorio  or  any  of 

'I  your  other  supervisors  at  the  RTC  the  fact  that  this 

5  referral  impacted  upon  activities  of  prominent 

6  members  of  Arkansas  political  circles? 

7  A      Would  you  restate  your  question, 

8  Mr.  Giuffra? 

9  Q      Yes.    Let  me  restate  that  question. 

10  A      Thank  you. 

1 1  Q      Did  you  discuss  with  any  of  your 

12  supervisors  at  the  RTC  the  fact  that  persons  who  were 

13  named  as  witnesses  in  this  referral  included 

14  prominent  political  figures  in  Arkansas? 

15  A      Yes,  sir. 

16  Q      And  could  you  describe,  in  general,  the 

17  substance  of  those  conversations  that  you  had  with 

18  your  supervisors  with  regard  to  the  fact  that  this 

19  referral  impacted  upon  the  activities  of  persons  who 

20  were  prominent  in  Arkansas  political  circles? 

21  MR.  BEN-VENISTE:    Are  we  back  to  the  '92 

22  referral  just  for  purposes  of  clarity? 
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1  MR.  GIUFFRA:    Correct. 

2  THE  WITNESS:    I  don't  recall  the  specifics 

3  of  the  particular  conversation,  but  I  do  recall  a 

4  sense  of  discussing  with  him  that  because  of  the 

5  sensitivity  of  some  of  the  visibility  of  the 

6  individuals  involved,  he  needed  to  be  aware  of  it. 

7  BY  MR.  GIUFFRA: 

8  Q      Do  you  know  whether  Mr.  Iorio  advised 

9  persons  higher  up  the  RTC  chain  of  command  of  the 

10  fact  that  this  referral  impacted  upon  activities  of 

1 1  prominent  persons  in  Arkansas  political  circles? 

12  A      Yes,  sir,  he  did. 

13  Q      Do  you  know  who  Mr.  Iorio  might  have  spoken 

14  to  at  the  RTC  with  regard  to  the  fact  that  this 

15  referral  impacted  upon  the  activities  of  prominent 

16  persons  in  Arkansas  political  circles? 

17  A      Yes,  sir. 

18  MR.  BEN-VENISTE:    The  question  is,  who  he 

19  might  have  spoken  to? 

20  BY  MR.  GIUFFRA: 

21  Q      Who  did  he  speak  to  -- 

22  A      Yes,  sir. 
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1  Q      Who  did  Mr.  Iorio  speak  to? 

2  A      He  spoke  with  James  Thompson, 

3  vice  president  of  Kansas  City  region.    He  advised 

4  James  Dudine  who  is  the  national  director  of  RTC 

5  investigations. 

6  Q      Did  Mr.  Iorio  ever  advise  you  of  the 

7  substance  of  his  discussions  with  either  Mr.  Thompson 

8  or  Mr.  Dudine,  and  it's  D-U-D-I-N-E,  I  believe? 

9  A      Dudine.    Yes,  sir.    He  advised  me  that  he 

10  had  spoken  with  him,  but  I  don't  recall  him  sharing 

1 1  the  contents  or  the  specifics  of  those  conversations. 

12  Q      Were  you  ever  advised  by  any  of  your 

13  supervisors  at  the  RTC  that  you  were  spending  too 

14  much  time  investigating  suspected  criminal  activity 

15  at  Madison? 

16  A      No,  sir. 

17  Q      Now,  after  you  submitted  criminal  referrals 

18  C0004,  did  you  take  any  further  steps  with  regard  to 

19  that  referral? 

20  A      Yes. 

21  Q      Could  you  just  describe  generally  for  the 

22  record  what  steps  you  took  with  regard  to  that 


1  referral? 

2  A      I  placed  it  in  a  pending  file  for  further 

3  follow-up  at  such  time  as  1  might  receive  a  response 

4  regarding  a  declination  or  the  intent  to  open 

5  investigation. 

6  When  I  did  not  receive  a  response  after  a 

7  specific  period  of  time,  approximately  90  days,  I 

8  contacted  the  FBI  to  find  out  the  status  of  the 

9  referral,  and  at  that  point  discussed  it  with 

10  Mr.  Iorio  who  instructed  me  to  put  it  in  another 

1 1  pending  file  and  let's  see  if  there  is  a  response 

12  hopefully  forthcoming  by  May  1st. 

13  There  was  no  response,  and  at  that  point,  I 

14  undertook  to  determine  the  status  of  the  referral 

15  again. 

16  Q      That's  May  1st,  1993? 

17  A      That's  correct. 

18  Q      What  is  the  normal  period  in  which  an  RTC 

19  criminal  investigator  will  receive  a  response  with 

20  regard  to  the  submission  of  a  criminal  referral? 

21  A      It  has  been  my  experience  in  my 

22  investigations  anywhere  from  30  to  60  days. 
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1  Q      Prior  to  submitting  criminal  referral 

2  C0004,  how  many  other  criminal  referrals  have  you 

3  submitted  either  to  the  U.S.  Attorney's  office  or  the 

4  FBI? 

5  A      I  don't  recall  the  exact  number, 

6  Mr.  Giuffra,  I'm  sorry. 

7  Q      Do  you  have  a  rough  estimate? 

8  A      I  would  estimate  the  number  to  be  between 

9  10  and  12. 

10  Q      And  do  you  recall,  again  as  an  estimate, 

11  what  U.S.  Attorney's  offices  you  would  have  submitted 

1 2  those  referrals  to? 

13  A      Yes,  sir,  they  would  have  gone  to  the  U.S. 

14  Attorney  in  either  the  Eastern  or  the  Western 

15  District  of  Arkansas. 

16  Q      Do  you  recall  the  name  of  the  institutions 

17  in  which  —  in  which  those  ~  strike  that. 

18  The  other  criminal  referrals  that  you 

19  prepared  related  to  the  activities  at  what 

20  institutions  in  Arkansas? 

21  A      First  American  Savings  of  Fort  Smith 

22  Arkansas,  First  Savings  of  Little  Rock,  First  Federal 


1  Savings  of  Paragould,  Arkansas. 

2  Q      What  response  did  you  get  in  connection 

3  with  any  criminal  referrals  you  submitted  to  the  U.S. 

4  Attorney's  Office  in  connection  with  first  American 

5  Savings? 

6  A      An  investigation  was  opened. 

7  Q      And  is  First  Savings  of  Little  Rock  the 

8  other? 

9  A      Yes,  sir,  that's  correct. 

10  Q      And  what  was  the  response  that  you  received 

1 1  in  connection  with  that  criminal  referral? 

12  A      I  was  advised  that  the  referral  had  been 

13  given  to  the  local  district  attorney  and  an 

14  investigation  was  underway. 

15  Q      And  with  regard  to  any  criminal  referrals 

16  you  submitted  in  connection  with  First  Savings  of  ~ 

17  is  it  Parago? 

18  A      Paragould,  it's  P-A-R-A-G-O-U-L-D. 

19  Q      Excuse  me.   What  sort  of  response  did  you 

20  receive  in  connection  with  that  criminal  referral? 

21  A      There  was  an  investigation  opened. 

22  Q      This  period  of  30  to  60  days  that  you  had 
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1  testified  to  previously,  was  that  a  similar  response 

2  time  that  other  criminal  investigators  in  either  the 

3  Kansas  City  or  Tulsa  office  had  in  connection  with 

4  the  criminal  referrals  that  they  submitted  to  various 

5  U.S.  Attorney's  Offices? 

6  A      Would  you  repeat  that,  I'm  sorry? 

7  Q      Let  me  strike  the  question. 

8  When  you  said  that  30  to  60  days  was  the 

9  normal  period  in  which  a  criminal  investigator 

10  received  a  response  with  regard  to  the  status  of  a 

1 1  criminal  referral,  what  was  ~  what's  the  basis  for 

12  your  30-  to  60-day  estimate  of  the  time  of  the 

13  response  --  of  the  response  time,  speaking  with  other 

14  investigators? 

15  A      No,  sir.   Those  are  based  on  my  own 

16  personal  experiences  with  regard  to  the  referrals  I 

17  had  submitted  on  the  other  institutions.   I  received 

18  written  responses  from  the  FBI  advising  that  the 

19  U.S.  Attorney  had  determined  to  open  a  case. 

20  Q      Now,  you  indicated  that  Mr.  Iorio  advised 

21  you  to  put  criminal  referral  C0004  in  another  pending 

22  file. 


1  What  did  he  mean  by  that,  resubmit  the 

2  referral? 

3  A      No.   He  just  meant  for  me  to  put  it  in  what 

4  I  generally  refer  to  as  a  tickler  file  or  a  reminder 

5  file  so  that  I  could  continue  with  whatever 

6  investigation  I  had  pending  next  and  then  at  a 

7  certain  point  in  time  as  I'm  going  through  my  tickler 

8  file  to  remember  to  check  the  status  of  that 

9  particular  matter  again. 

10  Q      During  this  period  September  2,  1 992 

1 1  through  May  1,  1993,  were  you  working  on  other 

12  criminal  referrals? 

13  A      Between  1992  and  1993? 

14  Q      Yes,  September  through  May. 

15  A      Yes,  I'm  sure  I  was. 

16  Q      Do  you  recall  what  those  criminal  referrals 

17  related  to? 

18  A      I  was  working  on  other  investigations  at 

19  that  point.   I  would  have  to  refresh  my  memory  as  to 

20  the  specifics. 

21  Q      Did  you  continue  to  investigate  possible 

22  criminal  activity  at  Madison? 
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1  A      After  the  first  referral  was  submitted? 

2  Q      Yes,  sir. 

3  A      No,  sir,  not  again  until  May  of  1993. 

4  Q      Why  did  you  not  continue  to  investigate 

5  possible  criminal  activity  at  Madison  between 

6  September  '92  and  May  1993? 

7  A      It  was  my  usual  practice  having  submitted  a 

8  referral  to  the  U.S.  Attorney's  Office  to  wait  for  a 

9  response  to  a  preliminary  referral  to  see  if  there 

10  was  any  interest  before  continuing  to  waste  either 

1 1  their  time  or  anyone  else's. 

12  Q      Now,  did  there  come  a  time  in  the  latter 

13  part  of  1992  when  you  contacted  someone  in  either  the 

14  FBI  or  the  U.S.  Attorney's  Office  in  Little  Rock  to 

15  determine  the  status  of  criminal  referral  C0004? 

16  A      Yes,  sir. 

17  Q      And  do  you  recall  approximately  what  time 

18  you  contacted  someone  in  either  the  FBI  or  the  U.S. 

19  Attorney's  Office  in  Little  Rock? 

20  A      I  believe  it  was  in  early  December  of  1992, 

21  I  contacted  Steve  Irons  with  the  FBI  in  Little  Rock. 
22 ()      Now,  who  is  Steve  Irons? 


1  A      As  best  I  recall,  Mr.  Irons  is  the 

2  supervisor  ~  supervisory  special  agent  of  the  white 

3  collar  crime  unit  at  the  Little  Rock  FBI  office. 

4  Q      Did  you  ever  have  any  prior  dealings  with 

5  Mr.  Irons  in  connection  with  your  activities  at  the 

6  RTC? 

7  A      Yes,  sir. 

8  Q      Could  you  describe  just  briefly  for  the 

9  record  what  your  prior  dealings  with  Mr.  Irons  had 

10  related  to? 

1 1  A      Certainly. 

12  Mr.  Irons  and  I  dealt  extensively  on  the 

13  ongoing  investigation  by  the  FBI  of  First  Federal 

14  Savings  of  Paragould. 

15  Q      And  was  the  investigation  into  First 

16  Federal  Savings  of  Paragould  ongoing  in  December 

17  1992? 

18  A      Yes,  it  was. 

19  Q      Do  you  recall  the  precise  circumstances  in 

20  which  you  contacted  Mr.  Irons  in  December  of  1992 

21  with  regard  to  the  status  of  criminal  referral  C0004? 

22  A      I  contacted  him  and  asked  him  if  there  was 
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1  a  decision  as  to  whether  or  not  the  Madison  referral 

2  had  been  initially  looked  at  and  would  it  be 

3  declined,  would  it  be  prosecuted.   1  just  wanted  to 

4  know  the  status. 

5  Q      And  it  was  important  to  you  —  for  you  to 

6  know  the  status  then  because  you  would  have  to  make  a 

7  judgment  as  to  whether  you  could  continue  to 

8  investigate  Madison? 

9  A      Yes,  sir. 

10  Q      And  what  did  Mr.  Irons  say  to  you  about  the 

1 1  status  of  criminal  referral  C0004? 

12  A      Mr.  Irons  advised  me  that  he  was  --  he  was 

13  not  aware  of  any  definitive  status  of  the  referral, 

14  that  he  did  not  know  at  that  point  if  the  U.S. 

15  Attorney  intended  to  prosecute  or  decline,  but  that 

16  he  believed  it  was  a  prosecutable  case  of  check 

17  kiting. 

18  Q      Do  you  recall  whether  he  said  anything  else 

19  to  you  about  the  status  of  criminal  referral  C0004? 

20  A      Yes,  sir,  he  said  it  was  political. 

21  Q      Did  he  say  anything  more  than  it's 

22  political? 


1  A      If  memory  serves  correctly,  he  identified 

2  it  as  a  political  hot  potato,  and  that  that  would  be 

3  a  problem. 

4  Q      Did  he  say  anything  more  about  why  the  fact 

5  that  this  was  a  political  hot  potato  might  cause 

6  problems  in  connection  with  the  processing  of  the 

7  referral? 

8  A      I  don't  recall  all  the  specifics  of  the 

9  conversation,  it  occurs  to  me  that  he  made  a 

10  reference  to  Mr.  McDougal's  previous  trial,  and  he 

1 1  did  ~  he  did  state  and  I  do  recall  that  Mr.  Irons 

12  told  me  if  they  had  that  initial  referral  during  the 

13  first  McDougal  trial,  it  might  have  been  very  helpful 

14  to  their  case. 

15  Q      Did  you  contact  Mr.  Irons  in  December  1992 

16  specifically  to  discuss  criminal  referral  C0004  or 

17  did  C0004  come  up  in  the  course  of  the  discussion  you 

18  were  having  about  other  matters? 

19  A      It  seems  to  me  that  when  I  contacted  him, 

20  it  was  for  the  purpose  of  determining  the  status,  but 

21  as  we  had  the  ongoing  Paragould  investigations,  it's 

22  very  likely  we  talked  about  that  too. 
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1  Q      Do  you  recall  anything  more  about  your 

2  conversation  with  Mr.  Irons  in  December  1992? 

3  A      No,  no  specifics. 

4  Q      Did  you  advise  Mr.  Iorio  of  your 

5  conversation  with  Mr.  Irons? 

6  A      Yes. 

7  Q      And  what  did  Mr.  Iorio  advise  you  after  you 

8  advised  him  of  what  Mr.  Irons  had  said? 

9  A      As  I  recall  the  gist  of  the  conversation 

10  was  be  patient  and  let's  wait  and  see  if  we  receive  a 

1 1  response. 

12  Q      Now,  as  of  this  point,  Bill  Clinton  had 

13  been  elected  president,  correct  — 

14  A      Yes,  sir. 

15  Q      --  in  December  1992? 

16  A      Correct. 

17  Q      And  as  of  this  point,  had  you  ever  spoken 

18  to  any  member  of  the  press  about  criminal  referral 

19  C0004? 

20  A      No,  sir. 

2 1  Q      Had  you  ever  spoken  to  anyone  outside  of 

22  the  RTC  about  criminal  referral  C0004  as  of  December 
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1  '92? 

2  A      No,  sir,  not  that  I  recall. 

3  MR.  FORSHEY:    And,  Mr.  Giuffra,  just  to 

4  interject,  I  think  she  indicated  she  talked  to 

5  Mr.  Irons,  he  would  be  outside  of  the  RTC. 

6  THE  WITNESS:   Thank  you  for  that 

7  clarification. 

8  BY  MR.  GIUFFRA: 

9  Q      Now,  did  you  subsequently  receive  any  sort 

10  of  written  acknowledgment  from  the  FBI  with  regard  to 

1 1  criminal  referral  C0004? 

12  A      Yes,  sir. 

13  Q      And  could  you  please  just  briefly  describe 

14  that  acknowledgment? 

15  A      Yes,  sir. 

16  I  received  a  letter  from  special  agent  in 

17  charge  Don  Pettus  from  the  Little  Rock  FBI  office,  it 

18  was  an  unusual  letter  in  that  it  simply  stated  they 

1 9  were  in  receipt  of  the  referral  and  that  further 

20  inquiries  should  be  directed  to  Mr.  Mac  —  Floyd  Mac 

21  Dodson  with  the  U.S.  Attorney's  Office. 

22  Q      Now,  why  was  this  letter  unusual? 
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1  A      Any  other  correspondence  I  had  received 

2  from  the  FBI  regarding  referral  specifically  stated 

3  whether  it  would  be  declined  or  whether  they  intended 

4  to  open  an  investigation.   I  had  never  received  a 

5  letter  simply  acknowledging  receipt  before. 

6  Q      Did  you  discuss  with  anyone  at  the  RTC  the 

7  fact  that  you  had  not  received  —  strike  that. 

8  Let  me  show  you  a  document  which  bears 

9  Bates  number  MC0845. 

10  A      Yes,  sir. 

11  Q      Is  this  the  acknowledgment  that  you 

12  received  from  the  Federal  Bureau  of  Investigation 

13  with  regard  to  the  status  of  criminal  referral  C0004? 

14  A      Yes,  sir,  it  appears  to  be  a  copy  of  that 

15  document. 

16  Q      Did  you  discuss  with  anyone  at  the  RTC  the 

17  fact  that  you  found  this  response  that  you  received 

18  from  the  FBI  to  be  someone  unusual? 

19  A      Yes. 

20  Q      Who  did  you  speak  with  at  the  RTC  about  the 

21  fact  that  you  believe  this  response  to  be  unusual? 

22 A      I  recall  having  a  conversation  with 

56 
Mr.  Ausen  about  that  document. 

Q      And  what  do  you  recall  about  the 
conversation  you  had  with  Mr.  Ausen? 

A      That  it  was  different  from  any  other 
response  that  we  had  received  before,  and  it  struck 
me  as  peculiar,  and  they  made  no  reference  as  to 
whether  or  not  they  intended  to  open  an  investigation 
or  decline  a  referral. 

Q      After  receiving  this  letter  which  is  dated 
December  15,  1992,  did  you  take  any  other  action  with 
regard  to  criminal  referral  C0004? 

A      Yes. 

Q      And  what  action  was  that  that  you  took? 

A      Shortly  after  I  received  that  response,  the 
RTC  received  a  Freedom  of  Information  Act  request 
regarding  Governor  Jim  Guy  Tucker,  and  I  was  asked  in 
particular  to  respond  to  that  FOIA  request. 

I  was  concerned  about  the  potential  release 
of  records  regarding  Mr.  Tucker  that  might  impact 
0004  and  was  concerned  about  actually  releasing  those 
records,  and  I  contacted  Mr.  Dodson  with  the  U.S. 
Attorney's  Office  to  discuss  the  matter  with  him. 
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1  Q      Do  you  recall  approximately  what  time  you 

2  contacted  Mr.  Dodson? 

3  A      It  seems  to  me  that  it  was  during  the  first 

4  or  second  week  of  January  of  1993. 

5  Q      Let  me  show  you  a  document  which  bears 

6  Bates  number  MC0832,  0833. 

7  If  you  could  just  take  a  look  at  this 

8  document. 

9  (Witness  reviews  the  document.) 

10  THE  WITNESS:   Yes,  sir. 

1 1  BY  MR.  GIUFFRA: 

12  Q      Now,  this  is  a  memorandum  that  you  wrote  to 

13  your  criminal  admin  file  with  regard  to  this 

14  conversation  that  you  had  with  Floyd  Mac  Dodson 

15  regarding  the  FOIA  request;  is  that  correct? 

16  A      Yes,  sir. 

17  Q      Was  it  your  normal  practice  to  write  memos 

18  to  your  criminal  admin  file  with  regard  to 

19  communications  that  occurred  in  the  course  of  an 

20  investigation? 

21  A      Yes,  sir. 

22 Q      And  that  was  not  just  something  —  that  was 
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1  not  a  practice  that  you  followed  in  connection  with 

2  the  Madison  investigation,  only  with  the  Madison 

3  investigation? 

4  A      No,  sir,  that  was  a  general  practice. 

5  Q      Just  one  quick  point  of  clarification  -- 

6  A      Certainly. 

7  Q  the  date  listed  here  is  January  7,  1992; 

8  is  that  a  typo? 

9  A      Yes,  sir,  it  should  have  been  1993. 

10  Q      I  made  a  mistake  like  that  last  week 

1 1  actually. 

12  A      This  late  in  the  year? 

13  Q      And,  Ms.  Lewis,  what  do  you  recall  about 

14  your  conversation  with  Mr.  Dodson  regarding  the  FOIA 

1 5  request? 

16  A      Mr.  Dodson  appeared  to  be  as  nonspecific  as 

17  he  could  with  regard  to  the  referral. 

18  Q      Do  you  recall  anything  that  he  said  to  you 

19  about  this  referral,  the  status  of  the  referral? 

20  A      He  said  he  wasn't  sure  that  it  was  still 

21  even  in  the  U.S.  Attorney's  Office  in  the  Eastern 

22  District  of  Arkansas. 
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1  Q      Did  Mr.  Dodson  give  you  any  reason  for  why 

2  he  believed  that  the  referral  might  no  longer  be  in 

3  the  U.S.  Attorney's  Office  in  Arkansas? 

4  A      No,  sir,  he  just  told  me  he  wasn't  sure  it 

5  was  still  there. 

6  Q      Did  he  say  anything  more  about  the  status 

7  of  the  referral? 

8  A      He  identified  it  as  a  political  hot  potato 

9  and  indicated  and  discussed  some  previous  press 

10  matters  from  the  previous  McDougal  trial. 

1 1  Q      Did  Mr.  Dodson  indicate  to  you  why  he 

12  believed  this  referral  to  be  a  political  hot  potato? 

13  A      May  I  review  my  document? 

14  Q      Certainly. 

15  A      Thank  you. 

16  (Witness  reviews  the  document.) 

17  THE  WITNESS:    In  response  to  your  question, 

18  Mr.  Giuffra,  it  would  appear  that  Mr.  Dodson  believed 

19  it  was  a  political  hot  potato  potential  because  of 

20  the  prior  acquittal  of  Mr.  McDougal. 

21  BY  MR.  GIUFFRA: 

22 Q      Did  Mr.  Dodson  indicate  to  you  whether  any 
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1  persons  in  the  U.S.  Attorney's  Office  in  Little  Rock 

2  had  reviewed  your  referral? 

3  A      Yes,  sir.    He  told  me  that  he  had  seen  and 

4  reviewed  the  referral. 

5  Q      Did  he  indicate  to  you  whether  he  thought 

6  that  further  investigation  was  warranted  with  regard 

7  to  the  allegations  contained  in  C0004? 

8  A      He  said  he  thought  it  was  a  prosecutable 

9  case. 

10  Q      Did  he  indicate  to  you  whether  he  had  — 

1 1  strike  that. 

12  Did  he  indicate  to  you  whether  any  other 

13  members  of  the  U.S.  Attorney's  Office  had  reviewed 

14  the  referral? 

15  A      He  did  not  so  state,  but  led  me  through  the 

16  course  of  the  discussion  to  understand  that  Mr.  Banks 

17  had  reviewed  the  referral. 

18  Q      Did  Mr.  Dodson  -  Mr.  Banks  was  the  U.S. 

19  Attorney  at  the  time? 

20  A      That's  correct. 

21  Q      Did  Mr.  Dodson  indicate  to  you  Mr.  Banks' 

22  view  of  whether  this  was  a  referral  that  deserved 
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1  further  investigation? 

2  A      Yes,  sir,  he  indicated  that  Mr.  Banks  felt 

3  there  might  have  been  a  conflict  due  to  the  previous 

4  trial  of  Mr.  McDougal  to  go  forward  with  any 

5  additional  prosecution. 

6  Q      So  it  was  your  understanding  that  Mr.  Banks 

7  was  concerned  about  moving  forward  with  the  case 

8  because  of  the  fact  that  Mr.  McDougal  had  been 

9  acquitted  in  his  prior  trial? 

10  A      Yes,  sir. 

1 1  Q      There's  a  discussion  in  your  memorandum 

12  about  --  of  January  7,  1992  about  a  special  attorney 

13  being  sent  to  Little  Rock  from  Washington  to  handle 

14  any  investigation  of  prosecution  at  a  federal  level. 

15  Is  that  something  that  Mr.  Dodson  told  you? 

16  A      Yes.   As  I  recall,  Mr.  Dodson's  comments 

17  was  that  if  there  were  to  be  a  further  prosecution, 

1 8  it  would  probably  be  done  by  a  prosecutor  from 

19  Washington  rather  than  someone  there  at  the  local 

20  level. 

21  Q      Did  Mr.  Dodson  indicate  to  you  in  any  way 

22  that  he  or  anyone  else  in  his  office  had  contacted 


1  anyone  at  main  justice  in  Washington  about  criminal 

2  referral  C0004? 

3  A      No,  sir. 

4  Q      Do  you  recall  asking  Mr.  Dodson  whether  he 

5  or  anyone  in  his  office  had  contacted  anyone  at  main 

6  justice  about  criminal  referral  C0004? 

7  A      No,  sir. 

8  Q      Approximately  how  long  was  your 

9  conversation  with  Mr.  Dodson? 

10  A      I  don't  recall  the  exact  time,  but  I  do 

1 1  recall  that  it  was  not  a  terribly  lengthy 

12  conversation. 

13  Q      Did  you  have  other  prior  dealings  with -- 

14  strike  that. 

1 5  Had  you  previously  dealt  with  Mr.  Dodson  in 

16  connection  with  your  work  as  an  RTC  criminal 

1 7  investigator? 

18  A      I  believe  I  met  Mr.  Dodson  on  a  prior 

19  occasion  while  in  Little  Rock  at  the  U.S.  Attorney's 

20  Office. 

21  Q      Do  you  know  a  man  named  Fletcher  Jackson? 

22  A      Yes. 
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1  Q      Who  was  Fletcher  Jackson? 

2  A      Mr.  Jackson's  an  Assistant  U.S.  Attorney 

3  with  the  Eastern  District  of  Arkansas  in  the  U.  S. 

4  Attorney's  Office. 

5  Q      Other  than  in  connection  with  any  criminal 

6  referral  relating  to  Madison,  have  you  previously 

7  worked  with  Mr.  Jackson? 

8  A      No,  sir. 

9  Q      Following  your  conversation  with 

10  Mr.  Dodson,  did  you  report  to  Mr.  Iorio? 

11  A      I  believe  I  copied  him  on  my  admin  ~  or 

12  my  —  the  memo  that  I  wrote  to  my  admin  file. 

13  Q      Following  your  conversation  with 

14  Mr.  Dodson,  did  you  take  any  other  action  --  what  was 

15  the  next  time  you  took  action  with  regard  to  criminal 

16  referral  C0004? 

17  A      It  would  have  been  in  May  of  1993  when,  as 

18  I  recall,  I  sent  a  letter  --  excuse  me.    I  made  a 

19  phone  call  to  the  U.S.  Attorney's  Office  to  once 

20  again  try  to  determine  the  status  of  the  referral. 

21  Q      Do  you  recall  who  you  spoke  to  at  the  U.S. 

22  Attorney's  Office  in  May  of  1993? 
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1  A      As  I  recall,  I  made  the  call  to 

2  Mr.  Roddey's  office,  Bob  Roddey's  office,  but  I  don't 

3  believe  Mr.  Roddey  was  there. 

4  Q      Who  is  Mr.  Bob  Roddey? 

5  A      Bob  Roddey  was  another  Assistant  United 

6  States  Attorney  in  that  office. 

7  Q      Did  you  speak  to  someone  else  in  the  U.S. 

8  Attorney's  Office? 

9  A      I  believe  I  spoke  to  his  secretary. 

10  Q      Okay.   And  did  you  just  leave  a  message 

1 1  that  he  should  contact  you  —  contact  you? 

12  A      Yes,  sir,  and  I  recall  telling  his 

13  secretary  what  I  was  calling  about. 

14  Q      And  that  would  be  criminal  referral  C0004? 

15  A      Yes,  sir. 

16  Q      Do  you  recall  anything  else  you  might  have 

1 7  said  to  the  secretary? 

18  A      I  asked  her  I  believe  at  that  point  if 

19  Mr.  Banks  was  still  with  the  U.S.  Attorney's  Office 

20  or  if  he  had,  in  fact,  left  and  whether  or  not 

21  Mr.  Dodson  had,  in  fact,  remained  or  left  at  that 

22  point. 
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1  Q      Do  you  recall  anything  more  about  the 

2  conversation  that  you  had  with  Mr.  Roddey's  secretary 

3  in  May  of  1993? 

4  A      No,  I  don't,  not  off  the  top  of  my  head. 

5  Q      Did  you  speak  to  anyone  else  at  the  U.S. 

6  Attorney's  Office  in  May  of  1993  about  criminal 

7  referral  C0004? 

8  A      Not  that  I  remember. 

9  Q      Did  Mr.  Roddey  return  the  phone  call  that 

10  you  had  left  for  him  in  May  of  1993? 

1 1  A      Mr.  Roddey  did  not  return  the  call,  but  if 

12  I  recall  correctly,  his  secretary  did. 

13  Q      And  what  did  Mr.  Roddey's  secretary  say  to 

14  you  when  she  spoke  ~  when  she  called  you  back? 

1 5  A      She  indicated  that  Bob  had  made  the  comment 

16  he  thought  the  referral  had  been  sent  to  main  justice 

17  in  Washington  and  that  we  would  never  hear  about  it 

1 8  again. 

19  Q      Do  you  recall  the  name  of  Mr.  Roddey's 

20  secretary? 

21  A      Her  first  name  is  Laura,  L-A-U-R-A.    I 

22  don't  recall  her  last  name. 
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1  Q      Was  she  someone  you  had  previously  dealt 

2  with? 

3  A      Yes,  sir. 

4  Q      You  had  previously  dealt  with  Mr.  Roddey? 

5  A      Yes. 

6  Q      What  was  the  context  in  which  you  had 

7  previously  dealt  with  Mr.  Roddey? 

8  A      An  institution  called  Capital  Federal 

9  Savings. 

10  MR.  FORSHEY:   Mr.  Giuffra,  can  we  take  a 

1 1  short  break? 

12  MR.  GIUFFRA:    Sure. 

13  MR.  FORSHEY:    Thank  you. 

14  (A  brief  recess  was  taken.) 

15  BY  MR.  GIUFFRA: 

16  Q      Ms.  Lewis,  I'd  like  to  show  you  a 

17  memorandum  that  you  wrote  dated  May  3,  1993.   This 

18  memorandum  bears  the  Bates  number  JJ0466. 

19  (Witness  reviews  the  document.) 

20  THE  WITNESS:   Yes,  sir. 

21  BY  MR.  GIUFFRA: 

22  Q      Okay.   Now,  if  I  could  direct  your 
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1  attention  to  the  first  paragraph  of  this  memorandum, 

2  you  indicate,  I  was  advised  by  AUSA  Bob  Roddey  on  an 

3  unofficial  basis  that  Banks  had  forwarded  the  Madison 

4  referral  to  justice  in  Washington,  D.C.  almost 

5  immediately  after  receiving  it  last  September;  Roddey 

6  also  added  that  Banks  had  taken  this  action  as  the 

7  referral  was,  quote,  unquote,  politically  hot. 

8  And  you  indicate  that  this  conversation 

9  occurred  in  May  —  March,  excuse  me,  of  1993? 

10  A      May. 

11  Q      Is  this  a  typo  or  does  it  refresh  your 

12  recollection  that  you  spoke  to  Mr.  Roddey  in  March  of 

13  1993? 

14  A      I  believe  that  is  a  typo.   And  having  seen 

15  this  document,  it  does  refresh  my  memory  that,  yes,  I 

16  did  have  a  conversation  with  Bob  Roddey,  but  it  would 

1 7  have  been  in  May  around  the  same  time  I  spoke  with 

18  his  secretary. 

19  Q      Now,  you  indicate  in  paragraph  3  of  this 

20  memorandum  of  May  3,  1993  that  Mr.  Roddey's  secretary 

21  called  you  back  and  advised  you  that  no  record  of 

22  that  referral  showed  up  in  their  computer  system. 
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1  Do  you  recall  anything  more  about  your 

2  conversation  with  Mr.  Roddey's  secretary? 

3  A      Yes,  sir,  aside  from  telling  me  that  she 

4  could  not  find  it  in  the  computer  system,  she  advised 

5  me  that  Mr.  Dodson  had  left  the  U.S.  Attorney's 

6  Office  along  with  Mr.  Banks  and  told  me  that  Mr. 

7  Roddey  had  made  the  comment  to  her  that  we'd  probably 

8  never  hear  about  the  referral  again. 

9  Q      Just  as  a  point  of  clarification,  the 

10  reference  in  the  first  paragraph  of  this  May  3rd, 

11  1993  letter  to  March  1993,  it's  possible  you  might 

12  have  spoken  to  Roddey  in  March  of  1993,  or  are  you 

13  fairly  certain  that  it  occurred  in  May  of  1993? 

14  A      It's  possible  it  was  in  March,  but  my  best 

15  recollection  at  this  point  is  that  the  conversations 

16  took  place  in  roughly  the  same  time  frame  with 

17  Mr.  Roddey  and  his  secretary. 

18  Q      Now,  after  speaking  with  Mr.  Roddey's 

19  secretary,  did  you  take  any  action? 

20  A      Yes,  sir,  I  did. 

21  Q      And  what  action  did  you  take? 

22  A      I  advised  Mr.  Ausen  and  Mr.  Iorio  of  the 
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1  conversation  and,  at  their  instruction,  drafted  a 

2  letter  to  then-acting  U.S.  Attorney  Richard  Pence  to 

3  inquire  as  to  the  status  of  the  referral. 

4  Q      And  did  you  subsequently  receive  a  response 

5  from  Mr.  Pence? 

6  A      Yes,  sir. 

7  Q      I'll  show  you  a  document  which  bears  Bates 

8  Number  31,  that  is  Department  of  Justice,  it's  dated 

9  May  10,  1993. 

10  (Witness  reviews  the  document.) 

1 1  THE  WITNESS:   Yes,  sir. 

12  BY  MR.  GIUFFRA: 

13  Q      What  was  the  substance  of  Mr.  Pence's 

14  response  to  your  inquiry  of  May  4th,  1993? 

15  A      He  advised  me  that  he  was  in  receipt  of  my 

16  letter,  and  that  Mr.  Banks  while  a  U.S.  Attorney  had 

17  decided  that  his  office  had  a  conflict  of  interest 

18  conducting  further  investigation  concerning  the 

19  matter;  that  —  that  office  had  previously  prosecuted 

20  Mr.  McDougal  which  had  resulted  in  not  guilty 

21  verdicts,  and  that  previous  allegations  had  suggested 

22  politically  motivated  prosecution  were  made  during 

1  and  after  the  trial.    He  also  pointed  out  that  those 

2  allegations  were  groundless. 

3  Q      These  are  allegations  Mr.  McDougal  made 

4  about  the  prosecution  of  Mr.  McDougal  at  his  prior 

5  trial? 

6  A      It  would  appear  that  way,  yes,  sir. 

7  Q      Now,  this  letter  indicates  that  you  should 

8  contact  someone  called  the  Office  of  Legal  Counsel 

9  Executive  Office  of  U.S.  Attorneys. 

10  Did  there  come  a  time  in  which  you  did 

1 1  contact  the  Office  of  Legal  Counsel  Executive  Office 

12  of  U.S.  Attorneys? 

13  A      Yes,  sir. 

14  Q      And  when  was  that? 

15  A      I  don't  recall  the  specific  date,  but  I 

16  believe  it  was  documented  in  my  file.    It  would  have 

17  been  shortly  after  I  received  the  letter  from 

18  Mr.  Pence. 

19  Q      Let  me  show  you  a  document  which  bears 

20  Bates  number  RN217  and  see  if  that  refreshes  your 

21  recollection. 

22  (Witness  reviews  the  document.) 
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1  THE  WITNESS:    Yes,  sir,  I  recall  the 

2  document. 

3  BY  MR.  GIUFFRA: 

4  Q      Now,  you  spoke  to  a  man  named  Daniel  Kofsky 

5  and  it  says  here  Acting  Assistant  General. 

6  A      No,  sir,  I  did  not  converse  with 

7  Mr.  Kofsky,  I  put  a  call  into  that  office  and  spoke 

8  with  Beon  Mitchell  of  that  office. 

9  Q      And  Ms.  Mitchell  advised  you  to  send  a  copy 

10  of  the  referral  to  Daniel  Kofsky? 

1 1  A      Yes,  sir,  that  was  the  name  she  provided  me 

12  with. 

13  Q      Now,  did  you  have  any  subsequent 

14  conversations  with  anyone  from  the  Executive  Office 

15  of  U.S.  Attorneys  on  that  day? 

16  A      Yes,  sir. 

17  Q      And  who  did  you  speak  to? 

18  A      Donna  Henneman. 

19  Q      And  who  is  Donna  Henneman? 

20  A      She  identified  herself  as  the  ethics 

21  program  manager  for  the  Office  of  Legal  Counsel. 

22 Q      And  what  did  Mrs.  —  Ms.  Henneman  say  to 


1  you  about  criminal  referral  C0004? 

2  A      That  she  recalled  that  it  was  the  one  that, 

3  quote,  involved  the  president  and  his  wife,  closed 

4  quote,  I  believe  that  was  accurate  --  quote,  oh,  the 

5  one  involving  the  president  and  his  wife,  closed 

6  quote. 

7  Q      Now,  did  —  did  Ms.  Henneman  contact  you 

8  the  next  day  about  the  status  of  this  referral? 

9  A      I  recall  that  Ms.  Henneman  did  contact  me 

10  again  in  very  short  order,  but  I  don't  recall  that  it 

1 1  was  the  next  day. 

12  Q      Okay.   What  did  Ms.  Henneman  say  to  you 

13  when  she  again  spoke  to  you? 

14  A      She  indicated  that  the  referral  had  arrived 

15  as  a  special  report  for  the  attention  of  the  attorney 

16  general,  and  that  the  referral  had  been  submitted  to 

17  that  office  the  quote  was  because  of  political 

18  ramifications  and  political  motivations,  closed 

19  quote,  and  indicated  that  the  referrals  were  not 

20  actually  prosecuted  out  of  that  office.   And  then  she 

21  informed  me  that  she  thought  that  the  referral  had 

22  been  declined. 
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1  Q      Did  you  take  any  action  upon  ~  strike 

2  that. 

3  After  you  had  this  conversation  with 

4  Ms.  Henneman,  did  you  take  any  action  with  regard  to 

5  criminal  referral  C0004? 

6  A      I  remained  in  touch  with  Ms.  Henneman  to 

7  try  and  determine  the  final  status  of  the  referral. 

8  She  did  not  have  the  status. 

9  Q      So  you  had  a  number  of  conversations  with 

10  Ms.  Henneman? 

1 1  A      Yes,  sir,  I  did,  because  we  had  conflicted 

12  information.    She  indicated  it  had  been  declined  and, 

13  to  my  knowledge,  it  had  not  been. 

14  Q      Let  me  show  you  a  document  which  bears 

15  Bates  number  TS0647.   It's  a  memorandum  with  an 

16  E-mail  from  you  to  Mr.  Iorio  and  Mr.  Ausen. 

17  (Witness  reviews  the  document.) 

18  THE  WITNESS:   Yes,  sir. 

19  BY  MR.  GIUFFRA: 

20  Q      Okay.   Now,  the  first  paragraph  of  this 

21  memorandum  refers  to  a  highly  reliable  and 

22  confidential  source. 
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1  Who  is  the  highly  confidential  ~  who  is 

2  the  highly  reliable  and  confidential  source  referred 

3  to  in  the  memorandum? 

4  A      Mr.  Roddey. 

5  Q      Okay.    Between  May  1 3  and  June  29, 

6  approximately  how  many  phone  calls  did  you  have  with 

7  Ms.  Henneman  at  the  Department  of  Justice? 

8  A      I  think  I  documented  that  number  of  calls 

9  in  one  of  my  E-mails,  but  to  the  best  of  my 

10  recollection  -- 

1 1  Q      You  can  give  us  an  approximate  number. 

12  A      Between  eight  and  a  dozen  calls. 

13  Q      And  did  she  return  the  calls  to  you? 

14  A      Yes,  sir. 

1 5  Q      And  what  was  the  substance  of  the 

16  communications  that  you  had  with  Ms.  Henneman? 

1 7  A      She  was  updating  me  on  her  ongoing  efforts 

18  to  try  and  determine  the  final  status  of  the 

19  referral. 

20  Q      And  what  did  she  say  about  her  ongoing 

2 1  efforts  to  ascertain  the  status  of  the  referral 

22  C0004? 
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1  A      She  was  having  a  hard  time  finding  it. 

2  Q      Did  there  come  a  time  when  she  actually 

3  located  the  referral? 

4  A      Yes,  sir. 

5  Q      And  when  was  that? 

6  A      I  don't  recall  the  exact  date,  but  she  did 

7  call  me  and  tell  me  that  she  had  located  the  referral 

8  within  the  criminal  fraud  section  at  the  Justice 

9  Department  with  a  paralegal  who's  name  is  Audrey 

10  Word. 

11  Q      It's  W-O-R-D? 

12  A      I  believe  so. 

1 3  Q      And  what  was  Audrey  Word  doing  with  this 

14  criminal  referral? 

1 5  A      Ms.  Word  had  managed  to  locate  it  within 

1 6  her  department  and  advised  Ms.  Henneman  that  she  had 

17  found  it  and  subsequently  returned  it  to 

18  Ms.  Henneman. 

19  Q      Did  Ms.  Henneman  advise  you  as  to  where 

20  Ms.  Word  had  found  the  referral? 

2 1  A      She  indicated  that  it  had  been  found  with 

22  one  of  the  attorneys  in  the  department,  but  she  did 
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1  not  identify  who. 

2  Q      Have  you  ever  learned  who  the  attorney  was 

3  who  had  this  referral  in  their  possession? 

4  A      Not  specifically,  but  I  did  learn  during 

5  the  recent  hearings  that  an  attorney  named  Mark 

6  McDougal  prepared  a  memo  regarding  the  referral. 

7  Q      Now,  in  your  E-mail  of  June  29  —  let  me 

8  strike  that. 

9  After  the  —  after  the  referral  was  located 

1 0  in  the  fraud  section,  did  Ms.  Henneman  advise  you  of 

1 1  any  further  action  that  was  taken  with  regard  to  the 

12  referral? 

13  A      After  which  date? 

14  Q      At  some  point  according  to  your  house 

15  testimony  in  late  June  of  '93,  the  referral  was 

16  located  in  the  fraud  section  of  the  criminal 

17  division;  correct? 

18  A      Correct. 

19  Q      Okay.   And  then  was  the  referral  returned 

20  to  the  executive  office  for  U.S.  Attorneys  for 

2 1  review? 

22  A      Yes,  sir,  it  was. 
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1  Q      Okay.   What  do  you  know  about  the  process 

2  by  which  ~  strike  that. 

3  Do  you  know  whether  the  referral  was 

4  actually  reviewed  by  anyone  in  the  executive  office 

5  for  U.S.  Attorneys? 

6  A      Yes,  sir,  Ms.  Henneman  indicated  that  it 

7  had  been  ~  would  be  reviewed,  I  believe  the  first 

8  conversation  by  a  Mr.  Frazier  or  a  Mr.  Moscato  in 

9  that  office. 

10  Q      Do  you  know  whether  Mr.  Frazier  or 

1 1  Mr.  Moscato  actually  reviewed  the  criminal  referral? 

12  A      I  recall  a  later  conversation  with 

13  Ms.  Henneman  in  which  she  indicated  Mr.  Frazier  had 

14  reviewed  the  referral. 

15  Q      And  did  Ms.  Henneman  advise  you  ~  strike 

16  that. 

1 7  Were  you  ever  advised  of  the  results  of 

1 8  this  review  of  the  referral? 

19  A      Yes,  sir. 

20  Q      Who  advised  you  of  the  results  of 

21  Mr.  Frazier  results  of  the  review  of  the  referral? 

22  A      Ms.  Henneman. 


1  Q      And  what  did  she  tell  you  about 

2  Mr.  Frazier' s  review  of  the  referral? 

3  A      That  he,  Ms.  Westbrooke,  Ms.  Henneman's 

4  supervisor,  had  reviewed  the  referral  and  determined 

5  there  was  no  basis  of  conflict  for  interest  for  the 

6  U.S.  Attorney,  and  no  reason  to  recuse,  and  that  it 

7  would  be  returned  to  the  U.S.  Attorney's  Office  in 

8  Little  Rock. 

9  Q      During  the  course  of  your  conversations 

10  with  Ms.  Henneman,  did  you  keep  your  supervisors, 

1 1  Mr.  Iorio  and  Mr.  Ausen,  advised  as  to  how  you  were 

12  proceeding? 

13  A      Yes,  sir. 

14  Q      All  right.   Now,  in  the  E-mail  of  June  29, 

15  1993,  you  refer  to  this  highly  reliable  and 

16  confidential  source  who  you  testified  was 

17  Mr.  Roddey. 

1 8  Between  May  and  June  and  the  end  of  June 

19  1993,  did  you  have  a  number  of  conversations  with 

20  Mr.  Roddey  about  the  status  of  criminal  referral 

21  C0004? 

22  A      No,  not  that  I  recall. 
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1  Q      So  this  was  the  first  contact  you  had  from 

2  Mr.  Roddey  subsequent  to  the  communication  you  had 

3  with  him  in  May  or  approximately  in  May? 

4  A      I  don't  recall. 

5  Q      Okay.   Did  Mr.  Roddey  call  you  or  did  you 

6  call  Mr.  Roddey  and  he  returned  the  phone  call? 

7  Let  me  show  you. 

8  A      Thank  you. 

9  On  this  particular  instance,  Mr.  Roddey 

1 0  contacted  me. 

11  Q      Do  you  know  why  Mr.  Roddey  contacted  you? 

12  A      Mr.  Roddey  and  I  had  an  ongoing  case 

13  regarding  Capital  Federal  Savings  that  we  were 

14  working  and  did  call  from  time  to  time  regarding 

15  that,  but  my  E-mail  indicates  that  he  called 

16  specifically  to  advise  me  that  0004  had  been  returned 

17  to  the  U.S.  Attorney's  Office  in  Little  Rock. 

18  Q      Is  it  possible  that  during  some  of  your 

19  other  communications  with  Mr.  Roddey  involving  this 

20  Capital  Federal  case  that  you  had  also  spoken  to  him 

2 1  about  the  Madison  case? 

22 A      Yes,  sir. 

80 

1  Q      Now,  in  your  house  testimony,  you  indicated 

2  that  you  learned  that  the  acting  U.S.  Attorney 

3  intended  to  quote,  let  it  sit,  closed  quote,  that's 

4  the  criminal  referral  until  the  new  U.S.  designated 

5  attorney  Paula  Casey  took  office. 

6  Who  advised  you  that  the  acting  U.S. 

7  Attorney  intended  to  let  the  criminal  referral  sit? 

8  A      Mr.  Roddey. 

9  Q      Do  you  recall  anything  more  about  what 

10  Mr.  Roddey  said  to  you  about  how  the  acting  U.S. 

1 1  Attorney  intended  to  handle  criminal  referral  C0004? 

12  A      Mr.  Roddey  indicated  that  there  was  some 

1 3  displeasure  on  the  part  of  Mr.  Pence  that  it  had  been 

14  returned  to  the  U.S.  Attorney's  Office,  and  that  it 

15  might  appear  to  be  a  case  of  sour  grapes, 

1 6  so  Mr.  Pence  allowed  it  to  sit  until  Ms.  Casey 

1 7  assumed  the  position  of  U.S.  Attorney. 

1 8  Q      Why  was  ~  what  was  your  understanding  as 

19  to  why  this  would  be  a  case  of,  quote,  unquote,  sour 

20  grapes? 

2 1  A      My  understanding  was  that  it  was  based  on 

22  the  prior  trial  of  Mr.  McDougal  in  1990. 


5130 

81 

1  Q      As  of  June  29,  1993,  how  many 

2  communications  had  you  had  with  Mr.  Irons  about 

3  criminal  referral  C0004? 

4  A      I  don't  recall  the  exact  number. 

5  Q      Did  you  just  have  the  one  conversation  with 

6  Mr.  Irons,  or  did  you  have  a  number  of  conversations 

7  with  him? 

8  A      I  know  I  had  the  one  conversation  with 

9  Mr.  Irons,  that's  documented  in  my  file  regarding 

10  specifically  Madison. 

1 1  MR.  BEN-VENISTE:    You're  referring  to  the 

12  December  conversation  now? 

13  MR.  GIUFFRA:  Yes. 

14  BY  MR.  GIUFFRA: 

1 5  Q      Other  than  the  December  conversation,  did 

1 6  have  any  other  conversations  with  Mr.  Irons  about 

1 7  Madison? 

18  MR.  BEN-VENISTE:    That  would  have  been 

19  December  '92? 

20  MR.  GIUFFRA:   Correct. 

21  THE  WITNESS:   I  don't  recall  specific 

22  discussions  about  Madison,  but  I'm  sure  I  had  other 
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1  conversations  with  Mr.  Irons  regarding  other  ongoing 

2  cases. 

3  BY  MR.  GIUFFRA: 

4  Q      So  he  was  someone  you  had  an  ongoing 

5  relationship  with? 

6  A      Yes,  sir,  very  much  so. 

7  Q      Okay.   As  of  June  29,  1993,  had  you  spoken 

8  to  any  member  of  the  press  about  criminal  referral 

9  C0004? 

10  A      No,  sir. 

1 1  Q      When  did  you  commence  work  on  what  became 

12  known  as  referrals  2  through  10  regarding  Madison? 

13  A      Late  May  1993. 

14  Q      And  who  made  the  decision  that  you  should 

1 5  commence  work  on  those  ~  the  other  nine  referrals? 

16  A      Mr.  Ausen  and  Mr.  Iorio. 

17  Q      And  do  you  have  any  understanding  as  to  why 

1 8  Mr.  Ausen  and  Mr.  Iorio  wanted  you  to  commence  work 

19  on  the  -  on  referrals  2  through  10? 

20  A      I  understood  they  wished  me  to  proceed  with 

2 1  the  investigation  based  on  further  evidence  of  fraud 

22  I  had  found  during  the  first  part  of  the 
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1  investigation. 

2  Q      Did  they  indicate  to  you  whether  anyone 

3  higher  up  the  chain  of  the  command  at  the  RTC  wanted 

4  you  to  commence  and  —  commence  preparation  of  any 

5  subsequent  criminal  referrals  that  might  have  arose 

6  out  of  your  first  investigation? 

7  A      No,  sir. 

8  Q      So  this  was  ~  the  decision  to  commence 

9  work  on  what  became  known  as  referrals  2  through  10 

10  was  a  decision  that  Mr.  Ausen  and  Mr.  Iorio  made? 

11  A      To  the  best  of  my  knowledge,  yes. 

12  Q      Let  me  show  you  a  document  which  bears 

13  Bates  number  RM00094,  it's  a  letter  from  Paula  Casey 

14  dated  --  to  you  dated  October  27,  1993. 

15  (Witness  reviews  the  document.) 

16  BY  MR.  GIUFFRA: 

17  Q      Did  you  speak  with  anyone  at  the  RTC  — 

18  strike  that. 

19  Would  this  be  —  this  is  the  declination 

20  letter  with  regard  to  the  first  criminal  referral? 

21  A      Yes,  sir. 

22 Q      Did  you  speak  with  anyone  at  the  RTC  about 


1  this  declination  letter? 

2  A      Yes. 

3  Q      Who  did  you  speak  to? 

4  A      Mr.  Ausen  and  Mr.  Iorio. 

5  Q      And  what  do  you  recall  about  those 

6  conversations  that  you  had  with  Mr.  Ausen  and 

7  Mr.  Iorio  about  this  declination  letter? 

8  A      I  was  taken  aback  by  Ms.  Casey's  indication 

9  where  she  stated  as  you  know,  because  ~  or  as  you 

10  are  aware;  I  was  not  aware  that  the  Justice 

1 1  Department  had  previously  declined  the  referral. 

12  Q      Now,  in  your  house  testimony,  you 

13  testified,  quote,  Ms.  Casey's  rejection  was  in  direct 

14  conflict  with  information  I  had  received  from  the 

15  Justice  Department  in  Washington  and  the  U.S. 

16  Attorney's  Office  when  the  referral  was  returned  to 

17  Little  Rock  four  months  earlier,  closed  quote. 

18  What's  the  basis  for  that  testimony? 

19  A      Ms.  Henneman  had  indicated  to  me  that 

20  Mr.  Frazier  intended  to  return  the  referral  to  the 

21  U.S.  Attorney's  Office  because  he  found  no  reason  for 

22  recusal  and  no  basis  for  conflict  of  interest,  and  it 
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1  left  me  with  the  understanding  that  the  U.S. 

2  Attorney's  Office  would  revisit  the  referral, 

3  possibly  open  an  investigation  on  it. 

4  And  when  Ms.  Casey  sent  me  this  letter  and 

5  declined  it  stating  as  you  know,  I  was  very 

6  surprised. 

7  Q     Now,  immediately  after  this  testimony  about 

8  Ms.  Casey's  rejection  being  in  direct  conflict,  when 

9  you  heard  from  Ms.  Henneman,  you  said  the  committee 

10  should  be  aware  of  press  reports  regarding  a  series 

1 1  of  press  calls  from  former  associate  Attorney  General 

12  Webster  Hubbell  to  Paula  Casey  which  overlapped  with 

13  the  latter  part  of  the  same  time  period. 

14  This  testimony  was  based  solely  on  press 

15  reports;  is  that  correct? 

16  A      That's  correct. 

17  Q      So  you  don't  know  whether  Webster  Hubbell 

1 8  spoke  to  Paula  Casey  and  vice  versa  during  this  time 

19  period? 

20  A      No,  sir,  I  have  no  personal  knowledge  of 

21  that. 

22 Q      Do  you  have  any  —  do  you  have  any  other 


1  knowledge  other  than  for  press  reports  with  regard  to 

2  whether  they  spoke? 

3  A      No,  I  don't. 

4  Q      After  receiving  this  declination  from 

5  Ms.  Casey,  did  you  speak  with  anyone  in  the  U.S. 

6  Attorney's  Office  in  Little  Rock? 

7  A      I  don't  have  an  immediate  recollection  of 

8  any  conversations  shortly  thereafter. 

9  Q      Do  you  recall  whether  you  spoke  to  anyone 

10  at  the  FBI  following  your  receipt  of  Ms.  Casey's 

1 1  declination  letter? 

12  MR.  FORSHEY:   Mr.  Giuffra,  let  me  clarify, 

13  with  respect  to  the  declination? 

14  MR.  GIUFFRA:   Correct. 

15  THE  WITNESS:    I  had  several  conversations 

16  going  on  into  later  dates,  Mr.  Giuffra,  perhaps  if 

17  you  could  give  me  a  specific  time  frame,  it  would  be 

1 8  easier  to  answer. 

19  BY  MR.  GIUFFRA: 

20  Q      Did  you  ever  discuss  Ms.  Casey's 

21  declination  letter  with  Mr.  Irons  that  you  can 

22  recall? 
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1  A      No,  I  don't  recall  the  specific  discussion, 

2  just  about  that  letter. 

3  Q      Okay.   Now,  after  receiving  the  declination 

4  letter,  did  you  continue  to  work  on  the  nine 

5  additional  criminal  referrals  relating  to  Madison? 

6  A      No,  sir,  they  were  completed  by  that  time. 

7  Q      Okay.   When  were  those  criminal  referrals 

8  completed? 

9  A      They  were  completed  and  signed  on  September 

10  24th,  1993. 

1 1  Q      And  you  commenced  work  on  those  referrals 

12  sometime  in  May  of  1993? 

13  A      That's  correct. 

14  Q      Now,  in  your  house  testimony,  you  refer  to 

15  something  called  the  Madison  criminal  investigative 

16  team. 

17  Who  were  members  of  the  Madison  criminal 

18  investigative  team? 

19  A      Mr.  Mike  Karen  who  was  a  senior  criminal 

20  investigator;  Mr.  Ed  Noise,  criminal  investigator, 

2 1  and  Mr.  Randy  Knight,  and  myself. 

22  Q      And  the  nine  additional  criminal  referrals 


1  relating  to  Madison  were  based  on  the  work  of  the 

2  four  of  you? 

3  A      That's  correct. 

4  Q      And  when  were  the  nine  additional  criminal 

5  referrals  submitted  to  the  U.S.  Attorney's  Office  in 

6  Little  Rock? 

7  A      October  8th,  1993. 

8  Q      And  prior  to  submitting  those  criminal 

9  referrals  to  the  U.S.  Attorney's  Office  in  Little 

10  Rock,  were  they  reviewed  by  your  supervisors? 

1 1  A      Yes,  sir. 

12  Q      And  who  reviewed  it  at  the  RTC? 

13  A      Mr.  Ausen,  Mr.  Iorio,  copies  of  the 

14  referrals  were  provided  September  27th  to  Mr.  Dudine. 

15  Q      On  September  27th? 

16  A      Yes;  to  Mr.  Dudine,  to  Mr.  Thompson  and  to 

17  Ms.  Yanda,  Ms.  Julia  Yanda. 

18  Q      And  who  is  Ms.  Julia  Yanda? 

19  A      She's  the  section  chief  of  the  professional 

20  liability  section  for  legal  division  RTC  Kansas 

21  City. 

22  Q      Let's  just  focus  —  let's  go  back  to 
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1  criminal  referral  C0004. 

2  Was  that  criminal  referral  reviewed  by 

3  anyone  at  the  RTC  above  Mr.  Ausen  or  Mr.  Iorio? 

4  A      Yes,  sir.   My  understanding  is  that 

5  Mr.  Dudine  received  a  copy  of  it  and  reviewed  it  and 

6  that  Mr.  Carl  Gamble  reviewed  it  as  well. 

7  Q      Okay.   Who  was  Mr.  Carl  Gamble? 

8  A      It's  the  PLS  criminal  coordinator  on  the 

9  national  basis  in  the  RTC  Washington  office. 

10  Q      And  do  you  have  any  understanding  as  to 

1 1  Mr.  Gamble's  views  with  regard  to  criminal  referral 

12  C0004? 

13  A      Yes,  sir. 

14  My  understanding  is  that  Mr.  Gamble  found 

15  that  the  referral  met  and  exceeded  the  basic 

16  standards  required  for  a  referral  to  go  to  the 

17  Justice  Department. 

18  MR.  FORSHEY:    Excuse  me. 

19  (Pause.) 

20  BY  MR.  GIUFFRA: 

21  Q      What  were  Mr.  Dudine 's  views  as  to  the 

22  sufficiency  of  criminal  referral  C0004? 
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1  A      I  understand  Mr.  Dudine  felt  the  same  way. 

2  Q      And  what  was  that  again? 

3  A      That  it  met  and  exceeded  the  basic 

4  requirements  for  a  referral  to  be  sent  to  justice. 

5  Q      Do  you  have  any  understanding  as  to  why 

6  Ms.  Casey  declined  criminal  referral  C0004? 

7  A      Her  letter  indicated  it  was  on  the  basis  of 

8  insufficient  information. 

9  Q      Did  you  subsequently  contact  anyone  from 

10  the  U.S.  Attorney's  Office  in  Little  Rock  and  offer 

1 1  to  provide  additional  information  to  them? 

12  A      We  had  an  ongoing  understanding  with  the 

13  U.S.  Attorney's  Office  prior  to  Ms.  Casey's  tenure 

14  that  any  information  they  needed,  they  were  free  to 

15  request  from  us,  that  was  a  standard  procedure. 

16  Q      And  did  anyone  in  the  U.S.  Attorney's 

17  Office  request  additional  information  from  you? 

18  A      Regarding  00004? 

19  Q      Yes. 

20  A      No,  sir. 

21  Q      And  you  would  have  been  prepared  to  provide 

22  additional  information  if  you  were  required  to  do  so? 
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1  A      Whatever  they  asked  for. 

2  Q      Now,  Ms.  Casey  declined  the  criminal 

3  referral  C0004  on  October  27,  and  you  submitted  the 

4  nine  additional  referrals  on  October  8th,  so  that 

5  Ms.  Casey  had  the  additional  referrals  in  her 

6  possession  at  the  time  she  declined  the  first 

7  referral;  isn't  that  right? 

8  A      Yes,  sir. 

9  Q      Now,  did  you  subsequently  write  a  letter  on 

10  November  1st  to  Ms.  Casey  following  her  declination 

1 1  of  criminal  referral  C0004? 

12  A      Yes,  I  did. 

13  Q      Let  me  show  you  that  letter. 

14  (Witness  reviews  the  document.) 

15  THE  WITNESS:   Yes,  sir. 

16  BY  MR.  GIUFFRA: 

17  Q      Now,  at  whose  direction  did  you  write  this 

18  letter  to  Ms.  Casey? 

19  A      Mr.  Iorio  suggested  that  I  respond. 

20  Q      Did  anyone  from  Ms.  Casey's  office  contact 

2 1  you  with  regard  to  this  letter  dated  November  1 , 

22  1993? 

92 

1  A      No,  sir,  not  that  I  recall. 

2  Q      Did  you  ever  speak  to  Mr.  Roddey  about  the 

3  declination  of  criminal  referral  C0004? 

4  A      I  don't  recall  a  specific  conversation  with 

5  him,  no. 

6  Q      The  CC  at  the  bottom  of  this  letter 

7  November  1,  1993,  Deborah  Westbrooke,  that's  Deborah 

8  Westbrooke  from  the  Office  of  Legal  Counsel  in 

9  Department  of  Justice  ~ 

10  A      Yes,  sir. 

11  Q  Executive  Office  of  U.S.  Attorneys? 

12  A      Yes,  sir. 

13  Q      Did  you  ever  speak  to  Ms.  Westbrooke  about 

14  the  declination  of  criminal  referral  C0004? 

15  A      No,  sir. 

16  Q      Did  you  ever  speak  to  anyone  at  main 

17  justice  about  the  declination  of  criminal  referral 

18  C0004  other  than,  you  know,  the  independent  counsel, 

19  I  would  assume? 

20  A      I  believe  I  had  a  conversation  with 

21  Ms.  Henneman. 

22  Q      Ms.  Henneman.   What  did  Ms.  Henneman  say  to 
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1  you  about  the  declination  of  this  criminal  referral? 

2  A      I'd  like  to  review  the  document  that  I 

3  memorialized  that  in,  but  my  recollection  is  that  she 

4  was  surprised. 

5  Q      What  I'd  like  to  do  now  is  just  briefly  go 

6  through  some  of  the  other  criminal  --  the  additional 

7  criminal  referrals. 

8  I'll  show  you  a  document  which  bears  Bates 

9  Number  1001  through  1010,  it  is  a  criminal  referral 

10  bearing  the  number  730  CR  0190. 

11  A      I'm  familiar  with  this  document. 

12  Q      Okay.   I  just  have  one  question  just  as  a 

1 3  matter  of  procedure. 

14  Each  of  these  criminal  referrals  contained 

15  the  signature  of  yourself,  Mr.  Ausen  and  Mr.  Iorio, 

16  was  that  standard  procedure  at  the  RTC  Kansas  City 

17  office? 

18  A      Yes,  sir. 

19  Q      So  these  are  not  just  Jean  Lewis'  criminal 

20  referral,  but  these  are  criminal  referrals  that  had 

21  been  reviewed  by  your  supervisory  investigator  and 

22  the  field  investigations  officer?        
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1  A      That's  correct. 

2  Q      Now,  I  know  we're  trying  to  do  this  very, 

3  very  quickly.   But  could  you,  in  your  own  words,  just 

4  briefly  describe  the  suspected  criminal  activity 

5  that's  referenced  in,  let's  just  go  by  the  last  three 

6  numbers,  190? 

A      Yes,  sir.    This  had  to  do  with  the  possible 

8  misappropriation  of  loan  proceeds  by  Mr.  Jim  Guy 

9  Tucker  from  a  Madison  loan,  I  believe  it  was  Number 

10  30004  for  $260,000;  the  RTC  alleged  that  $135,000  of 

1 1  that  had  been  misappropriated  to  pay  off  an  unrelated 

12  debt  from  Mr.  Tucker. 

13  Q      Okay.    Let  me  show  you  a  criminal  referral, 

14  let's  just  call  this  one  192. 

15  Are  you  familiar  with  this  criminal 

1 6  referral? 

17  (Witness  reviews  the  document.) 

18  THE  WITNESS:   Yes,  sir,  I  am. 

19  BY  MR.  GIUFFRA: 

20  Q      Could  you  briefly  describe  the  criminal 

21  activity  that  was  referred  to  in  this  criminal 

22  referral? 
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1  A      Yes,  sir.    The  allegation  was  made  that 

2  Mr.  McDougal  potentially  embezzled  up  to  $50,000 

3  through  creating  overdraft  situations  out  of  his 

4  individual  accounts  and  the  Whitewater  Development 

5  account  at  Madison  Guaranty  Savings  in  order  to 

6  provide  funds  to  Mr.  J.  W.  Fulbright. 

7  Q      Do  you  have  any  knowledge  as  to  what 

8  Mr.  Fulbright's  connection  was  to  Whitewater? 

9  A      No,  sir,  I  was  not  aware  of  any  connection 

10  Mr.  Fulbright  had  to  Whitewater. 

1 1  Q      Was  it  your  belief  that  Mr.  McDougal  was 

12  using  Mr.  Fulbright's  name  to  funnel  money  into 

13  Whitewater  or  into  some  other  entity? 

14  A      Yes,  sir. 

15  Q      What  was  the  basis  for  that  belief? 

16  A      I'd  seen  previous  evidence  and  documents 

17  wherein  Mr.  McDougal  had  clearly  stated  that  he  had 

18  been  signing  documents  for  J.  W.  Fulbright  for  20 

19  years  which  led  me  to  believe  that  was  Mr.  McDougal 

20  acting. 

21  Q      Now,  this  criminal  referral  which  we'll 

22  describe  as  192  also  indicates  that  Bill  Clinton  and 
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1  Hillary  Rodham  Clinton  may  be  witnesses  or  are 

2  witnesses  to  suspected  violation. 

3  What  was  the  basis  for  your  listing  both 

4  Clintons  as  possible  witnesses? 

5  A      The  fact  that  $30,000  went  through  the 

6  Whitewater  Development  account  at  Madison  Development 

7  Guaranty  and  that  Mr.  and  Mrs.  Clinton  again  were 

8  partners  with  Mr.  and  Mrs.  McDougal  in  Whitewater 

9  Development,  and  the  basic  belief  that  the  partners 

10  may  all  have  had  knowledge  of  what  was  going  on  with 

1 1  the  finances  of  their  corporation  through  Madison 

12  Guaranty  Savings,  so  they  were  listed  as  witnesses. 

13  Q      I  apologize  for  trying  to  do  this  as 

14  quickly  as  I  am,  but  it's  probably  in  everybody's 

15  interest.   This  is  criminal  referral  195,  it  bears 

16  Bates  Number  1018  through  1033. 

17  (Witness  reviews  the  document.) 

18  THE  WITNESS:   Yes,  sir,  I'm  familiar  with 

19  this. 

20  BY  MR.  GIUFFRA: 

21  Q      Ms.  Lewis,  could  you  give  us  a  summary  of 

22  the  suspected  violation  that's  set  forth  in  criminal 
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1  referral  195? 

2  A      Yes,  sir. 

3  The  referral  alleged  that  there  was 

4  significant  self  dealing  on  the  part  of  McDougals  and 

5  other. 

6  MR.  BEN-VENISTE:    I'm  sorry,  I  can't  hear 

7  you  because  you  have  your  hand  over  your  mouth. 

8  THE  WITNESS:    I'm  sorry. 

9  The  referral  alleged  that  there  was 

10  potential  self  dealing  on  the  part  of  Mr.  McDougal 

1 1  and  other  officers  and  insiders  associated  with  the 

12  institution  in  their  efforts  to  funnel  money  out  from 

1 3  Madison  Guaranty  through  its  subsidiaries. 

14  BY  MR.  GIUFFRA: 

15  Q      Okay.   All  right.    Let  me  show  you  a 

16  criminal  referral  which  bears  Bates  Number  1034 

17  through  1049,  let's  call  this  one  criminal  referral 

18  196. 

19  (Witness  reviews  the  document.) 

20  THE  WITNESS:   I  am  familiar  with  this 

21  document. 

22  BY  MR.  GIUFFRA: 
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1  Q      Ms.  Lewis,  could  you  provide  us  a  summary 

2  of  the  suspected  violation  contained  in  criminal 

3  referral  196? 

4  A      Yes,  sir. 

5  The  allegation  was  made  that  funds  from  a 

6  loan  to  Charles  Peacock,  III,  in  the  amount  of 

7  $50,000  were  misappropriated  in  the  dollar  amount  of 

8  $12,000  and  used  as  possible  campaign  contributions 

9  to  a  gubernatorial  campaign. 

10  Q      And  whose  gubernatorial  campaign  was  that? 

1 1  A      Bill  Clinton. 

12  MR.  BEN-VENISTE:    I'm  sorry  I  didn't  hear 

13  the  question.   Could  you  please  try  to  speak  up, 

14  Bob? 

15  MR.  GIUFFRA:    Why  don't  you  read  back  the 

16  question  and  answer? 

17  (The  reporter  read  the  record  as  requested.) 

18  MR.  FORSHEY:    Mr.  Giuffra,  I  don't  know  how 

19  much  more  you  have,  Ms.  Lewis  has  high  blood  pressure 

20  and  takes  medication  for  that  and  she  tries  to  eat 

2 1  fairly  regularly  because  of  that. 

22  And  if  you've  ~  if  you've  got  a  short  bit 
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1  more,  we  can  certainly  conclude,  I  just  didn't  know 

2  if  you  have  another  15  minutes  or  half  hour  or  an 

3  hour. 

4  MR.  GIUFFRA:    Why  don't  I  do  it  say  for  -- 

5  is  another  15  minutes  too  long  or  do  you  want  to  just 

6  stop  right  now? 

7  THE  WITNESS:   No,  that's  fine. 

8  MR.  GIUFFRA:    But  I'll  stop  right  at  15 

9  minutes. 

10  THE  WITNESS:   Thank  you. 

1 1  MR.  BEN-VENISTE:    Off  the  record. 

12  (Discussion  off  the  record.) 

13  MR.  BEN-VENISTE:    In  summarizing  our 

14  discussion,  Mr.  Giuffra's  indicated  that  he's  got 

15  another  hour  or  an  hour  and  a  half,  and  the  witness 

16  and  in  consultation  with  counsel  has  indicated  a 

17  desire  to  try  to  finish  up  today. 

18  I've  indicated  that  I  have  several  hours 

19  worth  of  questioning,  and  we  may  be  going  into  the 

20  evening,  and  if  that  becomes  uncomfortable,  we'll  try 

2 1  to  make  other  plans. 

22  BY  MR.  GIUFFRA: 
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1  Q      Ms.  Lewis,  if  I  could  direct  your  attention 

2  to  page  8  of  the  referral.  There's  a  discussion  of 

3  Hillary  Rodham  Clinton  and  Beverly  Bassett  Shaffer 

4  and  the  issuance  of  preferred  stock  by  Madison 

5  Guaranty  Savings  and  Loan. 

6  Why  was  that  included  in  the  referral? 

7  A      It  was  included  to  show  the  overlap 

8  between  ~  and  the  interrelationships  between  Mr.  and 

9  Mrs.  Clinton  and  Mrs.  McDougal  as  business  partners, 

10  Mrs.  Clinton  acting  as  counsel  to  Madison  Guaranty  in 

1 1  addition  to  being  Mr.  McDougal 's  business  partner  and 

12  the  fact  that  Ms.  Shaffer  had  been  appointed  to  a 

13  state  position  by  another  one  of  Mr.  McDougal's 

14  business  partners  that  being  then-Governor  Clinton. 

15  Q      Now,  you  ascertained  that  Mrs.  Clinton  had 

1 6  represented  Madison  from  documents  that  you  reviewed 

17  in  Little  Rock? 

18  A      Yes,  sir,  Little  Rock  and  other  documents 

19  that  were  on-site  at  RTC. 

20  Q      You  further  in  the  referral  indicate  that 

21  Ms.  Clinton  is  a  witness,  a  possible  witness,  to  a 

22  suspected  violation. 
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1  What  suspected  violation  might  she  have 

2  been  a  witness  to  that's  contained  in  this  referral? 

3  MR.  BEN-VENISTE:    Your  question  is  might 

4  she  have  been  a  witness  or  did  Ms.  Lewis  think  she 

5  was  a  witness  to? 

6  THE  WITNESS:    May  I  look  at  the  document? 

7  BY  MR.  GIUFFRA: 

8  Q      Let's  ask  the  first  question. 

9  Do  you  think  Mrs.  Clinton  might  have  been  a 

10  witness  to  some  wrongdoing  alleged  in  this  referral? 

1 1  A      Yes,  sir,  I  believed  it  was  a  possibility. 

12  Q      Okay.    What  specific  wrongdoing  do  you 

13  think  that  Mrs.  Clinton  might  have  been  a  witness  to? 

14  A      I  thought  it  was  a  possibility  that 

15  Mrs.  Clinton  may  have  been  one  of  the  individuals  who 

16  may  have  had  knowledge  of  the  source  of  the  funding 

17  that  went  into  the  campaign  coffers. 

18  Q      And  why  did  you  believe  that  Mrs.  Clinton 

19  might  have  information  with  regard  to  the  funds  that 

20  went  into  the  Clinton  campaign  coffers? 

21  A      Mrs.  Clinton  was  among  additional  witnesses 

22  as  well  that  I  believe  might  potentially  have 
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1  knowledge  of  where  the  funds  have  emanated  and  may 

2  possibly  have  come  through  the  loan  to  Mr.  Peacock 

3  and  into  the  campaign  coffers. 

4  MR.  BEN-VENISTE:    Was  that  an  answer  to 

5  your  question  of  why?   1  just  want  to  make  sure. 

6  BY  MR.  GIUFFRA: 

7  Q      Did  you  have  any  understanding  as  to  what 

8  benefit  Madison  or  Mr.  McDougal  obtained  from  these 

9  campaign  contributions  to  Mr.  Clinton's  gubernatorial 

10  campaign? 

1 1  MR.  BEN-VENISTE:    I'm  sorry,  again  you're 

12  whispering,  Bob,  it's  going  to  take  much  longer  if 

13  you  don't  speak  up. 

14  MR.  GIUFFRA:    Do  you  want  to  read  the 

1 5  question  back? 

16  (The  reporter  read  the  record  as  requested.) 

17  THE  WITNESS:    I  believed  that  Mr.  McDougal 

18  may  have  benefitted  by  making  these  campaign 

19  contributions  as  a  basis  with  his  partnership  and 

20  friendship  with  Mr.  Clinton  on  a  potential  quid  pro 

21  quo  basis. 

22  BY  MR.  GIUFFRA: 
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1  Q      And  what  was  the  quid  pro  quo  that  was 

2  involved  here? 

3  MR.  BEN-VENISTE:    Was  involved  here  or  was 

4  a  potential  quid  pro  quo  that  may  have  benefitted 

5  him? 

6  I  object  to  the  form  of  the  question. 

7  MR.  LEVIN:    I  make  the  observation  that  it 

8  will  take  longer  if  you  keep  repeating  his  questions, 

9  he  said  the  potential,  and  then  he  said  involved 

10  here. 

11  BY  MR.  GIUFFRA: 

12  Q      Ms.  Lewis  — 

13  MR.  BEN-VENISTE:    Why  don't  you  read  the 

14  back  the  question  that's  pending? 

15  (The  reporter  read  the  record  as  requested.) 

16  MR.  BEN-VENISTE:    I  didn't  hear  any 

17  potential  in  that  question,  I  wondered  whether  that 

18  was  an  oversight  or  whether  Mr.  Levin  wants  to  supply 

19  it. 

20  MR.  LEVIN:    I  think  your  dancing  on  the 

21  head  of  your  own  pin  at  this  point,  sir. 

22 MR.  GIUFFRA:    Why  don't  we  - 
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1  BY  MR.  GIUFFRA: 

2  Q      Could  you  answer  the  question,  Ms.  Lewis? 

3  A      I  had  seen  documentation  that  Ms.  Shaffer 

4  had  existing  knowledge  of  Mr.  McDougal's  activities 

5  with  regard  to  Madison,  and  I've  also  seen 

6  documentation  indicating  that  Mr.  McDougal  had  an 

7  invested  interest  in  people  who  sat  on  the  state 

8  savings  and  loan's  board  under  Ms.  Bassett's 

9  direction  and  that  Mr.  McDougal,  in  fact,  wanted 

10  Ms.  Bassett  put  into  that  position. 

1 1  And  I  believe  that  there  was  a  very  strong 

12  possibility  of  a  quid  pro  quo  in  the  selection  of 

13  Ms.  Bassett  into  that  particular  position. 

14  Q      Okay.    Do  you  have  any  recollection  as  to 

15  what  documents  gave  you  the  impression  that  there  was 

16  such  a  quid  pro  quo,  what  particular  documents? 

17  A      I  do  recall  a  memo  generated  by  Beverly 

18  Bassett  Shaffer  to  Mr.  Jim  Guy  Tucker  while  she  was 

19  still  an  employee  or  an  attorney  with  the  Mitchell, 

20  Shield,  Jackson,  Tucker  law  firm,  specifically 

21  relating  to  another  referral  matter,  Campobello,  in 

22  which  she  cited  Mr.  McDougal's  negligence  indicating 
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1  a  familiarity  with  his  previous  actions  at  Madison. 

2  Q      And  this  was  prior  to  the  time  when 

3  Ms.  Shaffer  became  securities  commissioner? 

4  A      Yes,  sir,  that's  correct. 

5  Do  we  have  the  Exhibits,  Mr.  Giuffra,  that 

6  would  be  a  tremendous  help? 

7  MR.  GIUFFRA:    Why  don't  we  just  take  a 

8  break  here  and  we'll  get  them  after  lunch. 

9  THE  WITNESS:   Okay  that  was  kind  of  a  long 

10  question. 

1 1  MR.  BEN-VENISTE:    Before  we  leave,  we 

12  haven't  been  sticklers  for  the  rule  under  which  this 

13  committee  operates  in  deposition  process  one  witness, 

14  one  counsel  that  speaks. 

15  If  you  would  like  to  decide  over  the  lunch 

16  break  which  counsel  would  be  making  objections  on 

17  that  behalf,  we  would  appreciate  that. 

18  MR.  LEVIN:    I  can  tell  you  here  on  the 

19  record  that  it'll  be  Mr.  Forshey.   And  also  if  we're 

20  going  to  be  sticklers  to  deposition  procedure,  I 

21  would  appreciate  it  if  our  client  isn't  infused  when 

22  you  interrupt  Mr.  Giuffra  in  his  questions. 
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1  MR.  BEN-VENISTE:    Your  appreciation  is 

2  noted,  but  it's  going  to  be  a  silent  one  at  this  point. 

3  MR.  LEVIN:    I  offer  you  my  chair,  and  you 

4  can  sit  close  to  Mr.  Giuffra  here  to  hear  his 

5  questions. 

6  MR.  BEN-VENISTE:    Thank  you. 

7  (Whereupon,  at  12:13  p.m.,  a  lunch  recess 

8  was  taken.) 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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1  AFTERNOON  SESSION  (1:10  p.m.) 

2  EXAMINATION  (Continued) 

3  BY  MR.  GIUFFRA: 

4  Q      Let  me  show  you  a  document,  this  is  an 

5  exhibit  to  referral  196,  it  bears  Bates  numbers 

6  S-I  N00460,  463. 

7  Was  this  the  memo  you  referred  to  in  your 

8  testimony  just  prior  to  our  lunch  break? 

9  A      Yes,  sir. 

10  Q      And  what  in  this  memorandum  gave  you  the 

1 1  impression  that  Ms.  Shaffer  was  aware  of  some  of 

12  Mr.  McDougal's  improper  activities? 

13  A      Particularly  on  page  3,  the  third 

14  paragraph. 

15  Q      If  you  could  just  identify  the  Bates  number 

16  down  on  the  bottom? 

17  A      Sure,  SIN00462. 

18  Q      Yes. 

19  A      I'm  going  to  read  from  this  document, 

20  evidence  that  the  developer  willfully  violated  the 

21  act  would  have  to  be  fairly  strong.    The  only  concern 

22  I  have  on  this  point  is  the  fact  that  McDougal  did 
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1  not  make  a  filing  with  the  OILSR  on  Maple  Creek  Farms 

2  or  on  Gold  Mine  Springs  and,  to  the  best  of  my 

3  knowledge,  there  was  no  exemption  available  for  those 

4  developments. 

5  This  must  be  disclosed  in  the  statement  of 

6  record  for  Campobello  Island  Estates.   The  failure  to 

7  comply  with  the  act  in  connection  with  one  or  two 

8  previous  land  development  projects  is  some  evidence 

9  that  the  failure  once  again  to  comply  with  the  act 

10  was  willful  and  not  just  a  negligent  oversight. 

1 1  Q      Now,  in  the  referral,  you  attached  certain 

12  correspondence  from  Ms.  Shaffer  to  Ms.  —  to 

13  Mrs.  Clinton  and  then  from  Mrs.  Clinton  to 

14  Mr.  McDougal,  and  I'll  give  you  both  of  those 

15  letters.   They  bear  Bates  numbers  SIN00389, 

16  SIN00390. 

17  Why  did  you  include  these  two  letters  in 

18  your  referral? 

19  A      The  letter  to  the  Arkansas  Securities 

20  Department  —  excuse  me,  from  the  Arkansas  Securities 

21  Department  and  Beverly  Bassett,  so  Mrs.  Clinton 

22  indicated  that  Mrs.  Clinton  was  representing  Madison 
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1  in  front  of  Mrs.  Shaffer  and  was,  in  fact, 

2  negotiating  on  behalf  of  Madison  in  an  effort  to  try 

3  to  get  this  stock  issuance  resolved. 

4  I  brought  it  up  to  illustrate  the  point 

5  that  Mrs.  Clinton  was  not  potentially  just  acting  on 

6  behalf  of  Madison  but  on  her  business  partner 

7  Mr.  McDougal  as  well. 

8  Q      And  what  was  the  significance  of  the  fact 

9  that  Mrs.  Clinton  was  acting  on  behalf  of  her 

10  business  partner  Mr.  McDougal  for  the  securities 

1 1  department? 

12  A      The  significance  was  the  timing  of  the 

13  referrals,  the  timing  in  this  letter  was  roughly 

14  within  the  same  time  frame  within  the  dates  of  those 

15  campaign  contributions. 

16  Q      So  do  you  believe  there  was  somehow  a 

17  connection  between  the  campaign  contributions  and  the 

18  fact  that  Mrs.  Clinton  had  represented  Madison  before 

19  the  Arkansas  Securities  Department? 

20  A      I  believe  that  there  was  a  possibility  of  a 

21  quid  pro  quo  situation  in  that  if  the  contributions 

22  were  made  through  this  misappropriated  loan  than,  in 
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1  fact,  it  might  have  ~  I  take  that  back,  not  might 

2  have,  that  the  possibility  existed  that  this  could 

3  have  been  a  return  favor,  Mrs.  Clinton  and  the  Rose 

4  firm  representing  Madison,  in  an  effort  to  try  to  get 

5  thrift  recapitalized  at  the  time  when  it  needed  the 

6  money. 

7  Q      Did  there  come  a  time  when  you  learned  that 

8  the  Rose  Law  Firm  was  receiving  a  monthly  retainer 

9  from  Madison? 

10  A      Yes. 

1 1  Q      When  was  that? 

12  A      I  don't  recall  the  exact  date. 

13  Q      Now,  referral  196  related  to  a  4/5/85  loan 

14  from  Madison  to  Mr.  Peacock. 

15  Did  Mr.  Peacock  default  on  that  loan? 

16  A      Yes,  he  did. 

17  Q      And  your  analysis  of  the  records  indicated 

18  that  some  $6,000  of  the  $50,000  loan  to  Mr.  Peacock 

19  found  its  way  into  Bill  Clinton's  campaign  fund? 

20  A      Yes,  sir,  that  was  my  allegation. 

21  Q      And  is  it  further  your  allegation  that  some 

22  portion  —  strike  that. 
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1  Now,  am  I  correct  that  because  Peacock 

2  defaulted  on  the  loan  and  6,000  was  given  to  Clinton, 

3  some  portion  of  ~  that  amount  was  ultimately 

4  something  that  was  a  loss  borne  by  taxpayers,  federal 

5  taxpayers? 

6  A      Yes,  sir,  that  was  my  ~  part  of  my  belief 

7  in  making  that  allegation. 

8  Q      Let's  go  to  the  next  referral. 

9  I'll  show  you  a  document  which  bears  Bates 

10  numbers  1050  to  1061.   Let's  describe  that  as 

11  criminal  referral  198. 

12  (Witness  reviews  the  document.) 

13  THE  WITNESS:    I  am  familiar  with  this. 

14  BY  MR.  GIUFFRA: 

15  Q      Could  you  briefly  describe  the  nature  of 

16  the  allegation  contained  in  this  referral? 

17  A      Yes,  sir. 

18  The  allegation  was  potential  bank  fraud 

19  through  what  appeared  to  be  a  loan  flip  or,  excuse 

20  me,  a  land  flip  of  a  property  located  at  1308  Main, 

21  Little  Rock,  Arkansas. 

22 Q      Now,  did  this  referral  involve  Mr.  Jim  Guy 


1  Tucker? 

2  A      Yes,  sir. 

3  Q      What  benefits  did  Mr.  Tucker  receive  from 

4  this  land  flip? 

5  A      May  I  have  the  document? 

6  Q      Certainly. 

7  A      Thank  you. 

8  (Pause.) 

9  THE  WITNESS:    Mr.  Tucker  initially 

10  purchased  the  property  at  a  price  in  I  believe  the 

1 1  $40,000  range,  and  when  Mr.  Tucker's  loan  matured 

12  approximately  one  month  after  the  maturation  date, 

13  the  price  of  the  property  was  significantly 

14  increased,  an  additional  loan  was  made  on  it,  the 

15  property  was  then  sold  to  Lisa  Anspaugh,  and 

16  Ms.  Anspaugh  not  only  assumed  the  initial  $45,000 

17  debt  from  Mr.  Tucker,  but  also  all  of  the  interest 

18  payments  that  had  been  due  on  the  loan  which  had 

19  never  been  made  by  Mr.  Tucker. 

20  So,  essentially,  Mr.  Tucker  put  no  money 

21  that  investigations  could  identify  into  this 

22  particular  property. 
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1  BY  MR.  GIUFFRA: 

2  Q      Okay.   Let  me  show  you  a  document  bearing 

3  Bates  number  1062  to  1081,  this  is  criminal  referral 

4  Number  199. 

5  If  you  could  just,  again,  briefly  describe 

6  the  allegation  contained  in  referral  199. 

7  A      The  referral  alleges  that  there  was  a 

8  conspiracy  among  James  McDougal,  Chris  Wade  and  the 

9  other  partners  of  the  development  of  the  Campobello 

10  Island  off  of  the  coast  of  New  Brunswick,  Maine. 

11  Q      Do  you  have  any  understanding  as  to  why  a 

12  savings  and  loan  in  Little  Rock,  Arkansas  was  making 

13  loans  in  connection  with  a  real  estate  project  in  New 

14  Brunswick,  Canada? 

15  A      Mr.  McDougal  and  Madison  Guaranty  through 

16  their  subsidiary,  Madison  Financial,  invested  in 

17  Campobello  as  a  real  estate  venture  that  they  wanted 

18  to  develop,  and  as  to  why,  my  understanding  from 

19  documents  that  I  reviewed  is  that  Mr.  McDougal  had  an 

20  interest  in  Franklin  D' Eleanor  Roosevelt  and  as  that 

21  had  previously  been  his  home,  he  was  interested  in 

22  purchasing  the  island  and  developing  it. 
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1  Q      Let's  my  show  you  another  document  bearing 

2  Bates  numbers  1082  to  1088.   This  is  criminal 

3  referral  number  203. 

4  Again,  if  you  could  just  summarize  the 

5  allegation  contained  in  this  criminal  referral. 

6  MR.  BEN-VENISTE:    Are  you  going  to  go 

7  through  all  the  referrals  we  have  here  on  paper  and 

8  ask  Ms.  Lewis  to  summarize  them,  is  that  what  you're 

9  going  to  do? 

10  MR.  GIUFFRA:    There's  only  two  more  to  go, 

1 1  Richard. 

12  MR.  BEN-VENISTE:    I  guess  it  is. 

13  THE  WITNESS:   Yes,  sir. 

14  The  basic  allegation  was  misuse  of  position 

15  by  Madison  loan  officer. 

16  BY  MR.  GIUFFRA: 

1 7  Q      Okay.   Again,  you  prepared  that  referral  in 

18  consultation  with  Mr.  Iorio  and  Mr.  Ausen? 

19  A      Mr.  Knight  wrote  that  referral. 

20  Q      Mr.  Knight  wrote  this  referral. 

21  I'll  show  you  a  document  bearing  Bates 

22  numbers  1089  through  1098.   This  is  a  referral  number 
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1  210. 

2  A      Yes,  sir. 

3  Q      Could  you  just  briefly  summarize  the 

4  allegations  contained  in  this  referral? 

5  A      The  allegations  in  the  referral  are  that 

6  Mr.  McDougal  utilized  straw  borrowers  to  generate 

7  loan  proceeds  potentially  for  the  benefit  of  his 

8  mother,  Loreen  McDougal. 

9  Q      And  the  last  referral,  1099  through  1 108, 

10  this  is  referral  number  211,  again,  if  you  could 

1 1  summarize  that  referral. 

12  A      The  referral  alleges  conspiracy  and 

13  attempts  itself  dealing  on  the  parts  of  Mr.  McDougal 

14  and  other  officers  and  borrowers  of  Madison  to  get 

15  money  out  the  door  through  the  use  of  their 

16  subsidiaries  and  paying  associated  or  inside  parties 

17  who  were  also  vendors. 

18  Q      Okay.   Now,  are  you  aware  of  an  indictment 

19  that  the  Independent  Counsel  Star  has  brought  against 

20  Jim  and  Susan  McDougal  as  well  as  Jim  Guy  Tucker? 

21  A      Yes. 

22 Q      And  am  I  correct  that  some  of  the 
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1  information  developed  in  the  course  of  these 

2  referrals  provided  the  basis  for  those  indictments? 

3  A      Yes. 

4  Q      Could  you  specifically  just  state  for  the 

5  record  what  points  that  were  raised  in  your  other 

6  allegations  that  were  raised  in  your  referrals 

7  provided  the  basis  for  those  criminal  indictments  as 

8  far  as  you  know? 

9  A      I  prepared  a  written  summary  of  that, 

10  Mr.  Giuffra,  and  I  appreciate  being  able  to  review  it 

11  if  I  could. 

12  Q      Certainly. 

13  MR.  GIUFFRA:    Let's  go  off  the  record. 

14  (Discussion  off  the  record.) 

15  BY  MR.  GIUFFRA: 

16  Q      Let  me  show  you  ~  this  is  a  memorandum  -- 

17  this  is  a  document  bearing  --  dated  August  24th,  1995 

18  from  you  to  Mr.  Iorio  and  Mr.  Ausen. 

19  A      Thank  you. 

20  Would  you  mind  reasking  your  question, 

21  please? 

22  Q      Right.    Why  don't  I  just  start  from  the 
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1  beginning? 

2  Who  asked  you  to  prepare  this  memorandum, 

3  if  anyone? 

4  A      No  one. 

5  Q      Okay.    Why  did  you  prepare  the  memorandum? 

6  A      I  wished  to  make  my  supervisory  chain  of 

7  command  aware  of  the  end  results  of  some  of  the 

8  referrals  that  we  had  generated  and  submitted. 

9  Q      And  this  --  and  this  memorandum  summarizes 

10  the  extent  to  which  the  August  17,  1995  indictment  of 

1 1  McDougal,  the  McDougals  and  Tucker  was  based  on  work 

12  that  you  prepared  in  connection  with  the  nine 

13  additional  referrals? 

14  A      Yes. 

15  Q      Is  there  anything  more  you'd  like  to  add  to 

16  the  record  other  than  what's  contained  in  this 

17  memorandum? 

18  A      No,  sir,  I  believe  the  document  speaks  for 

19  itself. 

20  Q      Thank  you. 

21  Now,  in  your  house  testimony,  you  stated 

22  that  there  was  a  concerted  effort  by  the  professional 
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1  liability  section  of  the  RTC  to  monitor  your 

2  investigation  to  Madison  and  to  exert  control  over 

3  certain  aspects  of  it;  is  that  correct? 

4  A      That's  correct. 

5  Q      Could  you  just  briefly  state  for  the  record 

6  what  role  Ms.  Yanda  played  in  connection  with  the  PLS 

7  monitoring  of  your  investigation? 

8  A      After  Ms.  Yanda  was  made  aware  of  the 

9  referrals,  the  pending  referrals  in  July  of  1993. 

10  Q      Who  was  the  person  who  made  her  aware  of 

1 1  those  referrals? 

12  A      Mr.  Iorio. 

13  Q      Did  he  conduct  Ms.  Yanda  or  did  Ms.  Yanda 

14  contact  him? 

15  A      He  contacted  her. 

16  Q      Okay. 

17  A      After  she  became  aware  of  the  referrals,  we 

18  noticed  an  increase  in  the  interaction  with  PLS  and 

19  investigation  specifically  with  regard  to  the  Madison 

20  investigation,  even  though  all  of  the  previous 

21  professional  liability  claims  had  been  closed  out. 

22  Q      What  was  your  understanding  with  regard  to 
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1  the  basis  for  Ms.  Yanda's  involvement  in  monitoring 

2  the  Madison  investigation? 

3  A      I  didn't  have  an  understanding  of  why 

4  Ms.  Yanda  began  to  monitor  the  investigation  as  she 

5  did,  because  the  civil  claims  were  closed  out,  and  I 

6  did  not  understand  the  level  of  concern. 

7  Q      So  it's  your  testimony  that  once  the  civil 

8  claims  are  closed  out,  there's  no  reason  for 

9  Ms.  Yanda,  who  works  in  the  civil  section,  to  be 

10  involved  in  monitoring  the  criminal  investigation 

1 1  that  you're  conducting? 

12  A      No. 

13  Q      So  she  had  no  reason  to  be  involved  in 

14  monitoring  your  investigation? 

15  A      That's  my  belief. 

16  Q      Did  you  discuss  that  with  Mr.  Iorio  or 

17  Mr.  Ausen? 

18  A      Yes. 

19  Q      And  did  they  concur  in  your  belief? 

20  A      Yes. 

21  Q      Now,  did  there  come  a  time  when  Mr.  Iorio 

22  advise  you  that  he  was  receiving  complaints  from 
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1  persons  in  PLS  about  the  level  of  communication  by 

2  the  criminal  investigation  unit  of  which  you  were  a 

3  member  with  the  FBI  and  the  U.S.  Attorney's  Office? 

4  A      Yes. 

5  Q      Could  you  describe  what  Mr.  Iorio  said  to 

6  you  about  these  complaints  from  the  PLS  section? 

7  A      Yes. 

8  He  advised  me  that  personnel  in  PLS  had 

9  complained  to  him  that  we  should  not  be  talking 

10  directly  --  we,  excuse  me,  let  me  qualify  that,  as  in 

1 1  the  criminal  investigators  themselves  should  not  be 

12  talking  directly  or  communicating  directly  with  staff 

13  for  the  U.S.  Attorney's  Office  in  the  Eastern 

14  District  of  Little  Rock. 

15  Q      Now,  had  you  previously  been  given  this 

16  instruction  with  regard  to  any  other  matter  you  had 

17  worked  on? 

18  A      No. 

19  Q      What  was  the  normal  procedure  with  regard 

20  to  interaction  between  members  of  the  RTC  criminal 

21  investigations  unit  and  members  of  the  U.S. 

22  Attorney's  Office  in  Little  Rock? 
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1  A      Open  communication,  exchange  of  information 

2  and  a  willingness  on  the  part  of  investigations  to 

3  provide  whatever  verbal  assistance  we  could  to  the 

4  U.S.  Attorney. 

5  Q      Do  you  have  any  understanding  as  to  why 

6  Mr.  Iorio  was  advised  by  the  PLS  unit  that  criminal 

7  investigators  should  not  communicate  with  members  of 

8  the  U.S.  Attorney's  Office? 

9  A      Yes. 

10  Q      What  did  he  tell  you? 

1 1  A      The  complaint  was  focused  on  a  conversation 

12  I  had  with  Assistant  U.S.  Attorney  Fletcher  Jackson 

13  in  that  I  volunteered  information  to  him  that  he  had 

14  previously  called  and  requested,  and  in  doing  so,  an 

15  individual  in  the  PLS  staff  deemed  that  to  be  what 

16  she  termed  an  effort  for  me  to  aid  in  a  fishing 

17  expedition  by  the  U.S.  Attorney,  and  they  did  like 

18  that  in  PLS  and  complained  to  Mr.  Iorio. 

19  Q      Now,  did  Mr.  Jackson  contact  you  and  ask 

20  you  to  provide  information  to  him? 

21  A      Yes,  he  did. 

22 Q      And  approximately  when  did  Mr.  Jackson 


1  contact  you  with  this  request  for  information? 

2  A      My  best  recollection  without  the  documents 

3  in  front  of  me  is  late  August,  early  September  1993. 

4  Q      Do  you  recall  the  request  that  Mr.  Jackson 

5  made  of  you  with  regard  to  a  Madison-related  matter? 

6  A      Yes. 

7  Q      What  was  the  request? 

8  A      He  asked  me  if  I  would  trace  the  flow  of 

9  funds  from  a  $300,000  loan  that  had  been  made  from 

10  Capital  Management  Services  to  an  entity  known  as 

1 1  Master  Marketing  and  the  funds  he  had  learned  had 

12  been  deposited  directly  into  the  McDougal's  personal 

1 3  account. 

14  Q      What  did  Mr.  Jackson  --  what,  if  anything, 

15  did  Mr.  Jackson  say  to  you  about  this  master 

16  marketing  loan? 

17  A      He  wanted  to  know  where  the  money  had 

18  actually  gone  and  asked  me  if  I  could  through 

19  Madison's  records  and  the  daily  records  and 

20  microfiche  and  track  the  flow  as  the  money  went  out 

21  of  the  McDougal's  account. 

22  Q      Did  he  indicate  to  you  that  he  had  any 
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1  suspicion  as  to  where  the  money  had  gone  from  the 

2  McDougals'  banking  account? 

3  A      Yes,  sir,  he  indicated  he  had  an  idea. 

4  Q      And  what  was  the  idea  that  he  indicated  to 

5  you  he  had  about  where  the  funds  had  gone? 

6  A      He  didn't  share  much  of  an  idea  with  me  at 

7  all.    He  just  told  me  that  he  had  an  idea  where  the 

8  money  went,  and  that  he  was  working  on  a  David 

9  Hale-related  investigation. 

10  Q      Did  Mr.  Jackson  mention  Whitewater 

1 1  Development  Corporation  to  you  in  the  course  of  this 

12  conversation? 

13  A      I  don't  recall. 

14  Q      Did  Mr.  Jackson  mention  Bill  Clinton  during 

15  the  course  of  his  conversation? 

16  A      I  don't  recall  that  either. 

17  Q      Just  so  I  can  understand  the  lines  of 

18  reporting  authority  at  the  RTC. 

19  Did  the  criminal  investigation  unit 

20  ultimately  report  to  the  PLS  unit? 

21  A      At  this  point  in  time,  yes;  at  that 

22  particular  point  in  time,  no. 
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1  Q      Okay.    So  as  we  sit  here  today,  the 

2  criminal  investigations  unit  reports  to  PLS;  is  that 

3  correct? 

4  A      Through  Mr.  Iorio,  that's  correct. 

5  Q      But  in  the  period  let's  say  July  through 

6  October  1993,  was  there  any  sort  of  reporting 

7  relationship  between  the  criminal  investigations  unit 

8  and  the  RTC  PLS  unit? 

9  A      No,  sir. 

10  Q      To  whom  did  the  criminal  investigation  unit 

1 1  report  during  this  period,  July  through  October  1993? 

12  A      To  Mr.  Iorio  who  reported  I  believe 

13  through  --  at  that  time  Mr.  James  Thompson,  the 

14  regional  vice  president  on  a  dotted-line  basis  but 

15  directly  to  James  Dudine  who  was  the  national 

16  director  of  investigations  in  Washington. 

17  Q      And  who  did  Mr.  Dudine  report  to? 

18  A      Ultimately  Mr.  William  Roley,  but  I  believe 

19  there  was  someone  in  between,  and  1  cannot  recall  his 

20  name. 

21  Q      Did  you  ever  discuss  with  Mr.  Iorio  the 

22  fact  that  PLS  did  not  have  any  sort  of  a  ~  strike 
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1  that. 

2  Did  you  ever  discuss  with  Mr.  Iorio  the 

3  absence  of  a  reporting  relationship  between  the 

4  criminal  investigations  unit  and  the  PLS? 

5  A      We  had  discussions  about  the  relationship, 

6  but  not  an  absence  of  relationship. 

Q      What  discussions  did  you  have  about  the 

8  nature  of  the  relationship  between  the  criminal 

9  investigations  unit  and  the  PLS? 

10  A      There  was  a  dotted-line  relationship  to  the 

1 1  PLS  criminal  coordinator,  between  criminal 

12  investigations  and  PLS  and  that,  to  my  knowledge,  is 

13  the  extent  of  the  relationship. 

14  Q      What  was  the  area  of  responsibility  of  the 

15  PLS  section? 

16  A      To  handle  professional  liability  claims  and 

17  malpractice  claims  as  far  as  accountants,  appraisers, 

18  attorneys,  professional  liability  issues. 

19  Q      Do  you  know  who  at  PLS  was  critical  of 

20  you're  speaking  with  Mr.  Jackson? 

21  A      To  the  best  of  my  knowledge,  it  was  Karen 

22  Carmichael. 


1  Q      Do  you  know  whether  Ms.  Carmichael  was 

2  acting  at  the  direction  of  anyone  else  at  the  RTC? 

3  A      No,  I  don't. 

4  Q      Now,  am  I  correct  that  you  had  been 

5  planning  on  submitting  the  nine  additional  referrals 

6  to  the  U.S.  Attorney's  Office  and  the  FBI  on  October 

7  1st,  1993? 

8  A      Yes. 

9  Q      Did  something  happen  that  caused  you  to 

10  postpone  the  submission  of  those  additional 

1 1  referrals? 

12  A      Yes. 

13  Q      And  what  was  it  that  happened  that  caused 

14  you  to  postpone  the  submission  of  those  additional 

1 5  referrals? 

16  A      September  30th,  1993,  Ms.  Yanda  advised 

17  Mr.  Iorio  that  she  wanted  additional  time  in  which 

18  her  staff  could  conduct  a  legal  review  or  analysis  of 

19  the  referrals  prior  to  their  submission. 

20  Q      Do  you  have  any  understanding  of  the  basis 

21  that  Ms.  Yanda  provided  for  conducting  this  legal 

22  review  of  the  nine  additional  referrals? 
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1  A      Yes. 

2  Q      And  what  basis  did  Ms.  Yanda  provide  for 

3  conducting  this  review? 

4  A      She  based  her  request  on  a  June  17th,  1993 

5  document. 

6  Q      And  what  is  the  document  that  she  based  her 

7  request  upon? 

8  A      It  was  a  memoranda,  as  I  recall,  directed 

9  to  field  department  heads  outlining  in  written  form 

10  procedures  that  had  previously  existed  in  more  of  a 

1 1  verbal  format. 

12  Q      And  did  that  memorandum  grant  Ms.  Yanda  or 

13  her  unit  the  authority  to  review  criminal  referrals 

14  so  far  as  you  know? 

15  A      So  far  as  I  know,  yes,  it  granted  them  the 

16  authority  to  review  criminal  referrals. 

17  Q      Had  Ms.  Yanda' s  unit  insofar  as  you  know 

18  reviewed  any  other  criminal  referrals  that  were 

19  generated  by  the  Kansas  City  criminal  investigations 

20  unit? 

21  A      No,  sir. 

22 MR.  BEN-VENISTE:   Was  there  some  indication 
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1  there  were  some  in  the  interim?  It  seems  to  presume 

2  that  there  were  some  that  they  didn't  review. 

3  BY  MR.  GIUFFRA: 

4  Q      Well,  I'll  ask  that  question. 

5  Are  you  aware  of  any  other  criminal 

6  referrals  from  the  Kansas  City  unit  during  the  period 

7  after  the  —  after  this  memorandum  was  prepared  in 

8  October  1st,  1993  that  were  submitted  without  review 

9  by  the  PLS  section? 

10  MR.  FORSHEY:    I'm  not  sure  I  understand  the 

1 1  time  frame. 

12  THE  WITNESS:   Yes,  thank  you. 

13  MR.  GIUFFRA:   Let's  strike  the  question. 

14  Poorly  phrased  question. 

15  MR.  BEN-VENISTE:    Are  you  going  to  try  to 

16  rephrase  it  or  just  drop  it? 

17  MR.  GIUFFRA:    We're  going  to  try  to 

1 8  rephrase  it. 

19  BY  MR.  GIUFFRA: 

20  Q      It's  your  recollection  that  it  was 

21  approximately  June  17th  that,  1993  that  the  RTC 

22  instituted  a  policy  requiring  the  review  of  criminal 
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1  referrals  by  the  PLS  section;  is  that  correct? 

2  A      It's  my  understanding  that  document 

3  provided  them  an  opportunity  to  review. 

4  Q      Between  the  time  at  which  this  policy  was 

5  stated  in  October  1st,  1993,  are  you  aware  of  any 

6  other  criminal  referrals  from  the  Kansas  City  office 

7  that  were  reviewed  by  the  PLS  section? 

8  A      Not  that  were  reviewed,  no. 

9  MR.  BEN-VENISTE:    The  question  as  suggested 

10  that  it  was,  were  there  any  other  criminal  referrals, 

1 1  and  then  we'll  get  to  whether  there  was  an 

12  opportunity  to  review. 

13  BY  MR.  GIUFFRA: 

14  Q      Are  you  aware  of  any  other  criminal 

15  referrals  that  were  made  during  this  period? 

16  A      Yes. 

17  Q      Do  you  recall  approximately  how  many 

18  criminal  referrals  were  made  during  the  period  June 

19  17,  1993  through  October  1st,  1993? 

20  A      I  believe  the  number  was  somewhere  between 

21  six  and  eight. 

22 Q      Now,  copies  of  the  additional  referrals 
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1  were  provided  to  Ms.  Yanda;  correct? 

2  A      Which  additional  referrals,  Mr.  Giuffra. 

3  Q      The  nine  additional  criminal  referrals  that 

4  you  had  prepared. 

5  A      That's  correct. 

6  Q      Were  they  also  insofar  as  you  know  provided 

7  to  other  senior  management  in  RTC  in  Washington? 

8  A      Excuse  me,  may  I  correct  something  you  just 

9  said? 

10  Q      Sure. 

1 1  A      You  indicated  that  the  nine  criminal 

12  referrals  that  I  prepared,  the  nine  referrals  that 

13  were  prepared  collectively  by  the  criminal 

14  investigative  unit. 

15  Q      Exactly. 

16  A      Thank  you. 

17  Would  you  mind  reasking  your  question? 

18  Q      Okay.    Were  copies  of  the  nine  additional 

19  criminal  referrals  prepared  by  the  Kansas  City 

20  criminal  investigations  unit  provided  to  other  RTC 

21  senior  management  in  Washington  and  Kansas  City? 

22  A      Yes,  sir. 
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1  Q      To  whom  were  copies  of  these  referrals 

2  provided? 

3  A      To  the  best  of  my  knowledge,  those  copies 

4  went  to  Mr.  Dudine,  Mr.  Thompson,  and  I  believe 

5  Mr.  Dennis  Cavanaugh,  as  well  as  Ms.  Yanda. 

6  Q      Now,  in  your  house  testimony,  you  state 

7  also  on  September  30,  1993,  Ms.  Yanda  assured  acting 

8  RTC  general  counsel  Leon  Curtis  that  proposed 

9  referrals  would  not  be  submitted  to  the  U.S. 

10  Attorney's  Office  and  the  FBI  until  her  staff  in 

1 1  PLS  reviewed  them. 

12  What  was  the  basis  for  your  --  for  this 

13  statement  that  you  made  in  your  house  testimony? 

14  A      I  reviewed  a  memorandum  --  an  E-mail  that 

15  Ms.  Yanda  had  sent  to  Mr.  Leon  Curtis  that  stated 

16  that  the  proposed  referrals  would  not  go  out  until 

17  her  staff  had  had  a  chance  to  review  them. 

18  Q      Now,  further  on  in  your  house  testimony, 

19  you  indicate  that  you  met  with  the  Regional  Inspector 

20  General  Dan  Sherry;  is  that  correct? 

21  A      That  is  correct. 

22 Q      Could  you  please  just  provide  for  the 
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1  record  the  circumstances  in  which  you  met  Mr.  Sherry? 

2  A      On  the  basis  of  Ms.  Yanda's  unprecedented 

3  demand  to  conduct  legal  analysis  of  referrals  before 

4  they  went  out,  I  had  serious  concerns  and  I  took  them 

5  to  Mr.  Sherry  as  the  regional  inspector  general  to 

6  talk  to  him  about  why  I  was  concerned. 

7  Q      Just  so  the  record  it  clear,  was  it  your 

8  concern  that  she  conducted  a  review  before  the 

9  referrals  were  submitted  to  the  U.S.  Attorney's 

10  Office  rather  than  doing  the  review  after  they  were 

1 1  at  the  U.S.  Attorney's  Office? 

12  A      It  was  my  concern  that  the  review  of  the 

13  referrals  as  being  conducted  only  was  as  a  delay 

14  tactic. 

15  Q      Do  you  have  any  understanding  as  to  why 

16  Ms.  Yanda  conducted  this  review? 

17  A      No,  I  don't. 

18  Q      Okay.    What  do  you  recall  about  your 

19  discussions  with  Mr.  Sherry? 

20  A      We  met  for  approximately  two  hours  during 

21  which  I  outlined  several  reasons  for  my  concerns  with 

22  regard  to  the  actions  that  had  been  taken  with 
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1  PLS  between  July  when  Ms.  Yanda  was  apprised  of  the 

2  pending  referrals  and  up  to  that  point  when  the 

3  referrals  were  actually  ready  to  be  submitted. 

4  Ms.  Yanda  was  aware  of  the  potential 

5  submission  date,  knew  that  was  the  date  that  we 

6  wanted  to  send  them  out,  and  then  made  her 

7  unprecedented  request  for  the  delay. 

8  Q      Now,  in  your  house  testimony,  you  discuss 

9  the  fact  that  Jean  Hanson,  who  was  the  general 

10  counsel  of  the  treasury  department,  received  certain 

1 1  information  contained  in  your  referrals  from 

12  Mr.  Curtis;  is  that  correct? 

13  A      Yes,  sir. 

14  Q      What's  the  basis  for  that  testimony? 

15  A      It  was  my  understanding  that  Ms.  Hanson  had 

16  been  provided  with  a  copy  of  the  completed  legal 

17  analysis  prior  to  the  time  that  even  investigations 

18  had  received  a  copy  of  that  legal  analysis. 

19  Q      Who  had  prepared  this  legal  analysis? 

20  A      Ms.  Carmichael  and  Mr.  Phil  Adams. 

21  Q      And  this  was  a  legal  analysis  of  your 

22  referrals  or  the  units  nine  additional  referrals? 
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1  A      That's  correct. 

2  Q      Now,  is  your  understanding  based  on  press 

3  accounts  or  is  it  based  upon  communications  that  you 

4  had  with  RTC  employees? 

5  A      That  understanding  is  based  on  both. 

6  Q      Okay.   Excluding  press  accounts,  could  you 

7  just  state  for  the  record  the  basis  for  your 

8  understanding  as  to  Mrs.  Hanson's  request  for 

9  information  with  regard  to  the  nine  additional 

10  referrals? 

1 1  A      Mr.  Iorio  indicated  to  me  that  he  had 

12  learned  but  he  did  not  specify  how  that  Mr.  Curtis 

13  had  discussed  the  legal  analysis  with  Ms.  Hanson  and 

14  that  she  had  at  one  point  reviewed  it. 

15  Q      Now,  in  your  house  testimony,  you  say  the 

16  request  for  a  legal  review  of  the  criminal  referrals 

17  manipulated  standard  procedures  and  provided  the 

18  treasury  department  the  opportunity  to  review  and 

19  selectively  disseminate  sensitive  criminal  referral 

20  information. 

21  Could  you  provide  for  the  Senate  record 

22  some  additional  information,  if  any,  you  might  have 
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1  as  to  why  this  request  for  a  legal  review  manipulated 

2  standard  procedures  and  provided  the  treasury 

3  department  the  opportunity  to  review  and  selectively 

4  disseminate  sensitive  criminal  referral  information? 

5  A      Based  on  that  June  17th,  1993,  PLS  was 

6  going  to  conduct  a  legal  analysis  of  all  of  the 

7  referrals  that  were  submitted,  they  could  have  done 

8  so  with  the  first  referral  that  went  out  after  that 

9  date  rather  than  starting  with  Madison  which  is  where 

10  they  chose  to  start  the  legal  analysis  having  been 

1 1  conducted,  it  went  through  several  additional  people 

12  in  the  legal  division,  found  its  way  to  Ms.  Hanson, 

13  and  in  doing  so,  gave  them  the  opportunity  to  share 

14  information  from  those  referrals  with  people  even 

15  outside  the  treasury  department  and,  therein,  I  used 

16  the  term  selectively  disseminate  to  provide  I  believe 

17  the  term  was  a  heads-up. 

18  Q      Do  you  believe  that  the  selected 

19  dissemination  of  this  criminal  —  strike  that. 

20  What,  affect,  if  any,  did  this  selective 

21  dissemination  of  sensitive  criminal  referral 

22  information  have  on  the  ongoing  investigation  into 
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1  Madison? 

2  A      I  believe  the  selective  dissemination 

3  ultimately  had  a  significant  impact  on  the  ongoing 

4  investigation. 

5  Q      Why  do  you  believe  that  selected 

6  dissemination  had  a  significant  impact  on  the  ongoing 

7  investigation? 

8  A      Ms.  Hanson  provided  that  information  to 

9  White  House  staff,  and  it  is  my  belief  that  as  a 

10  result  of  White  House  staff  having  come  into 

1 1  possession  of  that  information,  additional  actions 

12  may  have  been  taken  with  regard  to  possible  further 

13  impediments  into  the  ongoing  investigation  resulting 

14  from  the  referrals. 

15  Q      Do  you  have  any  information  that  your  -  in 

16  possession  that  indicates  that  the  selective 

17  dissemination  of  this  information  impeded  any 

18  investigation  to  Madison? 

19  A      Would  you  restate  your  question,  please? 

20  Q      Yes.   Let  me  restate  that. 

21  MR.  BEN-VENISTE:   Could  you  speak  up  a 

22  little  more,  too? 
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1  BY  MR.  GIUFFRA: 

2  Q      Do  you  have  any  understanding  as  to  whether 

3  the  selective  dissemination  of  this  RTC  criminal 

4  referral  information  outside  the  RTC  impeded  any 

5  criminal  investigation  into  Madison? 

6  A      I  don't  have  a  factual  knowledge  of  that. 

7  Q      This  is  your  belief  based  on  the  fact  that 

8  the  dissemination  of  sensitive  law  enforcement 

9  information,  in  general,  would  impede  an 

10  investigation? 

1 1  A      That  is  correct. 

12  Q      Okay.   Now,  did  there  come  a  time  when  the 

13  PLS  section  completed  its  legal  review  of  the  nine 

14  additional  criminal  referrals? 

15  A      Yes. 

16  Q      And  was  that  on  October  8,  1993? 

17  A      That's  the  date  we  received  it. 

18  Q      You  indicated  in  your  house  testimony  that 

19  the  completed  review  appeared  by  means  of  the  RTC's 

20  E-mail,  and  you  further  testified  that  the  list  was 

21  noteworthy  because  it  included  additional  people  to 

22  whom  the  Kansas  City  RTC  criminal  investigation  unit 
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1  had  not  provided  copies  of  the  referrals,  and  then 

2  you  list  off  a  couple  of  names. 

3  In  other  ~  in  the  case  of  other  criminal 

4  referrals  generated  by  the  Kansas  City  RTC  criminal 

5  investigations  unit,  had  copies  of  those  referrals  as 

6  far  as  you  know  been  provided  to  the  general  counsel 

7  of  the  RTC? 

8  A      I  had  no  knowledge  of  that. 

9  Q      Why  would  that  be  unusual? 

10  A      The  referrals  had  not  been  provided  to 

1 1  those  individuals  to  my  knowledge,  so  I  had  no  reason 

12  to  understand  why  the  legal  analysis  of  the  documents 

13  would  be  provided  to  those  individuals. 

14  Q      Now,  after  you  had  a  chance  to  review  the 

15  legal  review,  did  members  of  the  Madison 

16  investigation  team  have  any  discussions  amongst 

17  themselves  about  the  legal  review? 

18  A      Yes. 

19  Q      And  what  were  the  substance  of  those 

20  discussions? 

21  A      Mr.  Ausen  convened  a  meeting  after  we 

22  received  the  document  of  the  Madison  investigative 
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1  team,  the  consensus  of  opinion  was  that  the  questions 

2  raised  within  the  context  of  the  review  were 

3  questions  that  were  appropriately  answered  by  the 

4  U.S.  Attorney. 

5  Q      And  why  were  these  questions  that  were 

6  appropriately  answered  by  the  U.S.  Attorney? 

7  A      Some  of  the  questions  would  have  required 

8  information  and  documentation  that  went  substantially 

9  beyond  the  C  investigations  power  to  obtain. 

10  Q      Were  these  issues  involving  the  fact  that 

1 1  the  U.S.  Attorney's  Office  and  the  FBI  had  subpoena 

12  power  that  the  RTC  did  not  have? 

13  A      Yes,  sir. 

14  Q      So  in  the  normal  case,  the  issues  that  were 

15  raised  during  the  course  of  this  review  would  be 

16  issues  that  would  be  examined  by  the  U.S.  Attorney's 

17  Office  after  it  received  a  copy  of  the  referral? 

18  A      Correct. 

19  Q      Let's  just  take  a  look  at  the  concerns 

20  identified  in  connection  with  criminal  referral  196. 

21  Now,  in  your  house  testimony  you  say,  this 

22  legal  review  suggested  that  a  political  fundraiser 
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1  could  explain  the  allegation  that  $6,000  of  a  $50,000 

2  loan  made  to  Charles  Peacock,  III,  on  April  5th,  1985 

3  had  been  diverted  to  the  Bill  Clinton's  political 

4  committee  fund  as  part  of  the  $12,000  campaign 

5  contribution  engineered  by  Jim  McDougal. 

6  And  you  go  on  to  say,  but  it  was  until 

7  three  weeks  after  the  referrals  were  submitted  that 

8  the  press  reported  on  an  April  5,  1985  fundraiser 

9  from  Mr.  Glen  hosted  at  Madison  by  Jim  McDougal. 

10  Then  you  go  on  to  say,  this  committee  might 

1 1  consider  investigating  whether  the  suggestion  by  PLS 

12  was  simply  coincidental  or  if  the  legal  review  was 

13  assisted  by  other  sources  with  specific  knowledge  of 

14  both  the  referral  allegations  and  the  April  1985 

1 5  fundraiser. 

16  Why  did  you  believe  that  the  legal  review 

17  had  been  assisted  by  other  sources  with  specific 

18  knowledge  of  both  the  referral  allegations  and  the 

19  April  1985  fundraiser? 

20  A      I  thought  it  was  particularly  precedent 

21  that  the  authors  of  this  legal  review  would  come  up 

22  with  a  possibility  of  a  fundraiser  when  we  had 
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1  absolutely  no  knowledge  of  a  fundraiser  whatsoever, 

2  and  I  believe  that  there  was  a  possibility  that 

3  information  had  been  exchanged  between  the  legal 

4  staff  at  treasury  and  legal  staff  at  the  RTC,  and 

5  this  may  have  been  part  of  the  information  that  could 

6  have  conceivably  flowed  back  through  that  exchange. 

7  Q      Did  anyone  at  the  RTC  advise  you  that  such 

8  an  information  exchange  had  occurred? 

9  A      No. 

10  Q      Now,  am  I  correct  that  after  the  legal 

1 1  review  was  completed,  you  did  some  referrals  — 

12  additional  referrals  to  the  U.S.  Attorney's  Office? 

13  A      Yes,  we  did. 

14  Q      Did  you  change  the  referrals  in  response  to 

15  the  legal  review? 

16  A      No,  sir. 

17  Q      Did  anyone  ask  you  to  change  the  referrals 

18  in  response  to  this  legal  review? 

19  A      No,  sir. 

20  Q      Do  you  know  whether  anyone  at  the  RTC 

21  indicated  that  the  referrals  should  not  be  submitted 

22  absent  changes  to  take  into  account  the  results  of 
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1  the  legal  review? 

2  A      Could  you  rephrase  that,  please? 

3  Q      The  legal  review  was  completed  on  October 

4  7,  and  you  received  a  copy  of  it  then.   You  submitted 

5  the  referrals  —  no. 

6  A      It  was  completed  on  October  7th,  we  didn't 

7  receive  it  until  October  8th. 

8  Q      Okay.   You  received  a  copy  of  it  on  October 

9  8th,  and  then  you  went  forward  and  submitted  the 

10  referrals  on  October  8th;  correct? 

1 1  A      Correct. 

12  Q      So  what,  if  any,  significance  did  the  legal 

13  review  have  on  the  submission  of  these  particular 

14  criminal  referrals  other  than  to  delay  the  time  of 

15  their  submission? 

16  A      None,  the  referrals  went  in  as  they  were 

17  written. 

18  Q      Who  made  a  decision  to  submit  the  referrals 

19  as  written? 

20  A      Mr.  Ausen  and  Mr.  Iorio  and  the  Madison 

21  investigative  team. 

22  Q      Were  you  at  all  concerned  —  strike  that. 
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1  Were  members  of  the  Madison  criminal 

2  investigative  team  concerned  that  senior  RTC 

3  officials  would  have  —  would  have  objected  to  the 

4  submission  of  these  referrals  absent  changes  to  take 

5  into  account  the  results  of  this  review? 

6  A      No. 

7  Q      Did  you  believe  you  had  any  obligation  to 

8  amend  the  referrals  following  this  review? 

9  A      No. 

10  Q      And  why  was  that? 

1 1  A      The  June  1 7th  document  may  have  granted 

12  them  the  right  to  review  the  referrals,  but  it  was 

1 3  not  an  authorization  or  veto  power. 

14  Q      Now,  did  there  come  a  time  when  the  PLS 

15  assumed  control  of  all  Madison's  subpoena  compliance 

16  matters? 

17  A      Yes. 

18  Q      And  when  was  that? 

19  A      To  the  best  of  my  recollection,  it  was  in 

20  September  of  1993. 

2 1  Q      And  do  you  have  any  understanding  as  to  why 

22  the  PLS  assumed  control  of  all  Madison  subpoena 
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1  compliance  matters? 

2  A      No,  sir,  I  was  not  given  a  reason. 

3  Q      Prior  to  that  time,  who  had  responsibility 

4  for  control  of  Madison  subpoena  compliance  matters? 

5  A      Mr.  Ausen. 

6  Q      Now,  you  indicated  in  your  house  testimony 

7  that  the  PLS  created  a  roadblock  by  implementing 

8  so-called  rolling  production  format. 

9  How  did  this  —  how  did  the  creation  of 

10  this  rolling  production  format  create  a  roadblock? 

1 1  A      The  normal  procedures  under  a  subpoena  we 

12  received  from  the  U.S.  Attorney  would  have  provided 

13  copies  of  the  documents  to  the  U.S.  Attorney's  Office 

14  at  their  office,  the  procedure  as  established  by 

15  Ms.  Carmichael  under  this  rolling  production  format 

16  called  for  the  FBI  personnel  or  U.S.  Attorney  staff 

17  to  travel  to  Kansas  City  to  review  the  documents  at 

18  that  point  in  time. 

19  Q      Okay.   Now,  am  I  correct  that  on  November 

20  9,  1993,  you  were  removed  from  the  Madison 

2 1  investigation? 

22  A      Yes,  sir. 
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1  Q      Do  you  know  who  directed  your  removal  from 

2  that  investigation? 

3  A      To  the  best  of  my  understanding,  it  was 

4  Ms.  Yanda. 

5  Q      And  do  you  have  any  understanding  as  to  why 

6  Ms.  Yanda  directed  that  you  be  removed  from  the 

7  Madison  investigation? 

8  A      No,  sir,  I  do  not. 

9  Q      Was  it  the  normal  practice  to  reassign 

10  criminal  investigators  following  the  submission  of 

1 1  criminal  referrals? 

12  A      No,  sir. 

13  Q      And  why  was  it  not  the  normal  practice  to 

14  do  so? 

15  A      The  investigator  that  conducted  the 

16  investigation  logically  would  be  the  person  to 

17  continue  working  with  the  U.S.  Attorney's  Office, 

18  because  of  the  knowledge  of  the  investigation,  and  to 

19  provide  them  as  much  additional  information  as  they 

20  needed  and  work  with  them  until  it  was  concluded. 

21  Q      Now,  who  is  Mike  Karen? 

22 A      Mr.  Karen  was  a  senior  criminal 

146 

1  investigator  in  the  criminal  investigative  unit. 

2  Q      In  Kansas  City? 

3  A      In  Kansas  City. 

4  Q      Was  Mr.  Karen  a  member  of  the  original 

5  Madison  criminal  investigations  team? 

6  A      Yes. 

7  Q      After  you  were  removed  from  the  team,  were 

8  you  given  other  assignments  at  the  RTC? 

9  A      Yes. 

10  Q      And  what  were  those  assignments? 

11  A      I  had  numerous  other  thrifts  that  I  was 

12  charged  with  the  responsibility  to  investigate. 

1 3  Q      Did  you  ever  ask  anyone  why  you  were  being 

14  removed  from  the  Madison  investigation? 

15  A      Yes. 

16  Q      Who  did  you  ask? 

17  A      Mr.  Ausen  and  Mr.  Iorio. 

18  Q      And  what  did  they  tell  you  was  the  reason 

19  why  you  were  being  removed  from  the  Madison 

20  investigation? 

21  A      They  informed  me  that  I  was  being  removed 

22  to  salvage  what  was  stated  by  Ms.  Yanda  to  salvage 
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1  the  relationship  between  PLS  investigations;  the 

2  comment  was  also  made  I  was  taken  off  to  avoid  me 

3  taking  a  bullet  I  didn't  deserve. 

4  And  Mr.  Iorio  had  advised  me  that  Ms.  Yanda 

5  had  complained  of  personality  conflict  between  myself 

6  and  the  PLS  criminal  coordinator. 

7  Q      Who  was  the  PLS  criminal  coordinator? 

8  A      Karen  Carmichael. 

9  Q      Now,  who  was  going  to  be  firing  the  bullet 

10  that  they  didn't  want  you  to  take,  what  was  your 

1 1  understanding? 

12  A      There  was  no  further  discussion  on  it, 

13  that's  just  the  way  Mr.  Iorio  puts  things. 

14  Q      Now,  am  I  correct  that  several  weeks  after 

1 5  you  were  removed  from  the  Madison  investigation,  you 

16  received  a  special  achievement  award  for  your  role  in 

17  the  Madison  investigation? 

18  A      Yes. 

19  Q      Who  awarded  you  that  award  ~  strike  that. 

20  What  was  the  process  by  which  you 

21  obtained  —  you  received  this  award? 

22 A      My  understanding  of  the  process  is  that  a 
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1  recommendation  is  made  by  the  employee's  immediate 

2  supervisor,  sent  to  the  next  level  of  management  and 

3  the  management  level  above  that,  if  there  is  a 

4  concurrence,  then  the  award  is  granted. 

5  Q      Do  you  have  —  who  would  have  been  the 

6  person  above  Mr.  Iorio  that  would  have  been  involved 

7  in  the  determination  as  to  whether  you  should  receive 

8  a  special  achievement  award  for  the  Madison 

9  investigation? 

10  A      At  that  particular  point  in  time,  I  believe 

1 1  it  was  Dennis  Cavanaugh. 

12  Q      Okay.   Did  this  award  result  in  you 

13  receiving  additional  compensation  from  the  RTC? 

14  A      Mr.  Giuffra,  if  you'll  bear  with  me,  I'm 

15  going  to  back  up  on  that  for  just  a  minute,  it  was 

16  either  Mr.  Cavanaugh  or  Mr.  Thompson,  I  don't  recall 

17  specifically  which  one.    I  just  want  to  clarify  that. 

1 8  Q      Okay.   Now,  as  of  the  date  you  were  removed 

19  from  the  Madison  investigation  which  was  November  9, 

20  1993,  had  you  ever  spoken  to  any  member  of  the  press 

2 1  about  that  investigation? 

22  A      Yes. 
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1  Q      Okay.    Who  had  you  spoken  to? 

2  A      I  had  received  calls  from  Richard  Kyle  with 

3  the  Associated  Press,  and  I  had  received  a  call  from 

4  and  an  unsolicited  visit  Susan  Schmidt  with  the 

5  Washington  Post. 

6  Q      When  you  were  contacted  by  Mr.  Kyle? 

7  A      I  know,  this  is  documented  to  my  admin 

8  file,  but  I  believe  the  date  was  September  29th, 

9  1993. 

10  Q      You  did  not  contact  Mr.  Kyle? 

1 1  A      No,  sir. 

12  Q      Do  you  know  how  Mr.  —  how  you  came  to  the 

13  attention  of  Mr.  Kyle? 

14  A      No,  sir,  I  don't. 

15  Q      And  when  Mr.  Kyle  contacted  you,  what  did 

16  you  say  to  him? 

17  A      That  I  had  no  comment. 

18  Q      And  what  did  he -- what  had  he  asked  you? 

19  A      If  the  document's  available,  I'd  like  to 

20  refresh  my  memory. 

21  Q      I  apologize. 

22 While  we  try  to  find  that  document,  why 
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1  don't  we  turn  to  the  next  call.   When  ~  were  you 

2  contacted  by  Ms.  Schmidt? 

3  A      As  best  I  recall,  it  was  the  very  next  day, 

4  September  30th. 

5  Q      Let  me  show  you  a  document  which  bears 

6  Bates  number  KC 16. 

7  A      I'm  familiar  with  the  document. 

8  Q      Okay.   What  do  you  recall  about  your 

9  conversation  with  Ms.  Schmidt? 

10  A      It  was  very  brief. 

1 1  Q      And  what  did  Ms.  Schmidt  ask  you? 

12  A      She  made  the  comment  that  she  had  been 

13  informed  by  people  within  the  legal  and  investigative 

14  communities  that  there  was  a  story  that  was  being 

15  deep-sixed,  was  the  term  that  she  used,  and  that  she 

16  had  been  given  my  name  as  someone  she  should  talk  to 

17  about  that. 

18  Q      Did  you  provide  any  information  to 

19  Ms.  Schmidt? 

20  A      No,  sir,  I  did  not. 

21  Q      And  what  did  you  tell  Ms.  Schmidt? 

22  A      That  I  had  no  comment,  and  if  she  wished 


5165 

151 

1  further  comment,  she  could  contact  Ms.  Jane 

2  Jankowsky,  the  RTC  public  liaison  officer. 

3  Q      We've  identified  the  other  document  which 

4  bears  Bates  number  K.C54. 

5  A      Actually,  Mr.  Giuffra,  this  is  not  the 

6  first  call  that  I  received  from  Mr.  Kyle,  this 

7  document  is  dated  November  2nd,  and  the  first  call  I 

8  received  from  him  was  September  29th. 

9  Q      I  apologize.   Why  don't  we  turn  to  this 

10  call,  and  we'll  find  the  other  one. 

1 1  A      Okay. 

12  Q      Did  there  come  a  time  when  Mr.  Kyle 

13  contacted  you  again  following  communication  on 

14  September  29,  1993? 

15  A      Yes,  sir. 

16  Q      And  when  was  that? 

17  A      November  2nd,  1993. 

18  Q      And  if  you  could  just  briefly  describe  the 

19  substance  of  your  conversation  with  Mr.  Kyle? 

20  A      Mr.  Kyle  contacted  me  and  stated  that  he 

21  had  learned  that  Mrs.  Clinton  had  been  receiving  a 

22  $2,000  monthly  retainer,  asked  me  if  I  had  any 
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1  knowledge  of  that  fact,  I  told  him  I  had  no  contact 

2  and  directed  him  again  to  Ms.  Jankowsky. 

3  Q      Why  did  you  send  E-mails  to  your 

4  supervisors  after  receiving  these  —  after  speaking 

5  with  these  reporters  —  after  being  contacted  — 

6  strike. 

7  Why  did  you  send  these  E-mails  to  the 

8  supervisors  after  being  contacted  by  Mr.  Kyle  and 

9  Ms.  Schmidt? 

10  A      To  make  sure  that  they  knew  that  the  press 

1 1  was  beginning  to  inquire  after  these  referrals,  and  I 

12  was  a  little  bit  unnerved  by  having  even  received 

13  calls  from  the  press  about  confidential  referrals. 

14  Q      Why  were  you  unnerved  about  receiving  calls 

1 5  from  the  press  about  these  confidential  referrals? 

16  A      Because  I  thought  they  were  confidential 

17  documents. 

18  Q      Did  the  RTC  have  procedures  in  place  for 

1 9  responding  to  contacts  from  the  press? 

20  A      Yes,  sir,  I  believe  so. 

2 1  Q      And  did  you  endeavor  to  the  best  of  your 

22  ability  to  comply  with  those  procedures  for 
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1  responding  to  press  inquiries? 

2  A      Yes,  I  did. 

3  Q      Now,  after  you  were  removed  from  the 

4  Madison  investigation,  did  you  continue  to  provide 

5  assistance  to  Mr.  Karen? 

6  A      Yes. 

7  Q      And  what  assistance  did  you  provide  to 

8  Mr.  Karen? 

9  A      Ongoing  assistance  on  a  fairly  regular 

10  basis.   Mr.  Karen  was  not  completely  up  to  speed  on 

1 1  the  initial  Madison  investigation  that  had  been  done 

12  prior  to  0004,  there  were  numerous  questions  he  had, 

13  and  I  did  my  best  to  respond  to  them. 

14  Q      Now,  did  there  come  a  time  in  early  1994 

15  when  RTC  management  hired  the  law  firm  of  Pillsbury, 

16  Madison  and  Suto  to  conduct  a  civil  review  of 

17  Madison? 

18  A      Yes,  sir. 

19  Q      And  did  you  provide  support  to  Pillsbury, 

20  Madison? 

21  A      Yes,  I  did. 

22 Q      And  what  sort  of  support  did  you  provide  to 
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1  Pillsbury,  Madison  in  connection  with  its  civil 

2  review  of  Madison? 

3  A      I  provided  them  with  all  the  information 

4  they  requested  from  me  on  criminal  referrals,  the 

5  criminal  investigation  and  the  requested  affidavit 

6  with  regard  to  my  investigative  activities  in  the 

7  warehouse  in  Little  Rock,  Arkansas.   I  also  had 

8  additional  meetings  with  Pillsbury,  Madison  staff. 

9  Q      Now,  did  you  subsequently  receive  a  second 

10  special  achievement  award  for  your  contribution  to 

1 1  the  Madison  civil  review? 

12  A      Yes. 

13  Q      Just  briefly  for  the  record,  could  you 

14  state  the  circumstances  under  which  you  received  this 

15  second  special  achievement  award? 

16  A      I  understood  I  was  receiving  a  special 

17  achievement  award  for  my  participation  in  the  civil 

18  review. 

19  Q      And  who  —  what  was  the  basis  for  your 

20  understanding  that  you  were  receiving  this  award  for 

21  your  ~  for  your  contribution  to  the  civil? 

22  A      I  was  so  advised  by  Mr.  Iorio. 
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1  Q      Now,  did  there  come  a  time  in  early 

2  February  1994  when  Washington  investigative  staff 

3  assigned  to  the  Madison  civil  review  came  to  Kansas 

4  City  to  begin  a  preliminary  on-site  review  of  the 

5  Madison  records? 

6  A      Yes,  sir. 

7  Q      And  -- 

8  MR.  GIUFFRA:    Let's  go  off  the  record  for  a 

9  second. 

10  (Discussion  off  the  record.) 

1 1  MR.  GIUFFRA:    That's  Neal  Kravitz  who  is  I 

12  think  the  principal  democratic  deputy  special 

13  counsel. 

14  THE  WITNESS:   Thank  you. 

15  BY  MR.  GIUFFRA: 

16  Q      I'll  give  --  you  have  a  big  audience  for 

17  your  deposition. 

18  Now,  did  there  come  a  time  in  which  you  had 

19  a  conversation  with  Ms.  April  Breslaw  in  February 

20  1994  about  Madison? 

21  A      Yes. 

22 Q      Now,  prior  to  February  1994,  what  was  your 
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1  relationship  with  Ms.  Breslaw? 

2  A      Nonexistent. 

3  Q      So  the  first  time  you  met  Ms.  Breslaw  was 

4  in  February  1994? 

5  A      That's  correct. 

6  Q      Who  was  Ms.  Breslaw? 

7  A      Ms.  Breslaw  I  believe  is  a  senior  staff 

8  attorney  on  the  FDIC  on  loan  to  the  RTC  PLS  section. 

9  Q      And  do  you  have  any  understanding  as  to  why 

10  Ms.  Breslaw  had  come  to  the  Kansas  City  RTC  office  to 

1 1  investigate  Madison? 

12  A      I  just  understood  she  was  there  to 

13  participate  in  the  civil  review. 

14  Q      Now,  did  there  come  a  time  ~  strike  that. 

15  Could  you  just  briefly  describe  for  the 

16  record  what  you  recall  about  the  conversation  that 

17  you  had  with  Ms.  Breslaw  -- 

18  A      Yes. 

19  Q      --  in  February  1994? 

20  A      Ms.  Breslaw  arrived  in  my  office  late 

21  afternoon,  approximately  3:55,  she  was  in  my  office, 

22  we  conversed  until  approximately  4:35,  when  she 
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1  departed. 

2  Q      Now,  was  some  portion  of  your  ~  some  or 

3  all  of  your  conversation  with  Ms.  Breslaw 

4  tape-recorded? 

5  A      All  of  the  conversation  was  taped. 

6  Q      Could  you  tell  us  the  circumstances  under 

7  which  some  portion  or  the  entire  conversation  was 

8  tape-recorded? 

9  A      Yes,  sir.   I  had  a  hand-held  tape  recorder 

10  lying  on  my  desk,  and  it  captured  the  conversation. 

11  MR.  BEN-VENISTE:    I'm  sorry,  I  couldn't 

12  hear  that,  Ms.  Lewis. 

13  THE  WITNESS:    I  had  a  hand-held  tape 

14  recorder  laying  on  my  desk,  and  it  captured  the 

15  conversation. 

16  BY  MR.  GIUFFRA: 

17  Q      Was  this  taping  intentional? 

18  A      No,  sir. 

19  Q      Did  there  come  a  time  during  the  course  of 

20  the  conversation  in  which  you  realized  that  the  tape 

21  recording  instrument  was  turned  on? 

22  A      Yes. 
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1  Q      And  did  you  allow  the  tape  recording  to 

2  continue? 

3  A      Yes. 

4  Q      And  why  did  you  allow  the  tape  recording  to 

5  continue? 

6  A      I  did  not  like  the  tone  of  the  conversation 

7  or  the  inferences  being  made  by  Ms.  Breslaw. 

8  Q      And  why  did  you  not  like  the  tone  of  the 

9  conversation  or  the  inferences  being  made  by 

10  Ms.  Breslaw? 

1 1  A      Her  opening  comment  as  I  recall  was  whether 

12  or  not  under  normal  circumstances  we  would  be  so 

13  preoccupied  with  Whitewater,  and  from  her  statement 

14  that  implied  to  me  rather  clearly  these  were  not 

15  normal  circumstances,  I  chose  to  let  the  recorder 

16  run. 

17  Q      As  you  sit  here  today,  do  you  know  why  the 

18  recorder  was  running  at  the  start  of  your 

19  communication  with  Ms.  Breslaw? 

20  A      Yes. 

21  Q      I'm  sure  you've  been  asked  this  question  a 

22  lot,  we  might  as  well  get  it  for  the  Senate  record. 
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1  A      Yes. 

2  Q      Why  was  the  —  why  was  the  tape  recorder 

3  running? 

4  A      It  was  old,  it  was  eight  years  old  at  that 

5  point,  it  didn't  always  function  as  it  was  expected 

6  to. 

7  Q      Are  you  someone  who  dictates  memos? 

8  A      No,  I  don't  dictate  memos,.    I  dictate 

9  things  to  do,  daily  reminders,  points  that  I  need  to 

10  make  and  various  investigations  as  I'm  going  through 

1 1  my  day. 

12  Q      And  had  you  been  using  the  tape  recorder 

13  prior  to  the  conversation  with  Ms.  Breslaw? 

14  A      It  was  a  very  frequent  habit,  yes. 

15  Q      Now,  did  there  come  a  time  when  you 

16  contacted  chairman  ~  now  Chairman  Leach  of  the  House 

17  Banking  Committee  with  regard  to  Madison? 

18  A      Yes. 

19  Q      Could  you  just  describe  for  the  record  the 

20  circumstances  under  which  you  contacted  Chairman 

21  Leach? 

22 A      Yes.   I  saw  what  I  believed  to  be  evidence 
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1  of  efforts  to  impede  the  ~  the  potential  resulting 

2  investigation  from  the  RTC  referrals,  I  was  concerned 

3  by  some  of  the  actions  going  on  around  me  within  the 

4  RTC  and  with  other  governmental  agencies,  and  I  chose 

5  to  contact  Mr.  Leach  in  his  capacity  as  a  member  of 

6  the  committee  with  oversight  authority  for  the  RTC. 

7  Q      Did  you  contact  Mr.  Leach  in  writing  or  by 

8  telephone? 

9  A      By  telephone. 

10  Q      Okay.   And  did  there  come  a  time  when  you 

1 1  actually  met  with  Mr.  Leach? 

12  A      Yes. 

13  Q      And  could  you  just  briefly  describe  this 

14  meeting  with  Mr.  Leach? 

15  A      Yes,  it  occurred  on  February  18th,  1994  in 

16  Kansas  City,  and  we  met  for  approximately  four  hours, 

17  I  believe. 

18  Q      And  what  occurred  during  the  course  of  this 

19  conversation  with  Mr.  Leach  on  February  18,  1994? 

20  A      I  discussed  with  him  and  outlined  for  him 

2 1  the  concerns  that  I  had  with  regard  to  what  was 

22  apparently  happening  to  the  criminal  referrals. 
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1  Q      And  what  were  some  of  those  concerns  that 

2  you  outlined  to  Mr.  Leach? 

3  A      Those  are  fairly  well  outlined  in  my 

4  opening  statement  if  I  may  review  it. 

5  Q      Certainly. 

6  A      Initially,  I  was  concerned  over  the  loss, 

7  the  apparent  loss  of  the  first  referral  at  the  trust 

8  department  number  0004  and  the  fact  I  had  to  chase  it 

9  down.   I  was  concerned  by  the  actions  that  had  been 

10  taken  by  PLS  and  the  unprecedented  legal  review. 

1 1  I  was  concerned  regarding  my  removal  from 

12  the  case  and  total  lack  of  understanding  as  to  why 

13  that  had  occurred.   I  was  concerned  with  regard  to 

14  when  Mr.  McKay  was  appointed  and  came  to  Kansas  City, 

15  the  revelation  that  his  copy  of  the  referral  had 

16  contained  the  Post-It  that  we  wouldn't  be  unhappy  if 

17  this  went  away. 

1 8  There  were  — 

19  Q      Let's  just  stop  there  for  a  second. 

20  What  was  the  basis  for  your  understanding 

21  that  this  Post-It  note  existed  on  the  document  that 

22  Mr.  McKay  received? 
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1  A      I  was  informed  by  Mr.  Iorio  that  Mr.  McKay 

2  had  made  that  statement  to  him  during  their  meeting. 

3  Q      So  Mr.  Iorio  had  told  you  that  ~  that 

4  Mr.  McKay  had  told  Mr.  Iorio  that  there  was  a  Post-It 

5  note  on  the  referral  indicating  that,  quote,  we 

6  wouldn't  be  unhappy  if  this  went  away? 

7  A      That's  correct. 

8  Q      What  were  some  of  the  other  reasons  you 

9  contacted  —  what  were  some  of  the  other  concerns  you 

10  expressed  to  Mr.  Leach? 

1 1  A      Some  of  the  new  directives  that  had  been 

12  issued  by  the  professional  liability  section,  their 

13  attempts  to  take  over  the  subpoena  compliance  issue, 

14  subsequent  requests  by  Mr.  McKay  that  PLS  not  be 

15  involved  in  subpoena  compliance. 

16  Ms.  Carmichael's  efforts  to  cut  me  out  of 

17  the  communication  loop  even  prior  to  my  removal  from 

1 8  the  investigation,  the  fact  that  I  had  learned 

19  through  my  communications  with  Donna  Henneman  that 

20  Mr.  Banks  had  sent  the  first  referral  to  the 

2 1  executive  office  as  a  report  for  the  attention  of  the 

22  attorney  general,  and  Mr.  Barr  was  later  quoted  in 
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1  the  press  as  saying  he  had  not  been  made  aware  of 

2  that  referral. 

3  Q      I'm  almost  done. 

4  Did  you  contact  Mr.  Leach  —  strike  that. 

5  Were  your  immediate  supervisors  aware  that 

6  you  were  going  to  contact  Mr.  Leach? 

7  A      No,  sir. 

8  Q      So  you  did  this  at  your  own  instigation? 

9  A      That's  correct. 

10  Q      Now,  in  your  house  testimony,  you  indicate 

1 1  that  in  the  spring  of  1994,  a  variety  of  troubling 

12  events  began.   Let's  just  run  through  them  quickly. 

13  Could  you  briefly  describe  the  three 

14  unauthorized  entries  and  searches  of  your  office  that 

15  you've  identified  during  the  course  of  your  house 

16  testimony? 

1 7  A      Yes,  sir,  the  first  two  instances,  it  was 

18  very  evident  someone  had  been  in  my  office,  papers  on 

19  the  top  of  my  desk  had  been  rearranged,  my  file 

20  cabinet  drawers  were  open,  credenza,  drawers  were 

21  open. 

22 The  desk  drawers  were  open.   Things  clearly 
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1  had  been  rearranged.  And  it  was  evident  someone  had 

2  been  in  there  without  my  permission. 

3  Q      Did  you  report  the  ~  these  unauthorized 

4  entries  to  anyone  at  the  RTC? 

5  A      Yes,  I  did. 

6  Q      And  who  did  you  report  them  to? 

7  A      Mr.  Ausen  and  Mr.  Iorio. 

8  Q      You  further  testified  at  the  house  that 

9  Washington  PLS  senior  staff  were  displeased  when 

10  Mr.  Iorio  renewed  your  employment  contract. 

1 1  What  was  the  basis  for  that  statement? 

12  A      I  was  told  by  Mr.  Iorio  that  he  had  been 

13  directly  informed  by  Mr.  Dudine  that  PLS  was  not 

14  happy  that  he  had  renewed  my  contract. 

15  Q      Now,  did  there  come  a  time  in  August  1994 

16  when  you  were  placed  on  administrative  leave? 

17  A      Yes. 

18  Q      Could  you  just  briefly  describe  the 

19  circumstances  under  which  you  were  placed  on 

20  administrative  leave? 

21  A      I  learned  through  a  phone  call  from 

22  Mr.  Noise  who  contacted  me  while  I  was  in  the 
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1  hospital  informing  me  Mr.  Iorio  and  Mr.  Ausen  had 

2  been  placed  on  administrative  leave,  later  the  same 

3  afternoon,  he  called  me  back  and  he  told  me  he  had 

4  learned  I  was  included  in  that  administrative  leave. 

5  The  following  Friday  ~  that  was  on  a 

6  Monday  and  the  following  Friday,  I  returned  to  the 

7  RTC  and  was  formally  notified  that  I  was,  in  fact,  on 

8  administrative  leave. 

9  Q      Were  you  —  you  were  in  the  hospital  at 

10  which  you  were  placed  on  administrative  leave? 

1 1  A      That's  correct. 

12  Q      Why  were  you  in  the  hospital? 

13  A      Digestive  problems. 

14  Q      Have  you  been  advised  that  those  digestive 

1 5  problems  were  in  any  way  connected  to  your  work  on 

16  this  Madison  investigation? 

17  A      My  doctor  indicated  that  he  thought  there 

18  was  a  strong  possibility  they  were  stress-related. 

19  Q      And  when  you  subsequently  ~  strike  that. 

20  Were  you  ever  told  why  you  were  placed  on 

21  administrative  leave? 

22 A      No,  sir,  I  was  not. 
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1  Q      Do  you  have  any  ~  strike  that. 

2  Do  you  have  any  understanding  as  to  why 

3  Mr.  Ausen  was  placed  on  administrative  leave? 

4  A      No,  sir. 

5  Q      Do  you  have  any  understanding  as  to  why 

6  Mr.  Iorio  was  placed  on  administrative  leave? 

7  A      No,  sir. 

8  Q      Now,  did  there  come  a  time  when  you  were  no 

9  longer  placed  on  administrative  leave? 

10  A      Yes. 

1 1  Q      And  do  you  know  why  you  were  removed  from 

12  administrative  leave  -- 

13  A      No. 

14  Q      --or  placed  back  in  active  service? 

15  A      No,  sir,  I  do  not. 

16  Q      During  the  period  following  ~  strike  that. 

1 7  Between  the  time  you  were  taken  off  the 

18  Madison  investigation  and  the  period  in  which  you 

19  were  placed  on  administrative  leave,  did  you  continue 

20  to  have  any  involvement  in  the  Madison  investigation? 

21  A      Yes. 

22  Q     Okay.   Other  than  involvements  you've 
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1  already  testified  to,  what  other  involvement  did  you 

2  have  in  connection  with  the  Madison  investigation? 

3  MR.  BEN-VENISTE:    What  was  that  question? 

4  Could  you  read  it  back,  please? 

5  (The  reporter  read  the  record  as  requested.) 

6  BY  MR.  GIUFFRA: 

7  Q      Did  you  assist  Mr.  Fisk's  office? 

8  MR.  BEN-VENISTE:    How  many  questions  at  a 

9  time? 

10  BY  MR.  GIUFFRA: 

11  Q      Fine. 

12  Did  you  understand  that  question  that  I 

13  just  asked? 

14  A      I  believe  so. 

15  Yes,  I  did  have  other  ongoing  involvement. 

16  Q      Okay.   Could  you  just  ~ 

17  MR.  BEN-VENISTE:    I  thought  the  question 

18  was  what  other  involvement. 

19  BY  MR.  GIUFFRA: 

20  Q      Could  you  briefly  describe  what  other 

21  involvement  you  had  with  the  Madison  investigation? 

22 A      Yes,  sir. 
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1  I  participated  in  providing  information  to 

2  and  cooperating  with  Mr.  Fisk's  office,  subsequently, 

3  Mr.  Star's  office. 

4  Q      Now,  as  of  the  time  you  were  placed  on 

5  administrative  leave,  did  you  have  any  communications 

6  with  members  of  the  press  with  regard  to  Madison? 

7  A      During  the  time  I  was  on  ~ 

8  Q      No,  no,  as  of  the  time  that  you  were  placed 

9  on  administrative  leave,  okay,  have  you  had  ~  did 

10  you  have  any  communications  with  members  of  the 

1 1  press? 

12  A      At  the  time  I  was  placed  on  administrative 

13  leave,  no. 

14  Q      Now,  you  left  the  RTC  -  strike  that. 

15  When  did  you  leave  the  RTC? 

16  A      September  29th,  1995. 

17  Q      Okay.   As  of  the  time  you  left  the  RTC,  did 

18  you  have  any  communications  with  members  of  the  press 

19  with  regard  to  the  Madison  investigation  ~ 

20  A      No. 

21  Q  other  than  communications  in  which 

22  members  of  the  press  asked  you  to  provide  information 
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1  and  you  refused? 

2  A      No. 

3  MR.  BEN-VENISTE:    Is  that  a  question?   Is 

4  that  a  new  question  or  more  a  modification? 

5  THE  WITNESS:    Do  you  want  to  rephrase  your 

6  question? 

7  BY  MR.  GIUFFRA: 

8  Q      Let  me  rephrase  the  question. 

9  You  testified  you  spoke  to  Mr.  Kyle  and 

10  Ms.  Schmidt;  correct? 

1 1  A      Correct. 

12  Q      And  you  said  no  comment  in  response  to 

13  their  questions,  were  there  any  other  members  of  the 

14  press  who  attempted  to  contact  you  to  whom  you  also 

15  said  no  comment? 

16  A      Yes. 

17  Q      Okay.   Do  you  recall  who  those  members  of 

18  the  press  were? 

19  A      Some  of  them,  yes. 

20  Q      Okay.   Could  you  just  briefly  state  who 

2 1  they  were  for  the  record? 

22 A      Mr.  Solomon,  John  Solomon  with  the 
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1  Associated  Press,  Mr.  Mike  Hedges  with  Washington 

2  Times.    If  I  had  my  documents  in  front  of  me,  I  could 

3  certainly  refresh  my  memory. 

4  Q      Well,  you  attempted  to  document  those  press 

5  requests  for  information  from  you? 

6  A      Yes,  sir. 

7  Q      And  were  there  any  instances  in  which  you 

8  affirmatively  attempted  to  provide  information  to  the 

9  press  about  the  Madison  investigation  as  of  the  time 

10  you  left  this  past  September? 

1 1  A      Are  you  asking  me  if  I  initiated  contact 

12  with  the  press? 

13  Q      Yes,  did  you  ever  initiate  any  contact  with 

14  the  press  as  of  the  time  you  left  the  RTC  in 

15  September  1995. 

16  A      No,  sir. 

17  Q      Okay.   Just  one  other  question. 

1 8  In  your  house  testimony,  you  say,  quote,  I 

19  believe  there  was  a  concerted  effort  to  obstruct, 

20  hamper  and  manipulate  the  results  of  our 

21  investigation  of  Madison  and  the  subsequent 

22  independent  counsel  of  investigation  by  individuals 
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1  at  the  RTC  treasury  departments,  the  Justice 

2  Department  and  the  U.S.  Attorney  Paula  Casey's  office 

3  in  Little  Rock. 

4  Do  you  still  believe  that  there  was  such  an 

5  effort  to  obstruct,  hamper  and  manipulate  the  results 

6  of  your  investigation? 

7  A      Yes,  1  do. 

8  Q      Is  there  anything  further  you'd  like  to  add 

9  for  the  Senate  record  with  regard  to  why  you  believe 

10  there  were  efforts  to  obstruct,  hamper  and  manipulate 

1 1  the  results  of  your  investigation? 

12  A      No,  sir,  I  think  my  testimony  on  that  point 

13  has  been  thorough. 

14  MR.  GIUFFRA:    I  have  no  further  questions 

15  at  this  time. 

16  MR.  BEN-VENISTE:    Why  don't  we  take  a  few 

17  minutes  and  we'll  reorganize. 

18  (A  brief  recess  was  taken.) 

19  EXAMINATION 

20  BY  MR.  BEN-VENISTE: 

21  Q      Ms.  Lewis,  I  want  to  make  sure  that  I 

22  understood  your  answers  to  Mr.  Giuffra's  questions  in 
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1  two  general  areas. 

2  Are  you  saying  that  you  never  provided  any 

3  information  to  any  member  of  the  press  up  until  the 

4  time  you  left  employment  at  the  RTC? 

5  A      I'm  saying  I  never  initiated  any  contact 

6  with  the  press  period. 

7  Q      Okay.   All  right.    I'm  not  talking  so  much 

8  about  whether  you  called  them  or  they  called  you,  I'm 

9  interested  in  what  was  said. 

10  Are  you  saying  that  you  never  provided  any 

1 1  information  to  the  press  prior  to  the  time  that  you 

12  left  employment  at  RTC? 

13  A      Yes,  sir. 

14  Q      And  are  you  saying  that  the  only  work  that 

15  you  did  with  respect  to  the  Madison  matter  subsequent 

16  to  the  time  that  you  were  released  of  your 

17  responsibilities  was  in  connection  with  cooperation 

18  with  the  independent  counsel  investigation? 

19  A      And  the  ongoing  civil  review  that  was  taken 

20  by  RTC  Washington. 

21  Q      You  were  assigned  to  civil  review? 

22  A      I  was  asked  to  participate  in  the  civil 
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1  review,  yes,  sir. 

2  Q      So  I  don't  know  that  Mr.  Giuffra's  question 

3  was  limited  to  the  criminal  matter,  but,  if  it  was, 

4  then  we  can  supplement  by  your  explanation  of  what 

5  you  did  following  the  time  that  you  were  released 

6  of  —  from  your  assignment  in  connection  with  the 

7  criminal  matter,  if  you  would,  what  was  that 

8  responsibility  and  who  assigned  you  to  it? 

9  A      Participation  in  the  civil  review? 

10  Q      Yes. 

1 1  A      Mr.  Iorio  asked  me  to  respond  to  numerous 

12  questions  that  had  been  received  by  PLS  staff  in 

1 3  Washington  and  instructed  me  to  cooperate  in  any  way 

14  with  the  ongoing  civil  review. 

15  Q      And  was  your  —  was  your  function  limited 

16  to  responding  to  PLS  questions? 

17  A      No,  sir. 

18  Q      So  how  much  of  your  time  following  your 

19  removal  from  the  criminal  investigation  did  you  spend 

20  on  Madison-related  matters? 

21  A      I  don't  know  the  exact  hour  figure. 

22 Q      Well,  I'm  not  asking  you  for  the  exact 
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1  number  of  hours,  but  in  terms  of  the  proportion  of 

2  your  time,  could  you  say  whether  it  was  more  than 

3  half  or  less  than  half? 

4  A      Throughout  the  duration  of  that  period  of 

5  civil  review,  I  will  characterize  it  as  a  significant 

6  amount  of  time. 

7  Q      Well,  let's  talk  about  what  the  period  was 

8  and  whether  it  was  more  than  half  your  time. 

9  So  let's  start  with,  first,  what  period  of 

10  time  was  this  from  the  time  that  you  were  removed 

1 1  from  the  responsibilities  which  I  believe  you've 

12  indicated  was  about  November  9  ~ 

13  A      Yes,  sir. 

14  Q      --  until  this  period  of  civil  review  was 

1 5  over,  what  period  would  that  be? 

16  A      That  would  have  covered  the  time  frame  from 

17  November  until  I  believe  mid  to  late  April  of  1994. 

18  Q      So  approximately  six  months? 

19  A      Yes,  sir. 

20  Q      And  would  you  say  that  you  spent  more  or 

21  less  than  half  of  your  time  on  Madison-related 

22  matters  during  that  six-month  period? 
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A      I  would  say  I  spent  at  least  half  of  my 
time. 

Q      And  if  you  were  to  put  a  sharper  point  on 
your  pencil,  what  percentage  would  you  go  beyond  half 
of  your  time? 

A      It's  difficult  for  me  to  assign  a 
percentage  to  it. 

Q      Would  it  be  almost  all  of  your  time? 

A      No,  sir. 

Q     Ninety  percent? 

A      It's  just  very  difficult  for  me  to  put  a 
percentage  on  it. 

Q      So  it's  somewhat  more  than  half  of  your 
time,  and  beyond  that,  you  can't  really  say? 

MR.  FORSHEY:  Mr.  Ben-Veniste,  I  think 
she's  answered  your  question.  She  indicated  it's  at 
least  half  her  time,  and  she  indicated  she  can't  give 
you  a  better  percentage. 

BY  MR.  BEN-VENISTE: 

Q      Is  that  right? 

A      Yes,  sir. 

Q      Okay.   Was  this  —  this  assignment  to 
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the  —  to  spend  more  than  half  of  your  time  in  the 
civil-related  matter  reflected  in  any  kind  of 
documentation,  internal  paperwork  within  the  RTC,  to 
the  best  of  your  knowledge? 

A      I'm  not  sure  I  understand  your  question. 

Q      Was  there  some  memorandum  that  this  is  what 
you  were  to  do  and  that  it  would  be  appropriate  for 
you  to  spend  more  than  half  your  time  on  it? 

A      Not  that  I  am  aware  of. 

Q      Did  you  maintain  time  records  for  the 
period  from  November  '93  through  April  '94? 

A      Yes,  I  did. 

Q      And  did  you  reflect  that  you  were  spending 
more  than  half  of  your  time  on  Madison-related 
matters  in  those  time  records? 

A      With  regard  specifically  to  the  civil 
review,  I'd  have  to  go  back  and  look. 

Q      Well,  with  regard  to  —  to  anything  related 
to  Madison  since  you  were  off  the  criminal 
investigation. 

My  question  is  whether  you  reflected  in 
your  time  records  that  you  were  working  on  Madison 
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1  during  that  six-month  period. 

2  A      To  some  extent,  yes. 

3  Q      To  the  extent  of  roughly  the  amount  of  time 

4  you  were  spending? 

5  A      No. 

6  Q      Did  you  make  a  conscious  decision  that  you 

7  would  not  reflect  in  your  time  records  the  time  you 

8  were  spending  on  Madison  accurately? 

9  A      No,  sir,  I  did  not  make  a  conscious 

1 0  decision  to  that  effect. 

1 1  Q      And  so  how  did  it  come  to  be  that  you  did 

12  not  so  reflect  the  time  spent  on  Madison  on  your  time 

1 3  records? 

14  A      That  is  a  two-part  answer.   First,  RTC  time 

15  sheets  go  in  —  in  anticipation  of  what  will  be 

16  worked  on  the  following  week,  so  generally  we  do  not 

17  have  the  opportunity  up  front  to  provide  exactly  what 

18  it  is  that  we've  worked  on  every  week,  so  you  do  your 

19  best  estimates  anticipating  what  your  future  workload 

20  will  be. 

21  Second,  I  put  in  additional  time  working  on 

22  additional  projects  as  instructed  by  Mr.  Ausen  and 
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1  Mr.  Iorio  that  the  time  was  not  noted  on  my  time 

2  sheet  as  Madison. 

3  Q      Did  they  indicate  to  you  that  you  shouldn't 

4  put  it  down  on  your  time  sheets  as  Madison,  is  that 

5  what  you're  saying,  or  are  you  saying  something 

6  different? 

7  A      I'm  saying  that  the  ~  the  consensus 

8  between  the  two  of  them  was  I  should  continue  to  work 

9  on  these  projects  and  as  I  had  been  removed  from  the 

10  Madison  investigation,  keep  a  record  of  the  time  that 

1 1  I  did  spend. 

12  Q      So  they  told  you  to  keep  an  accurate 

13  record? 

14  A      Of  my  own,  yes,  sir. 

15  Q      But  not  put  it  on  the  official  time  sheets; 

16  is  that  what  you're  saying? 

17  A      That's  correct. 

18  Q      Okay.   And  when  did  that  conversation  take 

19  place  where  Mr.  Ausen  and  Mr.  Iorio  instructed  you  to 

20  handle  your  records  in  that  way? 

21  A      I  don't  recall  the  specific  date. 

22  Q      Well,  was  it  in  November  shortly  after  you 
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were  released  of  your  responsibilities  in  the 
criminal  investigation? 

A      I  can't  recall  the  exact  date. 

Q      Well,  I'm  not  asking  for  the  exact  date, 
but  do  you  have  a  recollection  that  it  was  sometime 
within  weeks  of  when  you  were  removed  from  the 
criminal  investigation? 

A      Yes,  sir,  it  was  within  weeks. 

Q      Okay.   And  where  did  you  have  this 
conversation  with  Mr.  Ausen  and  Mr.  Iorio? 

A      I  don't  recall  the  exact  location. 

Q      Well,  did  you  maintain  some  --  was  it 
inside  your  offices  -- 

A      Yes,  sir. 

Q      —  somewhere  or  was  it  off  premises? 

A      No,  sir,  it  was  within  the  offices. 

Q      So  in  substance  they  said  we  would  like  you 
to  continue  to  work  on  the  Madison  matter,  but  we 
would  like  you  not  to  keep  detailed  time  records  in 
the  official  time  records  relating  to  the  time  you 
spent? 

A      That's  not  entirely  accurate. 
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Q      Okay.   Well,  tell  me  where  it's  not. 

A      There  was  a  particular  project  that  they 
had  asked  me  to  work  on  that  was  not  inclusive  of  the 
Madison  investigation  proper. 

Q      What  was  that? 

A      An  analysis  of  news  articles,  they  were 
appearing  in  the  press. 

Q      So  they  wanted  you  to  perform  in  addition 
to  whatever  you  were  helping  out  with  on  Madison  to 
keep  abreast  of  the  news  articles  that  were  coming 
out  on  Madison? 

A      Yes,  sir,  and  in  addition  to  the  other  work 
I  was  doing  on  my  other  investigations. 

Q      Okay.   And  so  the  Madison  work  plus  the 
work,  keeping  abreast  of  the  news  articles,  that  was 
not  to  be  reflected  on  your  time  records,  is  that 
what  you're  saying? 

A      Yes. 

Q      And  where  did  you  keep  the  second  set  of 
books  on  your  time  records?  Where  did  you  maintain 
those  hours? 

A      I  made  notes  on  a  ~  on  my  desk  calendar 
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1  and  ultimately  compiled  them  into  a  single  document 

2  that  reflected  all  of  the  time  that  I  had  spent. 

3  MR.  GIUFFRA:    Would  you  reread  back  the 

4  last  answer,  please? 

5  (The  reporter  read  the  record  as  requested.) 

6  BY  MR.  BEN-VENISTE: 

Q      And  did  you  have  a  special  code  that  you 

8  used  on  your  desk  calendar  to  reflect  the  time  spent 

9  on  the  Madison-related  matters? 

10  A      No,  sir,  I  just  noted  the  hours,  that's 

11  all. 

12  Q      Just  —  what  did  it  say,  just  a  number? 

13  A      Just  a  number  and  then  designation -- well, 

14  I  also  did  --  I'm  going  to  confuse  myself.    I  also 

15  designated  my  regular  overtime  on  my  desk  calendar  as 

16  well. 

17  Q      And  what  —  what  symbols  did  you  use  to 

18  keep  those  numbers  straight? 

19  A      My  regular  overtime  I  would  designate  the 

20  number  and  then  put  OT  beside  it. 

21  Q      And  Madison? 

22 A      I  believe  I  just  wrote  the  number  on  a 
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1  calendar. 

2  Q      So  as  not  to  reflect  what  that  was  relating 

3  to  to  somebody  who  might  come  in  and  look  at  it? 

4  A      So  as  not  to  confuse  that  with  the  actual 

5  overtime  hours  that  I  was  working  at  that  point. 

6  Q      Not  to  quibble  about  it,  but  the  overtime 

7  hours  were  reflected  by  the  initials  OT  next  to  that, 

8  so  that  wouldn't  be  something  that  would  be 

9  confusing,  would  it? 

10  A      Not  to  me,  no. 

1 1  Q      Okay.    So  your  calendars  for  '93  and  '94 

12  during  the  period  we  were  talking  about  would  have  on 

13  a  daily  basis  a  reflection  of  the  hours  spent? 

14  A      No,  sir,  it  was  not  done  on  a  daily  basis. 

15  Q      And  on  what  basis  was  it  done? 

16  A      When  I  worked  on  the  article  analysis,  on 

17  which  days  I  worked  on  the  article  analysis,  I  would 

18  denote  that  to  the  calendar. 

19  Q      And  it  was  just  for  the  article  analysis? 

20  A      Yes,  sir,  up  to  the  point  of  the  civil 

21  review,  that's  correct. 

22  Q      And  then  the  civil  review,  how  would  you 
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1  denote  that  time? 

2  A      The  standard  RTC  standard  time  keeping 

3  procedures. 

4  Q      You  would  reflect  the  time  on  the  civil 

5  matter? 

6  A      Yes,  sir,  that's  correct. 

7  Q      So  I  would  imagine  that  that  would  be  the 

8  bulk  of  this  more  than  half  of  your  time  was 

9  attributed  to  the  civil  procedures;  correct? 

10  A      Yes,  sir. 

1 1  Q      And  then  what  did  you  do  with  all  of  that 

12  time  at  the  end  of  the  --  of  this  period,  did  you 

13  break  it  out,  do  some  memo  to  account  for  it? 

14  A      Is  your  question  where  specifically  to  the 

15  time  that  I  was  logging  on  my  calendar  from  the 

16  article  analysis? 

17  Q      Yes,  right. 

18  A      Yes,  sir,  I  did  compile  it  into  one  final 

19  document. 

20  Q      And  where  is  that  document?  Have  you 

21  provided  that  to  us? 

22  A      That  document  was  within  the  RTC  files. 
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1  Q      Have  you  provided  it  to  us? 

2  A      I  do  not  recall  if  I  have  a  copy  within  my 

3  records. 

4  Q      And  how  much  time  did  that  come  out  to  be? 

5  A      It  was  close  to  200  hours,  but  I  don't 

6  recall  the  exact  number  of  hours. 

7  Q      So  that's  200  hours  over  six  months  of 

8  looking  at  newspaper  stories? 

9  A      No,  sir,  that's  not  accurate. 

10  Q      What  else  would  be  included? 

11  A      As  I  recall  in  the  front  end  of  that,  there 

12  was  some  additional  --  there  was  some  additional  time 

1 3  in  there  that  did  not  relate  to  the  newspaper 

14  analysis,  but  I  would  have  to  go  back  and  look  to 

15  refresh  my  memory  as  to  what  that  was. 

16  Q      Well,  what  did  it  relate  to? 

17  A      I  really  don't  recall. 

18  Q      You  just  wrote  it  down  and  totaled  it  up 

19  but  you  don't  remember  what  it  related  to? 

20  A      I  remember  making  notes  from  September  and 

21  October,  but  I  don't  recall  exactly  what  those  hours 

22  were  for. 
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1  Q      But  with  respect  to  the  other  work  you  did 

2  on  the  civil  Madison  matters,  your  time  records  would 

3  reflect  that  that's  what  you  were  working  on  and  that 

4  was  accurate? 

5  A      As  accurate  as  I  could  make  it  given  the 

6  time  constraints  imposed  by  the  RTC  guesstimate  on 

7  time  sheets. 

8  Q      And  would  that  be  reflected  in  this 

9  document,  this  compilation  of  time  that  you've  talked 

10  about? 

1 1  A      No,  sir,  that  would  be  reflected  in  the  RTC 

12  time  sheets. 

1 3  Q      Okay.   So  ~  so  for  that  six-month  period, 

14  roughly  better  than  half  of  your  time  would  be 

15  reflected  on  the  official  sheets  for  Madison  civil? 

16  A      If  I  understand  your  question  correctly, 

17  yes,  sir. 

18  Q      And  the  designation  for  Madison  civil  was 

19  what? 

20  A      The  designation  on  the  time  sheet  would 

21  have  fallen  under  thrift  number  7236. 

22 Q      Okay.   Now,  prior  to  the  time  you  sent  the 

186 

1  first  criminal  referral  over  to  the  U.S.  Attorney's 

2  Office  in  Little  Rock  relating  to  Madison,  had  you 

3  been  offered  any  other  position  in  any  other  part  of 

4  the  country? 

5  A      Yes. 

6  Q      And  what  had  you  been  offered? 

7  A      I  was  offered  a  staff  position  in  the 

8  Washington  RTC  office  working  with  Mr.  Ken  Baker  and 

9  Mr.  Ken  Donahue. 

10  Q      And  that  would  be  Washington,  D.C.? 

11  A      That's  correct. 

12  Q      And  when  were  you  offered  that  position? 

13  A      I  recall  the  time  frame  being  shortly  after 

14  I  moved  to  Kansas  City,  so  that  would  have  been 

15  mid  to  late  1992. 

16  Q      There  isn't  any  suggestion,  is  there,  that 

17  this  offer  was  made  to  get  you  away  from  working  on 

18  the  Madison  matter,  is  there? 

19  A      None  that  I  have  ever  heard. 

20  Q      Now  that  you  think  about  it,  do  you  have 

21  any  reason  to  believe  that  was  the  case? 

22  A      No,  sir.    My  understanding  was  Mr.  Dudine 
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1  made  the  decision  there  would  be  no  more  field  staff 

2  being  brought  into  the  Washington  staff  level 

3  office. 

4  Q      And  was  that  the  only  offer  that  was  made 

5  to  you  with  respect  to  Washington? 

6  A      Yes,  sir,  I  believe  so. 

7  Q      Had  you  accepted  that  offer? 

8  A      It  was  a  tentative  verbal  offer  that  was  to 

9  be  firmed  up  in  writing  and  I  had  accepted  it  on  a 

10  tentative  basis  before  it  could  be  actually  firmed  in 

1 1  writing,  the  "decision  was  made  not  to  pull  any  more 

12  field  personnel  in. 

13  Q      Did  you  ever  tell  anybody  that  you  had 

14  turned  it  down? 

15  A      No,  sir,  not  that  I  recall. 

16  Q      And  did  you  ever  tell  anybody  that  you 

17  thought  that  your  work  in  connection  with  the  first 

18  criminal  referral  might  affect  the  course  of  history? 

19  A      No,  sir,  not  that  I  recall. 

20  Q      Wouldn't  that  be  something  you  would 

21  recall? 

22 A      I  would  certainly  hope  so. 
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1  No. 

2  Q      So  basically  you're  saying  that  didn't 

3  happen? 

4  A      No. 

5  Q      Now,  let  me  turn  to  the  matter  of  the  tape 

6  recording  that  Mr.  Giuffra  brought  up. 

7  When  did  you  know  that  Ms.  Breslaw  was 

8  going  to  be  coming  to  Washington? 

9  MR.  GIUFFRA:    You  mean  Kansas  City. 

10  MR.  BEN-VENISTE:    I'm  sorry,  Kansas  City. 

1 1  THE  WITNESS:   I  don't  recall  the  exact  date 

12  that  I  learned  she  was  coming,  but  it  was  pretty 

13  shortly  prior  to  the  civil  review  team's  arrival 

14  there. 

15  BY  MR.  BEN-VENISTE: 

16  Q      And  do  I  understand  your  answer  to 

17  Mr.  Giuffra' s  question  relating  to  contact  with  the 

18  FBI  to  be  that  you  had  no  contact  with  the  FBI  in 

19  terms  of  following  up  on  the  criminal  referral,  the 

20  1992  criminal  referral  until  some  point  in  December 

21  of  1992? 

22  A      If  I  had  my  administrative  file,  I  could 
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1  certainly  reflect  or  refresh  my  recollections  on 

2  that,  but  that  is  what  I  recall,  yes. 

3  Q      And  you  indicate  —  so  you  contacted  the 

4  FBI  once  in  December  of  '93,  and  that's  the  only 

5  contact  you  recall  in  terms  of  follow-up  in  —  I'm 

6  sorry,  in  1992,  I  misspoke,  in  1992? 

7  MR.  GIUFFRA:    I  don't  think  that's  what  she 

8  testified  to  before. 

9  THE  WITNESS:    Sitting  here,  off  the  top  of 

10  my  head,  that's  what  I  recall,  which  is  why  if  I  had 

1 1  my  documents,  I  could  certainly  say. 

12  BY  MR.  BEN-VENISTE: 

13  Q      Well  your  lawyer  is  certainly  free  to  help 

14  you  with  any  documents  you  wish  to  review.   You  have 

15  done  so  without  objection  from  us  as  you  have 

16  requested  previously. 

17  MR.  FORSHEY:    Well,  Counsel,  those 

18  documents  have  all  been  turned  over,  the 

19  administrative  files. 

20  MR.  LEVIN:    Do  you  have  a  set  here? 

21  MR.  FORSHEY:    Let's  have  it. 

22 MR.  BEN-VENISTE:    Why  don't  we  do  it  at  a 
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1  break  so  we  don't  take  time  out  of  this,  but  at  the 

2  first  break,  you  can  review  whatever  materials  on  the 

3  issue  of  contact  in  1992. 

4  By  MR.  BEN-VENISTE: 

5  Q      With  respect  to  April  Breslaw,  you 

6  indicated  that  you  had  learned  at  some  point  prior  to 

7  her  arrival  that  she  was  going  to  come,  and 

8  approximately  how  many  days  in  advance? 

9  A      I  don't  recall. 

10  Q      More  than  one? 

11  A      I  don't  recall. 

12  Q      Did  you  discuss  the  fact  that  she  would  be 

13  visiting  with  anyone? 

14  A      Not  to  my  recollection. 

15  Q      Well,  who  told  you  she  was  coming? 

16  A      Mr.  Iorio. 

17  Q      And  he  just  said  Ms.  Breslaw  is  coming  and 

1 8  there  was  no  discussion? 

19  A      As  I  remember,  he  informed  me  along  with 

20  other  criminal  investigative  staff  the  civil  review 

21  team  would  be  arriving  from  Washington  and  it  would 

22  be  comprised  initially  of  Mr.  Gary  Watts  and 
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Ms.  April  Breslaw. 

Q      Now,  did  you  have  any  discussion  with 
Mr.  Iorio  about  having  ~  about  your  having  a 
conversation  with  Ms.  Breslaw? 

A      Yes,  sir. 

Q      And  when  was  that? 

A      The  date  Ms.  Breslaw  was  actually  in  Kansas 
City. 

Q      And  what  was  the  nature  of  the 
conversation? 

A  He  indicated  to  me  that  Ms.  Breslaw  wanted 
to  speak  with  me,  and  I  told  him  I  would  be  available 
at  her  convenience. 

Q      And  when  did  he  tell  you  that,  in  the 
morning? 

A      I  believe  so,  1  believe  it  was  before  they 
went  to  lunch. 

Q      And  who  all  went  to  lunch? 

A      I  was  not  there,  but  I  have  been  advised 
that  Mr.  Ausen  and  Mr.  Iorio  and  Ms.  Breslaw, 
Ms.  Bobby  Matthews,  Mr.  Gary  Watt,  Mr.  Albert  Corbin 

and  April  Breslaw  was  there,  and  I  think  that's  all. 
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Q      Is  there  some  reason  why  you  were  not 
invited  or  didn't  attend? 

A      Not  to  my  knowledge;  but,  then,  again, 
neither  were  any  of  the  other  criminal  investigators 
except  Mr.  Ausen. 

Q      So  Mr.  Iorio  told  you  before  they  went  to 
lunch  that  Ms.  Breslaw  would  like  to  speak  to  you, 
you  indicated  that  you  would  be  available  at  her 
request,  then  the  group  came  back  from  lunch,  and 
what  happened? 

A      Later  that  afternoon  at  some  point,  I  poked 
my  head  in  Mr.  Iorio'  office  and  asked  him  if  he  had 
seen  Ms.  Breslaw,  knew  where  she  was,  and  he 
indicated  to  me  she  was  working  in  the  conference 
room  down  the  hall  from  him,  and  I  went  in  and  told 
her  I  found  her  note  and  was  available  at  her 
convenience. 

Q      And  what  note  was  that? 

A      When  1  returned  from  lunch,  I  found  a  note 
in  my  desk  chair  that  said  would  like  to  speak  with 
you,  sorry  I  missed  you,  we'll  see  you  after  lunch 
and  it  was  signed  April  ~ 
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1  Q      Okay. 

2  A      —  or  April  B.  is  I  believe  what  it  said. 

3  Q      And  you  went  to  the  conference  room,  and 

4  what  was  the  conversation? 

5  A      It  was  very  brief.   I  told  her  I  was 

6  available  when  she  wanted  to  talk  and  she  said  she 

7  was  almost  through  with  what  she  was  doing. 

8  Q      And  how  were  you  two  to  then  get  together? 

9  A      She  said  she  would  come  to  my  office  and 

10  find  me. 

1 1  Q      And  is  that  what  happened? 

12  A      Yes,  sir. 

13  Q      And  you  didn't  go  to  get  her  at  the 

14  conference  room  ~ 

15  A      No. 

16  Q      —to  take  her  back,  she  found  her  way  to 

1 7  your  office? 

18  A      That's  correct. 

19  Q      Okay.   Now,  do  you  remember  about  what  time 

20  this  was  that  she  came  to  your  office? 

21  A      Yes,  sir,  it  was  late  afternoon. 

22  Q      About  what  time? 
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1  A      As  I  recall,  it  was  around  3:55  in  the 

2  afternoon. 

3  Q      And  about  what  time  had  you  had  this 

4  conversation  about  receiving  her  note? 

5  A      I  would  estimate  it  was  between  2:00  and 

6  3:00  o'clock. 

7  Q      So  a  good  bit  later,  over  an  hour  later  she 

8  came  down  to  your  office? 

9  A      Yes,  sir,  as  I  recall,  yeah. 

10  Q      Okay.   And  now  at  this  time  I  believe 

1 1  you've  testified  you  had  a  tape  recorder  on  your 

12  desk,  and  we  had  made  a  request  for  that  tape 

13  recorder,  but  we  understand  that  you  have  thrown  it 

14  away  sometime  ago;  is  that  correct? 

15  A      Yes,  sir. 

16  Q      But  you  had  had  it  for  I  think  you  said 

17  eight  years? 

18  A      Yes,  sir. 

19  Q      And  was  that  your  personal  property  or  had 

20  that  been  issued  to  you  as  part  of  some  official 

21  duty? 

22  A      No,  that  was  my  personal  property. 
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1  Q      Okay.   And  what  type  of  tape  recorder  was 

2  it? 

3  A      It  was  a  ~  an  Olympus  Pearl  Corder  that  I 

4  had  obtained  in  1986. 

5  Q      An  Olympus  Pearl  Corridor,  is  that  what  you 

6  said? 

7  A      I  believe  that  was  the  brand  name,  yes. 

8  Q      Was  it  a  minicassette  or  a  larger  cassette? 

9  A      A  microcassette. 

10  Q      Microcassette.  And  was  it  a 

1 1  voice-activated  recorder? 

12  A      No,  sir. 

13  Q      And  you  know  the  difference? 

14  A      Yes,  I  do.   I'm  trying  to  clarify  the 

15  difference  in  my  own  mind  between  a  minicassette  and 

16  a  microcassette,  I  think  one  is  a  little  smaller  than 

17  the  other  and  mine  --  and  the  old  one  were 

18  minicassettes,  I  believe. 

19  Q      Okay. 

20  A      I'm  sorry,  I  don't  remember  exactly. 

21  Q      I  was  asking  whether  you  understood  the 

22  difference  between  voice  activated  and 
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1  non-voice-activated. 

2  A      Yes. 

3  Q      And  this  was  a  non-voice-activated 

4  recorder? 

5  A      That's  correct. 

6  Q      And  you've  indicated  that  you  would  use 

7  that  tape  recorder  for  the  purpose  of  making  notes  to 

8  yourself  during  the  course  of  a  day;  correct? 

9  A      Yes,  sir. 

10  Q      Was  it  used  for  any  other  purpose? 

1 1  A      No,  sir. 

12  Q      Did  you  ever  use  it  to  tape  record  a 

1 3  meeting? 

14  A      No,  sir. 

1 5  Q      Did  you  ever  use  it  to  tape  record  a 

16  telephone  conversation? 

17  A      No,  sir. 

18  Q      You've  indicated  that  it  would  go  on  by 

19  itself  at  times  when  you  did  not  intend  it  to  go  on; 

20  is  that  correct? 

21  A      Yes. 

22  Q      And  this  was  one  of  those  days,  February 
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1  2nd,  I  believe,  1994  -- 

2  A      Yes,  sir. 

3  Q  when  it  went  on  by  itself;  correct? 

4  A      Correct. 

5  Q      Now,  do  you  have  —  other  than  the 

6  microcassette  which  you've  turned  over  to  independent 

7  counsel  that  we  talked  about  at  the  very  beginning  of 

8  the  day  today,  any  other  tape  recordings  made  on  that 

9  tape  recorder? 

10  A      No,  sir,  not  that  I  have  located. 

1 1  Q      Have  you  looked  for  them? 

12  A      Yes,  sir. 

13  Q      You  would  use  this  tape  recorder  on  a 

14  pretty  regular  basis? 

15  A      Yes,  sir. 

16  Q      And  what  would  be  your  practice  with 

17  respect  to  the  microcassettes,  would  you  continue  to 

1 8  reuse  those? 

19  A      Yes,  sir. 

20  Q      And  had  the  microcassette  which  was  used 

21  on  ~  strike  was  used  --  which  captured  in  the 

22  conversation  that  you  had  with  Ms.  Breslaw  in 
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1  February  the  2nd  a  microcassette  which  you  had  used 

2  previously? 

3  A      I  don't  recall. 

4  Q      You  don't  know  if  it  was  a  new  one  that  you 

5  had  put  in  the  machine  or  whether  that  was  one  which 

6  had  been  used  previously? 

7  A      That's  correct,  I  don't  recall. 

8  Q      And  what  was  the  ~  your  practice  with 

9  respect  to  changing  the  microcassettes,  when  would 

10  you  decide  to  use  a  new  one? 

1 1  A      When  the  recorder  developed  this  hiccup,  I 

12  found  I  had  better  results  when  I  generally  used 

13  newer  tapes,  so  rather  than  reusing  old  tapes  as  the 

14  recorder  was  beginning  to  age  and  have  its  problems  I 

1 5  tried  to  get  into  the  practice  of  using  newer  tapes, 

16  so  I  bought  a  supply  of  them. 

17  Q      When  did  you  buy  them? 

18  A      I  had  a  supply  at  home  and  I  purchased  a 

19  new  supply  late  January  or  early  February  I  believe. 

20  Q      So  you  might  have  purchased  a  new  supply 

21  just  before  this  meeting  that  you  had  with 

22  Ms.  Breslaw? 
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1  A      Yes,  sir. 

2  Q     And  do  you  recall  where  you  purchased  these 

3  cassettes? 

4  A      No,  sir,  I'm  sorry,  I  don't. 

5  Q      Was  there  a  stationery  store  that  you 

6  utilized  regularly  for  your  personal  supplies? 

7  A      No,  sir,  I'm  somewhat  of  a  bargain 

8  shopper. 

9  Q      So  you  think  it  was  just  fortuitous  that 

10  you  happen  to  purchase  this  supply  of  new  cassettes 

1 1  just  before  this  meeting? 

12  A      Fortuitous,  no,  sir,  it  was  —  I  tried  to 

13  keep  a  supply  on  hand  so  I  was  probably  just 

14  restocking  my  supply. 

15  Q      What  did  you  did  with  the  used 

16  microcassettes? 

17  A      Discarded  them  after  a  period  of  time. 

18  Q      So  as  of  the  time  that  you  were  meeting 

19  with  Ms.  Breslaw,  you  wouldn't  have  in  your  office 

20  old  used  microcassettes? 

21  A      Probably  not. 

22 Q      And  did  you  use  that  tape  recorder  again 
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1  with  respect  to  any  reason  after  Ms.  Breslaw's 

2  conversation  with  you? 

3  A      I  attempted  to  use  it  on  additional 

4  occasions  for  my  daily  activities  as  I  had  in  the 

5  past  and  it  had  finally  died. 

6  Q      And  when  was  that? 

7  A      It  seems  to  me  it  was  within  a  week  after  I 

8  had  had  that  conversation  with  Ms.  Breslaw. 

9  Q      And  when  you  say  it  died,  you  mean  what? 

10  A      It  simply  ceased  to  function  period. 

11  Q      It  couldn't  get  it  to  record  any  more  -- 

12  A      Correct. 

13  Q      —or  could  it  record  or  you  couldn't  play 

14  it  back,  which  was  it? 

15  A      All  of  the  above. 

16  Q      Couldn't  record,  couldn't  play  it  back, 

17  couldn't  fast  forward,  nothing? 

18  A      None  of  the  functions  would  work,  I  tried 

19  new  batteries,  nothing. 

20  Q      That  was  about  a  week  later? 

21  A      As  I  recall,  yes,  sir. 

22  Q      And  prior  to  the  time  that  it  died,  you 
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1  were  able  to  use  it  on  some  occasions  following 

2  Ms.  Breslaw's  meeting? 

3  A      I  remember  trying,  but  I  don't  remember  how 

4  successful  the  attempts  were. 

5  Q      And  then  you  went  out  and  bought  a  new  one? 

6  A      That's  correct. 

7  Q      And  what  kind  did  you  buy? 

8  A      I  bought  another  Olympus  Pearl  corder. 

9  Q      Loyal. 

10  And  when  did  you  buy  it? 

1 1  A      I'm  sorry,  I  didn't  hear  you, 

12  Mr.  Ben-Veniste. 

13  Q      When  did  you  buy  it? 

14  A      When  did  I  buy  it? 

15  Q      Yes. 

16  A      I  believe  it  was  around  the  middle  of 

1 7  February. 

18  Q      And  where  did  you  buy  it? 

19  A      As  far  as  I  recall,  I  bought  it  at  the 

20  Office  Depot  or  Office  Max  that  was  not  too  far  from 

21  where  I  lived  at  the  time. 

22 Q      And  where  was  that? 
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1  A      Shawnee  Mission,  Kansas. 

2  Q      And  did  you  pay  for  it  in  cash  or  with  a 

3  credit  card  or  check,  do  you  recall? 

4  A      I  purchased  it  with  my  credit  card. 

5  Q      And  which  credit  card  would  that  have  been? 

6  A      It  was  a  Visa  card. 

7  Q      And  do  you  still  have  that  Visa  card? 

8  A      No,  sir. 

9  Q      Do  you  still  do  business  with  Visa? 

10  A      Yes. 

1 1  Q      And  have  you  had  a  renewed  card  since  then? 

12  A      Perhaps  that  warrants  an  explanation.   It 

13  was  a  Visa  debit  card  directly  off  of  a  checking 

14  account,  that  checking  account  was  closed  when  my 

15  husband  and  I  married  and  we  reopened  a  new  one  and 

16  subsequently  got  another  Visa  debit  card. 

17  Q      So  when  would  that  have  been? 

18  A      I  don't  remember  the  exact  date  that  we  did 

19  that. 

20  Q      When  did  you  marry? 

21  A      January  1994. 

22  Q      Well,  if  this  was  in  February  of  1994,  this 
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1  would  have  been  still  on  your  old  card  with  your  old 

2  checking  account  and  you  hadn't  yet  gotten  around  to 

3  changing  it? 

4  A      That's  correct. 

5  Q      And  what  bank  was  this  account  with? 

6  A      Mark  Twain  Bank  in  Kansas  City. 

7  Q      Now,  these  microcassettesthat  you  were 

8  using  over  this  eight-year  period  that  you  owned  the 

9  first  of  these  two  tape  recorders,  how  ~  how  long  on 

10  each  side  did  you  ~  they  provide  for  recording? 

1 1  A      They  both  were  capable  of  playing  at  two 

12  speeds  and  on  the  slower  speed  up  to  an  hour  per  side 

13  of  the  tape  could  be  used. 

14  Q      And  in  connection  with  the  way  you  used  the 

15  tape  recorder  on  a  daily  basis  to  make  your  notes, 

16  did  you  use  it  on  the  slower  speed  or  the  faster 

17  speed? 

18  A      Slower  speed. 

19  Q      You  might  have  as  much  as  an  hour  for 

20  purposes  of  dictating  your  notes? 

21  A      Correct. 

22 Q      You  always  kept  it  on  the  slower  speed,  in 
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1  other  words? 

2  A      I'm  sorry,  I  didn't  hear  you. 

3  Q      You  always  kept  it  on  the  slower  speed? 

4  A      Yes,  sir. 

5  Q      And  a  representation  has  been  made  that  the 

6  tape  recording  that  has  your  conversation  with 

7  Ms.  Breslaw  on  it  that  is  in  the  possession  of  the 

8  independent  counsel's  office  had  on  its  other  side 

9  other  material  which  had  been  recorded  at  your 

10  office;  is  that  correct? 

1 1  A      Yes. 

12  Q      And  what  is  on  the  other  side? 

13  A      Various  conversations  of  people  who  had 

14  come  into  and  then  left  my  office  and  specifically  a 

15  conversation  between  myself,  J.  Jankowsky  and  Mike 

16  Karen  regarding  a  FOIA  request  relating  to  Mr.  Seth 

17  Ward. 

18  Q      A  FOIA  request  relating  to  Mr.  Seth  Ward? 

19  A      Yes,  sir. 

20  Q      And  when  did  that  occur? 

21  A      The  conversation? 

22  Q      Yes. 
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1  A      To  the  best  of  my  recollection,  sometime 

2  after  I  returned  from  lunch,  but  well  before 

3  Ms.  Breslaw  showed  up  in  my  office. 

4  Q      So  on  the  same  day,  the  2nd  of  February? 

5  A      Yes,  sir. 

6  Q      Okay.   And  when  had  the  FOIA  request  come 

7  in? 

8  A      I  don't  recall  the  exact  date. 

9  Q      So  is  it  the  case  that  the  whole  hour  was 

10  taken  up  by  that  conversation  on  the  microcassette? 

1 1  A      Which  conversation? 

12  Q      The  one  involving  the  FOIA  request. 

13  A      I  don't  believe  it  was  a  whole  hour  on  just 

14  that  conversation. 

15  Q      Did  you  dictate  that  day  into  the  machine? 

16  A      I  don't  think  I  did. 

17  Q      Did  you  realize  that  you  had  recorded 

1 8  Mr.  Iorio  and  others  on  that  day,  February  2nd? 

19  A      Yes,  I  did  after  the  fact. 

20  Q      When? 

21  A      After  the  fact. 

22  Q      After  what  fact? 
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1  A      After  the  conversation  had  occurred  with 

2  Ms.  Jankowsky  and  Mr.  Karen  I  realized  what  had 

3  happened. 

4  Q      You  realized  what  had  happened? 

5  A      The  recorder  had  been  on  and  captured  the 

6  conversation. 

7  Q      And  how  did  you  realize  that? 

8  A      I  picked  it  up,  the  red  light  was  on  and  it 

9  was  still  recording. 

10  Q      And  then  did  you  turn  it  off? 

1 1  A      Yes,  1  turned  it  on  and  I  turned  the  tape 

12  over. 

13  Q      And  did  you  dictate  anything  by  way  of 

14  notes  or  other  thoughts  that  day? 

15  A      I  remember  dictating  some  notes  with  regard 

16  to  the  conversation  I  had  with  Mr.  Karen  and 

17  Mr.  Jankowsky,  but  I  don't  recall  if  it  was  that  same 

1 8  afternoon  or  not. 

19  Q      And  is  that  dictation  reflected  on  the  same 

20  microcassette  as  the  inadvertent  recording  of 

21  Mr.  Iorio  and  Ms.  Jankowsky? 

22  A      I  don't  recall. 
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1  Q      So  you  turned  off  the  recorder  and  you 

2  didn't  dictate  any  other  notes,  you  just  turned  the 

3  tape  over  in  the  machine? 

4  A      As  I  recall  it,  yes. 

5  Q      Is  there  any  reason  why  you  didn't  rewind 

6  it? 

7  A      Yes. 

8  Q      What  reason  was  that? 

9  A      The  conversation  that  Ms.  Jankowsky  and 

10  Mr.  Karen  and  I  had  was  very  specific  with  regard  to 

1 1  lots,  ranges,  townships  on  this  particular  piece  of 

12  property  involving  Mr.  Word,  and  there  was  some 

13  confusion  with  regard  to  its  full  location  and 

14  because  there  were  issues  that  we  did  resolve  during 

1 5  those  conversations,  I  chose  to  keep  it  so  I  could  go 

16  back  and  refer  to  as  I  continued  to  go  through  the 

17  FOIA  request. 

18  Q      Had  you  made  any  notes  during  that 

19  conversation? 

20  A      Yes,  I  believe  I  did. 

21  Q      And  those  notes  you  felt  were  not  adequate 

22  for  your  purposes  that  you  needed  the  tape  recording 
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1  to  help  you? 

2  A      I  recall  Ms.  Jankowsky  giving  me  a  sheet  a 

3  paper  that  she  had  been  writing  on  and  had  summarized 

4  the  FOIA  request,  she  handed  it  to  me,  and  I  remember 

5  scratching  some  notes  on  the  side  of  that  paper. 

6  Q      You  didn't  have  ~  you  didn't  make  notes 

7  during  the  course  of  the  conversation  you  say? 

8  A      That's  correct. 

9  Q      And  how  long  did  that  conversation  last? 

10  A      I  recall  it  was  a  fairly  extensive 

1 1  conversation,  but  I  don't  remember  exactly  how  long 

12  it  took. 

13  Q      Almost  an  hour? 

14  A      It's  conceivable  that  it  took  anywhere  from 

15  30  minutes  to  an  hour. 

16  Q      And  when  you  say  you  turned  the  tape  over 

17  and  put  it  back  in  the  machine  -- 

18  A      Yes,  sir. 

19  Q  did  you  fast  forward  it  or  rewind  it? 

20  A      No,  sir  ~  I  think  I  just  turned  it  over 

21  and  —  well,  I  take  that  back.   I'm  a  creature  of 

22  habit,  I  would  fast  forward  to  the  end  of  that  side 


5194 

209 

1  so  I  would  have  all  of  that. 

2  Q      When  you  say  you're  a  creature  of  habit, 

3  this  is  the  way  you  would  normally  deal  with  a 

4  cassette,  a  microcassette,  tape  record  when  you  turn 

5  it  over? 

6  A      So  I  could  effectively  use  both  sides, 

7  yes. 

8  MR.  FORSHEY:   Can  we  take  a  very  brief 

9  break,  I  apologize? 

10  MR.  BEN-VENISTE:    I  don't  require  one  now 

1 1  but  I'd  like  to  finish  this  area  now  if  we  might. 

12  Do  you  mind  if  we  just  spend  a  few  more 

13  minutes  on  it? 

14  MR.  FORSHEY:    Well,  I'd  prefer  if  you  give 

15  me  two  or  three  minutes  to  run  to  the  men's  room. 

16  MR.  BEN-VENISTE:    Okay. 

17  (A  brief  recess  was  taken.) 

18  MR.  BEN-VENISTE: 

19  Q      To  the  best  of  your  knowledge,  Ms.  Lewis, 

20  have  you  supplied  us  with  all  of  your  home  phone 

21  records  as  requested  in  our  letter  request? 

22 A      No,  sir. 
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1  Q      And  which  ones  remain  to  be  produced? 

2  A      I  believe  August  of  1992  is  still  pending 

3  with  Southwestern  Bell. 

4  Q      And  when  did  you  make  the  request  of 

5  Southwestern  Bell? 

6  A      October  18th. 

7  Q      And  did  they  provide  you  with  other 

8  information? 

9  MR.  FORSHEY:   Other  than  what? 

10  MR.  BEN-VENISTE:    Other  than  August,  the 

1 1  August  request. 

12  THE  WITNESS:   Oh,  yes,  sir. 

13  BY  MR.  BEN-VENISTE: 

14  Q      So  this  is  sort  of  rolling  production  on 

15  their  part. 

16  A      There's  just  one  month  left  to  produce. 

17  Q      Just  August? 

18  A      Yes,  sir. 

19  Q      And  do  you  have  some  correspondence  with 

20  them  where  they've  indicated  they  were  having  some 

21  problem  with  August? 

22  A      No,  sir,  I  had  a  conversation  with  them. 
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1  Q      What  was  your  office  phone  number,  do  you 

2  recall? 

3  A      My  Kansas  City  office  phone  number? 

4  Q      In  August  of  1992. 

5  A      816-968-2737. 

6  Q      Now,  you  have  provided  us  with  copies  of 

7  certain  he  E-mails  relating  to  the  Madison 

8  investigation;  is  that  correct? 

9  A      Yes,  sir. 

10  Q      Have  you  had  the  opportunity  to  determine 

1 1  whether  the  E-mails  which  you  produced  are  all  the 

12  E-mails  which  you  either  authored  or  received 

13  relating  to  Madison  during  the  period  in  question? 

14  A      I  did  my  best  to  keep  my  file  documented 

15  with  incoming  and  outgoing  E-mails. 

16  Q      And  is  that  a  yes  or  I  don't  know? 

17  A      That's  an  I  don't  know. 

18  Q      So  there  may  be  E-mails  on  the  subject 

19  either  authored  by  you  or  received  by  you  which  have 

20  not  been  produced  to  us  so  far  as  you  know? 

21  A      Yes,  sir,  it's  possible. 

22 Q      Have  you  made  any  effort  to  —  at  any  point 
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1  to  erase  any  disks  related  to  your  personal  computer 

2  at  your  office? 

3  A      No,  sir. 

4  Q      Have  you  made  any  effort  to  retrieve  from 

5  any  disks  or  hard  drive  any  E-mails  that  you  may  have 

6  authored  or  received  relating  to  Madison  Bank? 

7  A      Yes,  sir. 

8  Q      And  when  was  that? 

9  A      I  can't  recall  the  exact  date  that  I  made 

10  the  request,  Mr.  Ben-Veniste  ~  I  retract  that.    I  am 

1 1  confusing  that  with  another  investigation  for  which  I 

12  did  try  and  retrieve  an  old  E-mail,  it  was  not 

13  Madison,  I  apologize. 

14  Q      So  give  us  the  state  of  your  best  knowledge 

15  in  answer  to  my  question. 

16  A      I  don't  recall  having  tried  to  retrieve  any 

17  other  E-mails  off  of  my  hard  drive  system  if  I'm  — 

18  if  I'm  remembering  your  question  correctly. 

19  Q      Right.    In  other  words,  you  might  have 

20  copies,  hard  copies  of  E-mails  in  your  files,  and  to 

21  the  best  of  your  knowledge,  any  of  those  relating  to 

22  Madison  Bank  have  been  turned  over  to  us;  correct? 
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1  A      Yes,  sir,  that's  correct. 

2  Q      But  with  respect  to  materials  that  you  may 

3  have  received  either  electronically  at  some  point  or 

4  even  by  hard  copy  with,  a  hard  copy  having  been 

5  discarded  for  some  reason,  you  can't  make  that  same 

6  representation? 

7  A      I'm  not  sure  I'm  following  your  question. 

8  Q      It  might  be  the  case  that  you  received  an 

9  E-mail,  but  it  was  not  produced  in  hard  copy  at  any 

10  point;  correct? 

11  A      That's  possible,  yes. 

12  Q      Was  it  your  procedure  to  always  print  out  a 

13  hard  copy  of  an  E-mail  that  you  received? 

14  A      If  it  was  related  to  a  specific 

1 5  investigation,  yes,  sir,  I  always  attempted  to  do 

16  so. 

17  Q      And  did  you  always  make  a  hard  copy  of  any 

1 8  E-mail  that  you  sent  out? 

19  A      Again,  specifically  relating  to  an  ongoing 

20  investigation,  yes,  I  did  attempt  to  do  so. 

21  Q      So  then  you  would  have  a  fair  level  of 

22  confidence  that  we  —  that  you  have  produced  or  we 
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1  have  all  of  the  E-mails  relating  to  Madison  Bank  that 

2  you  either  received  or  sent  from  the  summer  of  1992 

3  on? 

4  A      Yes,  sir,  I  would  have  a  fairly  high  level 

5  of  confidence. 

6  Q      Okay.  Now,  going  back  to  February  of  2nd, 

7  1994,  when  Ms.  Breslaw  came  into  your  office,  what 

8  were  the  first  words  spoken? 

9  A      Come  in,  come  in. 

10  Q      And  when  you  listened  to  the  tape  recording 

1 1  of  that  conversation,  do  those  words  occur  at  the 

12  very  beginning  of  the  tape? 

13  A      Yes,  sir. 

14  Q      And  when  I  say  at  the  very  beginning  of  the 

15  tape,  I  mean  that  the  spool  of  the  microcassette 

16  contains  no  other  information? 

17  A      Oh,  no,  sir.   No,  sir,  that's  not  correct. 

18  Q      Okay.   So  when  I'm  talking  the  tape,  I'm 

19  talking  about  the  microcassette. 

20  A      Okay. 

21  Q     Now,  when  I  asked  you  whether  the  words 

22  come  in,  come  in  are  at  the  beginning  of  the  tape,  I 
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1  mean  to  ask  you  whether  there  was  any  material  on  the 

2  tape  prior  to  that? 

3  A      I  believe  there  is. 

4  Q      And  how  many  minutes  worth? 

5  A      I  don't  recall. 

6  Q      Approximately? 

7  A      I  can't  even  approximate.   I  don't  recall. 

8  Q      It  could  be  40  minutes?   It  could  being  one 

9  minute? 

10  A      I  can't  recall. 

1 1  Q      Well,  what  is  there  that  you  can  hear  on 

12  the  tape  prior  to  that,  can  you  hear  your  voice? 

13  A      I  recall  that  there  is  some  space  on  the 

14  tape  before  the  conversation  actually  began,  but  I 

15  don't  recall  how  much  or  what  was  actually  captured 

16  on  tape  prior  to  that  time. 

17  Q      Was  this  --  when  you  turned  the 

18  microcassette  over  to  independent  counsel,  what  month 

19  was  that? 

20  A      March  1994. 

21  Q      And  how  many  times  had  you  played  the  tape 

22  prior  to  that  time  or  any  portion  of  it? 
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1  A      My  best  estimate  is  four. 

2  Q      Four  times? 

3  A      I  believe  so. 

4  Q      And  when  did  you  first  play  it? 

5  A      For  myself. 

6  Q      And  when  was  that? 

7  A      It  was  either  late  that  same  evening  or 

8  fairly  early  the  next  morning. 

9  Q      You  don't  remember  which? 

10  A      No,  sir,  I'm  sorry,  I  don't. 

1 1  Q      Well,  about  how  long  did  the  meeting  take? 

12  A      Forty  minutes,  I  believe. 

13  Q      About  40  minutes? 

14  A      Uh-huh. 

15  Q      And  what  did  you  do  after  the  meeting 

16  concluded  on  the  2nd? 

17  A      I  went  back  to  work  on  a  project  that  I  had 

18  due  to  Mr.  Iorio  by  close  of  business  that 

19  afternoon. 

20  Q      And  what  project  was  that? 

21  A      It  had  to  do  with  numerous  questions  on  the 

22  civil  review  that  we  had  received  from  PLS  that 
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1  required  responses. 

2  Q      So  did  you  work  late  that  day? 

3  A      I'd  have  to  look  at  my  records  to  recall 

4  for  sure. 

5  Q      And  what  records  would  those  be? 

6  A      Time  sheets. 

7  Q      And  do  you  have  those? 

8  A      Not  with  me,  no,  sir. 

9  Q      But  you  have  them? 

10  A      I'm  sure  I  have  copies  of  my  time  records 

1 1  somewhere,  yeah. 

12  Q      And  have  those  been  turned  over  to  us  so 

1 3  far  as  you  know? 

14  A      No. 

15  Q      And  why  haven't  they  been? 

16  A      Those  time  sheets  encapsulated  all  the  time 

17  I've  started  working  at  the  RTC  since  1991,  they  were 

1 8  not  all  relative  to  just  Madison. 

19  Q      Well,  we  understand  that,  that's  why  we 

20  asked  more  specifically  for  matters  relating  to 

21  Madison  as  a  review  of  our  request  would  show. 

22 Was  this  a  decision  that  you  made  yourself 

218 

1  or  was  this  a  decision  counsel  made? 

2  MR.  FORSHEY:    I'm  going  to  object,  have  her 

3  not  to  disclose  any  communications  with  counsel. 

4  BY  MR.  BEN-VENISTE: 

5  Q      Was  this  a  decision  you  made  yourself  not 

6  to  disclose  your  time  sheets? 

7  A      No,  sir. 

8  MR.  LEVIN:    Excuse  me. 

9  (Counsel  confers.) 

10  MR.  GIUFFRA:   Let  your  counsel  finish 

1 1  conferring  before  you  answer  the  question. 

12  Go  ahead. 

13  THE  WITNESS:    It  never  even  entered  my  mind 

14  as  a  conscious  thought  that  time  sheets  would  be 

15  responsive. 

16  BY  MR.  BEN-VENISTE: 

17  Q      I  see.   Well,  as  you  can  see  from  prior 

18  questionings,  they  seem  to  have  to  do  with  Madison 

19  and  we  would  request  that  the  ones  reflecting  work  on 

20  Madison  be  produced. 

21  MR.  FORSHEY:    Mr.  Ben-Veniste,  to  the 

22  extent  those  do  exist  and  we  can  locate  them  and  they 
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1  do  relate  to  Madison,  we  will  provide  those  prior  to 

2  the  November  2nd  date  that  we  have  to  provide 

3  documents. 

4  Those  certainly  are  RTC  records  in  the 

5  possession  of  the  RTC,  and  if  your  request  has  also 

6  gone  to  them,  I  assume  you  have  been  provided  by  the 

7  Resolution  Trust  Corporation. 

8  MR.  GIUFFRA:    Insofar  as  you  know, 

9  Mr.  Forshey,  are  those  documents  those  time  records 

10  in  the  RTC  as  well  with  Ms.  Lewis? 

11  MR.  FORSHEY:    If  there's  official  time 

12  records  which  that  sounds  like  she's  talking  about. 

13  THE  WITNESS:   Yes. 

14  MR.  BEN-VENISTE: 

15  Q      Okay.   And  with  respect  to  the -- 

16  MR.  GIUFFRA:   One  other  point  for  --  just 

17  for  the  record  —  let  me  Finish. 

18  MR.  BEN-VENISTE:   No,  let  me  finish. 

19  MR.  GIUFFRA:    Let  me  finish.    I  want  to  say 

20  one  thing  for  the  record  ~ 

21  MR.  BEN-VENISTE:    I  started  a  question. 
22 MR.  GIUFFRA:    This  is  the  only  witness  that 
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1  we're  making  these  kind  of  the  requests  of  a 

2  government  employee,  and,  in  fact,  I  think  it  would 

3  be  proper  to  first  direct  the  request  for  the  time 

4  records  to  RTC  rather  than  putting  her  to  the  expense 

5  and  time  of  having  her  to  produce  the  records. 

6  MR.  BEN-VENISTE:    If  you  want  to  override 

7  the  procedure  that  the  chairman  has  indicated  he's 

8  going  to  use,  then  you'll  do  that  in  some  written 

9  communication,  not  in  some  comment  on  the  deposition 

10  transcript. 

1 1  BY  MR.  BEN-VENISTE: 

12  Q      With  respect  to  the  time  records  that  were 

1 3  reflected  on  your  calendars  fourth,  have  those  been 

14  turned  over  to  the  RTC? 

15  MR.  FORSHEY:    To  the  RTC. 

16  THE  WITNESS:    I  don't  know  if  I  left  those 

17  in  the  RTC's  possession  or  if  I  took  them  with  me 

18  when  I  left. 

19  BY  MR.  BEN-VENISTE: 

20  Q      This  would  be  your  daily  calendar? 

21  A      Yes,  sir. 

22  Q      And  is  that  a  book  or  what  is  it? 
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1  A      It's  a  week  at  a  time  calendar. 

2  Q      Week  at  a  glance  kind  of  a  calendar? 

3  A      Yes,  sir,  week  at  a  glance  calendar. 

4  Q      And  you  don't  know  whether  you  have  copies 

5  of  those  that  you've  maintained  or  the  originals  for 

6  '92,  '93? 

7  A      I  do  not  recall  if  1  left  the  originals 

8  there  with  my  records  or  if  I  took  them  when  I  left. 

9  Q      Well,  we  would  appreciate  it  if  you  would 

10  make  another  search  for  them  since  they  may  indeed 

1 1  contain  material  related  to  the  request  that  we 

12  made. 

13  MR.  FORSHEY:   Once  again,  Mr.  Ben-Veniste, 

14  we  will  review  those.   If  you  identify  additional 

15  documents  that  may  be  out  there,  we'll  certainly  take 

16  a  look  for  them  provide  them  prior  to  the  November 

17  2nd  deadline. 

18  MR.  BEN-VENISTE:   Well,  I  appreciate  that. 

19  MR.  FORSHEY:   Again  to  the  extent  they're 

20  in  the  possession  of  the  RTC,  I  assume  they've 

21  already  been  produced  to  you. 

22 MR.  BEN-VENISTE:    Well,  that  has  not  been 
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1  the  basis  upon  which  the  request  to  you  has  been  made 

2  as  you  know. 

3  MR.  FORSHEY:   That's  not  the  basis  upon 

4  which  we  have  produced  documents  to  you.   We  have 

5  made  a  search  for  relevant  documents.   We've  provided 

6  everything  that  we've  been  able  to  identify  to  the 

7  best  of  our  ability. 

8  BY  MR.  BEN-VENISTE: 

9  Q      Now,  your  recollection  is  that  you  worked 

10  on  a  project  that  Mr.  Iorio  had  given  you  that  was 

1 1  time  sensitive  on  the  afternoon  of  the  2nd;  correct? 

12  A      Correct. 

13  Q      And  was  that  a  written  memorandum  you  were 

14  to  get  him  or  just  the  answer  to  some  question  he  was 

1 5  asking? 

16  A      It  was  a  written  document  that  I  had  to 

17  produce. 

1 8  Q      And  what  was  the  nature  of  that  document? 

19  A      We  had  received  several  pages  of  questions 

20  relating  to  the  criminal  referrals  from  PLS  staff  in 

21  Washington,  and  Mr.  Iorio  had  charged  Mr.  Karen  and  I 

22  with  responding  to  those  questions  before  close  of 
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1  business  on  February  2nd. 

2  Q      And  so  there  should  be  a  memorandum 

3  authored  by  you  in  the  file  reflecting  that  work  on 

4  the  2nd? 

5  A      Yes,  sir. 

6  Q      And  did  you  have  occasion  to  discuss  with 

7  Mr.  Iorio  your  meeting  with  Ms.  Breslaw  that  day? 

8  A      No,  sir,  I  don't  believe  I  did. 

9  Q      You  didn't  see  him  at  all? 

10  A      Oh,  I'm  sure  I  saw  him,  but  I  don't  recall 

1 1  having  a  discussion  about  the  meeting  with  him. 

12  Q      So  you  saw  him  and  you  knew  you  had 

13  tape-recorded  your  conversation  with  Ms.  Breslaw,  but 

14  you  have  no  reason  to  believe  that  you  mentioned  that 

15  fact  to  him  — 

16  A      No,  sir,  I  did  not  -- 

17  Q      -- at  that  time? 

18  A  mention  that  fact  at  that  time. 

19  Q      Okay.   And  you  don't  know  whether  you 

20  listened  to  the  tape  recording  that  evening  or  the 

21  next  day  for  the  first  time? 

22 A      I  don't  recall. 
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1  Q      Okay.    Where  do  you  recall  listening  to  it? 

2  A      I  recall  listening  to  it  as  I  was  sitting 

3  in  my  office. 

4  Q      And  after  you  listened  to  it,  did  you 

5  rewind  the  tape? 

6  A      Yes,  sir. 

7  Q      Did  you  make  a  copy  of  that  tape  recording 

8  at  any  point? 

9  A      Yes. 

10  Q      And  when  was  that? 

11  A      It  was  within  a  brief  period  of  time  after 

12  the  conversation,  within  days,  but  I  can't  give  you 

13  the  exact  date.   I  don't  recall  the  exact  date. 

14  Q      Within  days  you  say? 

15  A      Yes,  sir. 

16  Q      And  how  did  you  make  a  copy? 

17  A      I  asked  my  husband  to  duplicate  it  from  the 

18  microcassette  on  to  a  regular-sized  cassette. 

19  Q      And  so  you  had  discussed  with  your  husband 

20  the  fact  that  you  had  made  this  recording? 

21  A      Yes. 

22  Q      When  did  you  first  discuss  with  your 
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1  husband? 

2  A      When  I  asked  him  to  make  a  copy  of  the 

3  tape. 

4  Q      So  several  days  later,  you  first  disclosed 

5  that  you  had  made  this  tape  to  your  husband? 

6  A      Within  days  of  the  conversation,  yes. 

7  Q      And  do  you  know  where  he  took  the  tape  to 

8  make  this  copy? 

9  A      Yes,  sir. 

10  Q      Where  was  that? 

11  A      To  the  radio  station  where  he  is  employed. 

12  Q      What  is  his  job  at  the  radio  station? 

13  A      He's  the  news  director. 
14 

15 
16 

17  Q      Did  you  tell  him  not  to  disclose  anything 

18  that  was  on  the  tape  to  anybody? 

19  A      Yes,  I  did. 

20  Q      Because  if  there  had  been  any  disclosure  of 

21  this  information,  that  would  have  impeded  the 

22  investigation  you  were  working  on? 
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1  MR.  GIUFFRA:    Would  you  reread  that 

2  question  back,  please? 

3  (The  reporter  read  the  record  as  requested.) 

4  THE  WITNESS:   No,  sir. 

5  BY  MR.  BEN-VENISTE: 

6  Q      Did  you  feel  that  there  were  any 

7  confidential  matters  discussed  in  your  conversation 

8  with  Ms.  Breslaw? 

9  A      Yes. 

10  Q      And  did  you  not  testify  earlier  today  that 

1 1  confidential  matters  relating  to  RTC  investigations 

12  if  disclosed  to  third  parties  would  necessarily 

13  impede  the  investigation? 

14  MR.  FORSHEY:    Would  necessarily. 

15  MR.  BEN-VENISTE:   Excuse  me,  Mr.  Levin, 

1 6  make  objections  here  on  the  record. 

17  MR.  FORSHEY:   Your  question  is  would  it 

18  necessarily  impede  ~ 

19  MR.  LEVIN:    I  wasn't  talking, 

20  Mr.  Ben-Veniste  - 

21  MR.  BEN-VENISTE:    Talk  to  co-counsel. 

22  MR.  LEVIN:    ~  on  the  record.   I  want  to 
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1  reflect,  Mr.  Giuffra,  and,  Mr.  Ben-Veniste,  your 

2  effort  to  interfere  with  my  counseling  of  my 

3  co-counsel  to  my  client,  I  was  speaking  to  my 

4  co-counsel.   I  did  not  object  at  all. 

5  MR.  BEN-VENISTE:    Please  be  kind  enough  to 

6  refine  your  remarks  to  co-counsel  — 

7  MR.  LEVIN:    I  did  - 

8  MR.  BEN-VENISTE:   ~  in  a  manner  that  is  ~ 

9  that  does  not  appear  on  the  record. 

10  MR.  LEVIN:    If  I  chose  to  I  will.    If  I 

1 1  chose  not  to,  I  will  not  do  so,  but  I  appreciate  your 

12  advice. 

13  MR.  BEN-VENISTE:    If  you  chose  not  to,  we 

14  will  have  to  take  further  steps  relating  to  matters 

15  and  the  rules  under  which  these  depositions  are 

16  conducted. 

17  MR.  LEVIN:    What  are  the  rules?  May  I  have 

18  them,  please? 

19  MR.  BEN-VENISTE:   Let's  take  a  break. 

20  MR.  LEVIN:   Yeah,  let's. 

21  MR.  BEN-VENISTE:   Okay.   Off  the  record. 

22 (Discussion  off  the  record.) 
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1  (Recess.) 

2  BY  MR.  BEN-VENISTE: 

3  Q      I  think  we  were  talking  about  whether 

4  disclosure  of  confidential  information  relating  to 

5  RTC  investigations  to  third  parties  would,  in  your 

6  view,  in  and  of  itself  interfere  with  those 

7  investigations.   Did  you  mean  to  be  that  general  in 

8  what  you  had  said  previously? 

9  A      Yes,  I  do  believe  disclosure  creates 

10  problems  for  confidential  information  like  that. 

11  Q      Do  you  believe  that  it  creates  problems  or 

12  it  might  create  problems? 

13  A      Might  create  a  problem. 

14  Q      So  if  the  matter  relating  to  the  copying  of 

1 5  the  tape  was  handled  in  a  very  discrete  way  by  your 

16  husband,  that  might  not  relate  to  a  problem  or  might 

17  not  cause  a  problem  relating  to  compromising  any  RTC 

18  investigation? 

19  A      Your  question  infers  that  he  actually  heard 

20  the  tape. 

21  Q      Well,  I  don't  know.   I  wasn't  there. 

22  A      It  was  dubbed  in  the  studio  while  he  was 
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1  doing  something  else,  wearing  headphones  and  there 

2  was  no  one  else  present  except  myself. 

3  Q      You  went  along  with  it? 

4  A      Yes,  sir,  I  did. 

5  Q      And  when  was  that? 

6  A      It  was  within  a  few  days  of  the 

7  conversation  with  Ms.  Breslaw. 

8  Q      And  up  to  that  point  you  had  told  no  one 

9  about  it? 

10  A      That's  correct. 

1 1  Q      Had  you  disclosed  the  substance  of  the 

12  conversation  to  anyone  prior  to  copying  the  tape? 

13  A      Yes. 

14  Q      To  whom? 

15  A      Mr.  Ausen,  Mr.  Iorio. 

16  Q      And  did  you  have  a  reason  why  you  didn't 

17  tell  them  that  you  had  recorded  the  conversation? 

18  A      No. 

19  Q      Now,  what  was  the  reason  for  making  a  copy 

20  of  the  tape? 

21  A      To  ensure  that  when  the  original  tape  was 

22  transmitted  to  the  independent  counsel's  office  that 
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1  there  would  be  a  duplicate  copy  in  the  unlikely  event 

2  that  it  would  be  lost  in  transit. 

3  Q      So  it  was  upon  the  request,  or  your 

4  intention  to  provide  the  tape  to  the  independent 

5  counsel's  office  that  a  copy  was  made? 

6  A      Yes,  sir. 

7  Q      And  when  were  you  contacted  about  providing 

8  a  copy  to  the  independent  counsel? 

9  A      I  did  not  discuss  that  matter  until  my 

10  first  meeting  with  him  in  March. 

11  Q      So  how  would  the  copying  process  take  place 

12  weeks  before  you  had  your  first  contact  with  him  if 

13  your  intention  was  to  make  a  copy  so  that  the  copy 

14  you  gave  independent  counsel  wouldn't  get  lost? 

15  A      My  copy  was  —  my  intent  was  to  ensure  that 

16  I  had  a  copy  available  in  the  event  that  the  original 

17  got  lost. 

18  Q      So  what  did  you  do  with  the  original  after 

19  you  made  the  copy? 

20  A      I  retained  it  until  such  time  as  I  turned 

21  it  over  to  the  independent  counsel. 

22  Q      Where  did  you  keep  it? 
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1  A      In  my  office. 

2  Q      Where? 

3  A      Desk  drawer. 

4  Q      And  did  you  label  it? 

5  A      I  don't  remember  what  label  I  put  on  it,  if 

6  any. 

7  Q      You  don't  remember  whether  you  wrote  on  the 

8  original  microcassette  or  not? 

9  A      I  don't  recall  if  at  that  point  I  wrote  on 

10  it. 

1 1  Q      But  you  asked  your  husband  to  make  a  copy 

12  onto  a  regular  size  cassette,  meaning  the  same  size 

13  cassette  that  one  might  buy  a  commercial  recording 

14  on? 

1 5  A      Correct. 

16  Q      And  what  did  you  do  with  the  copy? 

17  A      I  maintained  it  for  a  brief  period  of  time 

18  until  meeting  with  the  independent  counsel,  and  then 

19  I  sent  it  to  Mr.  Forshey. 

20  Q      Where  did  you  maintain  it? 

21  A      At  home. 

22 Q      Did  you  keep  other  documents  relating  to 
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1  your  RTC  work  at  home? 

2  A      No,  not  as  a  general  rule. 

3  Q      Did  you  ever  do  so? 

4  A      Yes,  when  I  was  working  at  home. 

5  Q      So  you  would  take  the  materials  that  you 

6  were  working  on  home  and  then  return  them  the  next 

7  day  when  you  went  to  the  office? 

8  A      That's  correct. 

9  Q      Did  you  ever  decide  that  you  would  maintain 

1 0  copies  at  some  place  other  than  your  office? 

1 1  A      Yes. 

12  Q      When  was  that? 

13  A      After  I  retained  Mr.  Forshey. 

14  Q      And  when  was  that? 

15  A      March  of  1994. 

16  Q      And  what  copies  of  what  material  did  you 

17  make? 

18  A      Copies  of  the  referrals  and  exhibits  and 

19  what  was  in  my  administrative  file  at  the  time. 

20  Q      And  where  did  you  maintain  those? 

21  A      I'm  sorry,  I  can't  hear  you. 

22  Q      Where  did  you  maintain  those?   I'm  sorry. 
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1  A      I  maintained  them  at  my  residence. 

2  Q      In  the  garage  or  where? 

3  A      In  a  closet. 

4  Q      In  a  closet.   And  what  volume  of  material 

5  was  it,  a  file  drawer,  more? 

6  A      I  think  it  comprised  maybe  one  banker  box. 

7  Q      And  when  did  you  make  the  copies,  during 

8  normal  business  hours? 

9  A      I  did  not  make  the  copies. 

10  Q      Who  did? 

1 1  A      Ann  Lewis  Richardson  who  was  a  clerk  in  the 

12  criminal  investigations  department. 

13  Q      At  your  request? 

14  A      Yes,  sir. 

15  Q      And  what  did  you  say  to  her  about  making -- 

16  the  purpose  for  which  these  copies  were  made? 

17  A      I  did  not  discuss  the  purpose  with  her. 

18  Q      Did  you  disclose  the  purpose  to  anyone? 

19  A      No,  sir. 

20  Q      And  then  you  sent  them  to  your  attorney, 

21  did  you  say? 

22 A      Ultimately  I  gave  them  to  my  attorney,  yes. 
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1  Q      When  was  that? 

2  MR.  FORSHEY:    You  can  answer. 

3  THE  WITNESS:   March  1994. 

4  BY  MR.  BEN-VENISTE: 

5  Q      So  roughly  contemporaneous  with  copying 

6  them  you  sent  them  to  your  attorney? 

7  A      To  the  best  of  my  recollection,  yes,  sir. 

8  Q      Was  there  any  issue  in  your  mind  about 

9  whether  there  were  confidential  materials  in  there 

10  that  should  not  be  seen  by  someone  other  than  RTC 

1 1  employees? 

12  A      Yes. 

13  Q      And  what  was  the  question? 

14  A      I  viewed  them  as  confidential  documents 

15  that  shouldn't  be  shared  for  public  consumption. 

16  Q      But  would  it  be  okay  in  your  mind  for  your 

1 7  attorney  to  see  it? 

18  A      When  I  asked  him  to  retain  me  and  given  the 

1 9  reasons  I  made  the  request  yes,  it  was  okay  in  my 

20  mind  for  him  to  see  them. 

21  Q      Did  you  seek  any  counsel  from  within  your 

22  agency  about  whether  that  would  be  appropriate? 
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A      No,  I  did  not. 

Q      So  again  this  would  be  an  instance  where 
the  dissemination,  this  time  of  a  great  quantity  of 
confidential  information  to  a  third  party  would  be 
okay  under  the  circumstances? 

A      I  don't  think  that's  very  fairly 
characterized. 

Q      What's  unfair  about  it? 

A      The  fact  that  I  was  giving  them  to  my 
counsel  on  the  basis  of  a  client-attorney  privilege 
in  the  assumption  that  none  of  that  information  would 
go  out  of  his  office. 

Q      You  made  that  assumption? 

A      I  made  that  judgment,  yes,  sir. 

Q      Now,  when  did  you  first  have  a  conversation 
with  anyone  other  than  your  husband  about  making  this 
tape  recording  with  Ms.  Breslaw? 

A  I  believe  the  next  conversation  I  had  about 
that  was  with  the  independent  counsel's  office  —  oh, 
I'm  sorry.   No,  strike  that. 

It  was  with  Mr.  Leach  on  February  18th. 

Q      You  told  Mr.  Leach  that  you  had  made  a 

236 
copy,  you  had  made  a  recording  of  your  conversation? 

A      Yes,  sir. 

Q      And  did  you  play  it  for  him? 

A      Yes,  I  did. 

Q      And  did  you  provide  him  with  documents? 

A      Yes,  I  did. 

Q      And  again  that  was  on  your  own  judgment 
that  it  would  be  appropriate  to  disseminate  RTC 
confidential  documents  in  this  manner? 

A      I  determined  it  was  appropriate  to  turn 
them  over  to  the  House  Banking  Committee  as  an 
oversight  authority  for  the  RTC. 

Q      And  did  anyone  encourage  you  to  do  that? 

A      No,  sir. 

Q      And  did  you  provide  Representative  Leach  or 
anyone  else  in  Washington  with  a  copy  of  this 
cassette? 

A      No,  sir. 

Q      What  were  the  regulations,  if  any,  about 
the  use  of  a  tape  recorder  to  record  conversations 
where  the  other  party  was  not  aware  that  the 
recording  was  being  made? 
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1  MR.  FORSHEY:    Whose  regulations? 

2  MR.  BEN-VENISTE:    RTC  regulations. 

3  THE  WITNESS:    I  wasn't  aware  of  any. 

4  BY  MR.  BEN-VENISTE: 

5  Q      So  as  far  as  you  knew  there  was  no 

6  inhibitions  about  tape  recording  co-workers, 

7  witnesses,  lawyers,  anyone  you  might  have  dealings 

8  with? 

9  A      No,  sir,  I  had  never  seen  a  policy 

10  statement  to  that  effect. 

11  Q      No  one  had  ever  given  you  any  instruction 

12  about  that? 

13  A      No,  sir. 

14  Q      And  insofar  as  you  know  there  is  no  such 

15  regulation? 

16  A      Not  that  I  have  seen. 

17  Q      Has  anyone  told  you  about  any  such 

18  regulation? 

19  A      No,  sir. 

20  Q      Has  anyone  ever  told  you  about  whether  it 

21  is  appropriate  to  tape  record  a  colleague  without 

22  that  colleague's  knowledge? 
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1  A      There  have  been  comments  made  to  that 

2  effect  since  that  time,  yes. 

3  Q      And  who  has  told  you  that? 

4  A      No  one  has  directly  stated  that  to  me,  but 

5  I  have  heard  comments  made  to  that  effect. 

6  Q      And  I'm  sorry  I  don't  understand  how  you 

7  would  learn  that  without  somebody  telling  you. 

8  A      I  reference  comments  made  during  the  August 

9  hearings  in  which  Mr.  Leach  characterized  it  as  an 

10  inappropriately  taped  conversation. 

1 1  Q      And  Representative  Leach  is  the  only  person 

12  that  you  know  that's  made  a  comment  about  whether 

13  it's  appropriate  within  your  agency  for  one  colleague 

14  to  tape  record  another  one  secretly? 

1 5  A      No,  sir.    Some  of  my  co-workers  commented 

16  as  well. 

17  Q      But  no  one  in  a  supervisory  capacity? 

18  A      No,  sir. 

19  Q      And  there  wasn't  any  reason  given  as  to  why 

20  you  were  placed  on  temporary  leave  or  whatever  the 

21  designation  was  for  the  time  that  you  were  in  limbo? 

22  A      Mr.  Ben-Veniste,  nobody  ever  gave  me  any 
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1  reason  for  putting  me  on  administrative  leave. 

2  Q      Okay.   Now,  did  you  provide  a  copy  to 

3  Representative  Leach  or  anyone  on  his  staff  here  in 

4  Washington? 

5  A      A  copy  of  the  cassette  tape? 

6  Q      Yes. 

7  A      No,  sir. 

8  Q      Okay.   You  played  it  for  him  and  then  took 

9  it  back? 

10  A      That's  correct. 

1 1  Q      And  that  was  the  original  or  the  copy  that 

12  you  played? 

13  A      The  original. 

14  Q      And  did  Representative  Leach  ask  you  about 

15  the  circumstances  under  which  you  made  the  recording? 

16  A      To  the  best  of  my  recollection,  yes,  we 

17  discussed  it. 

1 8  Q      Who  else  was  present? 

19  A      No  one. 

20  Q      And  who  was  the  next  person  to  whom  you 

21  revealed  that  you  had  this  tape  recording? 

22 A      Mr.  Ausen  and  Mr.  Iorio  concurrently. 
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1  Q      When  was  that? 

2  A      After  —  sometime  after  March  24th,  1 994. 

3  Q      Did  you  tell  anyone  in  your  agency  that  you 

4  were  coming  to  see  Mr.  Leach? 

5  A      No,  sir. 

6  Q      And  again  was  there  some  reason  why  you 

7  didn't  tell  Mr.  Iorio,  your  supervisor? 

8  A      Yes,  sir. 

9  Q      What  was  that? 

10  A      I  did  not  wish  to  put  Mr.  Ausen  or 

1 1  Mr.  Iorio  in  the  position  of  having  knowledge  that  it 

12  was  my  intention  to  meet  with  Mr.  Leach. 

1 3  Q      And  what  was  the  reason  for  that? 

14  A      It  was  my  decision  based  upon  what  I  viewed 

15  as  extensive  evidence  of  roadblocks  that  were 

16  cropping  up  around  the  investigation. 

17  Q      At  that  point  did  you  trust  Mr.  Iorio' s 

1 8  judgment? 

19  A      Yes. 

20  Q      Did  you  trust  Mr.  Ausen's  judgment? 

21  A      Yes. 

22  Q      And  did  you  feel  that  if  you  had  told  them 
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1  that  you  were  going  to  give  RTC  documents  to  some 

2  third  party  that  they  would  have  concurred? 

3  A      No,  sir. 

4  Q      Did  you  tell  anyone  that  you  had  asked  an 

5  RTC  employee  to  copy  confidential  documents  for  the 

6  purpose  of  transmitting  them  to  a  third  party;  that 

7  is  your  attorney  and  his  law  firm? 

8  A      Not  that  I  recall. 

9  Q      And  for  the  same  reasons? 

10  A      I  don't  know  that  I  even  thought  of  a 

1 1  reason  on  that. 

12  Q      So  it  didn't  even  occur  to  you  that  you 

13  might  ask  your  supervisor  whether  this  was  an 

14  appropriate  thing  to  do? 

15  A      No,  sir. 

16  Q      Now,  when  did  you  turn  over  a  copy  or  an 

17  original  of  this  cassette  to  the  independent  counsel? 

18  A      It  went  out  with  a  letter  of  transmittal  on 

19  March  31st,  1994. 

20  Q      And  when  was  the  first  time  you  were  asked 

21  to  provide  it? 

22  A      Sometime  between  March  14th  when  I 
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1  initially  met  with  them  and  when  I  actually  sent  it 

2  on  March  31st. 

3  Q      And  what  do  you  recall  about  the  request? 

4  A      Just  that  they  asked  me  to  go  ahead  and 

5  send  them  the  original  tape. 

6  Q      And  what  did  you  say? 

7  A      Certainly. 

8  Q      And  at  that  time  you  had  the  tape  with  you, 

9  didn't  you? 

10  A      With  me  as  in  on  my  person  or  — 

1 1  Q      Yes,  in  your  possession? 

12  A      Yes,  I  did. 

13  Q      At  the  time  you  had  the  conversation,  is 

14  that  correct? 

15  A      Yes,  sir,  it  was  a  telephone  conversation. 

16  Q      And  before  the  telephone  conversation,  was 

17  there  a  face-to-face  meeting  in  which  you  had  a  copy 

18  of  the  cassette  with  you  but  did  not  turn  it  over? 

19  A      No,  sir. 

20  Q      Or  the  original  of  the  cassette? 

21  A      No,  sir. 

22  Q      There  was  not? 
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1  A      There  was  a  face-to-face  meeting,  but  I  did 

2  not  have  the  cassette  with  me  at  that  time. 

3  Q      You  did  not  have  it  in  your  briefcase? 

4  A      I  don't  remember.   I  don't  think  I  did,  but 

5  I  don't  remember. 

6  Q      You  recall  being  asked  to  provide  the 

7  cassette  and  you  don't  remember  having  it  in  your 

8  briefcase  at  the  time? 

9  A      I  recall  the  phone  conversation  in  which  I 

10  told  him  I  would  send  it  to  him  and  the  request  had 

1 1  been  made. 

12  Q      Now  I'm  talking  about  the  face-to-face.  Is 

13  it  your  testimony  here  that  you  don't  recall  having 

14  that  cassette  on  your  person  in  your  possession  at 

15  the  time  the  request  was  made  to  provide  it? 

16  A      No,  I  believe  I  did  have  it  in  my 

1 7  briefcase. 

18  Q      And  the  reason  why  you  didn't  provide  it 

19  was? 

20  A      I  don't  recall  why  I  didn't  provide  it  to 

21  them  at  that  time. 

22 Q      Did  you  ever  explain  why  you  didn't  provide 
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1  it? 

2  A      I  had  a  later  conversation  with  an  FBI 

3  agent  in  which  we  discussed  at  length  over  the  phone 

4  the  circumstances  surrounding  the  tape. 

5  Q      Did  you  ever  explain  why  you  didn't  provide 

6  it  when  you  were  asked  for  it  in  your  face-to-face 

7  meeting  and  you  had  it  in  your  possession? 

8  A      I  don't  think  we  talked  about  the  fact  that 

9  the  conversation  was  taped  during  my  initial  meeting 

10  with  the  independent  counsel. 

11  Q      So  you  are  changing  back  again  that  you 

12  hadn't  been  requested  to  provide  it? 

13  MR.  GIUFFRA:    I  think  that's  a  little  bit 

14  unfair. 

15  THE  WITNESS:    I'm  sorry.    I'm  trying  to 

16  refresh  my  recollection  of  this  as  I  go.    My  initial 

17  meeting  with  the  independent  counsel  we  discussed 

18  many,  many  things,  but  I  do  not  believe  that  taping 

19  was  among  them. 

20  BY  MR.  BEN-VENISTE: 

21  Q      You  are  saying  that  you  had  no 

22  recollection  -- 


5212 

245 

1  MR.  GIUFFRA:    Let  her  finish.    I  think 

2  she's  trying  to  answer  the  question. 

THE  WITNESS:    I  am.    I  made  contemporaneous 

4  notes  from  the  tape  and  those  notes  were  part  of  the 

5  records  that  I  believe  I  turned  over  to  the 

6  independent  counsel,  but  I  don't  believe  we  discussed 

7  the  fact  that  there  was  a  recording  until  a  later 

8  date  when  I  spoke  with  an  FBI  agent  explained  the 

9  circumstances  to  her  and  it  was  at  that  point  that 

10  they  asked  for  and  I  agreed  to  send  the  original 

1 1  which  was  transmitted  on  March  3 1st. 

12  BY  MR.  BEN-VENISTE: 

13  Q      So  in  your  first  meeting  you  went  into  the 

14  fact  that  you  had  a  conversation  with  Ms.  Breslaw, 

1 5  but  you  did  not  reveal  that  you  had  tape  recorded 

16  Ms.  Breslaw? 

17  A      That's  correct. 

18  Q      And  you  only  had  one  face-to-face  meeting 

19  with  any  attorney  for  the  independent  counsel  or  FBI 

20  agent  working  for  the  independent  counsel  prior  to 

21  the  time  of  the  telephone  call  in  which  you  said  you 

22  would  send  a  -  the  cassette? 


1  A      It  was  one  three-day  meeting,  yes,  sir. 

2  Q      So  over  the  three-day  period  you  did  not 

3  reveal  that  you  had  made  the  tape-recording? 

4  A      No,  I  did  not. 

5  Q      But  you  discussed  the  conversation  at  some 

6  length? 

7  A      Correct. 

8  Q      And  what  was  the  reason  why  you  did  not 

9  reveal  you  had  the  tape  recording,  having  already 

10  played  it  for  Congressman  Leach  and  having  made  a 

1 1  copy  for  the  purpose  of  providing  it  to  law 

12  enforcement? 

13  A      I  did  not  know  anything  about  Mr.  Fiske, 

14  and  I  was  nervous  about  the  situation  and  the  way 

1 5  that  the  taping  had  occurred. 

16  Q      And  did  you  feel  that  it  was  likely  that 

17  trained  investigators  might  not  believe  the  way  that 

1 8  you  say  the  tape  recorded  conversation  occurred? 

19  A      No,  sir. 

20  Q      And  what  was  there  about  Mr.  Fiske  that 

21  made  you  think  that  you  could  not  provide  to  the  FBI 

22  agents  or  attorneys  working  with  independent  counsel 
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1  information  relating  to  the  fact  that  you  had  made  a 

2  tape  recording? 

3  MR.  GIUFFRA:   Could  you  raise  your  voice 

4  actually.  Acoustics  really  are  terrible  in  this 

5  room. 

6  MR.  BEN-VENISTE:    See  what  I  mean. 

7  MR.  GIUFFRA:    I  agree  with  you. 

8  THE  WITNESS:    Would  you  restate  your 

9  question,  please,  sir. 

10  MR.  BEN-VENISTE:   Read  it  back. 

1 1  (The  reporter  read  the  record  as  requested.) 

12  THE  WITNESS:   My  own  cautious  nature  and 

13  the  fact  that  I  was  seeking  a  comfort  level  with  the 

14  staff  in  the  independent  counsel's  office. 

15  BY  MR.  BEN-VENISTE: 

16  Q      So  by  the  end  of  the  three  days  of  meeting 

17  with  them  that  you  hadn't  reached  that  comfort  level 

18  yet? 

19  A      I  was  getting  there. 

20  Q      And  after  that  where  did  the  three-day 

21  meeting  occur? 

22  A      In  Little  Rock. 
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1  Q      And  how  much  time  went  by  before  you 

2  advised  them  that  you  had  tape  recorded  this  meeting? 

3  A      As  1  recall  it  was  a  very  brief  period  of 

4  time  after  the  conclusion  of  that  meeting. 

5  Q      A  matter  of  days  or  weeks? 

6  A      A  matter  of  days. 

7  Q      And  did  you  provide  the  original  at  their 

8  request? 

9  A      Yes,  sir. 

10  Q      And  by  this  time  you  say  you  had  thrown 

1 1  away  the  tape  recorder  itself? 

12  A      That's  correct. 

13  Q      Did  you  tell  them  that? 

14  A      I  don't  remember. 

1 5  Q      Did  anyone  ask  you  to  provide  the  original 

16  tape  recorder? 

17  A      No,  sir. 

1 8  Q      Did  anyone  ask  you  to  provide  any 

19  microcassettes  that  you  had  used  in  connection  with 

20  that  tape  recorder  other  than  the  one  relating  to 

21  your  conversation  with  Ms.  Breslaw? 

22  A      No,  sir. 
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1  Q      Now,  who  made  the  transcript  that  you  have 

2  provided  to  us  of  that  conversation? 

3  (Witness  conferred  with  counsel.) 

4  THE  WITNESS:    I  did. 

5  BY  MR.  BEN-VENISTE: 

6  Q      And  how  many  times  have  you  listened  to 

7  that  tape  now? 

8  A      While  making  the  transcript,  several.   I 

9  can't  count  them. 

10  Q      And  so  let  me  ask  you  whether  in  making  the 

1 1  duplicate  your  husband  simply  recorded  from  the 

12  beginning  of  the  original  tape  everything  that  was  on 

13  there  to  the  end? 

14  A      I  believe  he  recorded  an  opening  comment 

1 5  that  I  made  leading  into  the  conversation  and  then  to 

16  the  end  of  that  conversation  with  Ms.  Breslaw  and 

1 7  that  was  the  extent  of  what  he  recorded. 

18  Q      And  so  he  did  that  without  listening  to  the 

19  tape  you  say? 

20  A      Yes,  sir. 

21  Q      And  how  was  he  able  to  do  that,  to  hit  it 

22  just  right  on  the  tape? 
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1  A      He  was  working  on  another  project  in  his 

2  newsroom  with  his  headphones  on  editing  another  tape 

3  as  this  was  being  duplicated  and  copied  on  another 

4  machine. 

5  Q      I  mean  you've  indicated  that  your  comments 

6  "come  in,  come  in"  don't  occur  right  at  the 

7  beginning  of  the  spool  of  tape;  correct? 

8  A      Correct. 

9  Q      So  how  would  he  know  just  to  pick  up  the 

10  duplicate  copy  at  that  point  if  that's  what  you've 

1 1  just  indicated? 

12  A      Allow  me  to  clarify,  please.   I  do  recall 

13  there  was  space  at  the  beginning  of  that  tape  and 

14  over  that  space  I  recorded  a  very  brief  explanation 

15  of  the  conversation  that  was  to  follow.    And  then  I 

16  rewound  it  and  gave  it  to  him  and  asked  him,  here, 

17  start  here  and  just  record  it  for  me. 

18  Q      Oh.    So  you  went  to  the  original  of  the 

19  tape  after  the  conversation  had  been  made  and  you 

20  added  some  sort  of  a  prologue? 

21  A      Yes,  I  did. 

22  Q      And  was  that  at  the  very  beginning  of  the 
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1  spool  of  tape  that  you  gave  this  prologue? 

2  A      I  don't  recall  that  it  was  at  the  very 

3  beginning  but  it  preceded  the  conversation. 

4  Q      I  don't  see  that  there's  any  prologue 

5  reflected  on  the  transcript  that  we  have.   Our 

6  transcript  begins  with  you  saying  "come  in,  come 

7  in." 

8  A      If  I  may.   This  line  up  here  is  effectively 
what  the  prologue  was,  but  I  did  not  include  that  as 
denoting  that  that  was  my  voice  at  the  very  beginning 
of  the  tape. 

Q      What  you've  referred  me  to  is  the  words 
"this  is  a  transcript  of  a  conversation  between  RTC 
senior  criminal  investigator  L.  Jean  Lewis  and  senior 
RTC/PLS  attorney  April  Breslaw  on  2/2/94"? 

A      Yes,  I  believe  what  I  said  was  the 
following  conversation  is.    That's  the  best 
recollection  I  have. 

Q      So  you're  paraphrasing  something  at  the 
beginning  of  this  tape;  correct? 

A      At  the  beginning  of  the  transcript,  yes, 
sir. 


Q      And  then  the  tape  begins? 

A      Yes,  sir,  then  the  ~ 

Q      Or  was  there  some  more  time? 

A      No,  sir,  then  the  actual  conversation 
began. 

Q      So  you  went  back  to  the  original,  you 
listened  to  it,  you  said  well,  I'll  have  enough  room 
on  the  tape  so  I  don't  record  over  the  conversation 
between  me  and  Ms.  Breslaw,  and  I  can  add  this  little 
preface? 

A      That's  correct. 

Q      And  you're  sure  that  you  went  back  and  did 
this;  you  didn't  do  this  in  the  first  instance? 

A      No,  sir,  I'm  quite  certain  I  went  back  and 
did  it  the  night  I  asked  my  husband  to  make  a 
recording. 

Q  And  you  did  that  on  the  original  as  well  as 
on  the  copy,  which  would  have  been  carried  over  to 
the  copy;  is  that  what  you're  saying? 

A      I  did  it  on  the  original  before  the  copy 
was  made,  yes,  sir. 

Q      So  how  much  time  was  there  on  the  original 


252 


5216 

253 

1  of  uninteresting  conversation  or  noise  before  the 

2  "come  in,  come  in"  part  began  on  the  original.   Just 

3  enough  time  to  give  this  introductory  information? 

4  A      To  the  best  of  my  recollection  there  was  a 

5  little  more  time  than  that,  so  there  was  adequate 

6  time  for  me  to  put  that  preface  on  there  and  make 

7  sure  that  the  beginning  of  the  conversation  was 

8  accurately  captured. 

9  Q      So  about  how  much  time  elapses  between  the 

10  end  of  your  preface  and  the  words  "come  in,  come  in," 

1 1  by  you  to  Ms.  Breslaw? 

12  A      Not  a  lot.    I  don't  know  exactly. 

13  Q      A  couple  of  minutes  or  less  than  a  minute? 

14  A      I  really  don't  know. 

1 5  Q      Did  you  erase  over  everything  that  happened 

16  before  the  words  "come  in,  come  in"  are  reflected? 

17  A      From  what  I  remember  there  was  pretty  much 

18  just  white  noise,  files  being  moved  around  on  my 

19  desk,  me  typing  on  the  computer  keyboard.   I  don't 

20  recall  any  conversation  at  the  beginning  of  that  at 

21  all. 

22 Q      Did  you  record  over  the  beginning  of  it 
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1  until  the  words  come  in,  come  in? 

2  A      I  don't  believe  so.    I  think  there  is  a 

3  little  space  between  the  end  of  my  comment  and  the 

4  first  comment,  come  in,  come  in. 

5  Q      And  that's  from  the  original  sounds  that 

6  were  on  the  original  microcassette? 

7  A      Yes,  sir. 

8  Q      And  you  think  that's  how  much  in  length,  a 

9  minute  or  so? 

10  A      I'm  not  following  your  question, 

11  Mr.  Ben-Veniste. 

12  Q      How  long  is  the  noise,  white  noise  as  you 

13  put  it,  from  the  original  cassette  until  the  words 

14  "come  in,  come  in"? 

15  A      Prior  to  my  insertion  of  this  comment? 

16  Q      Well,  after  you  finished  your  comment? 

17  A      I  don't  know. 

18  Q      I'm  asking  whether  it's  a  matter  of  seconds 

19  or  minutes  or  you've  listened  to  this  many,  many 

20  times? 

21  MR.  FORSHEY:    Mr.  Ben-Veniste,  she's 

22  answered  your  question  I  think  three  or  four  times 
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1  now.   She  doesn't  know. 

2  BY  MR.  BEN-VENISTE: 

3  Q      Well,  let  me  try  again.   Are  you  saying 

4  that  it  could  be  as  much  as  five  minutes? 

5  A      There  is  a  lapse  of  time  there,  but  I  don't 

6  know  how  much. 

7  Q      But  you're  certain  that  you  did  not  record 

8  over  that  period  prior  to  the  time  that  the  words 

9  "come  in,  come  in"  are  heard  other  than  to  insert 

10  this  preface? 

1 1  A      That  is  correct,  and  there  was  no  other 

12  conversation  prior  to  "come  in,  come  in." 

13  Q      So  under  your  explanation  of  how  this  tape 

14  recorder  started  recording,  it  would  have  been  just 

15  fortuitous  that  it  happened  to  go  on  by  itself  just  a 

16  matter  of  moments  before  Ms.  Breslaw  entered  your 

17  office? 

18  MR.  FORSHEY:    I'll  object.   I  don't  think 

19  that  accurately  reflects  her  testimony. 

20  BY  MR.  BEN-VENISTE: 

21  Q      You  may  answer. 

22 MR.  GIUFFRA:    Why  don't  you  read  the 


256 


1  question  back. 

2  (The  reporter  read  the  record  as  requested.) 

3  THE  WITNESS:   It  was  on  when  Ms.  Breslaw 

4  came  into  my  office. 

5  BY  MR.  BEN-VENISTE: 

6  Q      So  your  answer  is  that  just  happened 

7  fortuitously  that  it  went  on  just  when  she  came  in? 

8  A      That  is  your  choice  of  words. 

9  Q     Well,  you  didn't  design  it  to  come  on 

10  purposely? 

1 1  A      No,  sir,  I  did  not. 

12  Q     Now,  after  you  had  changed  the  side  of  the 

13  tape  because  you  realized  you  had  recorded  Mr.  Iorio 

14  and  others  earlier  that  afternoon  and  you 

15  fast-forwarded  it  so  that  you  would  be  at  the 

1 6  beginning  of  the  other  side  of  the  tape,  would  that 

17  be  side  B  now  that  we're  talking  about? 

18  A      Ms.  Breslaw's  conversation  with  me  was  on 

19  side  B  of  the  tape. 

20  Q      Okay.   So  you  testified  previously  that  you 

21  fast  forwarded  to  the  end  of  side  A,  flipped  the 

22  cassette  over  and  reinserted  it  into  the  recorder; 
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1  correct? 

2  A      Correct. 

3  Q      And  then  you  left  it  on  your  desk? 

4  A      Correct. 

5  Q      Did  you  have  anything  further  to  do  with 

6  it? 

7  A      No,  sir,  not  until  I  realized  that  it  was 

8  actually  recording  when  Ms.  Breslaw  was  in  my  office. 

9  Q      Now,  according  to  the  way  that  particular 

10  tape  recorder  records,  since  you  have  another  one  of 

1 1  a  similar  design,  do  you  know  whether  the  record  key 

12  is  generally  required  to  be  depressed  in  order  to 

13  make  a  recording? 

14  A      There  are  significant  differences  in  the 

15  models. 

16  Q      Well,  let's  go  on  and  not  confuse  the 

17  matter  by  comparing  the  new  and  improved  recorder  to 

18  the  old  and  dilapidated  eight-year  old  model  and 

19  stick  with  your  experience  over  those  eight  years  in 

20  using  that  recorder. 

21  Did  you  have  to  depress  the  record  button 

22  in  order  to  make  a  recording,  generally  speaking  when 
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1  the  machine  was  functioning  properly? 

2  A      When  it  was  functioning  properly,  yes. 

3  Q      And  was  that  simply  one  key  that  had  to  be 

4  depressed  or  was  it  required  that  you  press  record  in 

5  conjunction  with  something  else  in  order  to  make  a 

6  recording? 

7  A      It  was  one  record  button,  and  it  was  on  top 

8  of  the  tape  recorder. 

9  Q      And  when  the  machine  was  functioning 

10  properly,  you  would  have  to  press  that  one  record 

1 1  button  in  order  to  make  a  recording? 

12  A      That's  correct. 

13  Q      And  when  you  noticed  that  the  machine  had 

14  recorded  Mr.  Iorio,  was  that  button  depressed? 

15  A      You've  made  several  references  to  my 

16  recording  Mr.  Iorio,  I  don't  recall  testifying  that  I 

17  recorded  specifically  Mr.  Iorio. 

1 8  Q      Excuse  me.   When  your  tape  recorder 

19  recorded  Mr.  Iorio  earlier  that  day,  do  you  recall 

20  whether  the  record  button  was  depressed? 

21  A      No,  I  don't. 

22  Q      Do  you  recall  whether,  on  prior  occasions 
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1  when  the  machine  had  recorded  on  its  own  volition, 

2  whether  the  record  button  had  been  depressed? 

3  A      I  recall  one  instance  in  which  there  was  a 

4  recording,  and  it  was  recording,  the  light  was  red 

5  and  the  record  button  was  not  depressed. 

6  Q      But  you  don't  know  if  that  instance  was  the 

7  one  which  captured  Mr.  Iorio's  voice  on  the  2nd  of 

8  February? 

9  A      No,  sir,  that  had  —  that  occurred  quite 

10  some  time  prior  to  that  and  I  noticed  it  while  I  was 

1 1  having  a  phone  conversation  one  day  and  I  reached 

12  down  and  picked  it  up  and  looked  down  at  it  and  saw 

1 3  the  record  button  was  not  depressed  but  that  the 

14  light  was  on. 

15  Q      And  so  you  don't  feel  that  you  might  have 

16  inadvertently  pressed  the  record  button  February  the 

17  2nd  in  order  to  catch  Mr.  Iorio's  voice? 

18  A      No,  sir. 

19  Q      And  when  you  noticed  that  Ms.  Breslaw's 

20  voice  was  captured  on  the  recording,  were  you  able  to 

21  tell  if  the  record  button  was  depressed  or  not? 

22 A      It  was  lying  flat  on  my  desk,  and  the 
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1  record  button  was  up  at  the  top  on  the  left  and  from 

2  where  I  was  sitting  and  where  it  was  lying  next  to  my 

3  calculator,  I  would  not  have  been  able  to  see  if  it 

4  was  depressed  or  not. 

5  Q      Well,  when  Ms.  Breslaw  left  the  meeting, 

6  did  you  attend  to  the  tape  recorder? 

7  A      Yes. 

8  Q      Did  you  notice  whether  the  record  button 

9  was  depressed? 

10  A      No. 

1 1  Q      But  you  knew  you  had  made  a  recording  or 

12  the  recorder  had  made  a  recording  of  this 

1 3  conversation? 

14  A      Yes,  sir. 

15  Q      And  you  knew  there  was  a  cassette  in  there 

16  it  hadn't  just,  the  red  light  hadn't  come  on  with 

17  blank  bullets  so  to  speak,  there  was  an  actual 

18  cassette  in  there;  right,  you  knew  that? 

19  A      I  knew  there  was  a  cassette  in  there,  yes. 

20  Q      Of  course  you  just  flipped  it  over  and 

21  changed  it  earlier  that  afternoon? 

22  A      Correct. 


5220 

1  Q      So  did  you  remember  turning  the  tape 

2  recorder  off  or  did  it  just  continue  to  run  along  on 

3  its  own  after  Ms.  Breslaw  left? 

4  A      After  she  left  I  remember  picking  it  up  and 

5  shaking  it  and  hitting  a  stop  button  on  the  side. 

6  Q      You  hit  the  stop  button? 

A      I  depressed  a  stop  button  on  the  side, 

8  again. 

9  Q      And  when  you  say  again,  what  do  you  refer 

10  to? 

1 1  A      It  was  another  part  of  the  hiccups. 

12  Sometimes  it  would  stop  and  sometimes  it  wouldn't. 

13  So  I  would  have  to  make  an  effort  to  depress  the  stop 

14  button. 

15  Q      And  did  the  tape  recorder  give  up  and  stop 

16  at  that  point? 

17  A      Yes. 

18  Q      And  how  much  tape  was  left  on  the 

19  microcassette,  do  you  know? 

20  A      I'm  sorry,  I  don't  recall. 

21  Q      And  during  all  these  times  where  you  have 

22  listened  to  the  recording,  have  you  ever  noticed  how 

1  long  this  recording  is  of  your  conversation? 

2  A      I  recall  timing  it.    The  first  time  I 

3  actually  listened  to  it  and  I  knew  what  time 

4  Ms.  Breslaw  had  come  into  my  office  so  I  believed 

5  that  that  was  a  40-minute  conversation. 

6  Q      So  there  would  have  been  roughly  20  minutes 

7  left  of  unrecorded  space  on  the  cassette,  minus  the 

8  period  for  your  preface? 

9  A      Roughly,  yes,  sir. 

10  Q      And  your  preface  would  have  to  be  less  than 

1 1  a  minute,  wouldn't  you  say? 

12  A      Yes,  sir. 

13  MR.  FORSHEY:    Counsel,  just  give  us  a 

14  second. 

15  (Witness  conferred  with  counsel.) 

16  MR.  GIUFFRA:    Mr.  Ben-Veniste,  it's  now 

17  five  minutes  to  five,  just  roughly  how  much  longer  do 

18  you  think  your  examination  will  take? 

19  MR.  BEN-VENISTE:    Quite  a  bit  more. 

20  MR.  LEVIN:    More  than  50  percent  more? 

21  MR.  GIUFFRA:    Are  we  talking  two  hours, 

22  three  hours,  four  hours,  five  hours? 
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1  MR.  LEVIN:    In  other  words,  until  midnight, 

2  until  7:00? 

3  MR.  BEN-VENISTE:    If  you  have  a  need  to 

4  take  a  break,  Counsel. 

5  MR.  GIUFFRA:    I  think  the  point  is  if  it's 

6  going  to  be  beyond  two  hours  I  think  we  probably  may 

7  want  to  do  this  again  tomorrow. 

8  MR.  BEN-VENISTE:    Well,  we  may  want  to 

9  finish  tonight  if  the  witness  would  like  to. 

10  MR.  FORSHEY:    That's  why  I  was  inquiring  as 

1 1  to  whether  the  witness  is  too  tired  to  continue.   I 

12  certainly  don't  want  her  to  labor  under  that. 

13  THE  WITNESS:   The  witness  is  still  trying 

14  to  recuperate. 

15  MR.  BEN-VENISTE:    Well -- 

16  MR.  FORSHEY:    Let's  go  off  the  record  a 

17  minute. 

18  MR.  BEN-VENISTE:    Sure. 

19  (Discussion  off  the  record.) 

20  MR.  BEN-VENISTE:   Ms.  Lewis,  you've 

21  indicated  through  counsel  that  you  are  somewhat 

22  fatigued.   We  recognize  that  you  are  at  the  tail  end 
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1  of  the  flu  and  that  that's  a  debilitating  infection 

2  to  have  in  and  of  itself  without  having  to  worry 

3  about  testifying.   And  we  do  want  your  best 

4  recollection.  We  do  not  want  to  put  you  through  some 

5  marathon  while  you're  not  feeling  well. 

6  We  have  discussed  being  able  to  accommodate 

7  you  to  our  best  ability.   We  had  planned  to  finish 

8  this  evening,  if  possible.   Since  that  does  not 

9  appear  to  be  possible  under  the  circumstances  we 

10  would  like  to  resume  at  the  next  available 

1 1  opportunity,  and  right  now  I  have  a  deposition  that 

12  I've  got  to  take  tomorrow  at  9:30.   There  are  two 

13  possibilities.   That  deposition  could  be  postponed 

14  until  a  later  time,  or  we  could  take  up  the 

15  resumption  of  your  deposition  at  the  conclusion  of 

16  tomorrow's  deposition. 

17  As  far  as  I'm  concerned,  I'm  prepared  to  do 

18  it  either  way  and  perhaps  doing  it  the  latter  way 

19  would  give  you  more  time  to  rest  up.    But  Mr.  Giuffra 

20  and  I  will  confer  about  how  that  will  occur. 

21  MR.  FORSHEY:    Mr.  Ben-Veniste -- 

22  MR.  BEN-VENISTE:    Tomorrow's  deposition  has 
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1  been  prepared  by  me,  and  I  need  to  be  the  one  to  take 

2  that.   That's  the  only  stipulation. 

3  MR.  GIUFFRA:    Just  so  the  record  is  clear 

4  in  my  conversations  with  Mr.  Forshey,  I  think  in 

5  consultation  with  the  Minority  we  indicated  ~ 

6  MR.  BEN-VENISTE:    With  whom? 

7  MR.  GIUFFRA:    With  the  Minority. 

8  MR.  BEN-VENISTE:    With  whom? 

9  MR.  GIUFFRA:    I  believe  with  Mr.  Lance  Cole 

10  who  is  the  deputy  special  counsel. 

1 1  MR.  BEN-VENISTE:    I  know  who  Lance  Cole  is 

12  I  just  wondered  who  it  was. 

13  MR.  GIUFFRA:    If  you  would  allow  me  to  at 

14  least  make  a  few  points.    We  had  indicated  that  this 

15  deposition  might  take  two  days  and  that  we  would 

16  schedule  it  for  two  days,  and  I  communicated  to 

17  Mr.  Forshey  that  the  deposition  might  take  two  days, 

18  and  I  think,  speaking  for  the  majority,  that  we  have 

19  an  obligation  to  do  whatever  possible  to  try  to 

20  conclude  Ms.  Lewis's  deposition  tomorrow  during  the 

21  business  hours  which  is  when  we  told  her. 

22 MR.  BEN-VENISTE:    I  don't  know  about  the 
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1  business  hours. 

2  MR.  GIUFFRA:   Can  I  finish  before  you 

3  object. 

4  MR.  BEN-VENISTE:    If  the  purpose  of  this  is 

5  to  suggest  that  it  will  go  on  while  tomorrow's 

6  deposition  will  also  go  on,  then  I  can  tell  you  that 

7  the  answer  to  that  is  no.   Ms.  Breslaw's  deposition 

8  was  originally  scheduled  for  the  24th  as  I  recall. 

9  Her  schedule  and  counsel's  schedule  was  accommodated. 

10  MR.  GIUFFRA:    Ms.  Breslaw,  I  didn't  know 

1 1  Ms.  Breslaw  was  here. 

12  MR.  BEN-VENISTE:    Ms.  Lewis,  I'm  sorry. 

13  That  we  have  attempted  to  accommodate  counsel's 

14  schedule  and  Ms.  Lewis's  schedule.   We  are  now 

15  accommodating  other  things.    But  what  I  will  not 

16  accommodate,  Mr.  Giuffra,  is  either  truncating  the 

17  deposition  or  moving  somebody  into  taking  the 

18  deposition  that's  scheduled  for  tomorrow  again  at 

19  your  request  that  I  will  be  taking.    So  — 

20  MR.  FORSHEY:    Well  -- 

21  MR.  BEN-VENISTE:    My  suggestion  is  that  if 

22  you  provide  us  with  a,  you  know,  you  are  just 
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1  cluttering  up  the  record. 

2  MR.  LEVIN:    He  is  following  his  procedure 

3  of  the  deposition. 

4  MR.  GIUFFRA:    Can  I  have  the  courtesy  of  -- 

5  just  two  minutes? 

6  MR.  BEN-VENISTE:    I  am  prepared  to  go  on. 

7  Why  don't  we  just  go  on? 

8  MR.  FORSHEY:    I  don't  have  any  intent  of 

9  adjourning  this  deposition  until  you  can  find  out  if 

10  you  can  move  that  deposition  in  the  morning.   Let's 

1 1  find  out  now  it's  only  5:00.    Let's  find  that  out  now 

12  before  we  do  anything  more. 

13  MR.  BEN-VENISTE:    Do  you  want  to  go 

14  forward? 

15  MR.  FORSHEY:    I  want  to  find  out  whether  or 

16  not  that  deposition  can  be  moved. 

17  MR.  GIUFFRA:    Plus  I  think  we  have  to  try 

18  to  get  a  handle  on  how  much  longer  this  deposition  is 

19  going  to  be  going. 

20  MR.  BEN-VENISTE:    I've  indicated  that  it's 

2 1  several  hours. 

22 MR.  GIUFFRA:    Do  you  think  if  it's  two 
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1  hours,  then  I  think  we  can  easily  do  it  between  2:00 

2  and  4:00  tomorrow.    If  it's  five  hours  then  I  think 

3  we  have  a  different  situation  on  our  hands. 

4  MR.  FORSHEY:    Is  your  several  hours  two 

5  hours  or  five  hours? 

6  MR.  BEN-VENISTE:    I  don't  think  I'm  going 

7  to  be  cross-examined  by  you,  counsel. 

8  MR.  FORSHEY:    I'm  just  asking.   You  are 

9  trying  to  set  up  a  deposition  schedule.   We  were  told 

10  we  were  going  to  be  here  for  two  days.   I  assumed 

1 1  that  if  we  did  not  finish  today  we  would  start 

12  tomorrow.   Doesn't  look  like  we'll  be  able  to  finish 

13  today  and  I'm  hoping  to  go  forward. 

14  MR.  BEN-VENISTE:    My  conversation  with 

15  Mr.  Giuffra's  colleague  about  this  subject  matter, 

16  Mr.  Chertoff,  was  that  we  would  try  to  finish 

17  Ms.  Lewis's  deposition  if  we  had  to  work  late  in  the 

18  evening  which  we've  done  before.   Ms.  Lewis  does  not 

19  feel  well.    So  we  will  depart  from  that  and  try  to 

20  accommodate  that. 

21  I'm  sorry,  but  there  are  limits  to  the  way 

22  that  we  can  accommodate  it.    I'm  prepared  to  resume 
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1  in  the  morning  if  we  can  move  the  other  deposition. 

2  I've  indicated  that  to  you. 

3  MR.  FORSHEY:   Counsel,  I'm  not  looking  for 

4  an  accommodation.  I  was  told  that  the  deposition 

5  would  go  for  two  days.   All  I'm  asking  at  this  point 

6  is  that  you  try  to  find  out  now  before  the  hour  gets 

7  any  later  whether  or  not  that  deposition  can  be 

8  removed  in  the  morning  we  can  resume  at  9:30.   It 

9  seems  to  be  a  relatively  simple  question. 

10  MR.  BEN-VENISTE:    If  we  can't  move  it, 

1 1  which  will  require  some  calling  around,  then  my 

12  suggestion  is  that  we  try  to  resume  at  5:00. 

13  MR.  FORSHEY:    Well,  rather  than  at  this 

14  point  trying  to  guess  whether  or  not  we  can  or  can't, 

15  let's  find  out. 

16  MR.  BEN-VENISTE:    We  can  get  back  to  you; 

17  if  you  provide  us  with  a  number,  we'll  contact  you. 

18  MR.  FORSHEY:    I  would  like  to  stay  right 

19  here.   We  ought  to  be  able  to  figure  that  out. 

20  MR.  GIUFFRA:    Is  there  correspondence  with 

21  the  Committee  indicating  that  --  confirming  that  the 

22  deposition  will  take  two  days;  that  would  be  Monday 
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1  and  Tuesday. 

2  MR.  FORSHEY:    Probably  so.    I  don't  think  I 

3  have  it  here. 

4  MR.  BEN-VENISTE:    Well,  let's  see  it. 

5  Let's  see  it  if  there  is  such  correspondence. 

6  MR.  FORSHEY:   As  I  say,  I  don't  know  that  I 

7  have  any  correspondence  here  at  this  point. 

8  MR.  BEN-VENISTE:    Look,  Mr.  Giuffra,  I 

9  wouldn't  suspect  that  you  are  trying  to  get  me  out  of 

10  the  deposition  tomorrow,  but  if  you  are,  it's  not 

1 1  going  to  be  successful.  Unfortunately,  we've  got  to 

12  do  things  the  way  we've  got  to  do  them,  just  like  you 

13  do  on  your  side.   I'm  trying  to  be  as  accommodating 

14  as  possible,  and  it  involved  working  late  this 

15  evening,  but  what  we  will  not  do  is  to  truncate  the 

16  deposition. 

17  MR.  FORSHEY:   All  we're  asking  at  this 

1 8  point  is  that  you  go  and  ask,  please,  whether  or  not 

19  it  can  be  -- 

20  MR.  BEN-VENISTE:    There  isn't  anybody  to  go 

21  and  ask.   There  isn't  any  way  because  Ms.  Lewis 

22  doesn't  was  to  testify  any  more  today.   Mr.  Giuffra, 
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1  do  you  understand  that? 

2  MR.  GIUFFRA:    Mr.  Ben-Veniste,  if  you  would 

3  please  stop  the  rude  comments.   Why  don't  you  go  and 

4  try  to  find  out  if  your  deposition  tomorrow  can 

5  either  be  moved  or  perhaps  ~ 

6  MR.  BEN-VENISTE:    If  you  get  Mr.  Chertoff 

7  here,  we  can  find  that  out.    Why  don't  you  call 

8  Mr.  Chertoff  and  ask  him  to  come  here? 

9  MR.  GIUFFRA:    Would  you  just  let  me  get  a 

10  word  in  edgewise. 

1 1  MR.  BEN-VENISTE:    I  think  you  have. 

12  MR.  GIUFFRA:    The  rudeness  today  is  ~ 

13  MR.  BEN-VENISTE:    Look. 

14  MR.  GIUFFRA:   Now  that  we're  on  the  record, 

15  we  can  either  have  Ms.  Lewis's  deposition  commence 

16  tomorrow  afternoon  at  a  civilized  time  or  in  the 

17  morning. 

18  MR.  BEN-VENISTE:    Right. 

19  MR.  GIUFFRA:    I  think  it's  quite  clear  that 

20  we  advise  Ms.  Lewis,  if  you  check  with  Mr.  Cole,  your 

21  colleague,  he'll  know  that  we  told  them  to  have  the 

22  deposition  Monday  and  Tuesday. 

272 

1  MR.  BEN-VENISTE:    Okay. 

2  MR.  GIUFFRA:    And  there  are  plenty  of 

3  lawyers  on  both  sides  who  can  handle  this. 

4  MR.  BEN-VENISTE:    Look,  Ms.  Lewis  doesn't 

5  feel  well,  she  wants  to  take  a  break  and  resume  later 

6  this  evening.   We  can  do  that.   But  what  we  can't  do 

7  is  what  you  want  to  do,  Mr.  Giuffra,  which  is  to 

8  bounce  me  out  of  tomorrow's  deposition. 

9  MR.  LEVIN:    I  didn't  hear  Mr.  Giuffra  say 

10  that. 

1 1  MR.  BEN-VENISTE:    I  don't  care  what  you 

12  heard. 

13  MR.  LEVIN:    You  are  creating  a  phony 

14  record,  sir. 

15  MR.  BEN-VENISTE:    A  phony  record. 

16  MR.  LEVIN:    Yes,  you  are.  Nobody  has  tried 

17  to  bounced  you  out.    We  look  forward  to  seeing  you 

18  tomorrow. 

19  MR.  BEN-VENISTE:    Thank  you  very  much.   I 

20  was  talking  about  the  other  depo,  so  this  is  still 

21  another  case  of  you  getting  it  wrong,  Mr.  Levin. 

22  MR.  GIUFFRA:    Why  don't  we  find  out.   Can 
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1  we,  please?  We  have  wasted  10  minutes.   Can  you 

2  please  find  out  if  we  can  make  the  depo  — 

3  MR.  BEN-VENISTE:   Get  Mr.  Chertoff  here  and 

4  we  can  talk  about  it. 

5  MR.  GIUFFRA:   Pick  up  the  telephone  or  have 

6  someone  —  I  don't  know  who  the  witness  to  the 

7  deposition  is  tomorrow.    I  have  a  feeling  I  think  I 

8  know  whose  deposition  it  was. 

9  MR.  BEN-VENISTE:    I'm  not  going  to  play 

10  these  games  with  you,  Mr.  Giuffra. 

1 1  MR.  GIUFFRA:    Let's  go  off  the  record  so  we 

12  can  stop  the  games. 

13  MR.  BEN-VENISTE:    Okay. 

14  (Discussion  off  the  record.) 

15  MR.  FORSHEY:   I  just  happen  to  have,  as  I 

16  thought  about  it  further,  an  October  17th,  1995 

17  letter  from  Mr.  Giuffra  with  a  copy  to  Mr.  Lance 

18  Cole,  Democrat  deputy  special  counsel.  This  letter 

19  is  written  to  confirm  that  we  have  scheduled 

20  Ms.  Lewis's  deposition  for  9:00  a.m.  on  Monday, 

21  October  30th,  1995,  and  if  necessary,  for  9:30  a.m. 

22  on  October  31,  1995.    It's  my  understanding  that  we 

274 

1  were  going  to  continue  on  to  the  next  day. 

2  MR.  BEN-VENISTE:    Okay.    I'd  like  to  go 

3  ahead  and  include  into  the  record  a  copy  of  this 

4  letter. 

5  MR.  BEN-VENISTE:    Here.   Mark  it. 

6  MR.  FORSHEY:   Counsel,  a  copy  of  the 

7  letter. 

8  MR.  BEN-VENISTE:    I'll  provide  a  copy  and 

9  then  we'll  mark  it. 

10  MR.  FORSHEY:    We're  going  to  do  it. 

1 1  (Discussion  off  the  record.) 

12  MR.  FORSHEY:   I'm  going  to  ask  that  the 

13  letter  of  October  17th,  1995  be  marked  and  placed 

14  into  the  record  and  we  intend  to  be  back  at  9:30  in 

1 5  the  morning  pursuant  to  the  record. 

16  MR.  BEN-VENISTE:    We'll  take  your  request 

17  under  advisement  when  counsel  for  the  majority  shows 

18  up. 

19  MR.  FORSHEY:    I'm  sorry.   You  were  talking 

20  into  the  table.   I  didn't  hear  you. 

21  MR.  BEN-VENISTE:   I  said  we  would  take  your 

22  request  under  advisement  when  counsel  for  the 
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1  majority  shows  up. 

2  MR.  FORSHEY:    It  was  not  a  request. 

3  (Discussion  off  the  record.) 

4  (Lewis  Exhibit  1  identified.) 

5  (Whereupon,  at  5:08  p.m.,  the  deposition 

6  was  adjourned,  to  reconvene  at  9:30  a.m.,  on  Tuesday, 

7  October  31,  1995.) 
8 

9  

10  L.  JEAN  LEWIS 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER 
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I.  CINDY  L.  SEBO 


,  the  officer 


before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  of 
said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


Notary  Public  in  dndrbr  the 
District  of  Columbia 


My  Commission  Expires  FEBRUARY  14,  2000 
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Bnitol  States  Senate 

COMMITTEE  ON  BANKING.  HOUSING.  AND 

URBAN  AFFAIRS 

WASHINGTON.  DC  20510-6075 


October  17,  1995 
By  Facsimile  and  US  Mail 

Michael  Forshey,  Esq. 
Butler  &  Binion,  L.L.P. 
1800  St.  Paul  Place 
Dallas  TX.  75201 

Dear  Mr.  Forshey, 

This  letter  is  to  confirm  that  we  have  rescheduled  Ms.  L.  Jean  Lewis 
deposition  for  9:30  a.m.  on  Monday,  October  30,  1995,  and,  if  necessary,  for  9:30 
a.m.  on  October  31,  1995. 

Please  contact  Alice  Fisher,  Associate  Special  Counsel,  at  202-224-0400 
regarding  any  scheduling  questions. 


i 

Vew  tr 

4* 

?B 

Robert, 
Chief  C 

^Giuffra,' 
ounsel 

'«Ji 

Lance  Cole 

Democrat  Deputy  Special  Counsel 

DEPOSITION 
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DEPOSITION  OF  MARK  K.  STEPHENS 
IN  RE:  S.  RES.  120 


MONDAY,  OCTOBER  30,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  MARK  K.  STEPHENS,  called  for  examina- 
tion pursuant  to  notice  of  deposition,  at  2:10  p.m.  in  Room  640  of 
the  Hart  Senate  Office  Building,  before  JOANNE  LIVERANI,  a  No- 
tary Public  within  and  for  the  District  of  Columbia,  when  were 
present: 


LOUIS  J.  GICALE,  Esq. 

Majority  Deputy  Special  Counsel 

GLENN  F.  IVEY,  Esq. 

Minority  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 
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1  PROCEEDINGS 

2  Whereupon, 

3  MARX  K.  STEPHENS 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name  for  the 

9  record? 

10  A      Mark,  K  as  in  Keith,  Stephens, 

1 1  S-t-e-p-h-e-n-s. 
12 

13 
14 

1 5  Q      Your  present  business  address? 

16  A      409  3rd  Street  Southwest,  Washington,  D.C. 

17  20416. 

1 8  Q      Your  present  position? 

19  A      I  am  the  associate  general  counsel  for 

20  Small  Business  Investment  Company  litigation  and 

21  field  operations. 

22 Q      Which  is  a  part  of  the  Small  Business 

1  Administration;  correct? 

2  A      Yes,  I  am  employed  by  the  Office  of  General 

3  Counsel. 

4  Q      For  the? 

5  A      Small  Business  Administration. 

6  Q     Now,  how  long  have  you  been  employed  in 

7  that  capacity? 

8  THE  WITNESS:   Can  we  go  off  the  record? 

9  MR.  GICALE:   Off  the  record. 

10  (Discussion  off  the  record.) 

1 1  THE  WITNESS:   I  have  been  the  associate 

12  general  counsel  for  SBIC  litigation  since  March  of 

13  1992.   Within  the  last  few  months  I  have  also  taken 

14  on  the  additional  responsibilities  to  head  up  the 

1 5  field  operations  for  the  entire  legal  staff  of  the 

16  country,  overseeing  our  attorney  field  staff. 

17  BY  MR.  GICALE: 

18  Q      Prior  to  March  of  1992,  you  were  ~ 

19  A      I  was  a  special  assistant  to  the  general 

20  counsel,  responsible  for  SBIC  litigation. 

21  Q      General  counsel  of  the  Small  Business 

22  Administration? 


4 


5236 


1  A      Yes,  sir. 

2  Q      For  what  period  of  time? 

3  A      From  approximately  June  of  1990  until  I 

4  received  my  SES  position  in  March  of  1992. 

5  Q      Mr.  Stephens,  this  deposition  today  is 

6  being  conducted  pursuant  to  Senate  Resolution  120. 

7  The  resolution  establishes  a  special  committee 

8  administered  by  the  Banking  Committee  to  conduct  an 

9  investigation  involving  Whitewater  Development 

10  Corporation,  Madison  Guaranty  Savings  &  Loan 

1 1  Association,  Capital  Management  Services  Inc.,  the 

12  Arkansas  Development  Finance  Authority,  and  other 

13  related  matters. 

14  Section  l(b)2(b)  and  (c),  and  l(b)3(e)  of 

15  Senate  Resolution  120  authorize  an  investigation  and 
K>  public  hearings  into  whether  the  White  House  has 

17  engaged  in  improper  contacts  with  any  other  agency  or 

1 8  department  in  the  government  with  regard  to 

19  confidential  RTC  information  relating  to  Madison 

20  Guaranty  Savings  &  Loan  or  Whitewater  Development 

21  Corporation;  whether  the  Department  of  Justice  has 

22  improperly  handled  RTC  criminal  referrals  relating  to 

1  Madison  Guaranty  Savings  &  Loan  association  or 

2  Whitewater  Development  Corporation;  to  conduct  an 

3  investigation  and  public  hearings  and  study  of  all 

4  matters  that  have  a  tendency  to  reveal  the  full  facts 

5  about  the  source  of  funding  and  lending  practices  of 

6  Capital  Management  Services  Inc.  and  its  supervision 

7  and  regulation  by  the  Small  Business  Administration, 

8  including  any  alleged  diversion  of  funds  to 

9  Whitewater  Development  Corporation. 

10  A      Sir,  before  we  continue,  I  had  other 

1 1  positions  with  the  Small  Business  Administration 

12  before  that. 

13  Q      Okay,  and  I  will  get  back  to  that  in  a 

14  moment. 

15  The  items  that  I  just  listed  will  be  the 

16  focus  of  today's  deposition.   You  have  been  requested 

17  to  testify  before  this  committee.  Your  deposition  is 

18  in  advance  of  a  public  hearing  that  will  be  held  in 

19  November.   It  is  possible  that  you  may  testify  at 

20  that  hearing. 

21  We  will  be  asking  you  a  series  of 

22  questions.   You're  testifying  under  oath.   If  you  do 
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1  not  understand  a  question,  let  us  know  and  we  will 

2  rephrase  it.    The  stenographer  will  prepare  a  record 

3  of  questions  and  answers  the  deposition  will  be 

4  treated  as  committee  confidential  until  the 

5  commencement  of  the  hearings. 

6  Prior  to  the  hearings  you  will  receive  a 

7  letter  from  the  committee  telling  you  that  you  may 

8  come  to  the  Senate  to  review  the  transcript  of  your 

9  deposition,  and  make  note  of  any  corrections  for 

10  transcription  on  an  errata  sheet.   If  you  are  called 

1 1  to  testify  at  the  public  hearings,  you  will  be 

12  permitted  to  have  a  copy  of  your  deposition 

13  transcript  four  days  in  advance  of  your  testimony. 

14  You  may  be  represented  by  counsel.   I  note 

15  that  you  are  here  alone  today.   Objections  to  the 

16  form  of  questions  will  be  noted  for  the  record. 

17  Counsel  may  object  on  the  grounds  of  privilege  or 

18  relevance.  The  committee  chairman  may  rule  on 

19  objections  where  the  witness  refuses  to  answer  a 

20  question. 

2 1  Now,  going  back  to  your  work  history,  prior 

22  to  June  of  1 990,  where  were  you  employed? 

1  A      I  was  still  with  the  Small  Business 

2  Administration.   I  was  chief  counsel  for  procurement 

3  law.   And  prior  to  that  I  was  a  trial  attorney. 

4  Q      How  long  were  you  in  the  procurement 

5  position? 

6  A      Approximately  two  years.   I  started  with 

7  the  Small  Business  Administration  in  December  of 

8  1987. 

9  Q      And  again  going  backwards,  you  were  in  the 

10  procurement  position  two  years,  and  prior  to  that, 

1 1  you  were  in  which  position? 

12  A      Trial  attorney. 

13  Q      And  that's  how  you  started  out  in  December 

14  of  1987;  is  that  correct? 

15  A      Yes,  sir. 

16  Q      Now,  are  you  aware  of  the  committee's 

17  document  request  to  the  Small  Business 

18  Administration,  and  did  you  prepare  ~  search  your 

19  records  to  prepare  a  response  and  submit  responsive 

20  documents,  notes,  reports  or  memoranda  to  the 

2 1  committee  ~ 

22  A      Yes,  sir. 
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1  Q      —  in  response  to  that  request? 

2  A      Yes,  sir. 

3  Q      Have  all  responsive  documents  been 

4  produced,  that  you  were  aware  of? 

5  A      Yes,  I  believe  all  responsive  documents 

6  have  been  produced,  to  the  best  of  my  knowledge. 

7  Q      Now,  prior  to  coming  in  here  today,  we  had 

8  we  had  an  off-the-record  discussion  with  Mr.  Ivey, 

9  and  you  —  I  believe  you  indicated  that  there  were 

10  attachments  to  a  November  15  letter  of  Congressman 

1 1  LaFalce  that  would  --  November  15,  1993  letter  to  the 

12  Honorable  John  LaFalce,  regarding  Capital  Management 

13  Services  from  Erskine  Bowles,  which  indicated  that 

14  there  was  attached  information  to  that  letter. 

1 5  And  you  indicated  that,  in  responding  to 

16  the  committee's  request,  while  you  included  the 

17  letter  to  Congressman  LaFalce,  you  did  not  include 

18  the  attachments;  is  that  correct? 

19  A      That  is  correct.   I  would  just  like  to  say 

20  for  the  record  that  the  document  request  we  received 

2 1  was  extensive  and  I  did  my  best  efforts  to  try  to 

22  accommodate  the  committee.   But  due  to  the  length  of 


1  the  request  and  the  short  availability  of  time,  it 

2  was  just  an  oversight  on  my  part. 

3  Q      Okay,  now.    Would  that  be  the  only  thing 

4  that  is  omitted  in  terms  of  responsive  documents? 

5  A      To  the  best  of  my  knowledge,  I  offered  the 

6  committee  an  opportunity  to  come  and  review  all  of 

7  our  documents  and  make  them  all  available  to  you  and 

8  Mr.  Teckler.  And  I  had  some  discussions  with 

9  Mr.  Giuffra  regarding  that,  but  Mr.  Giuffra  gave  us 

1 0  parameters  of  documents  to  produce  and  I  tried  to 

1 1  produce  all  the  documents  that  were  responsive  to 

12  that  request.   There  is  nothing,  in  short,  to  respond 

13  to  your  question,  that  I  withheld  knowingly  or 

14  intentionally. 

15  Q      Now,  with  respect  to  the  attachments  to  the 

16  November  15,  1993  LaFalce  letter,  you've  indicated 

17  that,  pursuant  to  our  request,  that  you  will,  after 

18  this  deposition,  you  will  supply  copies  of  those 

19  attachments  to  the  committee  -- 

20  A      Yes,  sir. 

21  Q      -  so  that  they  could  be  shared  with  both 

22  staffs;  correct? 


10 
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11 
A      Absolutely. 

Q      Now,  I've  also,  with  respect  to  that 
request,  I've  ~  strike  that. 

Mr.  Stephens,  did  you  speak  to  anyone  you 
know  who  has  testified  before  this  committee  or  who 
you  expect  to  testify  before  this  committee,  who  you 
know  expects  to  testify  before  this  committee  with 
respect  to  the  substance  of  your  testimony  today? 
A      No,  I  have  not. 

MR.  GICALE:    Off  the  record  for  a  second. 
(Discussion  off  the  record.) 
MR.  GICALE:    Back  on  the  record.   Could  you 
restate  the  question. 

(The  reporter  read  the  record  as  requested.) 
BY  MR.  GICALE: 
Q      In  May  of  1993,  your  agency  forwarded  a 
request  for  investigation  with  respect  to  Capital 
Management  Services  Inc.,  to  Steven  Marica, 
M-a-r-i-c-a? 

A      That's  correct. 

Q      Are  you  aware  of  that  request,  and  when  ~ 
and  if  you  are,  when  did  you  first  become  aware  of 


it? 

A      I  am  aware  of  that  request.   I  can't 
remember  exactly  when  I  did  become  aware  of  it.    I 
know  that  there  was  consideration  to  make  a  referral 
and  that  a  referral  was  indeed  made. 

Q      Were  you  involved  in  the  decision  ~  when 
did  you  first  become  involved  in  the  investigation  of 
Capital  Management  Services? 

A      I  would  say  I  was  contacted  by  the  program 
people  sometime  in  the  early  spring  of  1993,  maybe 
January  or  February.   I  can't  remember  the  specific 
date.   I  was  contacted  by  Mr.  Newell  and  Ms.  Dawson 
of  the  program  staff  to  ask  my  opinion  on  the 
transactions  that  had  been  found  out  in  the  exam 
report  about  the  alleged  swaps  that's  referred  to  in 
the  exam  report.   And  I  began  a  series  of  discussions 
with  them  regarding  the  swaps  and  Capital 
Management. 

Q      Now,  was  it  the  swaps  or  the  request  for 
additional  leverage  based  on  some  donated  assets  and 
the  request  with  respect  to  the  assets  that  were 
donated  and  the  source  of  those  assets? 
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1  A      That  was  all  intertwined.   The  swaps,  the 

2  donated  assets,  that  was  all  part  of  what  we  were 

3  looking  at. 

4  Q      For  the  record,  can  you  explain  the  nature, 

5  when  you  talk  about  swaps  and  donated  property,  what 

6  the  request  was  to  you  to  look  at? 

7  A      There  were  two  issues  involving  Capital 

8  Management  Services  that  surfaced  in  early  1993.    In 

9  reference  to  swaps,  David  Hale  was  making  an 

10  allegation  that  he  had  investments  on  his  books  ~ 

1 1  Q      Now,  for  the  record,  who  is  David  Hale? 

12  A      David  Hale  was  the  president  of  Capital 

13  Management.  And  that  David  Hale  claimed  that  he  had 

14  assets  that  he  had  traded  or  swapped  to  other 

15  companies,  so  that,  for  example,  he  had  a  note  that 

16  was  nonperforming  for  $300,000,  he  would  trade  that 

17  to  another  company,  and  then  book  the  new  note  on  as 

18  a  performing  asset.   That's  what  I  referred  to  when  I 

19  talk  about  swaps. 

20  Q      When  you  say,  for  example,  in  this  instance 

21  specifically,  what  had  he  done,  if  you  recall? 

22 A      Well,  there  was  a  whole  list  of  swaps. 

14 

1  There  were  about  12  swaps.   Autometrics  is  one, 

2  Master  Marketing  was  one,  Incredible  Closeout. 

3  Q      Do  you  recall  the  particulars  of  the  Master 

4  Marketing  swap? 

5  A      Yes.    In  Master  Marketing,  there  was  a 

6  judgment  on  the  books  of  Capital  Management  for 

7  $384,000  against  Susan  McDougal.   It  was  a 

8  nonperforming  asset.   Mr.  Hale  — 

9  Q      Now,  Susan  McDougal,  what  was  her 

10  relationship  to  Master  Market? 

1 1  A      She  was  the  ~  I  believe  she  was  sole 

12  proprietor  of  Master  Marketing.   It  was  run  as  a  sole 

13  proprietorship. 

14  Q      Why  was  a  judgment  obtained  against  Susan 

15  McDougal? 

16  A      Because  there  was  a  default  on  the  loan  of 

17  $300,000.   And  Capital  Management  obtained  a  judgment 

18  against  her  personally  in  excess  of  $300,000,  with 

19  accrued  interest  and  attorneys  fees.   That  note  was 

20  sitting  on  Capital  Management's  books,  that 

21  judgment.   David  Hale  swapped  that  note  to  a  company 

22  known  as  Cole  Masonry,  M-a-s-o-n-r-y,  along  with 
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1  another  assets  --  it  is  a  small  one,  it  will  come  to 

2  me  in  a  moment. 

3  He  took  those  two  assets  and  traded  it  over 

4  to  Cole  Masonry.   Cole  Masonry  gave  Capital 

5  Management  back  a  note  in  the  sum  of  $400,000  in 

6  exchange  for  those  to  Master  Marketing  and  ~  let's 

7  go  off  the  record  for  one  second.   I  can  find  that. 

8  MR.  GICALE:    Off  the  record. 

9  (Discussion  off  the  record.) 

10  MR.  GICALE:    Back  on  the  record. 

1 1  THE  WITNESS:   I  cannot  recall  the  name  of 

12  the  second  investment;  it  was  a  small  investment  for 

13  like  $7000  and  he  traded  the  judgment. 

14  BY  MR.  GICALE: 

15  Q      He,  Mr.  Hale? 

16  A      He,  Mr.  Hale,  traded  the  judgment  of  Master 

17  Marketing  plus  the  second  small  investment  of  $7000 

1 8  to  Cole  Masonry.   Cole  Masonry  executed  back  to 

19  Capital  Management  a  note  in  the  sum  of  $400,000  in 

20  exchange  for  that  judgment  and  that  small 

2 1  investment. 

22 Q      Now,  why  was  that  swap  of  interest  to  the 


16 


1  Small  Business  Administration  at  that  point  in  time? 

2  A      Because  the  swap  had  no  value,  because  what 

3  happened,  he  was  taking  nonperforming  assets  off  the 

4  books,  for  example  the  Master  Marketing  judgment  plus 

5  the  other,  and  putting  it  over  here  and  taking  a  new 

6  note  back  and  trying  to  — 

7  Q      The  record  can't  read  "over  here"? 

8  A      I'm  sorry.   The  overall  picture,  as  I  have 

9  it,  with  the  swaps  —  and  I  have  not  had  an 

10  opportunity  to  interview  David  Hale  so  I  am  giving 

1 1  you  what  my  conclusion  was  —  was  that  he  was  taking 

12  nonperforming  assets  -- 

13  Q      In  this  instance,  a  judgment  against  Susan 

14  McDougal? 

15  A      A  judgment  against  Susan  McDougal  and 

16  another  asset  and  trading  it  to  another  company,  Cole 

17  Masonry.   Cole  Masonry  would  then  execute  a  note  back 

18  to  Capital  Management  for  $400,000. 

19  Mr.  Hale  would  then  submit  a  form  to  the 

20  Small  Business  Administration  called  a  form  1031, 

21  saying  that  he  had  made  a  new  investment  in  a  small 

22  business.   What  the  effect  of  that  did  was  took  in  -- 
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1  Q      In  this  instance,  the  small  business  was 

2  Cole  Masonry? 

3  A      In  effect  he  was  trying  to  tell  the  Small 

4  Business  Administration  that  he  had  made  an 

5  investment  in  a  small  business  for  $400,000,  into 

6  Cole  Masonry,  when  in  fact,  no  money  changed  hands  at 

7  all.   All  they  did  was  change  paper. 

8  Q      Now,  to  explain  ~  what  would  be  the 

9  result  —  strike  that. 

10  Why  would  Mr.  Hale  want  to  represent  to  the 

1 1  Small  Business  Administration  he  was  making  an 

12  additional  investment  in  a  small  business  -- 

13  MR.  GICALE:   Off  the  record. 

14  (Discussion  off  the  record.) 

15  (The  reporter  read  the  record  as  requested.) 

16  THE  WITNESS:   The  effect  of  the  swaps  would 

17  be  to  give  the  Small  Business  Administration  a  false 

18  picture  of  the  financial  strength  of  Capital 

19  Management.   For  example,  by  him  showing  a  $400,000 

20  investment  in  Cole  Masonry  and  that  it  was  a 

21  performing  note,  the  Small  Business  Administration 

22  would  look  at  that  favorably  as  far  as  trying  to 

18 

1  provide  leverage  to  Capital  Management,  because  it 

2  would  look  like  he  had  performing  assets  on  his  books 

3  when  in  fact  they  were  not  performing  assets. 

4  BY  MR.  GICALE: 

5  Q      Now,  as  a  part  of  his  business,  he  would 

6  obtain  assets  and  then  go  to  the  Small  Business 

7  Administration  to  obtain  additional  moneys  from  the 

8  Small  Business  Administration,  more  than  matching 

9  funds,  sometimes  as  much  as  three  times  as  much,  I 

10  guess,  of  the  assets  that  he  had  or  some  ratio? 

1 1  A      Well,  we  need  to  clarify  here. 

12  Q      Okay. 

13  A      When  you  talk  about  him  obtaining  assets, 

14  it  is  not  —  the  matching  funds  go  to  the  amount  of 

15  private  capital  that  is  contributed. 

16  Q      Right. 

17  A      He  must  contribute  private  capital.   It 

18  doesn't  have  anything  to  do  with  the  investments  on 

19  his  books.    It  has  to  do  with  the  amount  of  private 

20  money  that  he  puts  in,  or  his  investors  or 

21  stockholders  put  in,  not  the  assets  on  the  books. 

22  The  assets  on  the  books  are  examined  in  order  to 
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1  determine  the  financial  strength  of  the  company,  but 

2  the  matching  funds  or  leverage  we  talk  about  is  based 

3  upon  the  fact  of  the  private  capital  placed  into  the 

4  company. 

5  Q      Additional  capital? 

6  A      That's  correct.   For  example,  an  SBIC, 

7  which  I  am  going  to  refer  to  generically  as  an  SBIC 

8  as  opposed  to  a  SSBIC,  just  for  the  sake  of 

9  convenience,  in  order  to  get  licensed  must  have  a 

10  minimal  amount  of  private  capital.   When  David  Hale 

1 1  first  started  his  SSBIC  back  in  1982  that  minimal 

12  amount  of  capital  was  $125,000  or  $150,000.    He  was 

13  allowed  to  draw  down  leverage  based  upon  that 

14  number. 

15  Q      And  when  you  say  "leverage,"  you  mean 

16  additional  funds  from  SB  A? 

17  A      Additional  funds  from  SBA,  that's  correct, 

1 8  sir.   If  you  want  to  continue  to  draw  down  more  money 

1 9  from  SBA,  you  must  continue  to  contribute  more 

20  private  capital.  Now,  you  can  continue  to  draw  down 

21  at  a  level,  as  you  said,  of  three  to  one,  but  you 

22  must  also  increase  your  own  amount  of  capital  that 
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1  goes  into  the  company. 

2  Q      So,  by  swapping  these  assets,  he  was  doing 

3  this  to  enhance  his  --  the  financial  assets  of  the 

4  corporation,  not  in  an  effort  to  obtain  additional 

5  leverage,  but  just  in  terms  of  the  status  quo,  with 

6  respect  to  ~ 

7  A      That's  correct.  An  SBIC  is  required  to 

8  file  an  annual  financial  statement  every  year  called 

9  a  468,  and  on  that  thing,  must  report  on  the  status 

10  of  every  investment  within  the  SBIC.    So  it  is 

1 1  important  whenever,  A,  the  financial  people  get  it 

12  here,  the  form  is  filed  here,  and  also  when  our 

13  examiners  go  in,  they  will  look  at  whether  or  not 

14  those  are  performing  assets  and  whether  they  are  real 

15  assets.   And  that's  how  we  determine  capital 

16  impairment. 

17  Q      This  is  a  —  so  is  this  an  asset  he  had 

18  used  in  the  past  for  leverage  in  the  SBA,  or  just  to 

19  capitalize  in  the  very  beginning? 

20  A      When  you  say  "this,"  are  you  talking 

21  about  -- 

22  Q      The  swap  note  that  you  just  referenced. 
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1  A      No.    I  think  we  need  to  go  back. 

2  When  an  SBIC  is  formed,  the  investors  or 

3  the  corporation  must  have  an  initial  amount  of 

4  private  capital,  so  in  David  Hale's  situation  with 

5  Capital  Management,  he  had  $125,000  in  the  bank,  the 

6  SBA  would  look  at  that,  and  based  upon  that,  he  would 

7  be  allowed  to  have  leverage. 

8  Where  the  assets  like  Cole  Masonry  or 

9  Master  Marketing  come  into  play  is  that  he  will  only 

10  be  able  to  obtain  additional  leverage,  where  the  SBA 

1 1  will  give  Capital  Management  money,  based  upon  the 

12  amount  of  new  private  capital  that  he  would  place  in 

13  the  company.  Outside  of  the  current  assets  on  the 

14  books,  he  would  have  to  reach  out  and  take  money  in 

15  from  another  source. 

16  But  where  the  assets  come  into  play  is  the 

17  SBA  will  also  look  at  the  financial  strength  of  an 

18  SBIC  at  the  time  it  grants  the  leverage  or  grants  it 

19  additional  funds. 

20  So  for  example,  if  David  Hale  had  10  assets 

21  on  his  books  that  were  all  nonperforming,  and  then  he 

22  came  to  SBA  and  said  I  am  going  to  put  another 

22 

1  $500,000  into  Capital  Management,  SBA,  will  you  match 

2  it  three  to  one?  SBA  will  probably  say  no,  you  have 

3  10  nonperforming  assets  here;  we  don't  care  whether 

4  you  are  putting  $500,000  in,  we  are  not  going  to 

5  grant  you  additional  leverage.  That's  the 

6  distinction  of  the  value  of  the  assets  as  opposed  to 

7  private  capital. 

8  Q      So  the  swap  was  of  concern  to  the  SBA  at 

9  that  point,  because  it  affected  his  company's 

10  financial  condition  and  affected  whether  or  not  the 

1 1  SBA  would  leverage  any  future  funds  to  him? 

12  A      Yes,  sir.    And  that  was  pointed  out  in  the 

13  examination  that  was  conducted  in  late  1992,  and  then 

14  ended  up  in  program  sometime  between  December  and 

15  February  of  1993. 

16  Q      What  was  the  other  concern  that  was  brought 

17  to  your  attention  in  January  and  February  of  1993? 

18  A      The  other  concern  was  the  issue  involving 

19  donated  hospital  receivables. 

20  David  Hale  claimed  that  a  company  known  as 

21  Arkansas  Commercial  Development  Corporation  donated 

22  approximately  $13  million  in  hospital  receivables  to 
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1  him,  Capital  Management,  as  private  capital. 

2  Q      Now,  he  was  attempting  to  leverage  that 

3  13  --  approximately,  was  it  13.8  million;  is  that 

4  correct? 

5  A      Somewhere  along  that  neighborhood. 

6  Q      And  was  it  medical  receivables  as  well  as 

7  capital  stock  of  a  building  supply  company? 

8  A      National  Building  Supply,  yes,  sir. 

9  Q      For  a  total  of  roughly  $13.8  million? 

10  A      Right. 

1 1  Q      Now,  what  was  he  attempting  to  do  with  that 

12  again? 

13  A      As  I  was  discussing  with  you  previously, 

14  this  is  an  example  where  he  was  trying  to  show  that 

15  he  had  an  increase  in  private  capital.   By  saying 

16  that  he  had  received  these  donated  hospital 

17  receivables,  he  was  trying  to  get  SBA  to  put  a  value 

18  of  $13  million  on  its  books  as  a  donated  private 

19  capital.  And  he  sought  from  SBA  additional  leverage 

20  of  $6  million,  based  upon  those  donated  hospital 

21  receivables. 

22  And  the  reason  it  came  to  our  attention  was 


1  that,  donated  hospital  receivables,  A,  are  not  cash; 

2  B,  when  our  examiners  tried  to  confirm  where  the 

3  hospital  receivables  came  from,  they  tracked  it  back 

4  to  a  company  in  the  Cayman  Islands,  and  that  sent  off 

5  alarm  bells,  with  the  Cayman  Islands. 

6  In  addition,  when  we  tried  to  get 

7  confirmation  from  David  Hale  as  to  who  was  Central 

8  Arkansas  Development  and  what  was  the  source  of  the 

9  donated  hospital  receivables,  he  would  not  provide 

10  that  confirmation. 

1 1  Q      Now,  why  was  the  fact  that  the  receivables 

12  were  not  cash,  why  was  that  an  issue  with  the  SBA? 

13  A      Cash  is  king. 

14  Q      But  was  it  a  requirement  for  these 

15  leveraged  situations? 

16  A      Yes,  yes,  sir.    Cash  is  almost  always  what 

17  we  --  I  cannot  think  of  any  other  time  where  we 

18  leveraged  anything  other  than  cash. 

19  Q      Now,  why  is  it,  with  these  two  instances, 

20  you  were  brought  into  this  matter  in  the  spring  of 

21  1993? 

22  A      I  have  the  responsibility  for  liquidating 
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1  all  of  the  SBICs  over  the  entire  country.    In 

2  situations  where  they  believe  there  might  be  a 

3  liquidation  plan,  where  they  are  going  to  move  the 

4  company  from  the  operations  side  of  the  house  to  the 

5  liquidations  side  of  the  house,  I  will  often  be 

6  consulted.   I  will  often  also  be  consulted  if  they 

7  look  at  something  and  it  appears  to  them  to  be  less 

8  than  appropriate,  and  they  will  call  me  in  to  say 

9  will  you  please  examine  this  and  what  do  you  think. 

10  Q      So  you  were  called  in  on  that  basis  on 

1 1  both  -  for  both  -- 

12  A      For  both  reasons. 

13  Q      Was  there  any  discussion  regarding  Castle 

14  Sewer  &  Water  that  the  point? 

15  A      No,  sir. 

16  Q      What,  if  anything,  did  you  do  as  result  of 

17  the  request  to  have  you  review  this  situation? 

18  A      In  the  early  spring  of  1993,  I  participated 

19  in  a  couple  of  meetings  with  the  program  people,  up 

20  until  the  point  there  was  a  criminal  referral,  to  the 

21  Inspector  General  in  May  of  1993.    And  then  in 

22  June  — 
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1  Q      All  right.   Now,  to  back  up  for  a  second, 

2  do  you  know  what  the  dates  of  those  meetings  were  and 

3  who  was  present? 

4  A      I  can't  recall  the  specifics  dates  of  the 

5  meetings.   I  know  that  I  was  involved  in  meetings 

6  with  Mr.  Newell,  who  was  the  director  of  the  program, 

7  and  also  Ms.  Dawson,  who  was  the  chief,  and 

8  Mr.  Peterson,  that's  Walter  Peterson,  who  was  the 

9  account  financial  analyst.   Mr.  Peterson's  title  at 

10  that  point  in  time  was  financial  analyst. 

11  Q      He  worked  for  the  SBA? 

12  A      Yes. 

13  Q      But  was  an  analyst  overseeing  Capital 

14  Management? 

1 5  A      Yes,  sir.    Just  for  purposes  of  the 

16  deposition,  it  might  be  helpful  ~  there  is  a 

17  financial  analyst  that  does  the  day-to-day  casework 

18  that  has  an  SBIC  assigned  to  them.   That  financial 

19  analyst  reports  to  a  chief,  which  would  have  been 

20  Ms.  Dawson.   Ms.  Dawson  reported  to  Mr.  Newell,  who 

21  was  the  director  of  operations.   Mr.  Newell  reported 

22  to  Mr.  Foren,  who  was  the  associate  administrator  for 
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1  investment. 

2  Q      Now,  was  Mr.  Foren  involved  in  these 

3  meetings? 

4  A      In  the  early  stages  I  do  not  recall  being 

5  in  any  meetings  with  Mr.  Foren  in  —  before  May  of 

6  1993.    I  recall  being  in  meetings  after  May  of  1993 

7  with  Mr.  Foren,  but  I  can't  remember  specifically 

8  back  then. 
Q      Do  you  recall  how  many  meetings  before  May 

of  1993  occurred? 

A      I  do  not  recall. 

Q      What  was  discussed  at  the  meetings,  do  you 
recall? 

A      The  hospital  receivables  and  the  swaps,  the 
material  that  was  contained  in  the  December  1992 
examination  report. 

Q      Now,  as  a  result  of  the  examination  report, 
what  determinations  were  made  and  what  decisions  did 
you  and  the  other  individuals  make  in  terms  of  this 
referral  to  the  Inspector  General? 

A      Well,  one  of  the  decisions  that  was  made 

was  to  make  a  referral  to  the  Inspector  General.   The 

28 
other  decision  that  was  made  is  that  we  wanted  to 
start  doing  some  investigation  in  looking  at  Capital 
Management  to  see  if  we  could  learn  anything  about 
the  company  from  outside  sources.   So,  for  example, 
we  started  to  check  Dun  &  Bradstreet. 

Q      To  back  up  for  a  second,  what  were  the 
conclusions  with  respect  to  the  report,  and  with 
respect  to  the  swap,  and  the  $13.8  million  leveraged 
investment?  Were  the  conclusions  what  you  have  just 
enumerated  here  previously,  or  were  there  some 
additional  conclusions  drawn  as  a  result  of  that 
examination? 

A      There  was  a  conclusion  to  make  a  referral 
to  the  Inspector  General.   At  the  same  time  ~  and  I 
can't  remember  whether  —  what  the  cutoff  date  was. 
There  is  a  fluid  time  period  in  the  spring  and  summer 
of  1993.    We  were  also  trying  to  determine  other 
information  about  Capital  Management;  for  example,  he 
filed  a  1031  on  a  company  called  Financial  Services 
of  America,  or  something  like  that. 

Mr.  Peterson  did  some  checking  and  found 
out  that  there  was  nobody  at  that  address. 
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1  Supposedly  they  had  60  employees,  but  yet  there  was 

2  nobody  at  that  address.   We  had  somebody  from  our 

3  local  office  take  a  drive  by  the  address  and  it  was 

4  merely  a  name  drop,  a  Post  Office  drop. 

5  So  this  was  an  ongoing  process  throughout 

6  the  spring  and  early  summer  of  1993. 

7  Q      Now,  you  referred  it  to  the  Inspector 

8  General  because  you  believed  a  fraud  had  been 

9  perpetrated  against  SBA? 

10  A      Mr.  Foren  made  the  referral  to  the 

1 1  Inspector  General,  yes,  sir. 

12  Q      Was  that  pursuant  to  your  recommendation? 

13  A      I  don't  believe  he  ever  asked  me  for  a 

14  formal  recommendation.   I  believe  he  ultimately  did 

15  that  on  his  own. 

16  Q      Did  you  agree  with  that  recommendation  to 

1 7  send  it  to  the  Inspector  General? 

18  A      Yes. 

19  Q      On  what  basis? 

20  A      The  fact  that  I  thought  that  the  hospital 

21  receivables  caused  a  lot  of  questions  in  my  mind,  and 

22  the  fact  that  the  swaps  did  not  appear  to  me  to  be 
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1  real  deals,  that  they  needed  to  be  investigated 

2  quickly. 

3  Q      Okay.   Now,  this  matter  was  referred  to  the 

4  Inspector  General's  Office  on  May  5th,  1993;  is  that 

5  correct? 

6  A      That's  correct. 

7  Q      Now,  did  you  --  Mr.  Bowles  was  confirmed  as 

8  administrator  of  the  SBA  on  May  6,  1993? 

9  A      I  don't  know  that  to  be  the  fact.   It 

10  wouldn't  surprise  me,  but  I  am  saying  I  don't  ~ 

1 1  Q      Did  you  discuss  this  matter  with  him  prior 

12  to  his  confirmation? 

13  A      No,  sir. 

14  Q      After  this  matter  was  referred  to  the 

15  Inspector  General,  what,  if  anything,  did  you  have  to 

16  do  with  the  matter? 

17  A      During  the  summer  of  1993,  Mr.  Peterson  was 

18  continuing  doing  some  work,  trying  to  find  out  what 

19  was  the  story  on  Capital  Management.  Around  the 

20  middle  of  June  of  1993,  Mr.  Peterson  received  a  phone 

21  call  and  also  a  letter  from  the  Federal  Bureau  of 

22  Investigation,  the  FBI,  asking  for  additional 
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1  documentation  and  information  from  SBA. 

2  And  from  that  point  on,  I  became  active  in 

3  the  discussions,  both  with  the  FBI  and  also  with 

4  Assistant  United  States  Attorney  Fletcher  Jackson; 

5  that  was  throughout  the  summer  of  1993. 

6  Q      Who  did  you  work  with  from  the  Federal 

7  Bureau  of  Investigation,  which  agents? 

8  A      Off  the  record  for  one  second. 

9  MR.  GICALE:   You  can  go  off. 

10  (Discussion  off  the  record.) 

1 1  THE  WITNESS:    During  the  discussion,  I  just 

12  asked  if  it  was  appropriate  under  the  circumstances 

1 3  to  divulge  the  names  of  the  agents  that  I  worked  with 

14  at  the  FBI.   I  understand  from  committee  counsel  that 

1 5  it  has  been  — 

16  MR.  GICALE:    Both  Mr.  Ivey  and  myself  have 

17  indicated  we  have  received  copies  of  documents  with 

1 8  names  of  agents  on  those  documents,  so  that  the  names 

19  of  agents  have  been  disclosed  to  the  committee  in  the 

20  process  of  the  ~  in  the  discovery  process.   And  the 

21  Independent  Counsel's  office  is  aware,  I  believe, 

22  that  we  have  received  copies  of  documents. 
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1  MR.  IVEY:    Yes.    My  understanding  would  be 

2  that  there  shouldn't  be  anything  wrong  with  this 

3  witness  disclosing  those  names,  certainly  it's  being 

4  done  at  an  inquiry  by  committee  counsel,  and  this 

5  deposition  is  committee  confidential.   If  those  names 

6  are  disclosed  at  any  point,  that  will  be  a  decision 

7  by  the  committee  and  not  Mr.  Stephens. 

8  THE  WITNESS:   Thank  you.   I  appreciate 

9  that.   Special  agent  David  Reign,  R-e-i-g-n,  was  the 

10  primary  person  that  I  dealt  with. 

1 1  BY  MR.  GICALE: 

12  Q      What  specific  request  did  Mr.  Reign  make  of 

13  you  with  respect  —  you  and  your  agency  with  respect 

14  to  Capital  Management  Services? 

15  A      There  was  a  letter,  I  believe  dated  June 

16  the  14th  of  1993,  where  Mr.  Reign  wrote  to 

17  Mr.  Peterson  and  asked  for  information.   There  were 

18  also  telephone  calls  from  Agent  Reign  to 

19  Mr.  Peterson.  And  starting  towards  the  end  of  July 

20  of  1993,  we  began  to  get  letters  and  telephone 

2 1  requests  for  information  from  Assistant  United  States 

22  Attorney  Fletcher  Jackson. 


5250 

33 

1  Q      Now,  what  did  the  FBI  agents  and 

2  Mr.  Jackson  express  an  interest  in  with  respect  to 

3  the  items  ~  strike  that. 

4  What  information  did  they  request  from  you 

5  with  respect  to  Capital  Management  Services? 

6  A      I  believe  initially  the  request  for 

7  information  concerned  the  1988  leverage  which  was 

8  obtained  by  Capital  Management.  The  only  reason  I  am 

9  hesitating  is  that,  over  the  course  of  two  years,  we 

10  had  a  request  for  a  lot  of  different  information  and 

1 1  I  just  don't  want  to  be  inaccurate  when  I  say  that. 

12  But  I  know  there  was  a  letter  from  Mr.  Reign  to 

13  Mr.  Peterson  requesting  information  regarding  the 

14  1988  leverage,  and  Mr.  Jackson's  indictment  of 

15  Mr.  Hale  referred  to  the  1988  leverage. 

16  Q      Can  you  describe  the  issue  that  came  up 

17  with  respect  to  the  1988  leverage? 

18  A      Yes.   In  1988,  Mr.  Hale  was  involved  in  a 

19  plan  or  scheme  in  order  to  obtain  leverage  from  the 

20  Small  Business  Administration.   What  he  did,  I 

21  believe  --  and  I  think  this  is  what  he  pled  guilty  to 

22  although  the  plea  itself  doesn't  go  into  this  level 
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1  of  detail  ~  Mr.  Hale  was  working  with  people  at 

2  Prudential-Bache  Securities  in  Little  Rock.   There 

3  was  a  lady  who  had  an  account  there  by  the  name  of 

4  Mrs.  Townsend,  T-o-w-n-s-e-n-d.   Mrs.  Townsend  had  a 

5  son  by  the  name  of  Harry  Townsend  who  had  access  to 

6  his  mother's  account. 

7  Mr.  Hale  had  a  person  by  the  name  of 

8  Charles  Matthews  who  was  the  person  working  at 

9  Prudential-Bache  who  made  arrangements  to  borrow 

10  money  out  of  Mrs.  Townsend' s  account,  shoot  it  over 

1 1  to  Capital  Management.  Mr.  Hale  then  used  that  money 

12  to  purchase  cashier's  checks  in  order  to  make 

13  payments  on  companies  in  Capital  Management's 

14  portfolio  that  were  nonperforming  up  until  that  time, 

1 5  thereby  giving  the  impression  that  $400,000  worth  of 

16  payments  had  been  made  on  accounts  that  had  been 

17  outstanding  for  many  years. 

18  That  was  one  level,  and  that  was  one 

19  channel  he  shot  down  $400,000. 

20  He  also  took  ~ 

21  Q      What  do  you  mean,  "shot  down"? 

22  A      Well,  in  Mr.  Jackson's  letter,  if  I  could 
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1  see  —  I  believe  I  produced  a  copy  of  Mr.  Jackson's 

2  letter.   There  is  a  chart  that  will  show  the  Townsend 

3  transaction.  And  it  might  be  easier  for  me  to  walk 

4  you  through  that. 

5  MR.  IVEY:    It  will  be  fun  trying  to  talk 

6  through  that  diagram. 

7  MR.  GICALE:    Off  the  record  for  a  second. 

8  (Discussion  off  the  record.) 

9  MR.  GICALE:    Back  on  the  record. 

10  BY  MR.  GICALE: 

1 1  Q      You've  described  there  was  a  letter  to 

12  Mr.  Peterson  from  Fletcher  Jackson  dated  July  29, 

13  1993  with  respect  to  Capital  Management,  wherein  he 

14  outlined  the  1988  transaction;  correct? 

15  A      That's  correct,  sir. 

1 6  Q      And  attached  to  that  letter,  he  attached  a 

17  diagram;  the  title  of  the  diagram  was  transaction  1. 

18  And  you  brought  this  along  with  you  to  the  deposition 

19  and  you're  using  this  document  to  refresh  your 

20  recollection;  is  that  correct? 

21  A      That's  correct,  sir. 

22 Q      And  after  reviewing  it,  can  you  describe 
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1  what  the  transaction  was? 

2  A      Yes,  sir. 

3  At  the  top  of  the  chart  you  will  see  -- 

4  Q      Again,  this  is  going  to  be  for  the  record. 

5  A      I  know  but  I  need  to  be  able  to  read  ~  I 

6  can't  read  upside  down. 

7  Q      Right. 

8  A      At  the  top  of  the  chart,  you  will  notice 

9  there  are  three  boxes,  these  are  what  we  call  the 

10  Townsend  accounts. 

1 1  The  money  was  diverted  initially  out  of 

12  Mrs.  Townsend' s  accounts  into  the  Fitzhugh 

13  Foundation. 

14  Q      Now,  there  are  three  accounts,  one  is  for 

15  $35,000,  one  is  for  290,000,  one  is  for  475,000? 

16  A      For  a  total  of  $800,000,  which  was 

17  deposited  where  you  see  the  notation  of  1 1/3/88. 

18  Q      Again,  this  is  for  the  record,  so  just 

19  indicate  where  it  was  deposited. 

20  A      It  was  deposited  into  the  Fitzhugh 

21  Foundation,  F-i-t-z-h-u-g-h.   The  Fitzhugh  Foundation 

22  was  owned  and  controlled  by  attorney  Eugene  Fitzhugh 
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1  who  was  also  a  codefendant  of  Mr.  Hale's,  who  has  now 

2  pled  guilty. 

3  What  the  Fitzhugh  Foundation  did,  the  money 

4  was  then  shot  out  in  two  different  streams;  a 

5  $400,000  shot  to  Diversified  Capital  Investments, 

6  which  was  a  company  owned  and  controlled  by  David 

7  Hale. 

8  Q      When  you  say  "shot  out,"  400,000  was 

9  conveyed  to  Diversified  Capital  Investments;  correct? 

10  A      Yes,  sir,  that  was  done  by  wire  transfer 

1 1  dated  November  the  4th  of  1988. 

12  Q      Okay. 

13  A      That  $400,000  was  then  transferred  into 

14  David  Hale's  name  personally,  which  is  where  it  goes 

15  into  the  issue  of  his  private  capital  increase  for 

16  purposes  of  leverage. 

17  Q      So  it  went  into  his  name  personally? 

18  A      Yes,  sir,  and  it  was  deposited  into  the 

19  Pulaski,  P-u-1-a-s-k-i,  Bank  &  Trust. 

20  Q      Did  he  convey  that  to  Capital  Management? 

21  A      He  then  in  turn  conveyed  that  $400,000  to 

22  Capital  Management  which  is  what's  reflected  here  on 
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1  the  chart. 

2  Q      Again,  this  is  not  an  exhibit. 

3  A      Yes,  that  money  was  then  put  into  Capital 

4  Management,  again,  on  November  the  4th  of  1988,  and 

5  he  evidenced  that,  showing  an  increase  in  private 

6  capital. 

7  Q      Let  me  -- 

8  A      That's  the  400,000  on  the  left-hand  side  of 

9  the  chart. 

10  Q      Again,  the  chart  is  not  an  exhibit  or  part 

1 1  of  this  record  so  just  explain  again  for  the  record. 

12  A      That  $400,000  was  then  utilized  by  cutting 

13  three  checks  on  November  7,  9  and  14,  one  in  the 

14  amount  of  $300,000;  another  one  --  I'm  sorry,  I 

15  misspoke.    I  have  to  get  the  other  $400,000  down. 

1 6  There  also  was  another  transaction  out  of 

17  the  Fitzhugh  Foundation  for  $400,000.   That  $400,000 

18  was  sent  over  to  Prudential-Bache  and  then  cashier's 

19  checks  were  cut  in  the  amounts  of  $380,000  by  Sunbelt 

20  Group,  $1 1,175  for  Richard  Grassby,  and  $8250  by 

21  MaBe,  M-a-B-e,  Communications. 

22  Q      Now,  Pru-Bache  made  checks  payable  to  these 
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1  individuals  ~  these  companies,  Sunbelt,  Richard 

2  Grassby,  G-r-a-s-s-b-y  — 

3  A      Prudential-Bache  didn't  actually  make  the 

4  checks  out.    What  they  did  was  they  purchased 

5  cashier's  checks.   Mr.  Hale  had  a  straw  person  who 

6  went  to  the  bank  and  purchased  these  cashier's  checks 

7  in  these  amounts. 

8  Q      But  made  them  payable  to  these 

9  organizations  and/or  individuals? 

10  A      No.    The  $400,000,  the  checks  were 

1 1  purchased  by,  for  example,  in  this  case,  Sunbelt 

12  Group,  Inc.  for  $380,000.    When  that  check  was 

13  purchased  by  Sunbelt,  it  was  made  payable  to  Capital 

14  Management  Services. 

1 5  So  what  David  Hale  did  was  he  had  a 

16  cashier's  check  that  was  drawn  out  of  the 

17  Prudential-Bache  account,  he  then  had  a  cashier's 

18  check  made  payable  to  Capital  Management  by  Sunbelt, 

19  Inc.   Sunbelt  had  never  made  a  payment  prior  to 

20  this.   And  so  then  when  that  check  got  deposited  to 

21  Capital  Management  Services,  it  look  like  Sunbelt  had 

22  made  the  payment,  when  in  fact  the  money  had  been 
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1  diverted  out  of  Prudential-Bache. 

2  Q      Now,  Sunbelt  was  a  company  that  owed 

3  payments  to  Capital  Management  Services? 

4  A      That's  correct.  And  the  same  thing  with 

5  Richard  Grassby,  and  the  same  thing  with  MaBe 

6  Communications. 

7  Q      They  likewise  owed  payments  to  Capital 

8  Management  Services  that  were  delinquent  and  this  was 

9  a  vehicle  for  — 

10  A      In  order  to  clean  up  his  books,  and  it  made 

1 1  it  look  like  these  accounts  were  becoming  current. 

12  Q      Okay. 

13  A      The  right-hand  side  of  the  chart,  reflects 

14  another  $400,000,  so  on  November  --  between  November 

15  4  and  November  9,  it  shows  a  total  increase  of  cash 

16  into  Capital  Management  totaling  $800,000;  400,000 

17  through  diversion  of  funds  down  through  Diversified 

1 8  Capital,  and  400  through  the  payments  of  the  three 

19  checks  by  Sunbelt,  Grassby  and  MaBe  Communications. 

20  Now  just  for  the  record,  nobody  at  Sunbelt 

21  nor  Richard  Grassby  nor  MaBe  Communications  knew 

22  anything  about  these  payments  being  made.   These  were 
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1  all  done  by  David  Hale  through  his  straw  person. 

2  So  in  effect,  what  happened  is  Capital 

3  Management  showed  an  increase  in  cash  of  $800,000  as 

4  of  those  dates.   It  is  my  view  that  David  Hale  then 

5  had  to  get  that  money  back  to  Mrs.  Townsend.   So  what 

6  he  did  is  he  cut  three  checks  to  supposed  small 

7  businesses,  Mclntire  Numistics,  N-u-m-i-s-t-i-c-s; 

8  Lame,  Inc.;  and  River  Valley  Hydraulics. 

9  So,  for  example,  in  the  Mclntire  situation, 

10  he  wrote  a  check  for  $300,000  and  gave  to  it 

1 1  Mr.  Mclntire. 

12  Q      On  which  account,  Capital  Management? 

13  A      On  Capital  Management's  account. 

14  He  then  went  back  to  Mr.  Mclntire  the  next 

15  day  and  said  ~  no,  I  strike  that.   Mr.  Mclntire  was 

16  a  client  of  Mr.  Fitzhugh.   Mr.  Fitzhugh  then  went 

17  back  to  Mr.  Mclntire  the  next  day  and  said  David  Hale 

1 8  needs  that  money  back,  we  need  you  to  write  the  check 

19  back,  to  get  the  money  back  to  Capital  Management. 

20  But  he  directed  Mr.  Mclntire  not  to  make  the  check 

21  payable  to  Capital  Management,  but  to  make  the  check 

22  payable  to  Gerald  Nesbit. 
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1  Mr.  Mclntire  has  now  given  us  an  affidavit 

2  where  he  says  why  am  I  paying  Gerald  Nesbit  for  a 

3  debt  owed  to  Capital  Management.  The  reason  he  was 

4  paying  Gerald  Nesbit  was  because  Gerald  Nesbit' s 

5  wife,  Margaret  Hardin,  worked  at  Prudential-Bache 

6  where  she  was  the  partner  of  Charles  Matthews,  so 

7  this  was  their  way  to  get  the  money  back  into 

8  Prudential-Bache. 

9  Mclntire  gives  Nesbit  the  check,  Nesbit 

10  gives  the  check  to  Hardin,  Hardin  gives  the  check  to 

1 1  Matthews,  and  Matthews  puts  the  money  back  into  Mrs. 

12  Townsend' s  account  so  they  wash  the  whole  thing 

1 3  through  over  the  period  of  seven  days.   The  advantage 

14  to  David  Hale  in  this  is  that  he  was  able  to  clear  up 

1 5  three  accounts  on  his  books.    He  also  ~ 

1 6  Q      And  the  three  accounts  were  Sunbelt, 

17  Grassby  and  MaBe  Communications? 

18  A      Yes.   And  at  the  same  time,  coincidentally, 

19  he  filed  a  request  for  additional  leverage  from  the 

20  SBA,  asking  for  more  money  based  upon  the  fact  that 

21  he  claimed  that  he  had  an  increase  in  private 

22  capital,  which  is  the  $400,000  coming  on  the 
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1  left-hand  side  of  the  chart. 

2  Q      Again,  I  appreciate  if  you  don't  reference 

3  the  chart. 

4  A      I'm  sorry. 

5  Q      So,  he  ~  based  on  this  alleged  influx  of 

6  capital,  he  was  able  to  go  to  SBA  and  ask  for  some 

7  additional  leveraged  capital  for  his  company;  is  that 

8  correct? 

9  A      That's  correct. 

10  Q      Now,  also,  there  were  other  funds  that  went 

1 1  back  to  Prudential-Bache,  some  through  Lame, 

12  Incorporated;  River  Valley  Hydraulics;  is  that 

1 3  correct? 

14  A      In  Lame,  Inc.,  L-a-m-e,  Robert  Hall  was  an 

15  attorney  that  did  some  work  for  Capital  Management, 

16  and  they  formed  this  corporation,  called  Lame,  Inc. 

17  and  just  basically  did  it  as  a  pass-through. 

18  Q      Well,  conveyed  the  $300,000  back  to 

19  Prudential-Bache? 

20  A      That's  correct. 

21  Q      And  then  with  River  Valley  Hydraulics, 

22  $200,000  was  conveyed  from  David  Hale  Capital 
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1  Management  to  River  Valley  Hydraulics,  and  then 

2  another  200,000  went  to  Prudential-Bache  again;  is 

3  that  correct? 

4  A      I  mean  there  is  a  story  behind  how  that 

5  money  got  diverted,  which  I  am  willing  to  give  you  if 

6  you  like. 

7  Q      Go  ahead. 

8  A      River  Valley  Hydraulics,  he  claimed  he  gave 

9  the  money  to  the  president  of  River  Valley 

10  Hydraulics. 

1 1  Q      David  Hale? 

12  A      David  Hale.   And  the  person's  name  escapes 

13  me  —  Grant  Vaughn.    I  interviewed  Grant  Vaughn, 

14  Grant  Vaughn  claimed  he  never  got  the  $200,000.    They 

15  forged  the  documents  and  misspelled  Grant  Vaughn's 

16  name  on  the  promissory  note. 

1 7  Again  there  was  a  person  by  the  name  of 

18  Skinner  involved  who  was  a  client  of  Gene  Fitzhugh's, 

19  so  I  think  they  were  using  River  Valley  Hydraulics  as 

20  a  straw. 

21  Q      In  any  event,  so  there  were  three  amounts 

22  that  went  out  from  Capital  Management,  one  to 
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1  Mclntire  for  300,000;  one  to  Lame,  Incorporated  for 

2  300,000;  one  to  Red  River  for  200,000;  which 

3  eventually  found  their  way  into  the  Prudential-Bache 

4  Townsend  accounts  totaling  $800,000;  is  that  correct? 

5  A      That's  correct. 

6  Q      Now,  to  sum  up  at  this  point,  Mr.  Jackson's 

7  letter  to  —  on  July  29,  1993  was  a  letter  regarding 

8  the  transaction  that  you  just  described  in  great 

9  detail  to  us  with  respect  to  the  $800,000  coming  out 

10  of  the  Prudential-Bache  account  and  then  to  various 

1 1  entities  and  into  Capital  Management  and  back  to 

12  Prudential-Bache;  correct? 

13  A      That's  correct,  sir. 

14  Q      You  had  referred  to  him  —  strike  that. 

15  The  matter  was  ~  that  was  initially 

16  referred  to  the  Inspector  General  was  not  that 

17  transaction,  but  concerns  with  respect  to  the 

18  leveraging  of  the  $13.8  million  in  1992,  based  on 

19  some  assets  from  the  Cayman  Islands  that  you  had 

20  questions  about  in  terms  of  source  and  value,  and 

21  some  medical  receivables  and  some  building  supply 

22  stock;  correct?  


1  A      That's  correct.  The  only  issue  I  wanted  to 

2  convey  to  you  was  the  Cayman  Islands,  there  was  a  tie 

3  to  the  Cayman  Islands  but  the  assets  didn't  come  from 

4  the  Cayman  Islands. 

5  Q      But  in  any  event,  the  initial  referral 

6  dealt  with  the  1992  transaction  wherein  David  Hale 

7  was  attempting  to  seek  some  leverage  based  on  $13.8 

8  million  worth  of  what  he  claimed  were  new  assets  to 

9  his  corporation.   However,  the  request  from 

10  Mr.  Jackson  in  July  was  with  respect  to  a  1988 

1 1  transaction  which  you  described  in  detail? 

12  A      That  is  correct,  sir. 

13  Q      Now,  at  that  point  in  time,  did  Mr.  Jackson 

14  also  indicate  to  you  that  they  had  an  interest  in 

15  looking  at  a  somewhat  similar  transaction  that  had 

16  occurred  in  March  of  1986? 

17  A      Yes,  sir.    I  believe  it  was  in  his  cover 

18  letter.   He  said  he  also  believed  he  had  concerns 

19  about  the  1986  leverage. 

20  Q      Now,  let's  mark  this. 

21  MR.  GICALE:    Off  the  record. 

22  (Discussion  off  the  record.) 
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1  (Stephens  Exhibit  1  identified.) 

2  BY  MR.  GICALE: 

3  Q      Showing  you  Stephens  1 ,  this  is  the  letter 

4  from  Fletcher  Jackson  that  you  were  referring  to 

5  dated  July  29,  1993;  correct? 

6  A      That's  correct,  sir. 

7  Q      However,  it  does  not  have  the  attached 

8  diagram  that  you  had  earlier  referred  to;  correct? 

9  A      That  is  correct,  sir. 

10  Q      And  we've  indicated  that,  at  the  end  of 

1 1  this  session,  we  will  obtain  a  copy  of  that  which  we 

12  will  mark  for  identification  and  make  it  part  of  this 

13  record;  correct? 

14  A      That  is  correct,  sir. 

1 5  Q      Now,  directing  your  attention  to  the  bottom 

16  of  this  exhibit,  the  second  to  last  full  paragraph, 

17  starting  out  with  "I  think  something  similar  occurred 

18  in  March  of  1986  and  1,500,000  leverage  on  the  basis 

19  of  $502,000  in  new  capital"? 

20  A      That's  correct,  sir. 

21  Q      Is  that  the  transaction  that  Mr.  Jackson 

22  was  also  concerned  about;  is  that  another  transaction 


1  that  he  was  also  concerned  about? 

2  A      Yes,  sir,  that's  what  his  letter  indicated. 

3  Q      Did  you  know  at  that  point  in  time,  the 

4  details  of  the  March  1986  transaction  that  he  was 

5  seeking  information  on? 

6  A      No,  I  did  not. 

7  Q      As  a  result  of  that  letter  and  the  inquiry 

8  you  received  with  respect  to  the  $800,000  in  1988 

9  transaction,  what  steps  did  you  take  in  your  agency 

10  then? 

1 1  A      Sometime  shortly  after  July  29,  the  first 

12  week  of  August,  we  met  internally  as  a  group  to 

13  respond  to  Mr.  Jackson's  letter,  to  determine  what 

14  source  of  action  we  were  going  to  take.   And  we 

15  decided  to  send  a  team  to  Little  Rock,  to  meet  with 

16  Mr.  Jackson  and  to  review  documents  in  order  to 

17  determine  if  we  had  enough  to  place  the  company  into 

18  liquidation. 

19  Q      And  were  you  a  part  of  that  team? 

20  A      Yes,  sir. 

21  Q      And  did  you  go  to  Little  Rock? 

22  A      Yes,  I  did. 
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1  Q      And  what  did  you  do  when  you  got  to  Little 

2  Rock? 

3  A      We  met  with  Mr.  Jackson  at  the  FBI 

4  headquarters  in  Little  Rock.   There  was  a  team  from 

5  SBA,  Mr.  Peterson,  and  myself,  and  a  few  others.  And 

6  we  met  with  Mr.  Jackson,  Special  Agent  Reign,  and 

7  Gretchen  Hall  who  was  also  with  the  FBI,  to  review 

8  the  documents  regarding  this  transaction. 

9  Q      Which  transaction? 

10  A      The  1988  transaction. 

1 1  And  Mr.  Jackson  also  showed  us  some 

12  additional  information  that  he  had  obtained  through  a 

13  visit  to  Dallas,  where  our  examiner  was,  when  he  was 

14  looking  at  the  information  regarding  National 

15  Building  Supply,  which  is  what  we  referred  to  earlier 

16  about  the  1992  information. 

17  Q      Okay. 

1 8  A      And  he  also  asked  us  some  questions  about 

19  the  1986  transactions  and  asked  us  if  we  knew 

20  anything  about  Castle  Water  &  Sewer,  and  walked  us 

21  basically  through  the  portfolio.   And  it  was  at  that 

22  point  in  time  that  we  learned  that  the  FBI  had 


1  already  gone  in  with  a  search  warrant  and  hit  Capital 

2  Management  on  July  the  20th.   Prior  to  that,  we  did 

3  not  have  any  knowledge  that  they  had  gone  in  and 

4  already  taken  the  documents  or  at  least  whatever  was 

5  applicable  to  the  search  warrants. 

6  Q      Do  you  recall  the  date  of  your  meeting, 

7  Mr.  Jackson  in  Little  Rock  to  discuss  these  matters? 

8  A      Sometime  between  the  4th  of  August  and  the 

9  16th  of  August. 

10  Q      When  you  said  that  you  initially  met 

1 1  internally  —  and  I  am  not  talking  about  Little  Rock 

12  but  prior  to  going  to  Little  Rock  —  you  met  on 

13  August  5th,  1993,  you  developed  a  response  to  the 

14  July  29,  1993  letter  of  Fletcher  Jackson;  is  that 

1 5  correct? 

16  A      That's  correct,  sir. 

17  Q      The  members  of  the  team  were  Shepperson, 

18  Newell,  N-e-w-e-1-1? 

19  A      In  attendance  at  the  meeting? 

20  Q      Yes. 

21  A      In  attendance  at  the  meeting  ~ 

22  Q      Were  Shepperson,  Newell,  Sboeski,  yourself, 
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1  Cooper,  Messenger,  Morris,  and  Peterson;  correct? 

2  A      That  sounds  right  if  that's  what  the  memo 

3  reflects.   I  mean  I  can't  remember  exactly  who  was 

4  there. 

5  Q      Do  you  recall  anyone  else  that  may  have 

6  been  at  that  meeting? 

7  A      No,  I  believe  that's  probably  all  who  would 

8  have  been  there. 

9  MR.  IVEY:    Which  memo  was  that? 

10  MR.  GICALE:   Off  the  record. 

1 1  (Discussion  off  the  record.) 

12  MR.  GICALE:    Back  on  the  record. 

13  BY  MR.  GICALE: 

14  Q      The  memo  you  just  referenced  was  an  August 

15  5,  1993  memo  to  SSBIC  files  from  Walter  Peterson 

16  regarding  Capital  Management  Services;  is  that 

1 7  correct? 

18  A      Yes,  this  is  what  this  document  reflects, 

19  yes. 

20  Q      Does  that  document  refresh  your 

21  recollection  as  to  the  attendees  at  that  meeting  on 

22  August  5,  1993? 
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1  A      I  would  assume  that's  who  was  at  the 

2  meeting,  if  that's  who  he  says  was  there.   I  have  no 

3  reason  to  believe  anyone  else  was  there  or  wasn't 

4  there. 

5  Q      What's  your  own  recollection  of  it? 

6  A      That  —  that's  who  I  believe  was  there. 

7  Q      The  names  that  I  recited  earlier? 

8  A      Yes. 

9  Q     Now,  subsequent  to  that  meeting,  or  on  the 

1 0  same  date  of  that  meeting,  Mr.  Jackson  faxed  to  you  a 

1 1  copy  of  a  draft  of  the  indictment;  is  that  correct, 

12  if  you  recall? 

13  A      He  was  faxing  me  a  lot  of  things  back 

14  then.   I  do  recall  receiving  a  draft  of  an 

15  indictment;  I  can't  remember  if  it  was  that  day  or 

16  not. 

17  Q      In  any  event,  did  you  receive  a  copy  of  the 

18  draft  of  the  indictment  before  you  went  to  little 

19  Rock  to  meet  Mr.  Jackson? 

20  A      I  don't  recall  whether  I  got  it  before  or 

21  after. 

22  Q      I  am  going  to  show  you  ~  in  any  event,  you 
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1  recall  seeing  a  copy  of  the  draft  of  the  indictment? 

2  A      Yes,  I  definitely  received  a  copy  of  the 

3  draft  of  the  indictment.   I  just  can't  remember 

4  whether  I  got  it  before  or  after  or  while  I  was 

5  there. 

6  MR.  GICALE:    Will  you  mark  this  as  Exhibit 

7  2. 

8  (Stephens  Exhibit  2  identified.) 

9  BY  MR.  GICALE: 

10  Q      I  am  going  to  show  you  what's  marked  for 

1 1  identification  as  Stephens  Exhibit  Number  2  and  this 

12  is  a  summary  submitted  by  Wayne  Foren,  dated  October 

13  24th,  1995.   And  I  am  going  to  direct  your  specific 

14  attention  to  tab  O  in  this  exhibit.   Tab  O  is  a  memo 

15  to  Erskine  Bowles  dated  August  9,  1993,  from  Wayne 

16  Foren,  regarding  subject  matter  Capital  Management 

17  Services,  Inc. 

1 8  Did  you  receive  a  copy  of  this  memo,  or 

19  were  you  aware  that  it  was  being  conveyed  to 

20  Mr.  Bowles? 

21  A      I  don't  recall  seeing  this  memo. 

22 Q      Well, -do  you  recall  whether  or  not  by  that 


1  date,  August  9,  whether  you  had  received  a  copy  of 

2  the  draft  indictment? 

3  A      By  the  9th? 

4  Q      If  you  know. 

5  A      I  don't  know.   I  mean  whatever  the  date  is 

6  Fletcher  sent  me  the  letter  is  the  date  I  got  the 

7  draft  indictment.   I  must  have  got  it  because  there 

8  is  the  draft  indictment. 

9  Q      Did  you  take  part  in  any  briefing  of 

10  Mr.  Bowles  with  respect  to  the  status  of  matters  as 

11  of  August  9,  1993? 

12  A      No,  I  did  not. 

13  Q      Now,  your  superior  at  that  time  would  have 

14  been  whom? 

15  A      Martin  Teckler  was  the  deputy  general 

16  counsel,  and  I  don't  believe  Mr.  Spotilia  had  come  on 

17  board  yet.   But  I  believe  it  was  Mr.  Teckler. 

18  Q      So  when  developments  occurred  with  respect 

19  to  this  case,  who  would  you  inform  of  those 

20  developments,  Mr.  Teckler? 

21  A      Mr.  Teckler. 

22  Q      Did  you  make  Mr.  Teckler  aware  of  the  fact 
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1  that  the  U.S.  Attorney's  Office  was  looking  at  this 

2  1988  transaction,  and  possibly  the  1986  transaction 

3  as  well? 

4  A      I  informed  Mr.  Teckler  of  whatever  I  knew. 

5  I  mean  I  can't  remember  specifically  if  I  said  '86  or 

6  '88.   Certainly  1  would  have  told  him  about  the  1988 

7  transaction. 

8  Q      Do  you  know  whether  or  not  Mr.  Teckler  then 

9  briefed  Mr.  Bowles  or  anyone  else? 

10  A      I  don't  know. 

1 1  MR.  GICALE:    Off  the  record. 

12  (Discussion  off  the  record.) 

13  MR.  GICALE:    Could  you  mark  this  for 

14  identification  as  Exhibit  3. 

15  (Stephens  Exhibit  3  identified.) 

16  BY  MR.  GICALE: 

17  Q      I'm  showing  you  what  has  been  marked  for 

18  identification  as  Stephens  Exhibit  Number  3.   These 

19  are  copies  of  notes  which  we  received  pursuant  to  ~ 

20  the  committee  received  pursuant  to  its  request  for 

21  production,  and  this  is  a  copy  of  notes  dated  August 

22  10,1993.    Is  this  copy  of  notes  in  your  handwriting? 


1  A      These  are  my  notes. 

2  Q      And  are  these  notes  with  respect  to  the 

3  meeting  that  you  had  in  Little  Rock  with  Fletcher 

4  Jackson,  Gretchen  Hall  from  the  FBI,  and  other 

5  individuals  from  the  Small  Business  Administration? 

6  A      Yes,  they  are. 

7  Q      And  this  is  the  meeting  you  earlier 

8  described  that  you  had? 

9  A      Yes,  sir. 

10  Q      With  Mr.  Jackson? 

1 1  A      Yes,  sir. 

12  Q      The  first  meeting  in  Little  Rock? 

13  A      Yes,  sir. 

14  Q      And  this  is  where  you  learned  that 

15  Mr.  Jackson  had  some  information  with  respect  to  the 

16  1986  transaction,  or  he  had  asked  some  questions  with 

17  respect  to  that  transaction,  and  he  had  some 

18  additional  information  with  respect  to  the  seizure  of 

19  documents  from  Mr.  Hale  in  July  of  1993;  correct? 

20  A      That's  correct,  sir. 

21  Q      Did  he  share  any  details  of  the  seizure  of 

22  documents  from  Mr.  Hale  on  the  20th  at  that  meeting? 
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1  A      Not  that  I  recall. 

2  Q      He  just  indicated  to  you  that  they  had 

3  obtained  documents  from  Mr.  Hale? 

4  A      Yes,  I  believe  that's  all  he  indicated, 

5  that  there  was  a  search  warrant  issued  and  that 

6  documents  had  been  already  taken  into  their 

7  possession. 

8  Q      Did  he  give  you  any  details  as  to  the  1986 

9  transaction  at  this  point  in  time? 

10  A      No.    Most  of  the  focus  at  that  point  in 

1 1  time  was  on  the  '88  transaction  and  the  leverage, 

12  talking  about  National  Building  Supply.   And  he 

13  indicated  to  us  that,  as  my  notes  indicate,  he  talked 

14  about  Mclntire's,  where  Mclntire's  Coin  Shop  was,  and 

15  Lame. 

16  Q      Mclntire,  by  the  way,  was  one  of  the 

17  individuals  to  whom  David  Hale  had  conveyed  some 

18  money  who  in  turn  conveyed  money  to  the 

19  Prudential-Bache  account;  correct? 

20  A      Yes,  sir. 

21  Q      Incidentally -- strike  that.   Off  the 

22  record. 

58 

1  (Discussion  off  the  record.) 

2  BY  MR.  GICALE: 

3  Q      Now  showing  you  what's  marked  for 

4  identification  as  Stephens  Exhibit  Number  2  again, 

5  and  specifically  tab  number  M,  the  beginning  of  tab 

6  number  M  is  a  memorandum  dated  August  4,  1993  to 

7  Janice  Wolfe  from  Charles  Shepperson;  is  that 

8  correct? 

9  A      Yes,  sir. 

10  Q      And  in  that  memo,  Mr.  Shepperson  attaches  a 

1 1  letter  from  the  U.S.  Attorney  on  the  following  page 

12  dated  July  29,  1993.   This  is  the  letter  from 

13  Mr.  Jackson  to  Mr.  Peterson;  is  that  correct? 

14  A      Yes. 

15  Q      That  we  earlier  identified  as  Stephens 

16  Exhibit  Number  1? 

17  A      Yes. 

18  Q      And  attached  to  the  letter  of  Mr.  Jackson 

19  is  a  copy  of  the  diagram  that  you  were  attempting  to 

20  describe  earlier  in  your  deposition;  is  that  correct? 

21  Is  that  correct? 

22  A      That  is  correct. 
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1  Q      And  it  is  labeled  "transaction  1"  at  the 

2  top,  and  it  lists  these  individuals,  Mclntire,  Lame, 

3  Incorporated,  and  River  Valley  Hydraulics;  correct? 

4  A      That  is  correct,  sir. 

5  Q      So  in  this  meeting  of  August  10,  there  was 

6  some  discussion  about  Mr.  Mclntire,  and  a  coin  shop 

7  he  had  in  Jacksonville;  is  that  correct? 

8  A      That's  correct. 

9  Q      And  some  discussion  about  Lame? 

10  A      Yes,  sir. 

1 1  Q      Who  was  an  associate  of  Mr.  Fitzhugh; 

12  correct? 

13  A      Yes,  sir. 

14  Q      So  Mr.  Jackson  obtained  some  other  details 

15  with  respect  to  the  people  who  were  involved  in  this 

16  transaction,  and  he  was  updating  you  on  those 

17  details;  correct? 

1 8  A      Well,  Mr.  Jackson,  because  of  grand  jury 

19  issues,  was  not  sharing  a  lot  of  detail  with  us,  a 

20  lot  of  information.   Mr.  Jackson  did  say  that  he  had 

21  interviewed  a  number  of  individuals,  and  that  if  we 

22  wanted  to  make  our  case,  that  he  felt  that  these  are 


1  transactions  we  should  look  at. 

2  Based  upon  that,  over  the  next  day,  we 

3  fanned  out  and  we  interviewed  Robert  Hall, 

4  Mr.  Mclntire  and  also  Mr.  Vaughn.   We  went  to  their 

5  houses  and  their  places  of  business  and  obtained 

6  affidavits  from  the  two  of  the  three  regarding  the 

7  transactions. 

8  Q      Now,  your  objective  at  this  point  was  to 

9  put  the  ~  what  was  your  remedy  at  this  point, 

10  civilly? 

11  A      At  the  time  that  Mr.  Jackson  sent  us  this 

1 2  transaction  1  chart,  we  thought  that  the  case  had 

13  proceeded  a  lot  farther  with  the  U.S.  Attorney's 

14  Office.   We  thought  Mr.  Jackson  had  prepared  that 

1 5  chart.   What  we  came  to  learn  in  that  visit  was  that 

1 6  Mr.  Jackson  had  obtained  that  chart  through  an  action 

17  that  was  filed  by  Mrs.  Townsend  with  the  National 

1 8  Association  of  Securities  Dealers,  and  that 

19  Mr.  Jackson  had  been  working  the  case,  had  been 

20  looking  at  a  number  of  issues  because  of  that 

2 1  matter. 

22  And  what  we  did  is  we  took  from  that,  and 
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1  then  we  started  to  move  to  try  to  take  the  company 

2  down,  and  try  to  place  it  in  receivership  and  take  it 

3  over. 

4  Q     Now,  when  did  you  eventually  —  what  was 

5  the  next  step  you  took  in  terms  ~  after  interviewing 

6  these  witnesses,  what's  the  next  step  you  took  in 

7  terms  of  placing  this  company  into  receivership? 

8  A      I  advised  Mr.  Jackson,  after  our  interviews 

9  with  the  witnesses,  that  we  had  enough  to  go  and  take 

10  the  company  down,  that  we  felt  that  there  were  false 

1 1  statements  and  that  we  could  place  the  company  into 

12  receivership.  And  I  said  —  I  asked  Mr.  Jackson  for 

13  the  name  of  Mr.  Hale's  lawyer,  because  I  had  already 

14  learned  from  Mr.  Jackson  that  he  had  shown  Mr.  Hale  a 

15  copy  of  the  draft  indictment.   And  I  asked 

16  Mr.  Jackson  if  he  had  any  problem  with  me  contacting 

17  Mr.  Hale's  lawyer  and  asking  if  he  would  consent  to  a 

18  receivership.  And  I  did  that,  I  contacted 

19  Mr.  Coleman. 

20  Q      And  did  he  consent  to  a  receivership? 

21  A      Yes,  sir. 

22 Q      And  when  was  this  —  when  was  Capital 
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1  Management  put  into  receivership? 

2  A      September  the  15th  of  1993.   That  was  when 

3  the  court  order  was  signed. 

4  Q      And  who  was  appointed  as  receiver? 

5  A      The  Small  Business  Administration. 

6  Q      Now,  who  was  put  in  charge  of  that 

7  receivership  in  the  Small  Business  Administration? 

8  A      Myself,  as  far  as  legal;  Cecilia  Seay, 

9  S-e-a-y,  was  our  agent  that  was  working  records  from 

10  Little  Rock  and  Helen  Mincer,  M-i-n-c-e-r,  was  the 

1 1  program  person. 

12  Q      Now,  once  —  was  that  the  next  thing  that 

1 3  happened  after  you  had  this  discussion  with 

14  Mr.  Hale's  attorney,  Mr.  Coleman? 

15  A      We  returned  from  Little  Rock  after  our 

16  meeting  with  Mr.  Jackson.   I  contacted  Mr.  Hale's 

17  attorney.   We  prepared  the  pleadings  for  the 

18  receivership.  In  order  for  us  to  obtain  a 

19  receivership,  we  needed  to  file  a  complaint  within 

20  the  federal  District  Court  where  the  SBIC  is 

2 1  located. 

22  We  prepared  the  pleadings.   We  sent  a  copy 
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1  to  Mr.  Coleman  to  see  if  he  would  consent  to  them. 

2  There  was  a  back  and  forth  with  Mr.  Coleman  and  then 

3  we  got  the  court  order  obtaining  the  receivership. 

4  Q      And  that  would  have  been  on  September  15? 

5  A      That's  correct,  sir. 

6  Q      What  was  the  next  step  that  you  took? 

7  A      The  next  step  was  I  went  back  to  Little 

8  Rock  and  met  with  Mr.  Hale  and  Mr.  Coleman,  to  obtain 

9  all  of  the  books  and  records  of  Capital  Management. 

10  And  we  went  over  to  Capital  Management,  and  went  into 

1 1  David  Hale's  office,  and  we  physically  packed  up 

12  every  document,  piece  of  paper  we  could  find,  put  it 

13  in  a  box,  put  it  into  in  the  back  of  the  car  and 

14  drove  it  over  to  the  FBI,  and  gave  it  to  the  FBI. 

15  Q      Now,  who  were  the  individuals  that  went 

16  over  to  Mr.  Hale's  office;  was  it  just  you? 

17  A      It  was  myself,  Cecilia  Seay,  and  Beverly 

18  Nelson,  N-e-1-s-o-n,  who  was  a  secretary  for 

19  Ms.  Seay. 

20  Q      And  who  was  involved  in  packing  up  the 

21  documents  and  putting  those  documents  in  boxes  and 

22  returning  them  to  the  FBI? 


1  A      Myself,  Ms.  Seay,  and  Ms.  Nelson.   We 

2  weren't  returning  them  to  the  FBI,  we  voluntarily 

3  took  them  to  the  FBI  and  delivered  them. 

4  Q      Did  you  --  was  there  a  receipt  given  to 

5  Mr.  Coleman  or  Mr.  Hale  with  respect  to  the  records 

6  that  you  obtained? 

7  A      I  can't  remember  --  I  did  not  give 

8  Mr.  Coleman  or  Mr.  Hale  a  receipt.   The  receipt  that 

9  I  got  back  was  a  receipt  from  the  FBI,  which  was  a 

10  laundry  list  of  all  the  documents  that  we  delivered 

1 1  that  day  to  the  FBI. 

12  Q      Now,  you  intended  to  use  some  of  those 

1 3  documents  to  continue  to  operate  the  business,  or  to 

14  liquidate  the  business  I  should  say;  correct? 

15  A      Absolutely. 

16  Q      So  your  intent  in  bringing  them  back  to  the 

17  FBI,  you  had  an  arrangement  with  the  FBI  in  terms  of 

18  making  them  available  to  you  after  you  turned  them 

19  over  to  the  FBI? 

20  A      Yes,  sir.    By  the  time  we  took  Capital 

21  Management  down  and  got  into  receivership, 

22  Mr.  Jackson  had  advised  us  that  the  indictment  was 
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1  shortcoming,  was  going  to  come  out  in  a  week  or  so, 

2  and  Mr.  Hale  knew  that  the  indictment  was  coming. 

3  And  I  thought  that  it  was  better  to  just  take  those 

4  documents  over  to  the  FBI  and  let  the  FBI  have  access 

5  to  the  originals  for  whatever  purposes  they  needed 

6  them.   And  then  they  would  make  copies  and  give  the 

7  documents  back  to  us  as  we  needed  them. 

8  I  did  not  need  them  immediately,  because  as 

9  part  of  the  receivership  order,  we  put  a  stay  in 

10  place  similar  to  like  a  bankruptcy  stay,  so  that 

1 1  stops  all  proceedings  and  actions,  and  gives  you  some 

12  breathing  time  in  order  to  get  your  arms  around  the 

1 3  company. 

14  So  I  made  the  decision  to  take  them  over 

15  and  turn  them  over  to  the  FBI  and  let  them  have  at  it 

16  since  they  were  in  the  middle  of  a  criminal 

17  investigation.   And  the  documents  I  am  referring  to 

18  now  are  all  the  original  documents  of  Capital 

19  Management  that  were  still  left  with  David  Hale  after 

20  the  search  warrant  had  been  issued  on  July  20th.    So, 

21  they  already  had  some  documents  that  they  had  taken 

22  as  of  July  20.    These  were  anything  that  were  left 


1  over  after  that,  they  were  all  in  his  office.   We 

2  took  every  piece  of  paper  that  was  there. 

3  Q      Now,  did  you  copy  everything  before  you 

4  turned  it  over  to  the  FBI? 

5  A      No,  I  did  not,  sir. 

6  Q      You  went  directly  from  the  offices  of 

7  Capital  Management  to  the  FBI  offices,  and  then 

8  obtained  that  receipt;  correct? 

9  A      Yes.    What  we  did  was  we  put  them  in  the 

10  back  of  two  cars,  Cecilia  had  a  car  and  I  had  a  car, 

1 1  put  them  in  the  back  of  the  trunk,  drove  them  over, 

12  met  with  Special  Agent  Reign  and  Gretchen  Hall.   We 

13  brought  a  cart  down,  huge  cart,  and  loaded  all  the 

14  boxes  onto  the  cart,  took  them  up  to  a  conference 

15  room  in  the  FBI,  and  went  through,  did  an  inventory 

16  list  of  everything  that  was  in  each  box. 

17  Q      Now,  that  inventory  list  was  supplied  to 

18  the  committee  in  the  document  production;  is  that 

19  correct? 

20  A      Yes,  sir.    I  believe  that's  the  notation 

21  where  —  from  Beverly  Nelson,  where  she  said  this  is 

22  the  enclosed  list  of  documents. 
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1  Q      Now,  from  that  point  forward,  you  could 

2  have  access  to  those  documents  on  an  as-needed  basis, 

3  or  you  utilized  some  of  those  documents  in 

4  administering  the  receivership? 

5  A      Yes,  sir.    The  FBI  began  to  copy  the 

6  documents,  each  and  every  file,  or  returned  to  us  the 

7  originals  we  assumed  they  were  not  interested  in. 

8  And  so  they  periodically  provided  those  to  us  over 

9  the  course  of  time,  as  the  documents  became 

10  available,  you  know,  as  the  copying  proceeded. 

1 1  Q      What  were  the  next  steps  you  took  with 

12  respect  to  this  receivership  or  your  investigation? 

13  A      Well,  this  dates  back  to  September,  October 

14  of  1993.    We  continued  to  provide  information  ~ 

1 5  Q      Just  to  back  up  for  a  second.   Mr.  Hale 

16  indeed  was  indicted  after  your  September  15th 

17  receivership;  correct? 

18  A      Yes. 

19  Q      And  after  you  obtained  these  documents; 

20  correct? 

21  A      Yes. 

22 Q      Then  what  happened  after  that? 
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1  A      We  continued  to  have  telephonic  conferences 

2  with  Mr.  Jackson  and  Mr.  Reign.   We  asked  about 

3  different  information.   It  was  also  about  that  time, 

4  that  the  ~  there  became  a  lot  of  media  interest  in 

5  the  case  because  Mr.  Hale  went  public,  and  we 

6  provided  —  started  to  provide  information  to  the 

7  House  Small  Business  Committee  at  the  request  of 

8  Chairman  LaFalce. 

9  Q      Now  I  am  going  to  show  you  —  mark  this  for 

10  identification. 

1 1  (Stephens  Exhibit  4  identified.) 

12  BY  MR.  GICALE: 

13  Q      Showing  you  what's  marked  as  Stephens 

14  Exhibit  Number  4,  this  is  a  letter  dated  October  4, 

15  1993,  from  the  Federal  Bureau  of  Investigation,  to 

16  you,  Mark  Stephens,  from  Steve  Irons  of  the  Federal 

17  Bureau  of  Investigation.   Is  this  with  respect  -- 

1 8  does  this  letter  deal  with  the  records  that  you 

19  obtained  from  Mr.  Hale's  attorney,  Mr.  Coleman? 

20  A      No,  sir.    What  this  reflects  is  that  I  did 

2 1  not  believe  that  I  had  all  the  documents  and  records 

22  from  Mr.  Hale,  nor  Mr.  Coleman.   And  I  told 
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1  Mr.  Coleman  I  wanted  everything,  and  I  wanted  him  to 

2  go  back  and  look  at  his  files,  and  I  wanted  him  to 

3  see  what  he  had  in  his  files.   And  Mr.  Coleman  had 

4  more  documents,  and  I  asked  the  FBI  as  a  courtesy  to 

5  have  Ms.  Hall  go  to  Mr.  Coleman's  office  and  get 

6  those  documents,  that  way  we  would  maintain  a  chain 

7  of  custody  where  the  FBI  continued  to  have  the  flow 

8  of  documents  all  going  into  their  possession  and 

9  without  myself  or  anybody  else  at  SBA  touching  the 

10  documents. 

1 1  And  what  this  letter  is  referring  to  —  it 

12  is  dated  September  30  ~  Gretchen  went  over  to 

13  Mr.  Coleman's  office  and  obtained  additional 

14  documents  from  Mr.  Coleman,  and  this  is  what  that's 

1 5  referring  to. 

16  Q      Attached  to  this  letter  was  an  inventory  of 

17  the  records,  that  was  the  additional  records  that  she 

18  obtained;  is  that  correct? 

19  A      Yes.   He  also  explains  in  here  where  he  is 

20  starting  to  return  copies  of  documents. 

21  Q      He,  Mr.  Irons? 

22 A      Mr.  Irons. 
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1  Q      Returning  copies  of  documents  for  you  to 

2  operate  your  receivership? 

3  A      Yes. 

4  MR.  GICALE:    Mark  this  for  identification 

5  as  well  ~  off  the  record  for  a  second. 

6  (Discussion  off  the  record.) 

7  MR.  GICALE:    Please  mark  this  4-A. 

8  (Stephens  Exhibit  4-A  identified.) 

9  BY  MR.  GICALE: 

10  Q      I  am  showing  you  what's  marked  for 

1 1  identification  as  Stephens  Exhibit  4-A.   Now  this  is 

12  a  letter,  same  letter,  copy  of  the  same  letter  dated 

13  October  4,  1993,  to  Mark  Stephens  from  Mr.  Irons,  and 

14  attached  to  it  are  some  items.   Are  these  the  items 

15  that  you  referred  to  that  Ms.  Hall  picked  up  when  she 

16  went  to  Mr.  Coleman's  office? 

17  A      Yes,  sir. 

18  Q      That's  the  complete  list  of  those  items? 

19  A      I  mean  that's  what  the  document  reflects. 

20  I  mean  I  wasn't  there.   I  assume  this  is  what  — 

21  Q      This  is  the  document  you  received  from  the 

22  FBI? 
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1  A      Yes,  this  is  the  document  we  received  from 

2  the  FBI.    You  will  see  Gretchen  Hall's  name  is  on  the 

3  last  couple  of  pages. 

4  Q      Now,  amongst  those  documents,  on  the  last 

5  page  of  this  exhibit  is  a  listing  of  payees.   Those 

6  are  payees  on  checks  from  Capital  Management;  is  that 

7  correct? 

8  A      I  believe  that's  what  that  reflects,  yes. 

9  Q      Master  Marketing  and  Castle  Sewer  &  Water, 

10  are  they  listed  there? 

1 1  A      Yes. 

12  Q      And  Steven  Smith  is  listed  there,  and  by  - 

13  strike  that. 

14  In  order,  Mr.  Smith  is  listed  on  2/21/86  as 

15  a  payee  for  doing  business  as  the  communications 

16  company  for  $65,000;  is  that  correct? 

17  A      That's  correct,  that's  how  he  is  listed. 

1 8  Q      There  was  another  payee,  Castle  Sewer  & 

19  Water  Corporation,  dated  2/28/86  for  $150,000  with  an 

20  endorsement  by  Jim  Guy  Tucker;  is  that  correct? 

21  A      That's  correct,  that's  what  the  document 

22  says. 
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1  Q      And  on  April  3,  1986,  a  payee,  Susan  H. 

2  McDougal,  doing  business  as  Master  Marketing  for 

3  $300,000  and  it  says  in  parentheses  there, 

4  "non-endorsed";  is  that  correct? 

5  A      That  is  correct,  sir. 

6  Q      Now,  Master  Marketing  was  one  of  the 

7  companies  that  you  earlier  referred  to  ~  in  fact, 

8  one  of  the  initial  companies  you  referred  to  in  your 

9  testimony  today  that  was  involved  in  the  swap  that 

10  you  looked  at  in  the  early  spring  of  1993;  correct? 

1 1  A      That's  correct,  sir. 

12  Q      Now,  after  becoming  aware  that  there  were 

13  additional  documents  in  Mr.  Coleman's  possession,  and 

14  after  becoming  aware  of  this  listing  of  documents, 

15  what  were  the  next  steps  that  you  took  with  respect 

16  to  this  receivership  or  your  investigation? 

17  A      Well,  we  continued  our  dialogue  with  the 

1 8  FBI,  and  I  was  continuing  to  try  to  have  discussions 

19  with  Mr.  Coleman.   And  in  fact,  on  October  the  14th 

20  of  1993,  I  interviewed  David  Hale  in  Mr.  Coleman's 

2 1  office  to  ask  him  about  the  various  investments  of 

22  Capital  Management  Services.  That  was  one  of  our 
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1  major  focuses,  was  to  try  to  find  out  what  David  Hale 

2  could  tell  us  about  the  investments. 

3  MR.  GICALE:   Can  you  mark  this  for 

4  identification  as  an  exhibit. 

5  (Stephens  Exhibit  5  identified.) 

6  BY  MR.  GICALE: 

7  Q      Showing  you  what's  marked  for 

8  identification  as  Stephens  Exhibit  Number  5.   Are 

9  these  your  notes  of  your  meeting  with  Mr.  Hale  on 

10  10/14/93? 

1 1  A      Yes,  sir. 

12  Q      Are  those  copies  of  your  notes  of  that 

13  date? 

14  A      Yes. 

15  Q      You  discussed  apparently  a  number  of 

16  corporations  that  Mr.  Hale's  company  was  involved  in; 

1 7  correct? 

18  A      That  is  correct. 

19  Q      You  discussed  Cole  Masonry,  for  instance? 

20  A      Yes,  sir. 

21  Q      What  did  he  tell  you  about  that  company? 

22 A      He  said  he  traded  Master  Marketing  and 
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1  Insurance  Economist  for  a  $400,000  loan  to  Cole 

2  Masonry,  and  that,  I  believe,  if  my  notes  are 

3  correct,  that  he  also  said  that  he  then  swapped  the 

4  Cole  Masonry  note  to  National  Building  Supply  but 

5  then  that  was  reversed,  and  Cole  Masonry  ended  up 

6  with  the  Master  Marketing  note,  and  the  Insurance 

7  Economist  note. 

8  Q      Now  Insurance  Economist  was  the  corporation 

9  earlier  — 

10  A      That  I  couldn't  remember  the  name,  that's 

1 1  correct,  sir. 

12  Q      Did  you  discuss  any  of  the  Castle  Sewer  & 

13  Water  transactions  with  him? 

14  A      No,  I  believe  on  Castle  —  let  me  just 

1 5  check  my  notes. 

16  Q      I  will  refer  you  to  the  top  of  the  second 

17  page  of  your  notes. 

18  A      Mr.  Hale  would  not  discuss  the  Castle  Sewer 

19  &  Water  transaction  with  us  in  any  detail. 

20  Mr.  Coleman  was  doing  a  lot  of  talking  when  it  came 

21  to  Castle  Sewer  &  Water,  and  Mr.  Coleman  indicated  to 

22  us  that  there  was  a  misstated  purpose  as  to  the 


5271 

75 

1  transaction  itself,  and  that  we  should  go  behind  the 

2  distribution  and  pierce  the  corporate  veil,  and  also 

3  recommended  to  take  an  action,  to  try  and  do 

4  equitable  subordination. 

5  Q      Now,  one  of  your  notes,  there  on  the  top  of 

6  the  second  page,  says  "Tucker  put  himself  in  a 

7  second."   What  does  that  mean? 

8  A      Even  though  it  is  listed  under  Castle,  that 

9  really  was  more  in  line  with  the  South  Loop, 

10  S-o-u-t-h,  L-o-o-p,  Construction  loan.    South  Loop 

1 1  was  a  wholly  owned  subsidiary  of  Castle  Sewer  &  Water 

12  and  was  formed  a  year  after  the  loan  was  made  to 

13  Castle,  and  that  involved  some  property  that  Jim  Guy 

14  Tucker  had  originally  purchased  from  Madison 

15  Guaranty,  and  that  is  where  really  Tucker  had  himself 

16  in  as  a  second,  not  in  Castle. 

17  At  the  time  I  did  not  have  a  clear 

18  understanding  of  the  relationship  between  Castle  and 

19  South  Loop.    I  had  very  little  information,  and  the 

20  files  that  we  had  obtained  from  David  Hale  were 

21  confusing,  and  complex. 

22 Q      Now,  your  notes  also  say  "Madison  owned  the 
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1  system  and  property."   Is  that  the  utility  system 

2  what  you  are  referring  to? 

3  A      Yes,  that's  what  I  am  referring  to,  is  the 

4  sewer  system  and  the  real  estate. 

5  Q      And  your  notes  also  say  "Jim  Guy  Tucker  did 

6  the  filings"? 

7  A      Yes,  that  meant  the  legal  filings,  to 

8  record  the  notes  and  security  instruments. 

9  Q      Now,  this  information  with  reference  to 

10  Castle  and  Jim  Guy  Tucker  came  from  Mr.  Hale's 

1 1  attorney,  Mr.  Coleman;  correct? 

12  A      Yes,  sir.    Oftentimes  Mr.  Coleman  would 

13  direct  Mr.  Hale  not  to  answer  and  would  provide  us 

14  with  information. 

15  Q      Now,  who  else  was  present  during  this 

16  conversation  with  Mr.  Hale  and  Mr.  Coleman? 

17  A      I  believe  Mr.  Morris  from  our  liquidation 

18  division  here  in  Washington,  and  -- 

19  Q      What's  his  first  name? 

20  A      Tom  Morris.    I  just  can't  remember  for  sure 

21  if  he  went  on  that  trip.    There  were  many  trips  to 

22  Little  Rock.    I  don't  remember  if  he  was  there.   I 
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1  know  Cecilia  Seay  was  there,  and  I  believe  Helen 

2  Mincer  would  have  also  been  there. 

3  Q      Did  you  also  discuss  with  either  Mr.  Hale 

4  and  Mr.  Coleman  and  tell  us  which,  the  Steve  Smith 

5  transaction? 

6  A      Yes.    In  general,  he  --  he,  Mr.  Hale, 

7  advised  us  that  Steve  Smith  was  a  close  friend  of  -- 

8  at  that  ~  then-Governor  Clinton  and  told  us  we 

9  should  look  very  closely  at  the  communications 

10  company  loan,  and  that  we  should  look  at  Steve  Smith 

1 1  and  also  that  Smith  was  involved  in  a  loan  involving 

12  Tucker  and  McDougal. 

13  Q      Now,  the  top  of  the  last  page  of  your 

14  notes,  October  14,  1993,  says  "areas  he  will  not  talk 

15  about"? 

16  A      Yes,  sir,  I  was  pressing  him  on  well,  what 

17  information  do  you  have  on  Steve  Smith,  and  he  also 

18  mentioned  this  Chematco,  C-h-e-m-a-t-c-o,  and  Dean 

19  Paul,  but  he  wouldn't  give  us  any  details  regarding 

20  those  transactions. 

21  He  just  said  --  at  that  point  in  time,  you 

22  have  to  recall  this  was  October  of  1993,  he  had 


1  already  been  indicted.   He  had  been  indicted  like  the 

2  third  week  in  September  so  he  was  not  forthcoming 

3  with  the  information.   And  this  was  just  my  little 

4  scribble  to  myself  to  try  and  remember  so  I  could  go 

5  back  and  try  and  get  the  information  later. 

6  Q      Now,  the  second  page  of  your  notes,  it  says 

7  here  "Madison  guaranteed  the  bookings  to  pay  Capital 

8  Management."  This  is  under  the  notation  with  respect 

9  to  the  -- 

10  A      That's  hookups,  h-o-o-k-u-p-s,  that's 

1 1  hookups,  not  bookings. 

12  Q      What  did  that  mean  to  you? 

13  A      The  way  that  the  Castle  deal  was  structured 

14  was  that  Madison,  according  to  Coleman,  was  going  to 

1 5  make  sure  that  Capital  Management  got  paid  through 

16  the  payments  on  the  hookups  to  the  sewer  systems.   So 

17  if  a  person  got  their  sewage,  then  that  money  would 

1 8  be  enough  to  pay  back  the  money  to  Capital 

19  Management. 

20  Q      To  Madison  or  Capital? 

21  A      To  Capital  Management  because  Capital 

22  Management  had  taken  Madison  out. 
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1  Q      What  do  you  mean  by  taken  it  out? 

2  A      Okay.   The  way  the  Castle  Water  &  Sewer 

3  deal  was  structured  was  that  Castle  purchased  from 

4  Madison,  for  the  sum  of,  I  believe,  $1,150,000,  the 

5  property  and  the  sewer  system.    In  doing  that, 

6  $150,000  came  out  of  Capital  Management  and  went 

7  directly  to  Madison  as  the  down  payment. 

8  Q      So  they  loaned  the  money  to  Castle  Sewer  & 

9  Water  who  in  turn  used  it  to  pay  Madison  Guaranty? 

10  A      The  150,000  came  from  ~  Capital  Management 

1 1  went  into  ~  Capital  Management  went  to  Madison  ~ 

12  I'm  sorry,  let  me  back  up. 

13  150,000  went  from  Capital  Management  to 

14  Castle.   Capital  Management  got  stock  in  Castle,  but 

15  the  $150,000  went  from  Castle  to  Madison  Guaranty  as 

16  the  down  payment  on  a  purchase,  money  mortgage 

17  basically,  where  Castle  ended  up  taking  back  -- 

18  getting  paper  back  from  Madison,  where  they  signed  up 

19  for  a  note  to  pay  Madison  a  million  dollars. 

20  So  at  the  end  of  the  transaction,  Castle 

21  owed  Madison  $1  million  and  also  owed  Capital 

22  Management  $  1 50,000. 
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1  (Recess.) 

2  MR.  GICALE:    What  was  my  last  question? 

3  (The  reporter  read  the  record  as  requested.) 

4  BY  MR.  GICALE: 

5  Q      Then  after  they  financed  this  through 

6  Madison,  I  take  it  Madison  guaranteed  the  hookups  to 

7  pay  back  the  loan  to  Madison;  is  that  ~ 

8  A      I  would  rather  that  we  look  at  the 

9  documents.   I  can't  remember.   I  know  my  reference  is 

10  that  Madison  was  going  to  guarantee  the  hookups  and  I 

1 1  believe  what  I  am  referring  to  there  is  what 

12  Mr.  Coleman  told  me. 

13  Q      I'm  sorry.    Madison  guaranteed  the 

14  hookups?   And  I  am  referring  to  Exhibit  Stephens  5. 

15  A      That's  correct,  that's  what  that  says.    If 

16  you  are  asking  me  as  to  the  truth,  as  to  is  that  what 

1 7  occurred? 

18  Q      No,  what  they  told  you. 

19  A      That's  what  they  told  me  on  that  day. 

20  Q      Mr.  Coleman  told  you  Madison  guaranteed  the 

21  hookups  to  pay  Capital  Management  their  $150,000? 

22  A      That's  what  I  recall. 


5274 

81 

1  Q      Now,  did  Mr.  Coleman  or  Mr.  Hale  say 

2  anything  else  of  significance  with  respect  to  your 

3  investigation,  other  than  what's  on  these  notes? 

4  A      Mr.  Coleman  gave  me  some  information 

5  regarding  the  South  Loop  financings  which  was  a  set 

6  of  real  estate  documents  reflecting  when  the 

7  transactions  were  recorded  at  the  courthouse,  and 

8  agreed  to  meet  with  me  the  next  day  to  go  over  those 

9  to  help  me  understand  the  transaction.   And  he  gave 

10  me  those  documents,  referring  to  the  South  Loop 

1 1  Construction  transaction,  and  Ms.  Seay  and  I  spent  a 

12  lot  of  time  going  through  those  documents  to  try  and 

13  figure  out  what  had  occurred,  and  we  couldn't  unravel 

14  the  mystery,  as  they  say. 

15  We  then  came  back  and  met  with  Mr.  Coleman 

16  again  in  his  office,  and  showed  him  what  I  believe 

17  was  his  misimpression  that  Jim  Guy  Tucker  had 

18  actually  put  himself  in  front  of  Capital  Management 

19  on  South  Loop  when,  in  fact,  he  had  not.   What  had 

20  occurred  was  that  there  was  a  clerical  error  when 

21  they  filed  the  deed,  they  did  not  have  the  property 

22  description  so  he  had  to  rerecord.   So  it  made  it 
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1  look  like  the  transaction  was  more,  in  my  view, 

2  dubious  than  what  had  actually  occurred. 

3  Really  there  was  just  a  typo  and  they  had 

4  not  provided  the  property  description,  so  they  had  to 

5  rerecord  and  this  is  with  respect  to  the  South  Loop 

6  Construction  loan;  not  Castle. 

7  Q      Was  there  any  further  discussion  about  any 

8  of  the  other  entities  at  that  second  meeting? 

9  A      Yes.    I  pursued  with  Mr.  Coleman  the  fact 

10  that  I  believed  that  Mr.  Hale  must  have  still  had 

1 1  additional  documents,  which  was  an  ongoing  discussion 

12  I  might  add,  because  I  did  not  think  that  Mr.  Hale 

13  had  turned  everything  over  to  us. 

14  I  asked  Mr.  Coleman  for  his  cooperation  and 

15  his  help.    Mr.  Coleman  advised  me  that  he  was  not 

16  willing  to  do  that  at  that  time,  and  that  he  was  ~ 

17  Mr.  Hale  was  under  indictment,  and  that  he  wanted  to 

18  help  us,  but  that  he  couldn't  under  the 

19  circumstances. 

20  And  you  know,  it  was  that  back  and  forth, 

21  with  me  browbeating  him  trying  to  get  documents,  and 

22  him  standing  fast  saying  his  client  wasn't  prepared 
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1  to  discuss  anything  at  that  time  because  he  was  under 

2  indictment. 

3  Q      Now,  you  needed  documents  so  that  you  could 

4  administer  this  receivership,  I  take  it? 

5  A      We  needed  documents  and  we  needed 

6  information.   The  materials  that  we  had  in  David 

7  Hale's  files  were  incomplete;  they  were  convoluted; 

8  you  couldn't  figure  out  what  was  coming  or  going.    We 

9  had  obtained  materials  from  his  bookkeeper.   We 

10  couldn't  figure  out  what  payments  were  made.   We  were 

1 1  trying  to  still  unravel  the  swaps.    We  were  still 

12  trying  to  unravel  the  hospital  receivables.  We  had 

13  contacted  the  hospital  that  they  claimed  the  hospital 

14  receivables  were  from,  somewhere  in  California,  and 

15  obtained  an  affidavit  from  the  person  in  California 

16  saying  that  indeed  they  had  never  talked  to  David 

17  Hale  or  anybody  else  and  never  sold  any  of  their 

18  hospital  receivables. 

19  All  that  kind  of  investigation  was  ongoing, 

20  you  know,  September,  October,  you  know,  November,  all 

21  those  kinds  of  discussions  were  ongoing. 

22 Q      Now,  as  of  October  14,  1993,  you  have  now 
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1  had  a  conversation  with  Hale  and/or  his  attorney,  and 

2  you've  receive  some  other  information  that  you've 

3  just  described.   Were  you  briefing  your  superiors 

4  with  respect  to  this  information,  the  statements  of 

5  Hale  and/or  his  attorney,  and  the  other  information 

6  you  had  received? 

7  A      Yes,  sir. 

8  Q      On  a  regular  basis? 

9  A      Yes,  I  will  say  on  a  regular  basis;  I  mean 

10  once  a  week  maybe. 

1 1  Q      Was  that  in  the  form  of  an  oral  updates,  or 

12  memoranda  — 

13  A      All  oral. 

14  Q      All  oral? 

15  A      At  the  time,  and  you  have  to  look  back 

16  where  we  were  in  time,  in  September  and  October  of 

17  1993,  we  didn't  know  what  we  had  with  David  Hale. 

18  David  Hale  was  going  public  and  making  acquisition 

19  conversations,  and  talking  about  everything.   But  we 

20  didn't  know  from  looking  at  the  documents  and  without 

21  David  Hale,  we  were  not  able  to  decipher  what  exactly 

22  was  there,  what  was  true,  what  was  false,  whatever. 
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1  So  basically  we  were  going  through  the 

2  steps,  trying  to  tear  it  apart.   And  then  we  started 

3  to  interview  the  borrowers,  and  then  we  started  to  go 

4  through  and  interview  each  and  every  borrower. 

5  Q      Those  would  be  the  borrowers  that  are 

6  listed,  for  instance,  in  your  notes  of  10/14/93? 

7  A      We  did  those  and  we  did  everybody  else  that 

8  we  could  find.    We  did  almost,  I  think,  to  the  best 

9  of  my  knowledge,  I  think  we  got  them  all,  every  one 

10  of  them. 

1 1  Q      Now,  the  superior  you  were  reporting  to  at 

12  that  point  was  Mr.  Teckler? 

13  A      Mr.  Teckler,  and  I  also  provided  periodic 

14  reports  to  Mr.  Spotilia. 

15  Q      Was  Mr.  Spotilia  made  aware  of  your 

16  conversations  with  David  Hale  and/or  his  attorney? 

17  A      Yes,  sir. 

18  Q      Would  that  have  been  around  October  14th  of 

19  1993? 

20  A      It  would  have  been  shortly  thereafter,  when 

21  I  would  have  returned. 

22  Q      Same  with  Mr.  Teckler? 
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1  A      Yes. 

2  Q      Do  you  know  whether  or  not  they  in  turn 

3  briefed  anybody  else  with  respect  to  this 

4  information? 

5  A      I  do  not  know  that. 

6  MR.  GICALE:    Let's  mark  these  two  items  as 

7  exhibits. 

8  (Stephens  Exhibits  6  and  7  identified.) 

9  BY  MR.  GICALE: 

10  Q      Showing  you  what's  marked  for 

1 1  identification  as  Stephens  Exhibit  Number  6,  is  this 

12  another  copy  of  your  notes? 

13  A      Yes,  it  is. 

14  Q      And  what's  the  date  of  those  notes? 

15  A      10/18/93. 

16  Q      And  the  MKS  is  you? 

17  A      MKS  is  me. 

18  Q      Are  these  just  notes  to  yourself  with 

19  respect  to  some  issues  and  things  that  need  to  be 

20  done  with  respect  to  the  case  at  this  point  in  time? 

21  A      Yes,  this  looks  like  notes  to  myself,  on 

22  what  I  should  be  doing. 
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1  Q      Now,  at  this  point  in  time,  you  have  some 

2  concerns  with  respect  to  Dean  Paul  Limited;  correct? 

3  A      That's  correct. 

4  Q      With  respect  to  the  Steve  Smith 

5  transaction;  is  that  correct,  item  number  8? 

6  A      Yes,  sir. 

7  Q      L.  Randolph,  item  number  8-3? 

8  A      That  says  "write  demand  letter  to 

9  Randolph,"  R.D.  Randolph,  that's  the  President  of 

10  Castle. 

1 1  Q      Castle  Sewer  &  Water? 

12  A      Yes. 

13  Q      That  would  be  item  8-3  on  your  notes.   You 

14  had  some  concerns,  and  I  am  referring  to  number  13, 

15  as  to  whether  or  not  Madison  guaranteed  the  fees  on 

16  the  hookups;  is  that  correct? 

17  A      Yes,  sir. 

18  Q      And  you  also  had  some  concerns  with  respect 

19  to  perhaps  suing  R.D.  Randolph? 

20  A      Yes,  sir,  because  we  had  a  personal 

21  guarantee  from  him. 

22  Q      On  the  $150,000  that  went  toward  the 
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1  purchase  price  of  Castle  Sewer  &  Water? 

2  A      Yes,  we  did. 

3  Q      Then  you  had  concern  with  Larry  Kuca? 

4  A      Kuca. 

5  Q      Who  was  that? 

6  A      Campobello  Realty. 

7  Q      That  was  also  an  item  you  discussed  with 

8  either  Hale  or  Coleman  on  October  14,  1993;  correct? 

9  A      I  believe  we  did,  yes,  sir. 

10  Q      Do  you  know  whether  it  was  with  Hale  or 

1 1  Coleman? 

12  A      Why,  I  can't  remember  if  it  was  with  Hale 

13  or  Coleman,  to  tell  you  the  truth. 

14  Q      Showing  you  what's  marked  for 

15  identification  is  Exhibit  Number  7,  is  this  a  copy  of 

16  your  notes  again? 

17  A      Yes,  they  are. 

18  Q      For  October  25? 

19  A      Yes,  sir. 

20  Q      Is  this  with  regard  to  another  meeting  with 

21  Randy  Coleman? 

22  A      This  is  referring  to  a  phone  conversation  I 
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1  had  with  Randy  Coleman  on  October  25th. 

2  Q      What  was  the  substance  of  that  phone 

3  conversation? 

4  A      Mr.  Coleman  had  advised  me  that  he  had  met 

5  with  Mike  Johnson  who  was  the  head  of  the  criminal 

6  division  that  he  was  dealing  at  a  level  above 

7  Fletcher  Jackson  at  that  point. 

8  And  that,  from  my  notes,  it  looks  like  I 

9  was  reflecting  that  they  offered  Mr.  Coleman,  and  — 

10  Mr.  Hale  a  plea  bargain,  but  that  Mr.  Coleman  had 

1 1  rejected  it. 

12  Q      Where  you  say  they  through  a  deal  that  was 

13  rejected? 

14  A      That  was  rejected  by  Coleman,  yes,  sir. 

15  And  Coleman  then  said  to  me,  Mark,  do  you  want  to  get 

16  involved  and  try  to  talk  to  Mike  Johnson  or  talk  to 

17  the  people  in  U.S.  Attorney's  Office  in  order  to  get 

18  a -- to  help  with  the  plea  bargain.   He  said  David 

19  can  help  you  on  the  recoveries  and  David  can  help  you 

20  figure  out  what  Tom  Anderson  did. 

2 1  Tom  Anderson  was  the  person  who  donated  the 

22  $13  million  of  hospital  receivables.  That's  where  I 
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1  say  Coleman  is  offering  Tom  Anderson. 

2  Q      Now,  were  you  ~  in  your  notes  where  you 

3  say  he  is  trying  to  get  AUSA  to  get  it  — 

4  A      Moving.    He  was  trying  to  get  a  plea 

5  bargain  together,  Coleman  was.   And  Coleman  was 

6  trying  to  get  me  to  place  a  call  to  them  to  say  we 

7  think  this  is  a  good  idea,  would  you  consider  the 

8  plea  bargain. 

9  Q      You  also  have  some  notes  there  with  respect 

10  to  Paula  Casey.   Was  she  also  discussed? 

1 1  A      Yes,  Coleman  told  me  that  Paula  Casey  had 

12  come  from  Senator  Bumpers's  D.C.  staff  and  her 

13  husband  was  a  long-time  Clinton/Tucker  appointee  or 

14  something  along  those  lines,  and  that  he  was 

15  concerned  about  her,  whether  she  should  recuse 

1 6  herself. 

17  Q      Was  there  any  other  discussion  with 

18  Mr.  Coleman  on  this  day?  The  reference  to  R.D. 

19  Randolph,  what  was  that  about? 

20  A      I  think  I  had  gone  back  --  periodically  I 

21  would  try  to  get  information  from  Mr.  Coleman  and  I 

22  would  ask  him  questions.    And  I  think  what  this  is 
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1  reflecting,  he  told  me  that  R.D.  at  one  point  had 

2  worked  at  Madison  or  done  work  for  Madison,  because  I 

3  was  trying  to  find  out  what  R.D.  Randolph's 

4  relationship  was  to  Castle  Water  &  Sewer. 

5  MR.  GICALE:    Please  mark  these  three 

6  documents  as  the  next  three  exhibits,  8,  9,  10. 

7  (Stephens  Exhibits  8,  9,  and  10 

8  identified.) 

9  (Recess.) 

10  BY  MR.  GICALE: 

1 1  Q      Showing  you  what's  marked  for 

12  identification  —  is  this  another  copy  of  your  notes? 

13  A      Yes,  sir. 

14  Q      What  is  the  date  of  these  notes? 

15  A      October  26,  1993. 

16  Q      And  what  occurred  on  that  date? 

17  A      This  represents  notes  of  a  telephone 

1 8  conversation  I  had  with  Fletcher  Jackson  regarding 

19  various  and  sundry  matters. 

20  Q      What  was  the  sum  and  substance  of  that 

21  conversation? 

22 A      Fletcher  advised  me  that  they  were  starting 

92 

1  to  get  checks  on  Master  Marketing.   He  said  that  he 

2  was  getting  a  query  from  the  Wall  Street  Journal.    We 

3  talked  about  Grassby,  South  Loop,  Tucker.   The  trial 

4  was  scheduled  for  David  Hale  on  February  28th,  and  he 

5  was  going  to  come  out  with  a  second  indictment  on 

6  November  2.    I  mean  there  is  more  on  the  paper. 

7  Q      These  are  notes  and  these  reflect  your 

8  conversation  with  him  on  that  date? 

9  A      Yes. 

10  Q      I  am  showing  you  the  next  item  marked  for 

1 1  identification  as  Stephens  Exhibit  Number  9.   Can  you 

12  identify  that? 

13  A      Yes,  this  also  reflects  a  telephone 

14  conversation  I  had  with  Fletcher  Jackson  on  October 

15  31. 

16  Q      '93? 

17  A      Of  '93.    Looks  like  we  are  discussing  again 

1 8  the  checks  on  Master  Marketing,  and  various  and 

19  sundry  other  things,  about  the  indictment,  Larry  Kuca 

20  and  the  indictment.   And  it  covers  a  number  of 

21  topics. 

22  Q      Does  that  accurately  reflect  your 
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1  conversations  with  him  on  that  date,  at  that  time? 

2  A      Yes. 

3  Q      I  am  going  to  show  you  what's  marked  for 

4  identification  as  Stephens  Exhibit  Number  10. 

5  A      Yes,  sir.    This  is  notes  of  my  telephone 

6  conversation  with  Fletcher  Jackson  on  November  1  of 

7  1993. 

8  Q      And  does  that  accurately  reflect  your 

9  conversation  with  Mr.  Jackson  on  that  date? 

10  A      Yes,  sir. 

1 1  Q      That's  a  little  more  limited  than  the  other 

12  set  of  notes? 

13  A      Yes,  sir.    Yes,  these  are  just  --  looks 

14  like  again  a  quick  discussion  I  had  with  him  on 

15  various  matters. 

16  Q      You  discussed  Karen  Carmichael.  Do  you 

17  know  what  you  discussed  about  her? 

18  A      At  this  point  in  time,  in  November  of  1993, 

19  there  was  a  lot  of  media  interest  in  Capital 

20  Management  and  David  Hale.   And  I  think  he  had  made 

21  some  allegations  in  the  paper  regarding  Castle.   And 

22  information  was  starting  to  come  out  about  the  RTC 
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1  and  I  asked  Fletcher  who  at  the  RTC  could  I  contact 

2  about  Castle  Sewer  &  Water,  because  they,  RTC,  had 

3  obtained  an  environmental  study  on  Castle  Water  & 

4  Sewer,  because  RTC,  as  the  successor  to  Madison,  was 

5  holding  the  note  on  the  Castle  property. 

6  And  I  asked  Fletcher  who  he  was  dealing 

7  with  at  RTC  and  he  gave  me  the  name  of  Karen 

8  Carmichael. 

9  Q      You  have  a  reference  there,  "no  loans  to 

10  Vince  Foster"? 

1 1  A      Yes,  that  the  point  in  time,  Fletcher 

12  advised  me  that  he  was  getting  some  inquiries  from 

13  the  Wall  Street  Journal,  trying  to  tie  Vincent 

14  Foster's  death  into  Whitewater  and  Capital 

15  Management.  And  I  asked  the  question,  I  said,  well, 

16  do  you  have  any  evidence  that  Vince  Foster  got  a  loan 

17  from  Capital  Management  and  he  advised  me  no. 

18  Q      Now,  at  this  juncture,  were  you  following 

19  up  on  information  with  respect  to  Master  Marketing, 

20  Castle  Grande,  and  Tucker? 

21  A      On  Castle  and  Tucker,  yes.   And  in  fact,  I 

22  had  contacted  Mr.  Tucker's  attorney,  Mr.  Haley,  and 


5281 

95 

1  we  were  trying  to  obtain  some  information  from  him. 

2  I  think  it  was  shortly  after  November  1  that  1  went 

3  back  to  Little  Rock,  and  I  actually  had  a  meeting 

4  with  Mr.  Haley,  to  discuss  Castle  and  South  Loop. 

5  I  wasn't  doing  a  whole  lot  on  Master 

6  Marketing  at  the  time  because  I  couldn't  tell  what 

7  Master  Marketing  was  about.   The  way  the  file  read 

8  there  was  a  loan  to  Master  Marketing,  there  was  a 

9  default.   Hale  did  actually  sue  Mrs.  McDougal  and 

10  obtained  a  judgment  against  her.    So  if  you  look  at 

1 1  the  file,  it  just  looked  like  you  had  a  judgment. 

12  So  the  one  thing  we  did  was  that  we  made 

13  arrangements  to  have  a  meeting  with  Tommy  Cole,  who 

14  was  the  head  of  Cole  Masonry,  to  find  out  what  he  was 

15  doing  on  the  judgment,  to  collect  on  the  judgment  and 

16  to  find  out  what  was  the  circumstances  of  him  getting 

17  the  judgment  of  Master  Marketing  over  to  Cole 

18  Masonry.   And  we  were  working  those  issues. 

19  Q      What  information  did  you  have  with  respect 

20  to  Castle  Grande  and  Mr.  Tucker  at  that  point? 

21  A      At  that  point  in  time,  most  of  the 

22  information  we  had  was  confusing  and  complex  and 
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1  convoluted.   I  couldn't  figure  out  what  was  the  deal 

2  on  Castle  Water  &  Sewer  and  we  made  arrangements  to 

3  meet  with  Mr.  Haley  who  was  representing  Mr.  Tucker, 

4  to  try  and  understand  the  transactions  regarding 

5  Castle  and  South  Loop. 

6  Q      Go  ahead. 

7  A      When  I  am  referring  to  Castle,  I  am 

8  referring  to  Castle  Sewer  &  Water  company,  and  that 

9  was  an  investment  of  Capital  Management. 

10  I  think  there  may  be  some  property  named 

1 1  Castle  Grande  and  I  have  always  been  confused  as  to 

12  whether  there's  two  different  pieces  or  whatever  but 

13  my  reference  is  to  the  investment  Capital  Management 

14  made  in  Castle  Water  &  Sewer. 

15  Q      Castle  Sewer  &  Water? 

16  A      Yes,  sir. 

17  Q      So  at  this  stage,  by  November  1st,  1993, 

18  you  were  having  discussions  with  Mr.  Tucker's 

19  attorney  with  respect  to  Castle  Sewer  &  Water,  and 

20  you  were  still  attempting  to  obtain  information  about 

21  those  ~  about  that  transaction  or  those 

22  transactions;  is  that  correct? 
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1  A      Yes.    I  believe  it  was  sometime  after 

2  November.   It  was  in  that  November,  December  period 

3  that  we  had  those  discussions  with  Mr.  Haley. 

4  Q      Now,  at  this  juncture,  are  you  continuing 

5  to  brief  your  supervisors,  Mr.  Teckler  and 

6  Mr.  Spotilia,  with  respect  to  the  information  -- 

7  A      Yes. 

8  Q  you  have  been  receiving  and  the 

9  information  you  have  been  obtaining? 

10  A      Yes,  sir. 

1 1  Q      With  respect  to  Master  Marketing  and  the 

12  information  you  have  with  respect  to  Castle  Sewer  & 

13  Water? 

14  A      The  only  hesitation  I  have  is  in  your 

1 5  question  you  keep  referring  to  Master  Marketing,  and 

16  I  can't  say  that  I  was  focusing  on  Master  Marketing. 

17  At  that  point  in  time,  our  focus  was  more 

18  Castle  and  South  Loop,  because  David  Hale  in  his 

19  public  pronouncements  or  media  comments  was  focusing 

20  more  on  the  relationship  ~  than  Governor  Tucker  I 

21  wanted  to  make  sure,  clear  for  the  record.   The  focus 

22  wasn't  on  Master  Marketing  that  I  can  recall  other 
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1  than  my  passive  notes  in  here. 

2  Q      And  the  information  with  respect  to  --  the 

3  allegations  that  Mr.  Hale  had  made  publicly  with 

4  respect  to  Governor  Tucker,  I  presume  you  had  some 

5  discussion  with  your  superiors  about  that, 

6  Mr.  Teckler  and  Mr.  Spotilia,  about  that  and  the 

7  direction  your  investigation  was  taking? 

8  A      Yes,  I  advised  them  in  the  ordinary  course, 

9  yes,  sir. 

10  Q      Now,  do  you  know,  once  again,  whether  they 

1 1  were  briefing  anyone  above  them? 

12  A      I  don't  know  that  for  certain,  no. 

13  Q      Now,  by  this  time,  Mr.  Foren  was  no  longer 

14  in  the  position  ~  strike  that. 

1 5  Do  you  know  whether  or  not  they  were 

16  briefing  Mr.  Bowles,  Mr.  Spotilia  and  Mr.  Teckler 

17  were  briefing  Mr.  Bowles,  with  respect  to  this 

18  information? 

19  A      I  don't  know  that  for  a  fact. 

20  Q      Now  the  notes  that  you  were  keeping,  were 

21  you  giving  them  copies  of  your  notes  or  again  were 

22  these  briefings  just  oral? 
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1  A      Just  oral. 

2  Q      There  came  a  time  in  November  of  1993,  when 

3  the  Small  Business  Administration  received  a  request 

4  from  Congressman  LaFalce,  requesting  information  with 

5  respect  to  abuses  of  the  SBIC  program? 

6  A      That's  correct. 

7  Q      And  did  you  get  involved  in  responding  to 

8  that  request? 

9  A      Yes,  I  did. 

10  MR.  GICALE:    Can  we  go  off  the  record  real 

1 1  quickly. 

12  (Discussion  off  the  record.) 

13  BY  MR.  GICALE: 

14  Q      You  did  get  involved  in  responding  to  this 

1 5  request? 

16  A      Yes,  sir. 

17  Q      What  was  your  role  in  responding  to  that 

18  request? 

19  A      Preparing  the  documents,  and  the  exhibits, 

20  to  be  transmitted  to  the  House  Small  Business 

21  Committee. 

22 Q      Now,  you  eventually  submitted  a  response  to 
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1  Congressman  LaFalce  on  November  15,  1993;  correct? 

2  A      That  is  correct. 

3  Q      Prior  -- 

4  MR.  GICALE:    Mark  these  for 

5  identification. 

6  (Stephens  Exhibits  11,  12,  and  13 

7  identified.) 

8  BY  MR.  GICALE: 

9  Q      Now  showing  what  is  marked  for 

10  identification  as  Stephens  Exhibit  1 1,  can  you 

1 1  identify  that  for  us? 

12  A      Yes.   This  reflects  notes  of  a  meeting  that 

13  we  had  in  Little  Rock  on  November  the  8th,  1993,  with 

14  David  Reign  of  the  FBI,  Gretchen  Hall  of  the  FBI, 

15  Helen  Mincer  and  Cecilia  Seay  and  myself. 

16  Q      In  that  meeting  you  discussed  Master 

17  Marketing,  I  assume  from  looking  at  the  notes? 

18  A      Yes,  sir. 

19  Q      And  Dean  Paul  Limited;  I'm  sorry,  Dean 

20  Paul,  item  number  7? 

21  A      Yes. 

22  Q      And  item  number  8,  Cole  Masonry;  correct? 
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1  A      Yes,  sir. 

2  Q      What  was  the  purpose  of  that  meeting? 

3  A      We  were  still  trying  to  obtain  information, 

4  and  the  FBI  was  still  resisting  giving  us  that 

5  information  because  of  the  grand  jury.    I  told  them 

6  that  I  thought  about  making  a  formal  referral  on 

7  Masters  Marketing,  but  I  also  thought  it  was 

8  redundant  in  light  of  the  fact  that  I  knew  that  it 

9  was  under  investigation,  that's  what  the  notation 

10  that  I  made  at  the  top  says,  make  a  formal  referral. 

1 1  I  was  debating  whether  to  make  a  formal  referral  or 

12  whether  that  was  considered  as  part  of  the  material. 

13  I  was  also  trying  to  make  the  record  to  ask 

14  for  information  on  these  other  matters,  Sunbelt,  Dean 

15  Paul,  Property  Care,  Richard  Grassby.   At  the  bottom, 

16  where  it  says  MKS  informed,  what  I  was  telling  them 

17  is  that  I  had  talked  to  Bill  Watt  who  represented 

18  Grassby,  Dean  Paul,  Rutherford,  Danny  Trawler,  and 

19  R.D.  Randolph.   And  we  began  cross-sorting  receipts 

20  and  disbursements  to  try  to  find  out  where  the  money 

21  went  and  we  were  going  to  talk  to  John  Haley. 

22 Q      I  am  going  to  show  you  what's  marked  for 
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1  identification  as  Exhibit  Number  12.    Is  this  another 

2  copy  of  a  set  of  your  notes  this  time  for  November  9, 

3  1993? 

4  A      Yes,  sir.    This  reflects  the  notes  I  took 

5  at  the  meeting  with  Dean  Paul  and  his  attorney, 

6  Michael  Fitzhugh,  in  Little  Rock. 

7  Q      And  I  take  it  that  at  this  meeting  you  had 

8  an  opportunity  to  interview  Mr.  Paul? 

9  A      That  is  correct,  we  met  at  the  SBA  district 

10  office  in  Little  Rock  and  we  interviewed  Dean  Paul 

1 1  regarding  the  loan  made  to  the  Dean  Paul  Company  and 

12  asked  Dean  Paul  various  and  sundry  questions  about 

13  his  relationship  with  Capital  Management  and  David 

14  Hale. 

15  Q      And  what  information  did  Dean  Paul  give  you 

16  with  respect  to  David  Hale,  and  Capital  Management? 

17  A      Mr.  Paul  advised  us  that  he  participated  in 

18  a  transaction,  back  in  the  early  '80s,  like  around 

19  1986,  whereupon  Mr.  Hale  gave  Mr.  Paul  a  loan  for 

20  $200,000.    In  exchange,  Dean  Paul  assigned  Dean 

21  Paul's  interest  in  the  building  located  at  1910  North 

22  Grant  Street  which  housed  Capital  Management,  and 
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1  that  Hale  had  to  run  this  entire  transaction. 

2  In  order  to  throw  the  SBA  off,  Hale  had  to 

3  dummy  the  file  up,  and  so  he  made  it  look  like  Dean 

4  Paul  got  a  loan  for  200,000  but  he  told  Dean  that  he 

5  did  not  have  to  repay  the  money,  that  Hale,  once  he 

6  got  control  of  the  building,  he  would  take  the 

7  receipts  off  of  the  building  and  make  the  payments  on 

8  the  loan,  on  the  Paul  sales  loan  so  it  would  look 

9  like  the  loan  was  going  to  come  current. 

10  And  you  will  see  there  is  a  notation  about 

1 1  Mark  Roberts  in  here.   Well,  Mr.  Paul  didn't  trust 

12  Mr.  Hale  at  the  time,  and  said,  well  I  want  a 

13  notation  to  that  effect,  that  you  are  going  to  make 

14  these  payments,  and  that's  the  only  way  that  he  would 

15  give  up  his  interest  in  the  building  located  at  1910 

16  North  Grant  Street. 

17  Q      Did  Mr.  Paul  discuss  any  other  transactions 

18  from  1986? 

19  A      We  were  inquiring  of  Mr.  Paul  about  any 

20  other  matters  that  he  might  have  had  with  Mr.  Hale, 

21  and  he  referred  to  us  the  Yell  Forestry  that  he  was 

22  involved  with  that  loan,  involving  —  they  called  it 
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1  Yell  Forestry  and  Plainview  Lumber.   And  we 

2  specifically  inquired  if  he  was  involved  in  anything 

3  else,  which  he  said  no.    I  have  come  to  learn 

4  otherwise. 

5  Q      And  the  otherwise  is  the  $800,000  loan 

6  where  some  of  the  proceeds  went  to  Master  Marketing; 

7  is  that  correct? 

8  A      That  is  correct. 

9  Q      But  you  did  not  learn  of  that  in  this 

10  period? 

11  A      I  did  not.    That  came  to  my  attention  many, 

12  many  months  later. 

13  Q      And  then  I  am  going  to  show  you  what's 

14  marked  for  identification  as  Exhibit  Number  13.    Is 

15  this  another  set  of  your  notes  only  this  time  dated 

16  November  15,  1993? 

17  A      Yes,  sir. 

18  Q      Does  this  reflect  your  notes  of  a 

19  conversation  with  Mr.  Mackay? 

20  A      Yes,  it  is. 

21  Q      And  at  that  point  in  time,  did  you  discuss 

22  with  Mr.  Mackay  the  Dean  Paul  matter? 
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1  A      Yes,  I  did.    I  was  trying  to  obtain 

2  information  from  Mr.  Mackay  --  I  had  learned  through 

3  a  conversation  with  Mr.  Jackson,  that  ~  that  he  had 

4  given  Dean  Paul  immunity,  and  I  wanted  Dean  Paul's 

5  cooperation.   If  Dean  Paul  got  immunity,  I  wanted 

6  cooperation  to  try  and  figure  out  the  various  and 

7  sundry  loans  and  so  forth  because  I  was  concerned 

8  about  the  1910  North  Grant  Street  transaction. 

9  Q      And  you  were  asking  Mr.  Mackay  for  some 

10  assistance  in  talking  to  Dean  Paul;  is  that  it? 

1 1  A      You  see,  Don  will  talk  to  Fitzhugh,  that 

12  refers  to  Dean  Paul's  attorney,  Michael  Fitzhugh. 

13  Q      Now,  how  was  that  conversation  left  -- 

14  strike  that. 

15  You  requested  this  of  Mr.  Mackay,  and  what 

16  was  his  response? 

17  A      According  to  this,  Don  will  talk  to 

18  Fitzhugh,  meaning  Mackay  was  going  to  talk  to 

19  Fitzhugh  which  was  Dean  Paul's  lawyer.   In  my 

20  conversations  with  Mackay,  he  wasn't  sure  of  the 

2 1  extent  of  whatever  Fletcher  Jackson  had  done  with 

22  Dean  Paul.   And  he  was  revisiting  that  issue.   And  it 
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1  indicates  he  will  call  me  back  on  Monday. 

2  Q      All  right,  now  on  November  15,  1993,  the 

3  Small  Business  Administration,  in  a  letter  to 

4  Mr.  LaFalce,  dated  November  15,  from  Erskine  Bowles, 

5  responds  to  Mr.  LaFalce's  request.   Could  you  mark 

6  this  for  identification. 

7  (Stephens  Exhibit  14  identified.) 

8  BY  MR.  GICALE: 

9  Q      I  am  going  to  show  you  what's  marked  for 

10  identification  as  Stephens  Exhibit  14.    Can  you 

1 1  identify  that  for  us,  please? 

12  A      Yes,  this  is  a  letter  signed  by 

13  Administrator  Bowles,  transmitting  information  to 

14  Chairman  LaFalce,  as  requested  by  Chairman  LaFalce  on 

15  November  the  4th. 

16  Q      Now,  in  that  letter  ~  I  am  directing  your 

17  attention  to  the  third  page  of  that  letter  —  it  says 

18  "I  am  attaching  further  information  relating  to 

19  Capital  Management."  Do  you  see  that  notation  — 

20  A      Yes. 

21  Q      —  in  the  last  paragraph  ~ 

22  A      Yes. 
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1  Q      —  on  the  third  page? 

2  A      Yes. 

3  Q      Were  there,  in  addition  to  the  substance  of 

4  this  letter,  were  there  attachments  that  were 

5  conveyed  to  Mr.  LaFalce? 

6  A      Yes,  there  were  very  detailed  attachments. 

7  Q      Now,  are  those  the  attachments  you  referred 

8  to  earlier  today,  that  you  did  not  supply  the 

9  committee? 

10  A      Yes,  sir. 

1 1  Q      Okay,  and  that  you've  indicated  that  you 

12  will  supply  the  committee? 

13  A      Happily. 

14  Q      Now,  you've  also  indicated  ~  strike  that. 

15  Now,  you  assisted  in  the  preparation  of 

16  this  letter  and  the  exhibits? 

17  A      Yes,  I  did. 

1 8  Q      Did  you  talk  to  Mr.  Bowles  about  this 

19  before  the  letter  was  written? 

20  A      I  did  not  talk  to  Mr.  Bowles. 

21  Q      Who  did  you  brief  on  this  so  that  this 

22  letter  could  be  prepared? 


1  A      There  was  no  briefing  that  I  did.    What 

2  happened  is  we  received  a  letter,  an  incoming  letter 

3  from  Chairman  LaFalce,  dated,  I  believe,  like 

4  November  the  4th,  requesting  that  this  information  be 

5  provided.   And  I  was  given  the  responsibility  to 

6  prepare  the  report,  and  there  were  ongoing 

7  discussions  with  myself  and  Mr.  Teckler. 

8  There  were  a  couple  of  specific  inquiries 

9  that  came  back  from,  I  believe,  Mr.  Powers,  who  was 

10  Chairman  LaFalce's  person,  saying  that  they  wanted 

1 1  specific  items  addressed;  for  example,  they  wanted 

12  all  the  examination  reports,  the  leverage  materials, 

1 3  you  know,  when  they  got  leverage  and  so  forth. 

14  Q      Now,  I  am  going  to  show  you  Bates  number 

15  002890.    Is  this  --  this  is  another  copy  of  this 

16  letter  dated  November  15,  1993  to  John  LaFalce  from 

17  Erskine  Bowles;  correct? 

18  A      Yes,  sir. 

19  Q      And  attached  ~  and  the  letter  is  Bates 

20  number  2890  through  2893.    And  attached  to  it  is 

21  document  28894,  which  is  a  list  of  attachments? 

22  A      Yes,  sir. 
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1  Q      Is  this  the  list  of  attachments  that  you 

2  have  been  referring  to? 

3  A      Yes,  sir. 

4  Q      And  this  is  a  list,  1  through  12, 

5  describing  the  attach  — 

6  A      The  information  that's  in  the  attachments, 

7  yes,  sir. 

8  Q      The  attachments  that  you  will  provide  to 

9  us? 

10  A      Yes. 

1 1  Q      Now,  was  there  any  other  information  that 

12  you  provided  to  Congressman  LaFalce  at  that  time? 

13  A      Not  at  that  time.   There  was  supplemental 

14  information  that  we  provided  to  him  over  the  course 

15  of  the  next  few  months. 

16  Q      Now,  did  you  provide  him,  at  this  point  in 

17  time  —  strike  that. 

18  Was  it  about  this  point  in  time  when  you 

19  received  a  request  from  the  White  House  for 

20  information? 

21  A      I  never  received  a  request  for  information 

22  from  the  White  House.   Me  personally. 


1  Q      Somebody  in  your  agency  received  a  request 

2  from  the  White  House  for  information? 

3  A      That's  correct. 

4  Q      Who  received  that  request? 

5  A      I  don't  know  specifically  who  received  the 

6  initial  request.   I  don't  know  who  specifically 

7  received  that  request. 

8  Q      Who  told  that  you  there  was  a  request? 

9  A      Mr.  Spotilia  did. 

10  Q      Did  Mr.  Spotilia  tell  you  that  the  White 

1 1  House  had  requested  him  to  obtain  the  information,  or 

12  had  Mr.  ~  did  Mr.  Spotilia  indicate  that  he  had 

13  received  the  request  from  someone  else  at  the  Small 

14  Business  Administration? 

15  A      Mr.  Spotilia  advised  me  that  a  call  had 

16  come  in  from  the  White  House,  asking  for  a  copy  of 

17  the  report  that  was  given  to  Chairman  LaFalce. 

18  And  Mr.  Spotilia  provided  that  information 

19  to  White  House  counsel,  Neil  Eggleston. 

20  Q      Now,  did  he  indicate  that  Mr.  Eggleston  had 

21  called  the  Small  Business  Administration  requesting 

22  this  information? 
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1  A      I  believe  he  did,  yes. 

2  Q      Did  he  indicate  who  Mr.  Eggleston  had 

3  called  at  the  Small  Business  Administration? 

4  A      I  don't  believe  he  indicated  to  me  who 

5  Mr.  Eggleston  called.   I  know  the  call  went  in  to, 

6  like,  the  administrator's  office,  because  there  was 

7  an  article  in  the  paper  that  LaFalce  had  said  he 

8  wanted  a  report  and  the  report  was  due  on  November 

9  the  15th.    And  it  was  after  we  had  submitted  that 

10  report  that  he  got  a  call  asking  for  a  copy  of  the 

1 1  report  from  Mr.  Eggleston. 

12  Q      That  who  got  a  call? 

13  A      Somebody  in  the  front  office  got  a  call. 

14  Q      The  administrators's  office? 

15  A      The  administrator's  office. 

16  Q      Mr.  Bowles's  office? 

17  A      Either  there  or  CLA,  which  is  Congressional 

18  and  legislative  affairs.   Someone  in  the  front  office 

19  got  a  call,  they  referred  the  call  back  to 

20  Mr.  Spotilia  because  our  office  had  been  responsible 

21  for  preparing  the  report  for  Mr.  LaFalce,  so  they 

22  referred  it  back  to  Mr.  Spotilia. 


1  Q      Again,  when  you  were  preparing  this 

2  response,  did  you  draft  the  letter? 

3  A      Yes,  I  did. 

4  Q      Did  you  brief  Mr.  Spotilia  and/or  anyone 

5  else  about  the  other  information  that  you  had  with 

6  respect  to  your  investigation,  or  summarize  it? 

7  A      Yes,  I  mean  we  talked  about  it.    You  know, 

8  in  the  ordinary  course,  yes. 

9  Q      Okay.   Now,  at  this  juncture,  you  had 

10  information  from  Mr.  Coleman  and/or  Mr.  Hale  with 

1 1  respect  to  a  number  of  transactions  regarding  Castle 

12  Sewer  &  Water  —  some  information  with  respect  to  -- 

13  from  them  with  respect  to  Mr.  Tucker,  some 

14  information  with  respect  to  Mr.  Smith,  I  believe, 

15  from  them;  you  had  some  information  with  respect  to 

16  Master  Marketing  from  them;  is  that  correct? 

17  A      That's  correct. 

18  Q      Did  you  discuss  this  information  —  the  sum 

19  of  this  information  at  this  point  with  Mr.  Spotilia? 

20  A      At  times,  yes. 

21  Q      Okay,  at  the  point  in  time  when  you  were 

22  trying  to  respond  to  Congressman  LaFalce,  were  you 


112 


5290 

113 

1  discussing  the  status  of  the  information  that  you  had 

2  accumulated  for  your  agency  at  that  point? 

3  A      No.   At  that  point  in  time,  we  were  trying 

4  to  prepare  the  response  to  Congressman  LaFalce  which 

5  was  more,  you  know  —  my  understanding  was  Chairman 

6  LaFalce  wanted  a  report  which  was  all  the 

7  documentation  behind  Capital  Management,  what  did  the 

8  agency  have;  and  that's  what  we  were  focusing  on, 

9  what  did  the  chairman  want. 

10  Q      Well,  can  you  distinguish  that  for  us?   I 

1 1  mean  was  this  information  from  the  records  that 

12  Mr.  Hale  had,  or  was  this  information  related  to  your 

1 3  investigation  that  you  were  supplying? 

14  A      This  information  (indicating). 

15  Q      When  you  say  "this"? 

16  A      The  information  that  was  provided  to 

17  Chairman  LaFalce  was  the  SBA  records,  which  was  the 

18  SBA's  oversight  of  Capital  Management  which  included 

19  their  examination  reports,  their  leverage 

20  applications,  what's  listed  on  these  12  attachments. 

21  Q      Okay.   And  you  are  looking  again  at  Bates 

22  number  2894? 
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1  A      Yes,  sir.   And  these  are  documents  that 

2  came  from  the  agency's  official  records  and  files 

3  here  in  Washington,  in  its  monitoring  and  operation 

4  of  Capital  Management.  This  information  did  not  come 

5  from  the  Capital  Management  records,  which  we  had 

6  picked  up  and  given  to  the  FBI.    This  information  all 

7  pertains  to  SBA's  oversight  of  Capital  Management 

8  here  in  Washington. 

9  Q      Now,  that  was  information  that  was 

10  available  to  the  public? 

1 1  A      No,  sir. 

12  Q      What  were  the  rules  or  restrictions  with 

13  respect  to  this  information? 

14  A      This  information  was  information  which 

15  contained  what  we  called  the  operations  files.    It 

16  had  the  leverage  request  files,  it  had  correspondence 

17  back  and  forth  between  Capital  Management  and  the 

18  agency;  anything  concerning  SBA's  oversight  of 

19  Capital  Management  was  contained  in  those  files. 

20  Q      And  again,  it  was  not  information  that 

21  was  ~  that  the  public  would  have  access  to;  is  that 

22  correct? 
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1  A      That's  correct. 

2  Q      Was  this  information  subject  to  any  privacy 

3  concerns,  Privacy  Act  concerns? 

4  A      Yes,  sir. 

5  Q      Now,  did  you  make  a  determination  as  to  — 

6  strike  that. 

7  So  you  viewed  this  request,  then,  just  as  a 

8  request  for  the  existing  information  in  SBA  files,  at 

9  that  point  in  time,  and  —  in  Washington,  not  the 

10  information  you  had  picked  up  subsequently? 

1 1  A      That's  correct.   What  Chairman  LaFalce 

12  asked  —  I  can't  remember  his  specific  letter  but  I 

13  mean,  as  I  recall,  his  November  4th  letter  indicated 

14  he  wanted  a  report  on  Capital  Management,  and  he  only 

1 5  gave  us  1 1  days  to  produce  it.    And  there  were 

16  certain  things  he  wanted;  the  examination  reports, 

17  the  1031s,  a  copy  of  the  indictment. 

18  There  was  a  —  that's  where  this  laundry 

19  list  of  information  came  from.    That's  what  he 

20  wanted,  and  that's  what  we  gave  him. 

21  Q      Did  you  discuss  the  appropriateness 

22  about  --  of  who  should  receive  that  information,  the 
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1  attachments?  There  came  a  point  in  time  when  the 

2  White  House  requested  this  information;  did  you 

3  discuss  whether  or  not  it  was  appropriate  for  them  to 

4  receive  it? 

5  A      No,  sir.   Not  at  the  time  of  the  White 

6  House  request,  no,  sir. 

7  Q      Since  it  was  subject  to  privacy  concerns, 

8  did  you  believe  that  it  was  appropriate  for  the  White 

9  House  to  obtain  a  copy  of  this  information? 

10  A      I  personally  never  opined.   We  were 

1 1  looking  —  at  the  time  we  made  this  transmission  to 

12  Chairman  LaFalce,  we  did  not  have  a  request  from  the 

13  White  House.    We  were  more  concerned  about  when  it 

14  went  to  the  Small  Business  Committee  whether  it  would 

15  be  disseminated  publicly.   There  wasn't  an  issue  of 

16  whether  or  not  --  if  we  gave  it  to  White  House, 

17  whether  that  was  a  Privacy  Act  issue. 

18  Q      Were  you  concerned  about  it  being 

19  disseminated  publicly  when  it  went  to  the  Small 

20  Business  Committee? 

21  A      Yes,  sir. 

22  Q      What  steps  did  you  take,  if  any,  with 
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1  respect  to  attempting  to  restrict  that? 

2  A      We  put  a  legend  at  the  top  of  the  page, 

3  which  is  marked  -- 

4  Q      Exhibit  14? 

5  A      --  Exhibit  14,  which  is  our  standard  legend 

6  which  is  one  paragraph.   I  can  read  it  into  the 

7  record  if  you  like.    It  speaks  for  itself. 

8  Q      Well,  all  right.    It  states  that  "the 

9  information  contained  herein  has  been  determined  to 

10  be  confidential  in  nature  and  therefore  not 

1 1  releaseable  to  unauthorized  parties";  correct? 

12  A      Yes. 

13  Q      And  "disclosure  of  this  information  may 

14  violate  federal  law,  e.g.,  Privacy  Act  of  1974,  the 

15  Right  to  Financial  Privacy  Act  of  1978  and  18  USC 

16  section  1905";  correct? 

17  A      That's  correct. 

18  Q      "Utmost  discretion  should  be  exercised"; 

19  correct? 

20  A      That  is  correct. 

21  Q      Now,  you  believe  that,  by  listing  that 

22  notice,  that  satisfied  your  agency's  obligations  with 
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1  respect  to  restricting  disclosure  to  people  other 

2  than  the  committee;  is  that  correct? 

3  A      That  is  our  standard  language  that  we  use 

4  in  our  standard  operating  procedures  when  we  transmit 

5  things. 

6  Q      To  Congress? 

7  A      Yes,  sir. 

8  Q      Now,  when  you  —  how  can  ~  after  you 

9  submitted  this  to  Congress,  did  you  get  this  request 

10  to  transmit  the  information  that  you  transferred  to 

1 1  Congress  from  LaFalce  to  the  White  House? 

12  A      I  did  not  get  a  request.   I  want  the  record 

13  to  be  clear,  I  did  not  get  a  request  from  the  White 

14  House. 

15  Q      Your  agency. 

16  A      The  agency  got  a  request.   Mr.  Spotilia 

17  called  me  in  a  few  days  after  this  to  advise  me  that 

18  a  copy  of  the  LaFalce  report  had  been  given  to  the 

19  White  House,  and  he  wanted  to  know  if  there  was 

20  anybody  at  the  Department  of  Justice  that  he  could 

21  check  with  in  order  to  determine  whether  it  was 

22  appropriate  to  give  information  to  the  White  House. 
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1  He  wanted  to  make  sure  of  that. 

2  Q      So  by  the  time  you  were  notified,  it  had 

3  occurred? 

4  A      That's  correct.   It  had  already  occurred. 

5  Q      The  White  House  had  asked  your  agency  for 

6  the  information? 

7  A      And  Mr.  Spotilia  had  provided  it  to 

8  Mr.  Eggleston. 

9  Q      Spotilia  provided  it  to  Eggleston  directly? 

10  A      Yes,  sir. 

1 1  Q      And  after  doing  so,  he  was  asking  you 

12  whether  or  not  you  had  the  name  of  someone  who  could 

13  determine  whether  or  not  it  was  appropriate  to  do 

14  this? 

15  A      Yes.   They  wanted  to  make  sure  that  if 

16  anything  was  transmitted  to  the  White  House,  that  it 

17  was  with  the  Department  of  Justice  approval,  or  at 

18  least  that  Justice  knew  about  it.    And  Mr.  Spotilia 

19  asked  me  if  I  knew  anybody  at  Justice  I  could  ask 

20  about  giving  information  to  the  White  House. 

21  Q      Now,  did  he  tell  you  why  they  had  turned 

22  the  information  over  to  the  White  House  first  and 
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1  then  talked  about  whether  or  not  it  should  be  done 

2  second? 

3  A      No.    He  just  said  that  he  had  provided  a 

4  copy  to  the  White  House,  and  that  on  reflection,  they 

5  wanted  to  make  sure  that  Justice  was  aware  of  it 

6  because  of  the  ongoing  investigation,  and  he  wanted 

7  to  make  sure  that  it  was  appropriate. 

8  Q      Were  there  any  concerns  with  respect  to  the 

9  Privacy  Act  or  the  Right  to  Financial  Privacy  Act  or 

10  section  1905  expressed? 

1 1  A      No.   Not  directly  at  that  time,  no. 

12  Q      Did  you  give  him  the  name  of  someone  he 

13  could  contact  at  Justice  or  — 

14  A      No.    What  happened  was  that  ~  the  day  that 

15  Mr.  Spotilia  had  called  me  in  to  tell  me  he  needed 

16  the  name  of  somebody  at  Justice,  I  had  received  a 

17  call  from  Dwight  Bostwick.   Mr.  Bostwick  was  working 

18  with  Mr.  Mackay.  At  this  point  in  time,  Fletcher 

19  Jackson  had  been  replaced  by  Mackay,  Bostwick,  and 

20  Jim  Nixon. 

21  Dwight  Bostwick  had  just  called  me  right 

22  before  Mr.  Spotilia  called  me  to  his  office  and  said 
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1  Mark,  I  am  Dwight  Bostwick.   Allen  Carver,  who  is  the 

2  head  of  our  operation  at  Justice,  saw  in  the  paper 

3  that  he  would  like  —  that  you  were  providing  a 

4  report  to  the  chairman  of  the  Small  Business 

5  Committee,  and  wanted  to  know  if  he  could  have  a  copy 

6  of  that  report. 

7  So  I  had  received  a  call  from  Mr.  Bostwick 

8  that  morning,  and  I  had  not  called  Mr.  Carver  yet. 

9  When  I  was  called  into  Mr.  Spotilia's  office, 

10  Mr.  Spotilia  said  do  you  have  somebody  at  Justice 

1 1  that  we  can  talk  to  and  advise  us  about  providing 

12  information  to  the  White  House.    I  said  that  I  did. 

13  I  had  Mr.  Carver's  name  and  phone  number. 

14  Q      So  you  gave  Mr.  Carver's  name  to 

15  Mr.  Spotilia? 

16  A      No,  I  didn't.    I  advised  Mr.  Spotilia  I  was 

17  a  career  employee  and  I  thought  if  there  was  to  be 

18  any  contacts  regarding  anything  that  I  should  make 

19  the  phone  call  and  that  he  should  stay  out  of  it. 

20  And  he  agreed. 

21  Q      Why  did  you  express  that  concern  at  that 

22  point? 
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1  A      At  this  point,  the  media  was  pouncing 

2  around.    I  mean  I  wasn't  sure  where  this  whole 

3  investigation  or  where  this  whole  matter  was  going  to 

4  go. 

5  Mr.  Spotilia  was  new  to  the  government,  he 

6  had  only  been  general  counsel  for  about  two  months. 

7  And  he  expressed  concerns  to  me  about  whether  it  was 

8  appropriate,  and  I  said,  frankly,  look,  I'll  make  ~ 

9  I  should  do  it,  I  am  the  one  who  is  handling  the  case 

10  I  will  make  the  phone  call  and  I  will  ask  him. 

1 1  And  so  I  called  Mr.  Carver  and  he  said  make 

12  sure  Mr.  —  Mr.  Spotilia  advised  me  to  make  sure  I 

13  found  out  from  Mr.  Carver  whether  or  not  we  were 

14  allowed  to  transmit  anything  to  the  White  House  and 

15  to  advise  him  we  had  given  it  to  him,  and  to  make 

16  sure,  if  Mr.  Carver  wanted  a  copy,  that  I 

17  hand-delivered  it  and  gave  it  to  Mr.  Carver 

18  personally.   And  Mr.  Carver  wanted  a  copy  of  the 

19  report. 

20  Q      All  right.   And  to  be  clear,  what  was  it 

21  that  Mr.  Spotilia  had  provided  Mr.  Eggleston  at  the 

22  White  House? 
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1  A      He  had  provided  him  the  12  attachments  that 

2  are  referred  to  in  the  letter  from  Mr.  LaFalce. 

3  Q      And  those  are  the  attachments  listed  on 

4  Bates  number  2894;  correct? 

5  A      That's  correct. 

6  Q      Along  with  a  copy  of  the  letter? 

7  A      Along  with  a  copy  of  the  LaFalce  letter, 

8  yes. 

9  Q      And  did  you  provide  Mr.  Carver  with  a  copy 

10  of  the  letter  and  the  attachments  as  well? 

1 1  A      Yes,  I  did. 

12  Q      And  when  you  spoke  to  Mr.  Carver  and  told 

13  him  about  your  conversation  with  Mr.  Spotilia,  what 

14  did  Mr.  Carver  say  about  the  turning  over  of 

15  documents  to  the  White  House? 

16  A      I  called  Mr.  Carver  on  the  telephone,  the 

17  day  that  Mr.  Spotilia  told  me  to  call  Mr.  Carver. 

18  Mr.  Carver  said  — 

19  Q      Do  you  know  that  date? 

20  A      I  should  have  it  right  here.   November  the 

21  17th. 

22 Q      And  then  what  happened  when  you  discussed 
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1  this  with  Mr.  Carver? 

2  A      Mr.  Carver  —  I  set  up  a  meeting  where  I 

3  would  bring  over  to  him  a  copy  of  the  LaFalce  report 

4  and  attachments.  And  he  said  he  would  think  about 

5  the  issue  of  providing  information. 

6  MR.  IVEY:    You  want  to  put  that  in  the 

7  record? 

8  MR.  GICALE:    Yes,  we  can  mark  this  as  an 

9  exhibit. 

10  (Stephens  Exhibit  15  identified.) 

1 1  BY  MR.  GICALE: 

12  Q      I  am  showing  you  what's  marked  for 

13  identification  as  Stephens  Exhibit  Number  15.    Is 

14  this  a  copy  of  your  notes  for  November  17,  1993? 

15  A      Yes,  sir. 

16  Q      Now,  is  that  where  you  had  a  conversation 

17  with  Mr.  Bostwick  and  Mr.  Carver  with  respect  to 

18  Mr.  Eggleston's  request  for  documents? 

19  A      What  the  first  page  of  these  notes  reflect 

20  are  a  couple  of  different  things.    It  refers  to 

21  Dwight  Bostwick  calling  me  and  saying  he  was  working 

22  with  Jim  Nixon,  and  here  are  their  phone  numbers. 
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1  And  he  asked  me  to  give  the  information  to 

2  Mr.  Carver,  and  I  asked  what  the  -  you  know,  where 

3  was  he  and  what  was  his  title. 

4  Q      Then  the  second  page,  there  was  some 

5  discussion  about  giving  the  documents  to  the  White 

6  House;  correct? 

7  A      Right,  I  called  --  this  reflects  where  it 

8  says  "T,  Allen  Carver,"  it  reflects  I  called  Allen 

9  Carver.   He  told  me  his  eye  caught  the  article  in  the 

10  paper,  and  Allen  said  he  would  think  about  the  giving 

1 1  of  the  documents. 

12  Q      All  right.    And  then  attached  to  that  is 

13  a  -  apparently  are  notes  for  November  18  as  well;  is 

14  that  correct? 

15  A      Yes,  that  would  reflect  the  date  I  had  the 

16  meeting  with  Mr.  Carver. 

17  Q      And  in  that  meeting,  there  was  a  suggestion 

18  that  the  SBA  get  the  documents  back;  is  that  correct? 

19  A      That's  correct. 

20  Q      Now,  how  did  that  ~  can  you  describe  the 

21  conversation  —  strike  that. 

22 Can  you  summarize  the  conversation  you  had 
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1  with  Mr.  Carver  and  the  people  at  the  Department  of 

2  Justice  on  that  date? 

3  A      Well,  we  discussed  a  number  of  things  about 

4  Capital  Management,  and  how  SBA  was  a  victim.    I 

5  explained  the  SBIC  program,  how  there  would  be  a  -- 

6  you  know,  we  thought  that  there  were  problems  as  far 

7  as  the  '88  transaction  was  concerned. 

8  Q      Who  was  present  at  the  meeting? 

9  A      Steve  Yount,  who  was  from  the  financial 

10  fraud  section  of  the  SBA;  Jane  Erickson  from  the  FBI; 

1 1  Allen  Carver,  and  John  Arterberry  who  was 

12  Mr.  Carver's  deputy;  and  myself,  I  was  the  person 

13  there  from  SBA. 

14  Q      So  you  discussed  Capital  Management  and  the 

15  program? 

16  A      Right. 

17  Q      And  you  discussed  the  1988  transaction  that 

18  Mr.  Hale  was  indicted  for;  right? 

19  A      Right. 

20  Q      What  else  did  you  discuss? 

21  A      And  we  talked  about  Masters  Marketing 

22  because  at  that  point  in  time  Master  was  in  the 
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1  newspaper.   Something  had  come  out  about  Master 

2  Market  in  the  newspapers,  from  Mr.  Hale.   And  we 

3  also  ~  Mr.  Carver  instructed  me  to  get  the  documents 

4  back  from  the  White  House. 

5  Q      Now,  were  you  supposed  to  get  them  back,  or 

6  were  you  supposed  to  have  Mr.  Spotilia  get  them  back? 

7  A      Mr.  Carver  didn't  say  me  or  Spotilia.   He 

8  just  said  get  the  documents  back,  that  this  was  an 

9  ongoing  investigation,  get  the  documents  back. 

10  Q      Why  was  he  concerned  about  ~  why  did  he 

1 1  wan  you  to  get  the  documents  back? 

12  A      I  don't  know  what  Mr.  Carver's  motivation 

13  was. 

14  Q      He  did  not  indicate  to  you  why  he  wanted 

15  them  back? 

16  A      I  don't  recall  at  this  point.    I  mean  he 

17  just  said  to  get  them  back. 

1 8  Q      And  so  what  happened  next? 

19  A      I  returned  to  SB  A. 

20  Q      Was  there  any  other  conversation  on  that 

21  date? 

22 A      Other  than  I  walked  him  through  the  LaFalce 
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1  report,  I  just  told  him  what  the  different  exhibits 

2  were.   I  think  that  I  had  —  I  may  have  brought  some 

3  other  files  and  materials  with  me  that  I  basically 

4  walked  Mr.  Carver  —  you  know,  the  FBI  people  were 

5  there  saying  this  is  where  we  were. 

6  Q      Did  you  discuss  Castle  Sewer  &  Water  at  the 

7  meeting? 

8  A      I  think  we  did.    I  think  both  Castle  and 

9  Masters  might  have  been  discussed,  but  at  that  point 

10  in  time,  I  wasn't  sure  what  we  had  there.   In  fact,  I 

1 1  think  I  even  brought  Mr.  Carver  a  copy  of  my  Masters 

12  Marketing  file,  what  I  had  at  that  point  in  time. 

13  Q      And  did  you  discuss  the  conversations  you 

14  had  had  with  Hale  and  his  attorney  — 

15  A      Yes. 

16  Q      —at  that  point  in  time? 

17  A      Yes. 

18  Q      And  the  information  that  they  had  given 

19  you,  with  respect  to  Mr.  Tucker  and  Mr.  Smith  and  the 

20  other  individuals? 

21  A      No.    It  wasn't -- it  wasn't  that  detailed. 

22  I  can't  remember  how  long  we  met.   But, 
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1  Mr.  Carver's  focus  was  more  like  how  is  SBA  a  victim, 

2  and  what  is  there  about  the  SBIC  program.   And  it  was 

3  clear  that  Mr.  Carver  didn't  understand  the  SBIC 

4  program,  so  we  spent  a  lot  of  time  on  how  you  get 

5  leverage,  a  lot  of  the  same  discussion  we  had  earlier 

6  today. 

7  Q      Okay.   All  right,  so  when  you  —  then  you 

8  concluded  your  conversation,  went  back  to  the  SBA  and 

9  then  what  happened? 

10  A      I  told  Mr.  Spotilia  that  I  had  talked  to 

1 1  Mr.  Carver  and  we  were  to  get  the  documents  back,  and 

12  Mr.  Spotilia  said  for  me  to  call  Mr.  Eggleston  and 

1 3  ask  Mr.  Eggleston  for  the  documents  back,  which  I 

14  did. 

15  Q      So  you  talked  to  Mr.  Eggleston  yourself? 

16  A      Yes,  I  did. 

17  Q      And  what  did  you  say  to  Mr.  Eggleston? 

18  A      I  said  to  Mr.  Eggleston  that  I  had  checked 

19  with  the  Department  of  Justice  about  us  providing 

20  them  a  copy  of  the  LaFalce  report,  and  that  I  was 

21  advised  by  the  Department  of  Justice  that  we  were  to 

22  get  those  documents  back,  and  I  requested  that  they 
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1  be  returned. 

2  Q      What  did  Mr.  Eggleston  say? 

3  A      He  said  he  was  busy  at  the  moment,  he  was 

4  up  on  the  Hill  doing  something  else,  but  that  he 

5  would  get  back  to  me,  that,  you  know,  he  said  ~  you 

6  know,  I  want  to  check  into  this,  whether  or  not  — 

7  who  is  calling  the  shots  over  there  or  something  to 

8  that  effect,  like  who  asked  for  this.   And  I  said 

9  Mr.  Carver.   And  he  said  fine,  I  will  get  back  to 

10  you. 

1 1  Q      And  when  was  that  that  you  called? 

12  A      I  would  say  probably  either  the  17th  or  the 

13  18th.    I  mean  I  can't  --  I  would  imagine  it  would  be 

14  shortly  after  my  meeting  with  Mr.  Carver,  either  the 

1 5  same  day  or  the  next  day. 

16  Q      And  then  what's  the  next  thing  that 

17  happened  with  respect  to  the  documents,  with  the 

18  White  House? 

19  A      My  conversation  with  Mr.  Eggleston  occurred 

20  on  a  Thursday,  I  believe,  and  he  was  supposed  to  get 

21  back  to  me  on  Friday.    He  did  not.   Next  thing  I 

22  heard,  I  was  in  my  office  Sunday  morning,  working  on 
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1  something  totally  unrelated  to  Capital  Management,  I 

2  was  preparing  to  go  to  Dallas  on  Monday,  to  close  on 

3  a  ~  on  another  matter.   And  Mr.  Eggleston  called  me 

4  and  said  I  have  the  documents,  I  want  to  get  them 

5  back  to  you. 

6  And  I  said  well,  I  won't  be  in  the  office 

7  Monday,  I  am  going  to  Dallas  but  I  can  send  somebody 

8  to  pick  them  up  or  you  can  messenger  them  back  over 

9  to  me.   He  said  no,  I  just  want  to  get  them  out  of 

10  here,  I  want  to  get  rid  of  them.    I  would  rather  just 

1 1  return  them  to  you  now. 

12  And  I  said  fine.    I  said  I  am  here  at  the 

13  office.   And  he  said  all  right,  I  am  on  my  way,  I 

14  will  be  over  there  in  about  a  half-hour  or  an  hour. 

15  And  he  called  me,  I  assume  from  his  office,  and  I 

16  went  downstairs,  and  waited  for  him  in  front  of  SB  A. 

17  And  he  pulled  up  with  his  family  and  children  on 

1 8  their  way  to  church  and  handed  me  the  documents 

19  back. 

20  Q      Now,  what  did  he  hand  you?   He  handed  you 

2 1  the  letter  and  the  attachments? 

22  A      Yes,  the  letter  -- 
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1  Q      And  the  attachments? 

2  A  and  the  attachments,  he  handed  them  back 

3  to  me. 

4  Q      Now,  did  you  give  him  a  receipt  for  these 

5  documents? 

6  A      No,  I  did  not. 

7  Q      Did  you  inventory  them? 

8  A      He  said  that  he  had  not  made  a  copy  of 

9  anything.   He  said  that  he  had  only  looked  through 

10  them  briefly  and  that  they  were  all  there  in  the 

1 1  order  in  which  I  had  given  them  to  him,  that  he  had 

12  not  made  any  copies. 

13  I  think  he  said  he  didn't  make  any  copies. 

14  I  am  not  sure  about  the  copies.   Anyhow,  he  gave  them 

15  back  to  me  in  the  three  Redwells,  similar  to  how  we 

16  have  them  on  the  table.   And  I  took  them  back  to  my 

1 7  office  and  put  ~ 

18  Q      By  the  way,  you  have  been  referring  to  the 

19  documents  on  the  table? 

20  A      Yes. 

21  Q      I  have  showed  you  some  Department  of 

22  Justice  documents  that  start  with  Bates  number  28890 


5300 

133 

1  which  is  the  letter  to  Congressman  LaFalce  and  some 

2  documents  that  follow  in  Redwells.   And  you've 

3  previously  reviewed  these  and  you  believe  these  are 

4  the  attachments  that  went  along  with  the  letter; 

5  correct? 

6  A      Yes,  they  are.   I  took  the  documents  back 

7  to  my  office  because  I  was  getting  ready  to  go  to  a 

8  closing,  put  them  in  a  box  under  my  desk  and  went 

9  about  my  work. 

10  Q      You  didn't  lock  them? 

11  A      I  locked  them  in  my  office.   When  I  left  my 

12  office  that  day,  I  locked  them  behind  me  and  I  left 

1 3  them  in  a  box  underneath  my  desk. 

14  Q      Now,  when  you  said  that  you  are  not  sure 

15  about  copies,  wouldn't  it  have  ~  what  did  Mr.  Carver 

16  instruct  you  with  respect  to  obtaining  the  documents? 

17  A      He  told  me  to  find  out  if  any  copies  had 

18  been  made,  and  I  believe  I  asked  Mr.  Eggleston  that. 

19  At  this  point  I  just  can't  remember  whether  he  said 

20  he  did  or  did  not  make  copies. 

21  Q      Was  it  of  some  significance  to  Mr.  Carver 

22  whether  or  not  the  White  House  retained  copies  of  the 
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1  documents? 

2  A      I  don't  know  what  Mr.  Carver's,  you  know, 

3  issue  was. 

4  Q      Well,  he  wanted  you  to  find  out  who  ~ 

5  A      Right. 

6  Q         had  copies;  correct? 

7  A      Yes,  sir. 

8  Q      And  he  wanted  them  to  return  the  documents 

9  that  they  had;  correct? 

10  A      That  is  correct. 

11  Q      So  would  it  be  safe  to  say  that  he  did  not 

12  think  that  it  would  be  advisable  for  them  to  retain 

13  copies;  correct? 

14  A      You  could  draw  that  conclusion,  sure,  yes. 

15  Q      But  you  don't  know  —  you  did  ask 

16  Mr.  Eggleston  whether  he  made  copies? 

17  A      I  did  ask  him.    I  just  can't  remember,  as 

18  we  sit  here  now,  whether  he  said  he  did  or  he 

19  didn't.    I  believe  he  said  he  did  not,  but  I  can't 

20  remember.   I'm  just  ~  I  know  I  asked  him  do  you  have 

21  any  copies  and  he  said  he  did  not  retain  any  copies, 

22  he  didn't  have  any.    I  am  almost  positive  he  didn't 
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1  have  any  copies. 

2  Q      Do  you  know  whether  or  not  Mr.  Eggleston 

3  had  told  you  he  had  made  one  copy  of  the  last 

4  examination  report  dated  March  21,  1993  to  read? 

5  A      Give  me  that  again. 

6  Q      Do  you  know  whether  or  not  Mr.  Eggleston 

7  told  you  that  he  had  made  one  copy  of  the  last 

8  examination  report  dated  March  21,  1993  to  read? 

9  A      He  may  have.    I  just  don't  remember. 

10  Q      Do  you  recall  whether  or  not  he  said  later 

1 1  he  had  shredded  that  copy? 

12  A      Yes,  he  did  tell  me  that.    He  told  me  he 

13  shredded  —  yes,  he  said  he  ran  something  through  the 

14  shredder.   I  just  can't  remember  what  specific 

15  document  it  was. 

16  Q      Did  Mr.  Eggleston  tell  you  whether  he  had 

17  shared  the  information  that  he  had  received  with 

18  anyone  else  at  the  White  House? 

19  A      No,  I  don't  believe  he  told  me  he  shared  it 

20  with  anybody  ~  I  don't  believe  he  told  me  he  shared 

21  it  with  anybody  else.   What  he  told  me  was  that  the 

22  only  reason  he  had  requested  it  was  because  there  was 
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1  a  number  of  press  inquiries.   And  since  the  material 

2  was  being  turned  over  to  Chairman  LaFalce  and  they 

3  thought  there  were  going  to  be  press  questions, 

4  that's  why  they  were  getting  information. 

5  Q      Now,  what  did  you  do  with  the  documents 

6  after  you  received  them? 

7  A      I  went  to  Dallas,  and  when  I  returned  from 

8  Dallas,  we  had  a  meeting  scheduled  with  Mr.  Mackay, 

9  Mr.  Bostwick  and  Mr.  Nixon,  to  go  over  Capital 

10  Management,  you  know,  within  the  next  few  days  or 

1 1  whatever.   And  when  they  came  over,  they  had  —  they 

12  had  an  agent  from  the  FBI,  Mr.  Dana  Gillis. 

13  And  they  asked  questions  about,  you  know, 

14  the  transaction  involving  Mr.  Eggleston  and  the 

15  documents,  and  so  on  and  so  forth.   And  I  gave  those 

16  copies,  I  gave  the  documents  that  I  got  from 

17  Mr.  Eggleston  to  Agent  Gillis. 

18  Q      Now,  did  you  inventory  the  documents  at 

19  all,  or  match  them  up  -- 

20  A      Yes,  he  asked  me  to  go  through  them  to  make 

21  sure  that  they  were  all  there,  and  I  went  through 

22  them  while  he  was  standing  there. 
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1  Q      How  did  you  determine  whether  they  were  all 

2  there? 

3  A      Well,  I  mean  I  had  familiarity  with  the 

4  documents  because  I  had  just  produced  them,  you  know, 

5  as  part  of  the  report. 

6  Q      But  did  you  have  another  copy  or  set  in  the 

7  office  to  match  them  up  against? 

8  A      Yes,  but  I  didn't  match  them,  I  went 

9  through  and  looked  and  they  were  also  numbered,  those 

10  documents  were  numbered.   But  I  also  went  through 

1 1  them.    I  mean,  1  could  tell  what  was  there. 

12  Q      I  mean  there's  —  today  on  the  table  here 

13  we  have  almost  three  Redwell  folders  of  documents. 

14  You  remember  document  for  document? 

15  A      Not  document  for  document,  but  I  also  can 

16  look  at  those  documents,  because  of  my  familiarity 

17  with  SB  A  documents,  and  a  lot  of  the  material  there 

18  was,  you  know,  just  boilerplate  documents.   I  mean, 

19  just  —  I  just  went  through  them  quickly. 

20  Q      But  if,  for  instance,  one  particular  year's 

21  examination  was  missing? 

22 A      I  looked  for  the  examination  reports. 
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1  You've  refreshed  my  recollection  when  you  talked 

2  about  that  shredding  of  the  documents  --  I  had 

3  forgotten  about  that  ~  he  had  told  me,  and  I  went 

4  through  and  I  made  sure  all  the  examination  reports 

5  were  there.   I  remember  doing  that  while  Mr.  Gillis 

6  was  there. 

7  Q      What  about  the  other  kinds  of  reports  that 

8  you  supplied  —  off  the  record. 

9  (Discussion  off  the  record.) 

10  BY  MR.  GICALE: 

1 1  Q      Again,  the  process  you  used  to  determine 

12  whether  or  not  the  records  you  received  from 

1 3  Mr.  Eggleston,  whether  or  not  those  records  were 

14  complete,  what  was  the  process  you  used? 

15  A      We  were  standing  in  my  conference  room,  and 

16  Mr.  Gillis  asked  me  to  go  through  and  make  sure 

17  everything  was  there,  so  I  picked  up  each  Redwell  and 

18  went  through  them  quickly. 

19  Q      Page  by  page? 

20  A      No,  I  mean  I  didn't  read  each  page  by  page 

21  but  I  went  through  quickly,  having  familiarity  with 

22  the  files,  because  I  had  just  put  those  files 
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together  in  order  to  send  the  report  to  Chairman 
LaFalce.   I  did  not  verify  that  each  and  every  one  of 
those  pages  was  there.   No,  sir,  I  did  not  do  that. 

Q      And  then  you  turned  them  over  to? 

A      Agent  Gillis. 

Q      Did  you  make  a  copy  of  what  you  turned  over 
to  Agent  Gillis? 

A      I  did  not.    I  had  no  ~  I  had  no  idea  that 
he  was  coming  to  get  them.    He  just  showed  up  with 
Mackay  and  Bostwick  and  Nixon  when  they  came  over.   I 
had  no  idea  he  was  coming  to  get  them. 

Q      What  date  was  this,  do  you  know? 

A      November  the  24th. 

Q      Now,  what  had  been  done  —  strike  that. 
You  made  copies  of  documents  to  give  to 
Congressman  LaFalce;  correct? 

A      That's  correct. 

Q      Where  —  what  was  done  to  maintain  the 
integrity  of  the  files,  the  original  files,  that  you 
made  copies  from? 

A      The  original  SBA  files? 

Q      Right. 
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A      Well,  we  made  copies,  we  put  them  back  into 
the  original  SBA  files. 

Q      Right.    And  they  were  kept  in  a  secure 
area? 

A      They  were  kept  in  the  ~  the  investment 
division  has  a  file  room  downstairs  and  they  were 
down  in  that  area,  yes. 

Q      Who  has  access  to  that? 

A      Anybody  in  the  investment  division. 

Q      And  the  records  that  you  made  copies  of, 
all  those  records  came  from  those  investment  division 
files? 

A      Yes,  sir.   Other  than  —  there's  a  referral 
on  —  they  asked  for  a  copy  of  the  indictment,  I  gave 
them  a  copy  of  the  indictment,  which  is  listed  as 
number  12  on  document  28894;  and  also  number  11,  they 
asked  for  a  copy  of  the  complaint  that  we  had  filed 
for  receivership.  Obviously  those  would  not  have 
been  in  the  operations  files;  those  were  documents 
that  I  had  obtained  as  part  of  my  placing  the  company 
into  receivership. 

Q      Did  you  talk  to  Mr.  Eggleston  at  all  about 

41-380  97-8 
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1  the  status  of  the  information  you  had  with  respect  to 

2  your  investigation? 

3  A      No,  sir. 

4  Q      Do  you  know  whether  or  not  that  information 

5  was  conveyed  to  him? 

6  A      I  do  not  know  that. 

7  Q      After  turning  this  information  over  to  the 

8  FBI  agents,  what's  the  next  thing  you  did  with 

9  respect  to  this  case? 

10  A      I  think  we  just  kept  going  on  trying  to  get 

1 1  additional  information.   I  know  I  was  trying  to 

12  obtain  information  from  Mr.  Mackay.   I  had  written  to 

1 3  Mr.  Mackay  asking  for  information  regarding  a  number 

14  of  loans  and  investments,  and  I  was  trying  to  obtain 

15  information  in  cooperation  with  the  FBI.   And  we  also 

16  continued  our  interviews  of  the  borrowers  of  Capital 

17  Management. 

18  Q      Now,  did  Mr.  Eggleston  give  you  a  letter 

19  with  the  documents  that  he  returned? 

20  A      Yes,  sir. 

21  MR.  GICALE:   Mark  this  for  identification. 

22 (Stephens  Exhibit  16  identified.) 
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1  BY  MR.  GICALE: 

2  Q      I  am  showing  you  what's  marked  for 

3  identification  as  Stephens  Exhibit  Number  16.   Is 

4  this  a  copy  of  the  letter  dated  November  20,  1993, 

5  from  Mr.  Eggleston  to  Mr.  Spotilia  regarding  the 

6  return  of  ~ 

7  A      Yes. 

8  Q      —  the  LaFalce  letter  and  the  attachments? 

9  A      Yes,  sir. 

10  Q      And  this  was  delivered  to  you  with  the 

1 1  documents  on  that  Sunday;  correct? 

12  A      Yes,  sir. 

13  Q     Now,  did  there  come  a  point  in  time  when 

14  Mr.  LaFalce  and  Congresswoman  Meyers  asked  for 

15  additional  information  with  respect  to  Capital 

16  Management? 

1 7  A      Yes,  sir.   Chairman  LaFalce  said  that  he 

18  found  our  report  inadequate  and  that  he  wanted 

19  additional  information. 

20  Q      What  additional  information  did  he  request? 

21  A      I  can't  remember  now.    I  mean  I  think  he 

22  asked  for  copies  of  ~  I  think  all  the  examination 
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1  work  papers  might  be  one  thing.   I  mean  it  was  a 

2  whole  laundry  list.   There  is  a  letter  from  him 

3  expressing  his  request  in  great  detail.   I  think  that 

4  was  sometime  around,  you  know,  late  November. 

5  Q      As  a  result  of  those  requests,  what 

6  information  did  you  provide  him? 

7  A      We  provided  to  him  a  copy  of  all  of  the 

8  examination  work  papers,  and  I  believe  also  ~ 

9  Q      Now,  where  did  you  obtain  them? 

10  A      The  examination  work  papers? 

1 1  Q      Yes. 

12  A      The  examination  work  papers  were  all  over 

13  the  country  because  the  examinations  used  to  be 

14  conducted  by  the  Inspector  General  and  they  were 

15  conducted  by,  like,  11  different  examiners  over  the 

16  years.  And  what  they  would  do  is  they  would  ship  the 

17  examination  work  papers,  and  within  the  examination 

18  work  papers,  there  is  like  an  A  through  G  file. 

19  There  are  some  they  consider  permanent  files  that  go 

20  every  time  the  examiner  goes  and  that  examiner  then 

21  updates  that  file. 

22 There  are  also  new  examination  work  papers 
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1  created  every  time  there  is  an  exam.   So  whenever 

2  that  examiner  would  go  in  and  look  at  the 

3  information,  they  would  create  new  files,  like  what 

4  they  would  call  the  E  and  F;  A  through  D  was 

5  permanent  and  E  and  F  were  the  new  files  pertaining 

6  to  that  examination. 

7  So  we  called  out  to  the  entire  country  and 

8  had  all  those  files  sent  in  and  we  provided  those  to 

9  the  House.   I  am  pretty  sure  we  provided  all  those  to 

10  the  House.   I  think  that's  what  his  request  was. 

1 1  Q      Did  you  provide  any  other  information  to 

12  the  House? 

13  A      During  most  of  December  and  January,  I 

14  think  there  was  periodic  information  provided  to 

15  them,  and  I  think  it  ultimately  got  down  where  we 

16  provided  them  a  copy  of  all  of  our  SB  A  files.   In 

17  fact,  I  think  that  maybe  what  his  request  was  of  late 

18  November  was  to  provide  him  with  a  copy  of  the  full 

19  SBA  files  because  that  was  at  the  same  time  that  he 

20  sent  the  GAO  investigators  over  to  do  the  study.   And 

21  I  think  that  we  provided  a  copy  to  Chairman  LaFalce 

22  and  GAO  at  the  same  time. 
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1  Q      Now,  when  you  say  full  SB  A  files,  are  you 

2  talking  about  all  the  notes  and  things  we  have  talked 

3  about  today? 

4  A      No,  no.    We  are  talking  about  the  official 

5  SBA  files  which  contain  the  examinations,  the 

6  examination  work  papers,  correspondence,  leverage 

7  applications.  There  is  a  letter  that  Mr.  Mackay  sent 

8  to  me  which  basically  laundry- listed  those  official 

9  SBA  letters;  that's  what  he  asked  for,  and  that's 

10  what  we  provided. 

1 1  Q      You  said  Mr.  Mackay  sent  you  — 

12  A      Mr.  Mackay,  around  the  1st  of  December  or 

13  shortly  after  the  meeting  that  we  had  on  November  24, 

14  made  a  formal  request  for  all  of  the  SBA  records  in 

15  light  of  the  criminal  investigation. 

16  And,  at  the  same  time  Chairman  LaFalce  had 

17  sent  in  the  GAO  investigators  asking  to  see  all  of 

18  the  SBA  files,  so  Mr.  Mackay  was  very  concerned  about 

19  maintaining  the  integrity  of  the  original  documents. 

20  So,  he  sent  me  a  letter  saying  please  provide  all  the 

2 1  original  documents,  and  we  had  an  agreement  with  the 

22  FBI  that  the  FBI  would  take  all  the  SBA  original 
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1  documents  and  run  copies.   And  I  negotiated  that  they 

2  would  also  make  copies  for  me,  GAO,  and  also  for 

3  Chairman  LaFalce. 

4  Q      And  again,  describe  the  kinds  of  documents 

5  you  were  talking  about,  and  if  you  could,  distinguish 

6  these  from  the  ones  that  we've  talked  about  today. 

7  And  if  you  can,  distinguish  them  from  the  documents 

8  that  were  obtained,  for  instance,  from  David  Hale 

9  and/or  his  attorney  and  his  offices. 

10  A      When  we  talk  about  Capital  Management, 

1 1  there  are  two  sets  of  documents;  one  is  the  SBA  set 

12  of  documents,  which  is  the  SBA  files,  which  begins  in 

13  1982,  and  came  all  the  way  forward  to  1993. 

14  Q      When  in  '93? 

15  A      When- 

16  Q      As  of  December? 

17  A      As  of  December.  In  those  files,  if  you  had 

18  a  copy  of  Mr.  Mackay's  letter,  you  will  see  there  is 

19  what  they  call  an  operations  file,  there  is  a 

20  licensing  file,  there  is  a  leverage  file.   All  right, 

21  the  licensing  file  would  have  their  license 

22  application,  what  they  did  to  obtain  their  license. 
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1  Their  leverage  file  would  have  copies  in  there  of  all 

2  their  leverage  applications  whenever  they  came  in  to 

3  obtain  money  from  SBA.    The  operations  file  would 

4  contain  all  correspondence  from  David  Hale  and  from 

5  the  agency  back  to  David  Hale  and  Capital  Management, 

6  which  basically  that's  your  day-to-day  file.   So 

7  that's  your  three  major  files,  whichever  SBIC  has 

8  leverage  with  SBA  has  those  files. 

9  In  addition,  there  are  the  examination 

10  files,  which  we  talked  about  previously.   Those  are 

1 1  also  official  agency  records  which  are  done  by  the 

12  examiners  when  they  go  out  and  look  at  the  SBICs,. 

13  Those  are  what  I  am  referring  to  which  were  provided 

14  to  the  House  Small  Business  Committee  and  also  to 

1 5  Mackay  and  also  to  G AO.   Those  were  the  official  SBA 

16  records. 

17  Q      Now,  what  was  different  from  the  first 

1 8  response,  how  did  the  second  response  differ  from  the 

1 9  first  response?  The  response  on  November  1 5  ~ 

20  A      The  November  1 5  response  was  not  for  the 

21  agency  files.   The  November  15,  if  you  go  back  and 

22  look  at  Chairman  LaFalce's  letter  of  November  4,  he 
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1  asked  for  a  report,  tell  me  how  much  leverage  did 

2  they  get,  when  were  they  examined.   I  mean  if  you  got 

3  the  letter  out,  you  will  see  what  we  provided  him  was 

4  in  response  to  his  letter.   He  did  not  ask  for  the 

5  SBA  files.   After  we  gave  him  this  report,  he  then 

6  came  back  and  said  I  want  all  the  SBA  files. 

7  Q      Well,  when  you  say  you  gave  him  the  report, 

8  you  gave  him  a  letter  plus  you  gave  him  attachments? 

9  A      Right. 

10  Q      Which  were  the  SBA  files? 

1 1  A      Some  of  them  were  SBA  files  but  some  of 

12  these  documents  we  also  created.  For  example,  we 

13  gave  him  a  table  to  show  when  SBA  got  leverage.  We 

14  also  gave  him  copies  of  the  1031s.    We  gave  him  a 

15  list  of  the  financings. 

16  Q      This  is  on  November  15? 

17  A      That's  correct. 

1 8  Q      But  what  did  you  add  later  on  in  December, 

19  what  other  kinds  of  things  did  you  add? 

20  A      We  gave  him  the  full  official  SBA  files. 

21  Q      All  right,  so  anything  you  had  not  sent  to 

22  him  before  November  15,  you  now  — 
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1  A      Right,  and  he  also  got  the  same  thing.    If 

2  there  was  stuff  out  of  the  files,  he  also  got  that  as 

3  well.   But  this,  which  I  referred  to  as  the  November 

4  1 5  report  ~ 

5  Q      Right. 

6  A      —  was  a  distillation  of  information  he 

7  requested  from  the  filings. 

8  He  then  came  back  and  said,  no,  I  want  all 

9  the  files  now.    I  want  all  the  files,  not  just  this 

10  report  ~ 

1 1  Q      Okay. 

12  A         which  was  a  thumbnail  sketch  of  what  did 

13  Capital  Management  do. 

14  And  it  was  at  that  point  that  we  gave  him 

15  all  of  the  files,  okay.   That's  the  SBA  files. 

16  Q      Okay. 

17  A      Now,  you  also  had  another  set  of  files 

18  called  the  Capital  Management  files,  which  were 

19  literally  the  day-to-day  files  that  David  Hale  had  in 

20  Little  Rock.   And  those  are  the  files  I  described  to 

21  you  earlier  that  when  we  got  the  receivership,  we  got 

22  those  documents,  put  them  in  the  back  of  the  car  and 
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1  took  them  to  the  FBI.   Those  are  the  two  separate 

2  files  we  are  talking  about. 

3  When  Mackay  came  in  in  December  of  1993,  he 

4  asked  for  the  official  SBA  files  and  records,  and 

5  that's  what  was  provided  to  the  FBI,  GAO,  and 

6  Chairman  LaFalce. 

7  Q      Right.    But  again,  you've  distinguished 

8  between  David  Hale's  records  and  Capital  Management's 

9  records  and  the  SBA  records.   You  have,  for  instance, 

10  your  handwritten  notes  here  today.   Would  they  have 

1 1  been  part  of  the  SBA  records? 

12  A      No,  sir.   No,  sir. 

13  Q      Or  any  of  your  —  the  briefing  memos  to 

14  Mr.  Bowles? 

15  A      Well,  if  the  program  people  wrote  a  memo, 

16  it  would  have  been  in  the  SBA  files.    So,  for 

17  example  —  if—  like  all  those  memos  you  saw  that 

18  Walter  Peterson  was  writing  to  the  files,  those  were 

19  in  the  official  SBA  files,  those  were  in  the  official 

20  records. 

21  Q      So  memos  to  Mr.  Bowles  from  Mr.  Foren,  for 

22  instance,  with  respect  to  the  status  of  the  David 
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1  Hale  investigation,  they  would  have  been  in  the 

2  official  SBA  file? 

3  A      Now  they  may  or  may  not  have  been.   You 

4  know,  oftentimes  if  managers  do  memos,  sometimes  they 

5  don't  circulate  them  back  to  the  staff.  Now  I  don't 

6  know  whether  Wayne  Foren,  if  he  did  a  memo,  if  he 

7  always  gave  a  copy  to  his  staff  or  not.   I  know,  for 

8  example,  on  the  September  2 1  memo  that  was  in  the 

9  file,  you  know,  that  was  -  the  memo  from  Foren  to 

10  Bowles  was  in  the  file.   I  mean  their  copy  was 

1 1  circulated  and  put  in  the  file. 

12  Q      Were  those  memos,  those  internal  memos 

13  supplied  on  November  15th? 

14  A      No. 

15  Q      No? 

16  A      No. 

17  Q      So  the  internal  memos  were  not  a  part  of 

18  the  November  15th  production? 

19  A      That's  correct.  No,  they  were  not 

20  provided. 

21  Q      It  was  just  the  filings -- and  I  know  we 

22  keep  going  over  this  but  I  want  to  make  sure  — 
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1  November  15th,  just  the  attachments  that  are  listed 

2  there  and  they  do  not  include  internal  memos  of  the 

3  SBA? 

4  A      That's  correct.   If  I  could  just  look  and 

5  see  the  November  4th  incoming  letter  from  Chairman 

6  LaFalce,  I  think  that  might  clarify. 

7  Q      Well,  I  am  more  concerned  with  what  went 

8  out  than  what  he  requested. 

9  A      What  went  out  was  in  response  to  what  he 

10  requested.  That's  what  I  am  trying  to  say  here. 

1 1  Q      Now,  did  any  of  this  --  this  second 

12  request,  or  additional  requests,  any  of  this 

13  information,  was  this  conveyed,  copies  of  it  conveyed 

14  to  the  White  House? 

15  A      No,  sir. 

16  Q      Now,  from  that  point  forward,  after  that 

1 7  second  response,  was  there  any  further  responses  to 

18  either  Congressman  LaFalce  or  the  White  House  that 

19  you  assisted  in  the  preparation  of? 

20  A      To  the  White  House,  to  the  best  of  my 

2 1  knowledge,  nothing  was  ever  given  to  the  White  House 

22  after  that  Neil  Eggleston  issue  that  we  talked  about 
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1  earlier.  As  to  Chairman  LaFalce,  anything  that  was 

2  transmitted  to  Chairman  LaFalce  was  done  by  cover 

3  letter,  saying  enclosed  please  find  the  following 

4  information.   And  there  were  a  number  of  productions 

5  of  documents  from  November  the  1 5th  up  through 

6  January,  I  believe.  And  a  lot  of  that  was,  like  I 

7  said,  examination  work  papers  that  were  coming  in 

8  from  around  the  country,  physically  getting  the 

9  information  copied  by  FBI  that  was  coming  back  to  us 

10  and  so  forth. 

1 1  Q      Just  to  show  you  by  way  of  example,  I  will 

12  refer  to  document  2984.   This  is  a  copy  of  a  document 

13  that  was  supplied  on  November  15,  1993  as  an 

14  attachment  to  Congressman  LaFalce 's  letter;  is  that 

15  correct? 

16  A      Yes. 

17  MR.  IVEY:   2984  or  2894? 

18  THE  WITNESS:   2984,  that's  correct,  sir. 

19  BY  MR.  GICALE: 

20  Q      This  would  have  listed  the  financing  —  the 

21  small  businesses'  names  and  the  financing  of  those 

22  businesses? 
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1  A      Yes,  sir.   What  this  reflects,  if  you  look 

2  at  the  top  of  the  page  where  it  says  "based  upon  SBA 

3  form  1031s"  -- 

4  Q      Right. 

5  A  the  SBA  keeps  a  database  on  every  new 

6  financing  that  is  done  by  the  SBIC.   The  way  we  keep 

7  track  of  what  type  of  business  is  getting  money  from 

8  the  SBIC  is  why  we  have  the  SIC  code  in  this  column 

9  here,  in  all  caps,  and  it  ~  and  every  SBIC  is 

10  required  to  file  this  form  within  10  days  of  when 

1 1  they  make  a  financing  to  a  small  business. 

12  And  what  this  reflected  was  us  going 

13  through  and  pooling  all  the  1031s,  and  that  is 

14  distillation  of  what  the  1031s  say.    We  also  provided 

15  a  copy  of  the  original  1031s,  in  the  November  15th 

16  submission. 

17  Q      Okay,  and  Castle  Sewer  &  Water  was  listed, 

18  South  Loop  Construction  was  listed,  correct? 

19  A      That's  correct,  sir. 

20  Q      Master  Marketing  was  listed;  correct? 

21  A      That's  correct. 

22  Q      And  you  also  submitted  on  November  15  to 
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Congressman  LaFalce  ~  and  I  am  going  to  show  you  as 
an  example,  Bates  2993  -  copies  of  portfolio 
financing  reports? 

A      This  is  a  1031. 

Q      That's  a  1031? 

A      Right. 

Q  Okay.  Now,  those  are  1031s,  the  first  page 
is  a  1031,  document  number  2993  is  an  example  of  a 
1031;  correct? 

A      That's  correct,  sir. 

Q      As  part  of  this  package,  did  you  turn  over 
1031s  with  respect  to  Cable  Vision  Management,  Castle 
Sewer  &  Water  Corporation,  Cole  Masonry  and 
Construction? 

A  I  would  have  to  check  the  filing  but  I  am 
pretty  sure  we  turned  over  a  1 03 1  for  every  one  of 
these. 

Q      Susan  McDougal  and  Master  Marketing,  do  you 
recall? 

A      Yes,  there  was  definitely  a  1031  on  that. 

Q      South  Loop  Construction  Corporation? 

A      Yes,  sir. 
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Q      Steven  Smith,  the  communications  company? 

A      Yes,  sir.    They  are  all  there. 

Q      Now,  copies  of  these  1031s  and  the  summary 
of  the  1031s  were  also  forwarded  to  the  White  House 
in  this  package;  correct? 

A      Yes,  because  that  would  have  been  part  of 
the  submission  to  Chairman  LaFalce,  yes. 

MR.  GICALE:    Can  we  go  off  the  record  for  a 
second. 

(Discussion  off  the  record.) 
BY  MR.  GICALE: 

Q  Do  you  know  anything  about  any  faxes,  fax 
transmission  sheets  between  Neil  Eggleston  and  John 
Spotilia? 

A      I  did  not  know  about  any  fax  transmissions 
at  the  time.    I  came  to  learn  about  them  when  we  were 
asked  for  all  the  information  by  Agent  Gillis,  when 
Agent  Gillis  came  over. 

Q      And  I  assume  —  Agent  Gillis  told  that  you 
Mr.  Spotilia  had  faxed  information? 

A      Oh,  no.    He  had  asked  for  any  information 
that  went  back  and  forth,  and  I  went  and  got  Mr. 
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1  Spotilia  and  Mr.  Spotilia  came  in  the  room.   And 

2  Mr.  Gillis,  Agent  Gillis  asked  Mr.  Spotilia  for  any 

3  information  that  went  between  him  and  the  White 

4  House,  and  Mr.  Spotilia  came  and  produced  this  file. 

5  Q      And  produced  a  copy  of  the  fax  sheet  and 

6  information  he  had  received  ~  he  had  sent  to 

7  Mr.  Eggleston? 

8  A      Yes,  sir. 

9  Q      Did  he  identify  this  information  in  your 

10  presence? 

1 1  A      Yes,  we  were  all  sitting  around  a 

12  conference  table. 

13  MR.  GICALE:    Mark  these  for  identification. 

14  (Stephens  Exhibits  17  and  18  identified.) 

15  BY  MR.  GICALE: 

16  Q      I  am  showing  you  what's  marked  for 

17  identification  as  Exhibit  17  and  18.   First,  17,  is 

18  this  a  copy  of  the  fax  transmission  sheet  with  an 

19  attachment  that  Mr.  Spotilia  provided  Agent  Gillis  in 

20  your  presence? 

21  A      I  don't  recall  for  sure  but  I  believe  it 

22  is. 


1  Q      Did  you  assist  in  providing  this  document 

2  to  the  committee,  do  you  recall? 

3  A      To  the  committee? 

4  Q      Yes,  in  the  production  of  the  Department. 

5  A      No,  no,  sir. 

6  Q      I  am  showing  you  what's  marked  for 

7  identification  as  Exhibit  18.   This  is  another  fax 

8  transmission  sheet  for  1 1/16/93.   And  just  for  the 

9  record,  the  other  transmission  sheet  was  also 

10  1 1/16/93,  the  first  was  1 1:20  in  the  morning  and  this 

11  one  is  3:20  p.m. 

12  Does  this  appear  to  be  a  copy  of  the  fax 

13  transmission  sheet  and  attachments  that  Mr.  Spotilia 

14  gave  to  Agent  Gillis  in  your  presence? 

15  A      Yes,  sir. 

16  Q      And  attached  to  that  is  a  copy  of  a 

17  November  16  letter  to  Mr.  Eggleston  from 

18  Mr.  Spotilia,  with  a  copy  of  the  letter  to 

19  Congressman  LaFalce  from  Mr.  Bowles? 

20  A      Yes. 

21  Q      Up  to  this  point,  did  you  brief,  at  any 

22  time,  brief  Mr.  Bowles  with  respect  to  any  of  this 
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1  information  that  you  had  obtained  or  with  respect  to 

2  the  response,  proposed  response  to  Congress  or  the 

3  White  House? 

4  A      No,  sir.    1  was  only  at  one  meeting  ever 

5  with  Erskine  Bowles  regarding  the  SBICs.   And  the 

6  question  came  up  whether  he  wanted  to  be  briefed  on 

7  Capital  Management,  and  he  said  no,  I  do  not  want  to 

8  know  anything  about  Capital  Management. 

9  Q      When  was  that? 

10  A      That  would  have  been  the  fall  of  1993.   And 

1 1  we  were  just  talking  about  SBIC  matters  in  general, 

12  and  he  said  he  did  not  want  to  be  briefed. 

13  Q      Do  you  know  what  month  in  1993  that  was? 

14  A      Probably  October. 

15  Q      Do  you  know  a  date? 

16  A      I  don't  have  a  date.  All  I  remember  is  a 

17  meeting  to  discuss  upcoming  testimony  in  the  Senate 

18  or  the  House  regarding  the  SBIC  program.   And  the 

19  question  came  up  whether  or  not  the  administrator 

20  wanted  to  be  briefed,  and  he  said  no,  that  he  did  not 

2 1  want  to  be  briefed  on  Capital  Management. 

22 Q      Did  he  indicate  why  he  did  not  want  to  be 
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1  briefed  on  Capital  Management? 

2  A      No,  he  just  said  that  it  was  to  be  handled 

3  by  the  career  people,  and  that  this  should  be  treated 

4  as  a  case  just  like  any  other  case,  and  that  we 

5  should  do  whatever  we  would  do  in  any  other 

6  circumstance. 

7  Q      That  was  October  of  '93  or  October  of  '94? 

8  A      October  of  '93. 

9  Q      Did  he  say  he  was  recused  from  that  matter? 

10  A      No.   He  —  he  didn't  say  recusal  per  se, 

1 1  but  he  was  —  he  said  he  was  going  to  stay  out  of 

12  it. 

13  Q      And  he  did  not  get  —  did  he  give  a  reason? 

14  A      It  was  --  I  just  can't  remember 

15  specifically  what  he  said.   It  literally  was  like  a 

16  30-second  conversation;  he  said  he  didn't  want  to  be 

17  informed  of  anything.   The  only  reason  I  remember  it 

1 8  was  because  we  were  preparing  for  a  hearing,  and 

1 9  there  were  a  number  of  people  in  the  room  and  he  said 

20  I  don't  want  to  know  anything  about  it.   And  he  said 

21  I  just  want  to  stay  out  of  it  and  if  I  am  asked  any 

22  questions,  that  way  I  can  respond  that  I  don't  know 
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1  anything  about  it.   I  am  not  involved. 

2  Q      Who  was  present  when  he  made  that 

3  statement? 

4  A      Mr.  Morris,  Tom  Morris  from  the  office  of 

5  liquidation.  Cassandra  Pulley,  Charles  Hertzberg.  I 

6  believe  Ed  Cleveland.  And  that's  all  I  can  remember 

7  at  the  time. 

8  Q      Now,  were  you  aware  of  the  fact  that  there 

9  were  memos  in  the  file  to  Mr.  Bowles  from  Mr.  Foren 

10  when  he  made  that  statement? 

11  A      I  knew  the  September  2 1  memo  had  gone  to 

12  Mr.  Bowles  explaining  the  Capital  Management  ~  you 

13  have  to  understand,  in  the  scope  of  time,  things  were 

14  just  starting  ~  the  press  hadn't  even  started  to 

15  pick  this  up  until  October  or  November.  That's  when 

16  the  press  inquiries  really  started  to  hit  and  we 

17  still  didn't  know  what  we  had. 

18  When  the  information  that  was  sent  to 

19  Bowles  on  September  21  by  Wayne,  was  something  that 

20  we  would  have  done  in  the  ordinary  course  because  it 

21  was  a  high  profile  criminal  thing  and  we  were  trying 

22  to  get  ahead  of  the  curve  because  of  the  press. 
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1  So,  I  mean  if  your  question  is  did  I  know, 

2  sure,  I  knew  it  and  he  was  being  kept  apprised 

3  because  it  was  a  high  press  issue. 

4  Q      So  he  had  —  how  do  you  know  he  was  made 

5  aware  of  it  prior  to  the  time  that  he  said  that  he 

6  didn't  want  to  see  anything  on  it  or  know  about  it? 

7  How  you  did  you  know  he  had  been  given  a  copy  ~ 

8  A      The  September  2 1  memo? 

9  Q      Yes. 

10  A      Because  I  dictated  the  September  21  memo 

1 1  from  Little  Rock  back  to  the  program  people  because 

12  the  program  people  wanted  to  advise  him. 

13  Q      So  you  did  that  for  the  program  people  and 

14  it  was  —  they  indicated  to  you  that  they  were  going 

1 5  to  give  to  it  Mr.  Bowles  to  read? 

16  A      Yes. 

17  Q      What  about  the  other  memos  that  were 

18  directed  to  him  in  August  and  earlier  in  the  year? 

19  A      I  don't  remember  the  August  9  memo  that  ~ 

20  the  one  you  showed  me  earlier  that  Wayne  has  his 

21  signature  on,  he  and  Mr.  Teckler.   I  don't  remember 

22  that.   That  doesn't  mean  I  didn't  see  it.    I  just 
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1  don't  remember  that  one.   And  I  don't  think  there 

2  were  any  others.    1  mean  earlier  in  the  year,  now 

3  there  were  some  subsequent  memos  that  —  for  example, 

4  Congresswoman  Meyers,  for  example,  sent  a  letter  over 

5  to  the  administrator  saying,  you  know,  where  is  the 

6  Congressional  file  or  something  like  that. 

7  And  the  administrator  said  I  want  every 

8  document  turned  over,  I  want  everything  turned  over 

9  to  the  committee  and  I  want  to  know  what  the  answer 

10  is,  why  didn't  we  turn  this  over  or  something.   And  I 

1 1  was  instructed  to  prepare  the  response  and  I  prepared 

12  the  response  which  was  sent  forward  under 

13  Mr.  Teckler's  signature. 

14  Q      Well,  are  you  aware  of  the  fact  that  at 

15  some  point  in  time  Mr.  Bowles  indicated  to  the 

16  Congresswoman  that  he  had  not  previewed  any  files? 

17  A      Yes,  sir. 

18  Q      And  was  that  accurate,  based  on  what  you 

19  knew? 

20  A      To  the  best  of  my  knowledge,  it  is 

21  accurate. 

22 Q      Well,  he  had  receive  a  memo  on  September 
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1  21;  correct? 

2  A      That  memo  was  just,  you  know,  we  have  taken 

3  them  into  receivership,  he  didn't  review  any  files 

4  with  it.    It  was  just  a  cover  memo. 

5  Q      Well,  the  memo  also  --  and  this  is  a  part 

6  of  what  has  been  marked  for  identification  as 

7  Stephens  Number  2,  I  believe  this  is  the  last 

8  document,  a  part  of  that  ~  it  also  referred  to  the 

9  fact  that  Mr.  Hale  was  expected  to  be  indicted  on 

10  Tuesday,  September  ~  there  was  going  to  be  a 

1 1  presentation  to  the  grand  jury  on  Tuesday,  September 

12  21;  correct? 

13  A      That's  correct. 

14  Q      And  this  was  appraising  Mr.  Bowles  of  that; 

1 5  correct? 

16  A      That's  correct. 

17  Q      And  this  is  something  you  prepared  for  him? 

18  A      I  believe  at  the  time,  I  was  in  Little 

19  Rock;  I  think  that's  when  we  were  in  the  process  of 

20  taking  Capital  Management  down  and  obtaining  the 

21  documents  from  David  Hale.   And  I  called  back  to 

22  Helen  Mincer  and  Tom  Morris  and  said  this  is  where  it 
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1  is,  and  they  said  Wayne  wanted  to  send  a  memo  up  to 

2  Bowles  and  let  him  know  where  we  are  on  this  thing. 

3  So  I  said  this  is  where  we  are,  and 

4  Fletcher  says  he  is  going  to  get  an  indictment  on  the 

5  last  Tuesday  of  the  month.   And  we  should  basically 

6  expect  the  press  inquiries. 

7  Q      All  right,  but  they  told  you  that  this  was 

8  going  to  go  to  Mr.  Bowles? 

9  A      Yes,  sir. 

10  Q      So  you  knew  some  information  was  going  to 

11  go  to  him  with  respect  to  this  case? 

12  A      Oh,  absolutely. 

13  Q      And  when  he  later  said  he  had  not  received 

14  any  information,  did  you  believe  that  to  be  a  correct 

1 5  statement? 

16  A      Yes,  I  believed  that  to  be  a  correct 

17  statement.  He  was  informed  only  as  to  the  press 

18  information,  to  my  knowledge,  only  as  to  stuff  to 

19  keep  him  apprised  that  there  was  a  press  matter  and 

20  he  was  signing  the  letters  that  were  going  over  to 

21  the  committee,  because  it  was  a  formal  request  coming 

22  from  the  chairman  of  the  Small  Business  Committee. 
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1  Q      Now,  at  some  time  you  received  a  fax 

2  transmission  from  the  FBI  regarding  Master  Marketing 

3  and  an  irrevocable  stock  power  and  proxy  statement; 

4  do  you  recall  that? 

5  A      Yes,  I  did. 

6  Q      That  would  have  been  in  February  of  '94? 

7  A      Correct. 

8  Q      What  was  the  reason  for  receiving  that? 

9  A      We  had  received  a  letter  from  Congressman 

10  Mac  Collins  of  Georgia,  who  had  written  the  letter  in 

1 1  saying  that  he  had  come  to  learn  that  David  Hale  was 

12  really  running  Madison  Guaranty,  and  that  because 

13  Susan  McDougal  and  Jim  McDougal  had  pledged  their 

14  stock  in  Madison,  that  Hale  really  had  control  of 

1 5  Madison,  and  therefore  the  SBA  ought  to  be  repaying 

16  the  RTC  for  their  $55  million  loss. 

17  And  I  couldn't  put  my  hands  on  a  copy  of 

1 8  that  stock  power,  in  the  ~  there  were  two  pieces  of 

19  paper,  one  was  the  irrevocable  stock  power  and  the 

20  other  was  the  stock  certificate  or  something  like 

21  that. 

22  And  so  I  called  the  FBI  and  said  look,  can 


5317 

167 

1  you  fax  that  in  here  quickly,  we  have  to  prepare  a 

2  response  to  Congressman  Collins. 

3  MR.  IVEY:    Which  document  was  that? 

4  MR.  GICALE:   There  is  no  number  to  it.    But 

5  here  is  a  copy  if  you  want  to  take  a  look  at  it. 

6  MR.  IVEY:    But  for  the  record,  was  there  a 

7  date  given? 

8  MR.  GICALE:   The  fax  date  is  February  1, 

9  1994,  it  is  a  fax  from  the  FBI  to  Mark  Stephens, 

10  regarding  subject  Master  Marketing. 

1 1  BY  MR.  GICALE: 

12  Q      Did  you  ultimately  conclude  that  the  loan 

13  to  Susan  McDougal  of  $300,000  from  Capital  Management 

14  was  inappropriate  and  that  she  was  ineligible  to 

15  receive  that  loan  in  light  of  her  financial 

16  circumstances? 

17  A      With  all  due  respect,  that's  a  compound 

1 8  question. 

19  In  what  I  looked  at,  there  was  an  issue  as 

20  to  whether  or  not  she  was  eligible,  because  of  her 

21  financial  circumstances.  But  the  SSBIC  program  does 

22  not  have  a  limit  as  to  their  economic  net  worth  of 
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1  the  individuals  who  are  borrowing  money  from  an 

2  SSBIC. 

3  So  there  was  never  a  finding  or  a 

4  determination.   Would  I  have  made  the  loan  to  Susan 

5  McDougal?  No.   But  whether  it  was  illegal  or  not,  we 

6  never  made  the  decision  --  we  never  had  to  come  to 

7  that  conclusion  because  we  already  had  a  judgment 

8  against  her  for  the  money,  anyway. 

9  Q      Did  you  subsequently  discover  that  the 

10  $65,000  loan  to  Steven  Smith  was  used  for  purposes 

1 1  over  than  the  purposes  he  had  indicated? 

12  A      Yes,  we  did. 

1 3  Q      And  it  was  used  to  pay  off  a  mortgage  for 

14  real  estate  instead  of  for  the  communications 

1 5  company? 

16  A      Yes,  we  did. 

17  Q      What's  the  status  of  the  receivership  at 

18  this  point? 

19  A      We  are  in  the  process  of  obtaining 

20  restitution  payments  from  Mr.  Kuca,  Mr.  Smith,  and 

21  we're  also  collecting  on  some  of  the  accounts.  There 

22  were  a  couple  of  legitimate  investments  by  Capital 
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1  Management.  We  are  unfortunately  in  a  holding 

2  pattern  to  a  large  extent  while  we  are  waiting  for 

3  David  Hale  to  become  available.  The  independent 

4  counsel  will  not  make  him  available  to  us  for  an 

5  interview. 

6  Q      Now,  we  have  spent  a  great  deal  of  time 

7  going  through  the  information  that  you  gathered  up 

8  through  early  January,  I  believe,  1994.   Other  than 

9  the  documents  that  were  attached  to  Congressman 

10  LaFalce's  letter  on  November  15th,  do  you  know  of  any 

1 1  other  information  you  had  in  your  possession  or 

12  control  or  the  agency  had  in  their  possession  or 

13  control  that  was  conveyed  to  the  White  House  or  any 

14  of  the  targets  of  this  investigation? 

15  A      No,  sir. 

16  Q      And  again,  with  respect  to  those  documents, 

17  you've  indicated  that  you  will  provide  us  with  a  copy 

18  of  those  and  the  attachments  subsequent  to  this  — 

19  A      Yes,  sir. 

20  Q      —  deposition. 

2 1  And  again  throughout  this  entire  period  you 

22  continued  to  brief  Mr.  Teckler  and  Mr.  Spotilia  with 


1  respect  to  the  status  of  your  investigation,  up  until 

2  January  1994  and  thereafter? 

3  A      I  have  continued  to  brief  Mr.  Teckler 

4  throughout  the  course  of  the  investigation,  up 

5  through  today.   Mr.  Spotilia  recused  himself  in  early 

6  1994  right  around  the  same  time  as  Mr.  Bowles 

7  formally  wrote  his  recusal  letter  at  the  same  time. 

8  Q      Did  Mr.  Spotilia  indicate  why  he  was 

9  recusing  himself? 

10  A      At  the  time  there  was  a  lot  of  press  and  so 

1 1  forth  about  the  contacts,  you  know,  between 

12  Mr.  Altman  and  the  RTC,  and  there  was  a  lot  of 

13  concern  about  the  political  people  being  involved, 

14  and  Mr.  Spotilia  said  I  don't  even  want  to  be 

15  informed,  I  don't  want  to  be  advised,  I  don't  want  to 

16  have  any  part  of  this. 

17  Q      That's  when  he  recused  himself,  and  is  that 

18  about  the  same  time  that  Mr.  Bowles  recused  himself? 

19  A      Just  so  that  it  is  clear,  Mr.  Spotilia,  all 

20  I  did  was  periodically  advise  Mr.  Spotilia.   But  I 

21  had  to  call  ~  Mr.  Spotilia  always  told  me  it  was  my 

22  case  and  I  did  everything.   I  was  told  to  report  to 


170 


5319 

171 

1  Mr.  Teckler.  And  Mr.  Teckler  and  I  had  all  the 

2  strategy  calls  and  I  had  everything. 

3  Mr.  Spotilia  was  kept  advised,  but  it  was 

4  more  along  the  lines,  look,  this  might  come  out  in 

5  the  press  tomorrow  or  there  may  be  a  press 

6  announcement  or  something  like  that.   Or  if  we  had  a 

7  request  from  the  Hill,  for  example,  when  Chairman 

8  LaFalce  or  Congresswoman  Meyers  would  write  in,  he 

9  would  always  ~  make  sure  it  was  done  right.   But  I 

10  haven't  advised  him  or  informed  him  on  anything  on 

1 1  Capital  Management  since  probably  January,  February, 

12  1994. 

1 3  Q      But  up  to  that  point  in  time,  you  did 

14  advise  him  as  to  the  status  of  the  Hale/Coleman 

15  allegations  with  respect  to  Tucker  and  your 

16  information  with  information  with  respect  to  Steven 

17  Smith  and  Master  Marketing  that  you  had? 

18  A      Yes,  I  did. 

19  Q      At  that  point  in  time;  correct? 

20  A      Yes,  I  did. 

21  Q      And  do  you  know  who  in  turn  he  may  have 

22  briefed  with  respect  to  that  information? 
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1  A      That  I  don't  know. 

2  MR.  GICALE:    I  have  nothing  further. 

3  MR.  IVEY:    Let's  take  a  break  and  see  if  we 

4  can  wrap  it  up. 

5  (Recess.) 

6  EXAMINATION 

7  BY  MR.  IVEY: 

8  Q      Good  evening,  my  name  is  Glenn  Ivey.   I  am 

9  going  to  try  to  keep  this  to  around  30  to  45  minutes, 

10  but  it  may  take  a  little  more  or  a  little  less,  but  I 

1 1  will  try  to  move  through  it  as  expeditiously  as  I 

12  can. 

13  Now,  at  the  beginning  of  the  deposition, 

14  you  talked  about  a  variety  of  transactions  that 

15  Mr.  Hale  and  CMS  participated  in,  many  of  which 

16  appeared  to  be  fraudulent,  and  you  found  evidence 

17  that  led  you  to  suspect  that  there  might  have  been 

1 8  fraud  involved;  is  that  fair  to  say? 

19  A      Yes,  sir. 

20  Q      Now,  as  part  of  your  investigation,  did  you 

21  do  investigations  about  where  the  money  within  these 

22  transactions  flowed,  what  institutions  might  have 
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1  received  money  from  CMS  or  given  money  to  CMS? 

2  A      Yes,  we  did. 

3  Q      Did  you  find  any  evidence  or  —  that  led 

4  you  to  conclude  that  Whitewater  Development  received 

5  money  from  CMS? 

6  A      Whitewater  Development  itself  did  not 

7  receive  any  money  from  Capital  Management. 

8  Q      Did  you  find  any  evidence  that  Bill  or 

9  Hillary  Clinton  received  any  money  from  Capital 

10  Management  Services  or  Mr.  Hale? 

1 1  A      Personally?  No,  sir. 

12  Q      I  have  a  copy  of  a  report,  it  is  from  the 

13  Small  Business  Administration,  dated  March  24,  1994, 

14  and  it  is  addressed  to  the  Honorable  John  J. 

15  LaFalce.  This  report  is  57  pages  long.   And  it  has 

16  got  a  cover  letter  signed  by  Cassandra  Pulley,  Deputy 

17  Administrator.   Did  you  help  prepare  this  report? 

18  A      Yes,  I  did. 

19  Q      Let  me  read  a  paragraph,  or  part  of  a 

20  paragraph  from  this  report  to  you,  and  ask  you  if  you 

21  agree  with  it.   It  says  "allegedly  Mr.  McDougal 

22  informed  Mr.  Hale  that  this  document  represented  the 
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1  true  purpose  for  the  utilization  of  the  $300,000 

2  loan.   The  document  has  been  provided  to  the 

3  independent  counsel  for  his  review,  along  with  other 

4  information  concerning  the  Master  Marketing  loan. 

5  Media  accounts  have  reported  that  a  portion  of  the 

6  loan  proceeds  were  used  to  purchase  property  for 

7  Whitewater  Development  Corporation.   However,  the  SBA 

8  has  not  to  date  obtained  any  information  which  would 

9  verify  these  reports."   Is  that  a  correct  statement? 

10  A      That  was  true  at  that  time. 

1 1  I  should  say,  since  March  of  1994,  I 

12  subpoenaed  the  records  from  the  RTC  involving  Master 

13  Marketing  and  we  obtained  copies  of  checks  and 

14  disbursements  and  so  forth,  and  there  were  checks 

15  that  were  used  to  pay,  I  believe,  a  sum  of  like 

16  $100,000  or  something  like  that  to  Whitewater 

17  Development  -  I  shouldn't  say  that.   I  am  not  sure. 

18  I  know  there  was  some  money  there. 

19  Q      That  --  money  there  that  what? 

20  A      I  believe  went  to  Whitewater  Development. 

21  Q      From  Master  Marketing? 

22  A      From  Master  Marketing,  yes,  sir. 
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1  Q      Do  you  recall  what  documents  would  --  that 

2  you  received  that  demonstrated  that,  what  types  of 

3  documents? 

4  A      I  subpoenaed  the  checks  for  Master 

5  Marketing  and  Susan  McDougal's  accounts  and  it  showed 

6  checks  going  out  to  various  and  sundry  entities, 

7  Flowerwood  Farms,  and  their  various  bills,  and  so 

8  forth. 

9  Q      One  of  these  checks  went  to  Whitewater 

10  Development? 

11  A      I  don't  recall  at  this  moment.    I  really 

12  just  don't  remember. 

13  Q      Okay.    So  just  to  be  clear  about  that,  you 

14  are  not  clear  if  there  was  any  money  that  went  from 

15  Master  Marketing  to  Whitewater  Development? 

16  A      That's  right.    I  just  can't  recall  at  this 

17  moment. 

18  Q      Are  you  familiar  with  the  GAO  report  from 

19  March  1994? 

20  A      I'm  —  yes,  I  am  familiar  with  that 

21  document. 

22 Q      Just  for  the  record,  it  says  "Small 
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1  Business  Administration,  inadequate  oversight  of 

2  Capital  Management  Services,  Inc.  a  SSBIC."   I 

3  believe  on  page  16  of  this  report  it  also  says  that 

4  they  were  unable  to  find  evidence  to  support  and/or 

5  refute  conflicting  claims  about  the  $300,000  loan 

6  that  Capital  Management  made  to  Susan  McDougal.   You 

7  are  familiar  with  the  report? 

8  A      Yes,  sir.    They  --  the  GAO  investigators 

9  were  with  me  and  working  at  the  same  time.   They  were 

10  attending  some  of  the  interviews  with  the  borrowers 

1 1  and  also  interviewed  me  in  depth  when  they  were 

12  preparing  that  report. 

13  MR.  GICALE:    That's  as  of  what  date? 

14  MR.  IVEY:    March  '94. 

15  BY  MR.  IVEY: 

16  Q      There  were  a  number  of  questions  about  Dean 

17  Paul  and  Steven  Smith  as  well. 

18  And  I  know  you  had  notes  and  in  one  of  the 

19  notes,  Steve  Smith,  I  think  you  had  as  a 

20  parenthetical,  "friend  of  Bill  Clinton"  written  next 

21  to  it. 

22  Did  you  come  across  any  evidence  that 
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1  linked  Bill  Clinton,  you  know,  with  respect  to  a 

2  financial  transaction,  the  one  that  you  were  taking 

3  notes  about  Mr.  Smith,  did  you  come  across  any  link 

4  there? 

5  A      No,  sir. 

6  Q      So  you  just  sort  of  made  a  note  that  they 

7  were  friends? 

8  A      Mr.  Hale  said  to  me  Steve  Smith,  I  believe 

9  held  a  position  in  then-Governor  Clinton's  cabinet  or 

10  administration  when  he  was  governor  and  that's  what  I 

1 1  was  referring  to. 

12  Q      But  he  didn't  say  anything  about  Smith  and 

13  Clinton  participated  together  in  some  sort  of 

14  business  transaction  that  he  knew  about? 

15  A      No. 

16  Q      What  about  Dean  Paul?   Did  you  come  across 

17  any  evidence  that  connected  Mr.  Clinton  to  these 

1 8  transactions  that  Dean  Paul  was  questioned  about? 

19  A      No,  sir. 

20  Q      Now  you  mentioned  that  Mr.  Hale  consented 

21  to  receivership  in  September  of  1993? 

22  A      That's  correct.  
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1  Q      And  that  after  that,  you  and  someone  else 

2  from  the  SBA  went  to  Mr.  Hale's  office  and  collected 

3  documents? 

4  A      Our  receivership  agent  Cecilia  Seay  and  her 

5  secretary,  yes. 

6  Q      That  collection  of  documents  took  place 

7  after  the  search  warrant  had  been  executed  by  the 

8  FBI,  and  I  believe  it  was  July  21,  1993? 

9  A      That's  correct.  This  was  in  September  of 

10  1993  is  when  we  picked  up  his  records. 

1 1  Q      And  then  you  took  the  documents  that  you 

12  received  to  the  FBI? 

13  A      That's  correct. 

14  Q      Did  the  FBI  say  anything  about  why  they  had 

15  not  taken  those  documents  when  they  first  executed 

1 6  the  search  warrant? 

17  A      Well,  the  search  warrant  had  to  be  specific 

18  as  to  —  it  was  my  understanding  of  the  criminal 

19  system,  I  am  not  a  criminal  attorney,  but  it  had  to 

20  be  specific  as  to  probable  cause.  There  had  to  be 

21  some  basis  for  them  to  go  seize  a  search  warrant,  you 

22  can't  just  take  everything  under  the  sun.    So  they 
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1  had  focused  only  on  a  certain  amount  of  files  or 

2  number  of  files  when  they  went  in  on  October  20,  they 

3  did  not  take  anything. 

4  Q      What  documents  did  you  seize  or  collect, 

5  and  then  provide  to  the  FBI;  what  types  of  documents 

6  did  you  get? 

7  A      Well,  there  were,  oh,  I  think  like  14  boxes 

8  of  documents  that  are  itemized  in  the  receipt  that  I 

9  received  back  from  the  FBI.    In  there  was  everything 

10  related  to  Capital  Management,  the  telephone  bills, 

1 1  their  loan  files,  any  loan  files  that  hadn't  been 

12  already  seized  by  the  FBI.   Correspondence,  bills 

13  that  were  submitted  to  Capital  Management,  American 

14  Express  accounts,  I  think  we  even  took  the  phone 

1 5  books. 

16  Q      See  you  took  everything  that  was  left? 

17  A      Yes,  we  did. 

18  Q      Let  me  give  you  Exhibit  5.   Those  were  the 

1 9  notes  that  you  took  during  your  interview  with  David 

20  Hale? 

21  A      Yes,  sir. 

22 MR.  GICALE:   Which  one  is  this,  again? 
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1  MR.  IVEY:   Exhibit  5. 

2  BY  MR.  IVEY: 

3  Q      Now,  if  my  recollection  is  correct,  I  think 

4  there  is  one  mention  of  the  Clintons  in  there  or 

5  Mr.  Clinton  maybe  not  on  the  front  page,  I  believe  it 

6  comes  a  little  later,  and  that  maybe  the  one  that 

7  refers  to  him  as  being  a  friend  of  Steve  Smith? 

8  A      Yes,  sir. 

9  Q      First  of  all,  Exhibit  5,  is  that  all  from 

10  one  conversation? 

1 1  A      Yes,  this  was  all  in  a  meeting  that 

12  occurred  in  Mr.  Coleman's  office. 

13  Q      How  long  did  the  meeting  last? 

14  A      I  would  say  an  hour  or  two. 

1 5  Q      Why  did  Mr.  Hale  and  his  attorney, 

16  Mr.  Coleman,  agree  to  an  interview  at  a  point 

17  which  —  at  a  point  after  which  Mr.  Hale  had  been 

18  indicted? 

19  A      In  the  course  of  receiving  the  receivership 

20  as  part  of  the  receivership  order  it  is  part  of  our 

21  boilerplate  that  we  direct  the  principals  of  the  SBIC 

22  to  give  us  all  the  information  and  turn  over  all 
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1  their  books  and  records  to  the  SBA  as  receiver. 

2  So  -  and  so  when  I  tried  to  interview 

3  David  Hale  back  in  ~  like  September  15th,  in  that 

4  period,  when  we  obtained  the  receivership  order,  and 

5  when  we  were  picking  up  the  books  and  records 

6  Mr.  Coleman  asked  that  I  not  interview  Mr.  Hale 

7  because  at  that  point  in  time,  he  was  very 

8  emotionally  distraught  with  the  fact  of  his  pending 

9  indictment.   And  that  if  1  would  be  so  kind  as  to 

10  wait  until  they  got  the  --  until  the  indictment  was 

1 1  over,  he  was  planning  on  resigning  his  judgeship, 

12  that  they  would  agree  to  meet  with  me  and  answer 

13  questions  regarding  the  various  investments,  because 

14  I  said,  you  know,  the  files  are  meaningless  unless 

15  you  have  somebody  to  walk  you  through  them.   It  is 

16  very  difficult  to  unravel  the  thing. 

17  So  when  I  was  out  there  picking  up  the 

18  documents.in  September,  like  that  week  of  September 

19  15  to  21,  that's  when  they  agreed  we  would  reschedule 

20  and  have  a  meeting  to  discuss  the  various 

21  investments. 

22  Q      So  he  didn't  do  this  out  of  the  goodness  of 
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1  his  heart;  this  was  part  of  the  receivership 

2  agreement? 

3  A      Yes,  he  did. 

4  Q      You  took  how  many  pages  of  notes  there? 

5  A      Four  pages. 

6  Q      And  it  appears  to  me  from  looking  at  that, 

7  and  your  numerous  other  pages  of  notes,  that  you  are 

8  a  note  taker? 

9  A      Well,  part  of  the  --  part  of  the  problem 

10  was  I  was  asking  a  lot  of  the  questions,  and  so  I  was 

1 1  trying  to  write  as  I  was  questioning  at  the  same 

12  time.  And  very  similar  to  like  taking  a  deposition, 

13  it  is  hard  to  take  as  detailed  notes  as  you  would 

14  like. 

15  The  other  part  of  it  I  felt  the  answers 

16  weren't  very  forthcoming  and  were  relatively 

17  evasive.  So  it  was  very  difficult  to  pin  it  down. 

18  And  then  a  number  of  times  when  we  tried  to  press 

19  Mr.  Hale,  he  would  --  Mr.  Coleman  would  interject  and 

20  say  he  is  not  going  to  talk  about  that  investment. 

21  That's  a  matter,  it  is  under  investigation. 

22  Q      Now,  he  wasn't  forthcoming  about  matters 
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1  with  respect  to  transactions  that  he  participated  in; 

2  is  that  fair  to  say? 

3  A      That's  correct. 

4  Q      Did  he  mention  his  relationships  with  other 

5  people?  I  think  Governor  Tucker's  name  is  mentioned 

6  in  your  notes  there? 

7  A      I  mean,  he  talked  about  Governor  Tucker, 

8  and  Governor  Tucker's  involvement  with  Castle  Water  & 

9  Sewer,  but  it  was  more  from  Mr.  Coleman  than  it  was 

10  from  Mr.  Hale  at  that  point.    Mr.  Coleman  ~  I  had  a 

1 1  couple  of  meetings  with  Mr.  Coleman  where  Mr.  Coleman 

12  said  he  would  respond  to  my  questions,  but  I  never 

13  got  very  far  with  Mr.  Coleman.   He  would  always  say  I 

14  will  go  ask  David,  give  me  your  questions  and  I  will 

15  ask  David  and  get  you  your  answers.   But  every  time 

16  we  would  meet,  I  was  always  ~  the  answers  were  not 

17  forthcoming. 

18  Q      At  about  this  time,  Hale  and  Coleman  were 

19  negotiating  with  the  Justice  Department  to  try  to  get 

20  a  plea  deal.   Were  you  aware  of  that  at  the  time? 

21  A      Yes,  I  was. 

22  Q      And  also  at  about  this  time,  the  media 


1  started  publishing  claims,  I  guess  from  Mr.  Hale, 

2  either  directly  or  indirectly,  that  Tucker  and 

3  Clinton  had  pressured  him  to  make  a  loan,  I  believe 

4  it  was? 

5  A      That's  correct. 

6  Q      I  take  it  he  didn't  mention  anything  like 

7  that  in  the  interview  you  had  with  him? 

8  A      He  —  in  the  interview  I  had  with  him  in 

9  October  of  1993,  there  was  only  a  passing  reference 

10  of  Mr.  Clinton.   There  was  not  anything  detailed. 

1 1  His  focus  in  that  meeting  in  my  view  was  to 

12  try  to  steer  me  towards  Tucker,  Governor  Tucker. 

1 3  That  was  where  when  there  was  any  in-depth 

14  discussion,  look  at  Castle  Water  &  Sewer,  look  at 

15  South  Loop,  look  at  Steve  Smith,  you  know,  the 

16  Tucker/McDougal  transactions,  like  that,  that  was 

17  clearly  what  I  came  away  with  the  impression  of. 

18  There  was  not  the  Clinton  connection,  it 

19  was  more  the  Tucker  connection. 

20  Q      He  was  trying  to  steer  you  towards 

21  Mr.  Tucker  at  points  at  which  you  raised  questionable 

22  or  suspicious  issues  and  transactions  he  participated 
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1  in? 

2  A      I  wasn't  raising  issues  of  suspicious 

3  transactions.   What  I  was  doing  was  going  down  the 

4  list  of  investments.   I  was  saying  what  about  the 

5  list  in  this  investigation,  I  was  walking  through,  as 

6  you  see  in  my  notes  here,  I  was  walking  through  the 

7  investments  and  once  in  a  while  we  would  strike  a 

8  chord,  like  Communications  Corporation,  you  could 

9  read  their  body  language  and  they  would  get  a 

10  reluctance  not  to  speak  and  Mr.  Coleman  would  take 

1 1  over  and  not  Mr.  Hale. 

12  Q      Is  it  your  view  those  points  in  the 

13  conversation  were  points  at  which  you'd  asked 

14  questions  about  transactions  that  were  suspicious? 

15  A      Yes.   And  I  also  had  a  meeting  with  the  FBI 

16  before  I  went  over  to  this  meeting,  and  they  had  said 

17  to  ask  questions  about  Master  Marketing,  and  — 

18  Castle  Water  &  Sewer,  I  know  was  one  of  them,  and 

19  South  Loop,  and  I  can't  remember  any  others.   But  I 

20  had  met  with  the  FBI  before  I  went  over  and 

21  interviewed  Mr.  Hale  that  day.    When  I  said  the  FBI  I 

22  also  included  --  that  was  Agent  Reign  and  also 
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1  Fletcher  Jackson. 

2  Q      When  you  asked  questions  about  Master 

3  Marketing,  South  Loop  and  Castle  Water  &  Sewer  or 

4  Sewer  &  Water,  were  those  points  when  he  was  evasive 

5  with  you? 

6  A      Yes,  he  would  not  discuss  Master  Marketing. 

7  Q      What  about  - 

8  A      I  should  take  that  back.   He  said  he  had 

9  obtained  a  judgment  and  I  could  collect  it. 

10  Q      Let  me  ask  you  about  that  judgment. 

1 1  Was  it  your  sense  that  he  had  been  working 

12  with  Susan  McDougal  with  respect  to  this  initial 

1 3  transaction  but  that  it  soured? 

14  A      I  can't  know  --  at  that  point  in  time  in 

15  October  of  1993,  I  didn't  know  who  Susan  McDougal 

16  was. 

17  Q      What  do  you  think  now?   What  do  you  think 

1 8  now? 

19  A      What  do  I  think  personally  now?   Whether  he 

20  was  working  with  Susan  McDougal. 

21  Q      Right. 

22  A      I  don't  know  so  much  about  Susan  McDougal, 
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1  I  think  he  was  working  with  Jim  McDougal.   I  don't 

2  see  any  ~  the  only  thing  I  saw  with  Susan  McDougal's 

3  name,  there  was  I  think  one  letter  in  the  file  where 

4  she  wrote  in  and  said  here  is  a  payment  or  we're 

5  late. 

6  And,  when  we  obtained  the  document  just 

7  referred  to  in  the  GAO  report,  the  thing  that 

8  Mr.  McDougal  allegedly  gave  Mr.  Hale  during  that 

9  discussion,  that  document  was  provided  at  a  meeting 

10  where  I  was  at  with  Mr.  Coleman.   So  when  you  say 

1 1  what  do  I  think  now  I  am  getting  that  based  upon  my 

12  discussions  with  Mr.  Coleman  and  over  the  course  of 

13  time,  the  newspaper  accounts  and  so  forth.   And  also 

14  having  read  the  indictment  of  Mr.  McDougal. 

15  Q      With  respect  to  the  evidence  that  you  have 

16  come  across,  we  will  set  media  reports  aside  -- 

17  MR.  GICALE:   Well,  what  evidence  are  we 

18  referring  to?   In  what  time  period  are  we  talking 

19  about? 

20  MR.  IVEY:    The  predicate  to  my  question  was 

21  today.   I  am  not  asking  for  a  cutoff,  for  1993  or 

22  1994  anywhere.  And  what  was  the  other  part  of  your 
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1  question,  what  evidence  are  we  talking  about?  I 

2  think  - 

3  THE  WITNESS:    I  am  not  sure  I  understand 

4  the  question.   Could  you  give  me  the  question  again. 

5  BY  MR.  IVEY: 

6  Q      Okay.   You've  reviewed  countless  documents 

7  with  respect  to  CMS? 

8  A      That's  correct. 

9  Q      And  it  is  fair  to  say  you  didn't  stop 

10  reviewing  documents  and  interviewing  witnesses  and 

1 1  acquiring  new  information  with  respect  to  CMS  in 

12  1993,  or  '94,  it  is  something  you  continue  to  deal 

13  with  even  today? 

14  A      That's  correct. 

15  Q      In  the  course  of  that  gathering  of 

16  evidence,  did  you  come  across  any  information  about 

1 7  any  relationship  between  CMS  and  Master  Marketing? 

18  think  you've  testified  about  a  $300,000  loan.   But  I 

19  am  trying  to  get  all  the  information  you  have  about 

20  it,  and  then  I  want  to  ask  you  some  questions  about 

21  that  information. 

22  A      I  am  not  being  evasive.   Is  there  a 
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1  question  pending  or  do  you  want  to  know  what  I  have 

2  gathered? 

3  Q      Yes. 

4  A      Okay.   There  was  a  Master  Marketing  file, 

5  which  I  never  had  the  original  of.   The  FBI  gave  us  a 

6  copy  of,  because  the  Master  Marketing  file  was  one  of 

7  the  original  files  that  was  taken  in  the  July  20th 

8  search  warrant,  so  we  had  a  file  on  that  Master 

9  Marketing. 

10  I  reviewed  those  documents  which  contain 

1 1  the  note,  the  judgment  against  Susan  McDougal,  a  copy 

12  of  the  complaint  against  Susan  McDougal,  the  letter 

13  from  Susan  McDougal  saying  David  will  pay,  I  looked 

14  at  that  file. 

15  I  also  obtained  from  Mr.  Coleman  a  copy  of 

16  a  document  called  a  confidential  data  marketing 

17  thing,  or  something  along  that  line,  I  can't  remember 

18  exactly  the  title,  which  he  told  me  Jim  McDougal  had 

19  given  to  David  Hale.   And  that's  referred  to  in  the 

20  GAO  report.   I  obtained  that  document. 

2 1  I  also  obtained,  through  a  subpoena  to  the 

22  RTC,  a  copy  of  the  checks  of  Master  Marketing  to  try 
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1  and  figure  out  where  the  money  went  to,  you  know, 

2  where  the  $300,000  --  to  try  and  track  the  $300,000. 

3  I  tried  to  interview  Susan  McDougal  and  Jim 

4  McDougal  and  neither  one  would  be  interviewed.  That 

5  was  back  in  1993.   All  right,  I  was  never  able  to 

6  obtain  any  additional  information  on  Master 

7  Marketing,  obviously  from  David  Hale.   David  Hale  has 

8  been  unavailable  to  me  the  entire  time  and  I  haven't 

9  been  able  to  interview  Jim  and  Susan  McDougal. 

10  So  the  sum  and  substance  of  my  knowledge  is 

1 1  what  I  have  just  laid  out  to  you  right  now,  and  it  is 

12  in  looking  at  those  documents.   I  don't  know  if  that 

13  helps  you,  but  that's  what  I  know. 

14  Q      Let  me  show  you  here  Exhibit  9,  and  ask  you 

15  about  line  number  3.    It  says  —  what  is  it,  "nothing 

16  here,"  what  does  it  say? 

17  A      This  is  a  note,  my  telephone  conversation 

1 8  with  Fletcher  Jackson  on  October  3 1  where  I  was 

19  obviously  asking  him  questions  and  Fletcher  told  me 

20  that  there  was  nothing  that  he  had  found  in  the 

21  Master  Marketing  showing  that  $300,000  went  to 

22  Whitewater. 
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1  Q      That's  Fletcher  Jackson's  statement? 

2  A      This  is  Fletcher  Jackson's  statement. 

3  Q      You  also  testified  about  an  exhibit, 

4  Exhibit  7,  1  think  it  was,  with  handwritten  notes, 

5  which  apparently  memorialized  a  conversation  about 

6  Coleman  rejecting  a  plea  offer. 

7  A      Yes. 

8  Q      Now  you  said  something  about  he  offered  to 

9  help  with  Tom  Anderson? 

10  A      Yes,  sir. 

1 1  Q      Help  you  in  what  way?  What  was  meant  by 

12  that? 

13  A      Tom  Anderson  was  the  president  of  Central 

14  Arkansas  Development  Corporation,  which  was  the 

15  entity  that  donated  the  $13  million  worth  of  hospital 

16  receivables.  Tom  Anderson  also  was  an  officer  of 

1 7  Capital  Management,  and  I  was  trying  to  get 

18  information  on  Tom  Anderson,  and  couldn't  come  up 

19  with  anything,  and  I  was  getting  a  dead  end. 

20  And  I  said  ~  and  again,  you  have  to  look 

21  back  at  the  time  period.   I  was  still  focusing  on 

22  the  —  you  know,  on  the  Tom  Anderson,  on  the  13 
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1  million,  and  I  wanted  to  know  what  was  happening 

2  there.   We  were  also  getting  other  information  that 

3  Tom  Anderson  and  a  couple  of  other  individuals  were 

4  appearing  throughout  a  number  of  deals  and  I  was 

5  trying  to  obtain  information.   And  Coleman  said  to  me 

6  if  I  get  the  plea  I  can  help  you  with  Tom  Anderson, 

7  to  unwind  the  issue. 

8  Q      So,  this  was  —  this  conversation  took 

9  place  at  a  point  at  which  Coleman  had  told  you  that 

10  he  was  having  difficulties  negotiating  a  plea  offer 

1 1  that  Mr.  Hale  would  find  acceptable? 

12  A      Yes,  sir. 

13  Q      With  respect  to  either  the  U.S.  Attorney's 

14  Office  or  main  Justice? 

15  A      Yes,  sir. 

16  Q      And  they  wanted  you  to  intervene,  in 

17  essence? 

18  A      Mr.  Coleman  wanted  to  know  if  I  would  call 

19  over  to  the  U.S.  Attorney's  Office  and  recommend  to 

20  them  a  plea  bargain. 

21  Q      And,  in  exchange  for  that,  assuming  the 

22  plea  bargaining  was  successful,  he  was  going  to  help 
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1  you  in  building  a  case  against  Tom  Anderson? 

2  A      Tom  Anderson  and  the  whole  Capital 

3  Management  portfolio. 

4  Q      I  think  you  also  mentioned  something  about 

5  civil  recoveries.  Were  those  with  respect  to  Tom 

6  Anderson  or  in  addition  to  recoveries  from 

7  Mr.  Anderson? 

8  A      Those  were  in  addition  to  Mr.  Anderson.   We 

9  didn't  actually  lose  any  money  on  Mr.  Anderson's 

10  transaction,  because  we  never  gave  a  leverage,  that 

1 1  was  another  reason  why  we  discontinued  pursuing  that, 

12  and  I  also  was  waiting  for  the  FBI  to  get  back  to  me 

13  because  that,  in  essence,  was  the  origin  of  the 

14  referral. 

1 5  Q      Did  you  ever  relay  that  information  to  the 

16  FBI  or  the  Justice  Department  about  this  offer  that 

17  Coleman  had  made  with  respect  to  Tom  Anderson? 

18  A      I  believe  I  talked  to  Fletcher  Jackson,  and 

19  I  said  to  Fletcher,  I  don't  want  to  get  in  the  middle 

20  of  the  criminal  thing.   I  want  to  stay  out  of  it  and 

21  Fletcher  said  it  is  a  good  idea.   It  is  above  my  head 

22  anyway,  he  is  dealing  with  Mike  Johnson  or  whoever, 
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1  and  I  said  fine,  I  am  not  going  to  make  a  call.   And 

2  I  called  Randy  Coleman  back  and  said  I  would  not  get 

3  in  the  middle  of  a  criminal  discussion. 

4  Q      Did  you  continue  any  negotiations  or  did 

5  you  have  subsequent  negotiations  with  Mr.  Coleman 

6  with  respect  to  having  Mr.  Hale  assist  you  in 

7  pursuing  either  Tom  Anderson  or  other  types  of  civil 

8  recovery? 

9  A      I  had  discussions  with  Mr.  Coleman,  I  know, 

10  from  September  of  1993,  up  until  the  point  David  Hale 

1 1  pled  guilty.    And  then,  I  was  still  trying  to  get 

12  access  to  David  Hale  and  the  independent  counsel 

1 3  would  not  let  me  have  access  to  Mr.  Hale.   So  I 

14  worked  out  an  agreement  with  the  independent  counsel 

1 5  that  I  could  prepare  my  questions  and  send 

16  Mr.  Coleman  questions,  and  Mr.  Coleman  would  provide 

1 7  me  the  answers. 

1 8  So  then  I  had  another  meeting  with 

19  Mr.  Coleman  which  nothing  came  out  of,  because  I  was 

20  just  trying  to  —  you  know,  there  were  a  lot  of 

2 1  things  that  we  thought  were  dead  and  I  was  concerned 

22  that  if  Mr.  Hale  was  —  I  know  he  already  pled 
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1  guilty,  that  he  was  going  to  try  and  argue  SBA 

2  screwed  up  the  receivership  and  didn't  pursue  all 

3  these  leads.   I  was  trying  to  get  David  Hale  to  say 

4  at  least  this  is  a  dead  issue,  that  is  dead  issue, 

5  and  scratch  them  off  the  list  so  I  didn't  have  to 

6  burn  up  more  time  and  effort  chasing  dead  ends 

7  because  what  I  was  finding  there  was  there  was  no 

8  money  there.   So  there  were  ongoing  discussions  with 

9  Mr.  Coleman  up  until  the  point  where  he  left  the 

10  practice  of  law. 

1 1  Q      You  had  negotiations  with  Coleman  and  Hale 

12  at  some  point,  or  on  an  ongoing  basis,  up  to  the  time 

13  he  pled  guilty  with  the  independent  counsel? 

14  A      I  had  discussions  with  Coleman,  not  with 

15  Hale. 

16  Q      Okay. 

17  A      And  these  weren't  on  a  day-to-day  basis.   A 

18  lot  of  it  was  me  calling  Coleman  and  saying,  look,  I 

19  need  information,  or  I  —  I  need  some  help  with  an 

20  issue,  can  you  ask  Hale.   And  there  was  a  quiet 

21  period,  as  they  say,  right  before  he  pled  guilty 

22  where  I  wasn't  hearing  anything.   And  then  I  got  a 


1  call  from  the  independent  counsel's  office  saying, 

2  you  know,  if  you  are  interested  in  what's  happening 

3  with  David  Hale  you  ought  to  be  in  Little  Rock 

4  tomorrow,  and  then  David  Hale  pled  guilty. 

5  Q      So,  Coleman  and  Hale  negotiated  with  U.S. 

6  Attorney's  Office  in  Little  Rock. 

7  A      That's  in  September  —  I  mean,  that's 

8  October,  November  of  1993. 

9  Q      This  is  at  the  beginning? 

10  A      That's  right. 

1 1  Q      They  had  problems  with  those  negotiations. 

12  And  then  they  contacted  the  Justice  Department? 

13  A      Well  - 

14  Q      You  are  not  sure? 

15  A      I  don't  know  who  they  contacted.  I  am  just 

16  saying  that  ~  one  day  I  was  in  Little  Rock  and 

17  Fletcher  was  out  and  Don  Mackay  was  in. 

18  Q      Okay.   And  they  also  ~  when  they  had 

19  trouble  with  negotiating  this  plea,  contacted  you, 

20  and  asked  you  to  intervene? 

21  A      Mr.  Coleman  did,  that's  correct. 

22  Q      And  then  when  you  decided  not  to  intervene, 
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1  that's  a  few  months  later  I  guess  it  was,  there  was  a 

2  quiet  period,  you  said  and  then  there  was  the  plea 

3  with  the  independent  counsel? 

4  A      Just  to  put  it  in  perspective.  Hale  was 

5  indicted  last  week  of  September  of  1993.   Fletcher 

6  Jackson  was  the  assistant  U.S.  Attorney  that  brought 

7  the  indictment.   From  September  until  November  ~ 

8  early  November  of  1993,  Coleman  was  conducting 

9  settlement  or  plea  negotiations  with  Fletcher,  and 

10  then  above  Fletcher  was  Mike  Johnson  as  I  understand 

1 1  and  Paula  Casey. 

12  In  early  November  Paula  Casey  recused 

13  herself  and  Don  Mackay  was  sent  in  by  the  Department 

14  of  Justice,  by  Janet  Reno.   Mackay  comes  in  right  at 

15  the  beginning  of  November.   Mackay  was  there  from 

16  November  until  January  20th,  when  Fiske  was 

17  appointed. 

18  Now,  from  January  20th  of  '94  up  until 

19  February  of  '94,  that's  when  —  unbeknownst  to  me  and 

20  I  had  no  idea  it  was  going  on,  I  thought  Hale  was 

21  going  to  go  to  trial  on  February  28th,  1994.   And  the 

22  day  before  he  went  to  trial  I  got  a  call  from  the 
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1  independent  counsel's  office  saying  if  you  are 

2  interested  you  ought  to  be  in  Little  Rock  tomorrow, 

3  and  then  it  leaked  that  David  Hale  was  going  to  plead 

4  guilty. 

5  Q      So  January  and  February  of  '94  was  the 

6  quiet  period  you  mentioned? 

7  A      Right. 

8  Q      And  you  had  been  — 

9  A      And  when  I  say  that,  I  am  just  saying  1 

10  didn't  hear  anything  from  Coleman.   We  were  still 

1 1  preparing  for  trial.   I  was  out  and  actually  met  with 

12  the  trial  attorney  for  the  independent  counsel's 

13  office,  Mr.  Mclnerney,  and  was  helping  him  go  through 

14  the  SB  A  files  to  prepare  for  trial  and  providing  him 

1 5  with  the  witness  ~  witnesses  from  the  agency  in 

16  order  to  bring  a  case. 

17  Q      And  Mr.  Coleman  contacted  you  during  the 

1 8  time  they  were  negotiating  with  Little  Rock  and 

19  before  Mackay  came  to  Little  Rock? 

20  A      That's  right. 

21  Q      At  the  time  that  CMS  was  referred  to  the 

22  Inspector  General,  did  you  know  about  a  letter  that 
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1  was  sent  by  Wayne  Foren  to  David  Hale  notifying  him 

2  that  CMS  was  being  referred  to  the  IG? 

3  A      I  believe  I  learned  about  it  the  day  after. 

4  Q      The  day  after? 

5  A      I  may  have  cleared  that  letter,  but  I  can't 

6  remember,  and  the  reason  is,  there  were  a  lot  of 

7  other  criminal  cases  going  on  in  the  office  at  the 

8  time.   And  I  thought  it  --  that  we  shouldn't  be 

9  advising  people  that  matters  were  being  referred  to 

10  the  Inspector  General.  And  I  just  can't  remember 

1 1  whether  I  knew  in  this  case,  and  I  think  ~  I  think 

12  they  may  have  already  told  him  orally  and  so  they 

13  were  just  confirming  it  in  writing.   I  think  there 

14  were  two  big  criminal  cases  going  on  in  the  office 

15  right  then,  and  I  just  can't  remember  which  one  -- 

16  which  way  this  one  broke. 

17  Q      I  was  going  to  ask  if  it  is  standard 

1 8  practice  to  inform  a  target  that  his  case  is  being 

19  referred  to  the  Inspector  General? 

20  A      It  is  a  matter  of  —  it  used  to  be  an  open 

2 1  matter,  that  it  was  a  matter  of  standard  practice  in 

22  the  investment  division  to  advise  people  that  the 
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1  matter  had  been  referred  to  the  Inspector  General. 

2  But  it  was  right  about  this  time  about  the 

3  same  time  we  had  Capital  Management,  we  had  another 

4  big  case  in  Florida  where  there  was  an  undercover 

5  operation  going  on,  and  one  of  your  analysts  advised 

6  the  target  and  there  was  a  lot  of  heated  discussion 

7  that  that  was  not  the  proper  practice,  and  it  was 

8  certainly  not  my  recommendation  to  do  that. 

9  But  at  the  time  when  this  occurred,  this 

10  was  not  unusual  and  I  don't  think  it  was  done  in  any 

1 1  bad  ~  I  think  it  was  done  more  out  of  --  I  can't 

12  explain  it. 

13  Q      Maybe,  just  being  polite?   I  don't  know. 

14  A      That  was  their  practice.  Their  practice  in 

15  the  investment  division  was  to  advise  people  if  the 

16  matter  got  referred  to  the  Inspector  General. 

17  Q      In  any  event,  I  guess  after  SB  A  sent  a 

1 8  letter  to  the  target  saying  that  their  case  is  being 

19  referred  to  the  IG,  there  is  no  secret  per  se,  with 

20  respect  to  the  referral,  or  the  fact  of  the  referral; 

2 1  is  that  fair  to  say? 

22  A      Yes. 
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1  Q      Was  there  a  press  release  as  well  at  the 

2  time  of  the  referral? 

3  A      Oh,  no. 

4  Q      Was  there  a  press  release  at  the  time  of 

5  the  —  during  the  LaFalce  correspondence? 

6  A      There  was  not  a  press  release,  but  there 

7  was  a  fact  sheet  prepared  to  give  to  the  press  at  the 

8  time  we  handed  out  the  LaFalce  report,  and  what  we 

9  did,  we  modified  the  LaFalce  ietter  to  go  out  to  the 

10  press,  which  basically  had  -  you  know,  the  basic 

1 1  information,  when  Capital  Management  was  licensed, 

12  how  much  leverage  did  they  have,  who  David  Hale  was, 

1 3  that  kind  of  information. 

14  Q      And  the  letter  you  were  pointing  to  was  the 

15  November  15  letter? 

16  A      November  15  letter. 

17  Q      That  you  prepared  for  Mr.  Bowles's 

18  signature? 

19  A      Mr.  Bowles,  yes,  sir. 

20  Q      And  it  was  sent  to  Mr.  LaFalce  on  November 

21  15? 

22 A      That's  correct. 
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1  Q      So  that  fact  sheet  would  have  been  three  or 

2  fewer  pages  long? 

3  A      I  believe  I  saw  it  earlier  when  we  looked 

4  at  the  material  that  was  sent  to  Mr.  Eggleston.   I 

5  think  Mr.  Spotilia  sent  him  a  copy  of  that  fact 

6  sheet. 

7  Q      Well,  obviously  that  would  contain  public 

8  information? 

9  A      Right,  that  was  what  we  issued  to  the 

10  press.   We  had  that  prepared  because  if  public 

1 1  communications  got  any  inquiries  regarding  Capital 

12  Management  or  David  Hale  or  the  report  that  they 

13  would  have  that  to  work  from. 

14  Q      Was  the  cover  letter,  the  November  15 

1 5  letter  that  you  sent  to  LaFalce,  considered 

16  confidential? 

17  A      Yes. 

18  Q      Well,  help  me  figure  out  how  you  draw  the 

19  lines  between  what's  confidential  and  what  isn't. 

20  The  press  release  was  based  on  the  letter,  November 

21  15  letter;  is  that  correct? 

22  A      That's  correct. 
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1  Q      So,  how  did  you  determine  what  would  be 

2  confidential  in  the  letter  and  what  would  not  be? 

3  A      Well,  I  guess  it  wasn't  so  much  the  letter 

4  itself,  but  what  we  were  more  concerned  with  were  the 

5  attachments,  in  that  if  there  was  anything  in  there 

6  that  might  jeopardize  the  criminal  investigation. 

7  Q      Okay,  so,  it  is  not  the  letter,  per  se, 

8  that  it  was  the  overall  package  of  information  that 
you  sent  to  Congressman  LaFalce  that  was  considered 
confidential? 

A      I  believe  that's  correct  because  I  believe 
the  letter  contained  information  that  was  just  a 
summary  of  information  that  was  in  the  attachments. 

Q      Now,  at  the  point  that  you  filed  papers 
regarding  the  receivership  of  CMS,  what  documents 
were  included,  if  any,  with  whatever  pleadings  or 
submissions  you  had  to  file? 

A      At  the  time,  I  had  opened  up  a  line  of 
communication  with  Mr.  Coleman,  to  try  to  obtain 
David  Hale's  consent  to  the  receivership  because  in 
the  federal  court  action  what  I  was  trying  to  avoid 

was  a  protracted  thing  where  I  filed  a  complaint  and 
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1  had  to  give  him  20  days  to  answer  and  so  forth.    I 

2  also  wanted  to  try  and  avoid  the  issue  of  having  to 

3  go  for  a  TRO,  because  I  thought  if  I  could  obtain  his 

4  consent  to  receivership  I  could  lock  it  up  and  take 

5  it  quickly. 

6  Q      TRO  you  mean  ~ 

7  A      Temporary  restraining  order.   And  so  in  the 

8  pleadings  itself,  we  have  basically  canned, 
c-a-n-n-e-d,  pleadings  that  we  use  —  boilerplate 
stuff  all  the  time.   And  I  said  to  Mr.  Coleman  that 
if  he  would  agree  to  capital  impairment  which  is  how 
we  look  at  a  company  for  its  financial  thing,  that 
that's  what  I  would  put  into  the  pleadings,  and  David 
Hale  could  plead  guilty  —  not  plead  guilty,  but 
consent  to  capital  impairment,  thereby  not  getting 
him  into  an  issue  having  to  say  he  submitted  a  false 
statement  or  anything  else  because  my  concern  at  that 
point  in  time  was  get  the  company  and  grab  it  prior 
to  indictment. 

Q      So  all  you  had  to  file  was  a  pleading? 
A      We  filed  a  complaint,  a  memorandum  of  law, 
a  proposed  order,  and  a  stipulated  settlement,  yes. 
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1  Q      Now,  were  any  of  those  documents  contained 

2  in  what  you  submitted  to  LaFalce? 

3  A      Yes,  sir,  that  was  the  submission  under  tab 

4  number  1 1,  the  materials  we  submitted  to  Chairman 

5  LaFalce  on  the  15th. 

6  Q      Were  these  pleadings  submitted  under  seal? 
A      No,  these  were  public  --  the  complaint  was 

8  a  public  document.   The  complaint  was  what  we  filed 

9  in  the  U.S.  District  Court. 

10  Q      So  everything  under  tab  1 1  would  be  --  you 

1 1  could  get  a  copy,  anyone  could  get  a  copy  at  federal 

12  court  in  Little  Rock? 

13  A      Yes,  sir.    Yes,  sir. 

14  Q      Let  me  ask  you  some  questions  about  the 

15  document  transfer  issue.   Now  you  testified  that 

16  Mr.  Spotilia  is  the  individual  who  caused  the 

17  documents  to  be  transferred  to  Mr.  Eggleston? 

18  A      That's  correct. 

19  Q      And  you  didn't  become  aware  of  the  document 

20  transfer  until  after  the  fact? 

21  A      That  is  correct. 

22 Q      And  that  you  received  a  call  from 
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1  Mr.  Bostwick  at  roughly  the  same  time  you  got  a  call 

2  from  Mr.  Spotilia? 

3  A      That  is  correct. 

4  Q      Now,  in  Exhibit  15,  which  are  your 

5  handwritten  —  another  set  of  your  handwritten  notes, 

6  you  — 

7  MR.  GICALE:    Which  date  is  this? 

8  THE  WITNESS:   November  17,  1993. 

9  BY  MR.  IVEY: 

10  Q      You  have  written  on  this  front  page, 

11  "1 1/17/93,  10:05,  Jim  Nixon,  Dwight  Bostwick, 

12  et  cetera,"  at  the  top? 

13  A      That's  correct. 

14  Q      Now,  under  the  names  and  phone  numbers,  you 

15  have  "who  should  we  ask  for  clearance?"  Did  you 

16  write  that? 

17  A      Yes,  I  did. 

18  Q      And  I  see  a  check  mark  next  to  it.    What 

19  does  the  check  mark  signify? 

20  A      I  don't  know. 

21  Q      You  don't  recall  why  you  checked  it  off? 

22  A      Other  than  these  were  my  notes,  to  ask  who 
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should  we  ask  for  clearance,  as  far  as  ~  when  I 
wrote  this  note  it  was  who  ~  I  was  asking  Allen 
Carver  who  should  we  ask  for  clearance  about  whether 
or  not  we  could  provide  documents  to  the  White 
House.   That's  why  I  wrote  that  down.    The  only  thing 
I  could  guess  is  I  checked  it  off  to  say  I  asked  him 
that  question. 

Q      Underneath  that  you  have  "ethics  officer 
writ."   What  did  that  refer  to? 

A      I  think  Mr.  Spotilia  had  told  me  that  he 
was  going  to  check  with  the  ethics  officer,  who  was 
Mr.  Teckler,  or  Mr.  Teckler  was  out  of  the  office  or 
something  like  that,  and  I  think  that's  what  that 
refers  to.   That  he  was  going  to  check  with  him  but 
Mr.  Teckler  was  out  of  the  office  and  so  he  didn't 
check  with  him  and  that's  why  we  were  checking  with 
Justice. 

Q      Let  me  read  to  you  page  FBI  949,  and  this 
is  from  a  memorandum  dated  November  22,  1993, 
apparently  written  by  a  Fred  Verinder, 
V-e-r-i-n-d-e-r,  apparently  with  the  FBI. 
The  third  paragraph  on  the  second  page 
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reads  as  follows:    "During  this  time  period, 
Mr.  Stephens  was  not  sure  of  exact  date,  Mr.  Neil 
Eggleston,  White  House  general  counsel's  office, 
contacted  the  general  counsel  of  SBA  and  requested  a 
copy  of  the  full  report  delivered  to  Mr.  LaFalce. 
The  general  counsel  contacted  the  SBA  ethics  officer 
on  the  propriety  of  this  request  and  was  advised  that 
there  was  no  ethical  problem  in  delivering  this 
report  to  the  White  House." 

Did  you  talk  with  Mr.  Verinder  at  all? 

A      No,  sir. 

Q      Who  interviewed  you? 

A      Dana  Gillis. 

Q      He  is  with  the  FBI? 

A      Yes,  he  is.   Yes. 

Q      Who  is  the  ethics  officer  for  the  SBA? 

A      Mr.  Teckler. 

Q      Do  you  know  ~ 

A      He  is  also  assisted  by  a  fellow  by  the  name 
of  Robinson  Nunn,  N-u-n-n. 

Q      Do  you  know  if  Mr.  Spotilia  spoke  to 
Mr.  Teckler  before  the  documents  were  sent? 
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1  A      I  don't  believe  he  did.   I  think  Mr.  -- 

2  Mr.  Teckler  was  out  of  the  office  that  week.   What 

3  was  the  agent's  name  again? 

4  Q      Fred? 

5  A      Verinder. 

6  Q      With  respect  to  your  notes,  are  you  not 

7  sure  what  ethics  officer  is  being  referred  to? 

8  A      It  would  have  referred  to  Mr.  Teckler. 

9  These  are  my  notes.   Mr.  Spotilia  said  he  was  going 

10  to  check  with  the  ethics  officer  or  he  did.   This 

1 1  Fred  Verinder,  I  don't  remember  talking  to  him, 

12  but- 

13  Q      So,  do  you  know  one  way  or  the  other  if 

14  Mr.  Spotilia  spoke  with  Mr.  Teckler? 

15  A      I  do  not  know  that  for  a  fact.   You  will 

16  have  to  ask  Mr.  Teckler  and  Mr.  Spotilia. 

17  Q      So,  at  the  time  Mr.  Spotilia  called  you, 

18  did  his  primary  concern  seem  to  be  whether  the 

19  Justice  Department  considered  this  transfer  of 

20  documents  to  be  appropriate  or  not? 

21  A      He  wanted  to  make  sure  that,  if  documents 

22  went  to  the  White  House,  that  this  was  appropriate. 
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1  He  did  not  want  to  do  anything  that  the  Department  of 

2  Justice  didn't  know  about  or  approve  of. 

3  Q      So  I  take  it  from  your  answer  that 

4  Mr.  Spotilia  never  asked  you  to  do  anything  like 

5  covertly  provide  documents  to  the  White  House? 

6  A      Absolutely  not. 

7  Q      Or  covertly  provide  information  to  the 

8  White  House? 

9  A      Absolutely  not. 

10  Q      And  I  think  you've  also  testified  that  at 

1 1  some  point  Mr.  Spotilia,  and  Mr.  Bowles  as  well, 

12  essentially  recused  themselves  from  these  matters 

13  involving  Mr.  Hale  and  CMS? 

14  A      Yes,  he  did. 

1 5  Q      Did  they  ever  try  and  influence  your 

16  investigative  work  at  all? 

17  A      No,  sir.    Absolutely  not. 

1 8  Q      Did  they  ever  encourage  you  or  pressure  you 

19  to  do  anything  that  you  thought  was  inappropriate  in 

20  any  way? 

21  A      No,  sir.    Mr.  Spotilia,  in  fact,  said,  you 

22  know,  you  have  the  ball,  you  run  with  it,  you  take  it 
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1  wherever  it  goes. 

2  Q      Did  you  ever  get  any  pressure  from  anyone 

3  at  the  White  House,  Mr.  Eggleston  in  particular? 

4  A      No,  sir. 

5  Q      No  suggestions  about  how  to  conduct  your 

6  investigation  and  what  types  of  findings  you  should 

7  reach? 

8  A      No.    Only  contact  Mark  Stephens  ever  had 

9  with  the  White  House  is  as  I  described  with  you,  Neil 

10  Eggleston  getting  those  documents  back.   That's  the 

1 1  only  contact  I  ever  had  with  anybody  at  the  White 

12  House. 

13  Q      Did  they  ever  ~  did  anyone  at  the  White 

14  House  ever  mention  anything  about  whether  Hale  should 

15  be  indicted  or  how  he  should  be  treated? 

16  A      I  had  no  contact  with  the  White  House  other 

17  than  with  Mr.  Eggleston. 

18  Q      Is  that  also  true  for  Mr.  Bowles  and 

19  Mr.  Spotilia,  did  they  say  anything  about  whether 

20  Hale  should  be  indicted  or  whether  he  should  be 

2 1  investigated? 

22 A      I  never  had  any  conversations  with  Erskine 
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1  Bowles  regarding  David  Hale. 

2  Mr.  Spotilia  and  I  talked  about  the  case, 

3  as  my  immediate  ~  you  know,  my  supervisor  and 

4  general  counsel,  but  just  —  you  know,  as  supervisor 

5  to  subordinate. 

6  Q      What  were  the  nature  of  those 

7  conversations? 

8  A      Well,  I  reported  to  him  —  he  came  on  board 

9  the  week  that  I  went  to  Capital  ~  the  week  that  I 

10  went  to  pick  up  Capital  Management.   I  think  he 

1 1  started  on  like  a  Tuesday  or  Wednesday  or  something 

12  like  that,  and  I  was  literally  on  my  way  to  pick  up 

13  the  company. 

14  We  had  obtained  the  receivership  order  and 

15  I  went  into  his  office  and  I  said  look,  I  am  getting 

16  ready  to  go  out  to  Little  Rock  to  pick  up  this 

17  company;  I  don't  know  what  we've  got  here.   There  is 

18  a  whole  lot  of  criminal  activity,  you  know,  I  just 

19  want  to  let  you  know,  I  don't  know  where  this  thing 

20  is  going,  but  it  looks  like  a  bad  one. 

21  And  you  know,  that's  like  September  1993. 

22  That's  --  I  am  pretty  sure,  that's  like  ~  I  am 
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1  almost  positive  it  was  the  day  or  two  he  came  on 

2  board,  you  know,  when  he  came  on  board.    I  was  on  my 

3  way  out  to  Little  Rock  and  he  said  fine,  from  that 

4  point,  and  then  —  you  know,  I  would  call  him 

5  periodically  or  I  would  talk  to  him  and  say,  I  know, 

6  you  know,  look,  this  is  what  we've  got,  you  know, 

7  David  Hale  won't  give  us  documents  or  I  think  David 

8  Hale  is  withholding  documents  or  David  Hale  is  about 

9  to  be  indicted. 

10  Q      So  it  was  primarily  informational? 

1 1  A      Exactly. 

12  Q      You  made  strategic  decisions? 

13  A      I  made  every  strategic  decision  in  this 

14  case. 

15  Q      Now,  in  the  fall,  I  think  it  an  was  October 

16  1993  meeting  with  Mr.  Bowles,  you  testified  that  he 

17  said  that  this  case  should  be  handled  by  career 

18  people  and  handled  just  like  any  other  case? 

19  A      That's  correct. 

20  Q      And  he  really  didn't  want  to  know  what  was 

21  going  on  with  the  case? 

22 A      That's  correct. 
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1  Q      So  even  though  he  didn't  use  the  word 

2  recusal  at  that  point,  was  that  essentially  what  he 

3  did? 

4  A      Yes. 

5  Q      De  facto  recusal  at  that  point? 

6  A      Yes. 

7  Q      Now,  at  the  point  that  you  called 

8  Mr.  Eggleston,  and  this  being  after  the  Carver 

9  meeting,  you  told  him  that  you  wanted  to  get  the 

10  documents  back  from  the  White  House? 

1 1  A      That's  correct. 

12  Q      Now,  which  documents  were  you  talking  about 

13  at  this  point? 

14  A      I  was  talking  about  the  letter  to  Chairman 

15  LaFalce  dated  November  15,  1993,  and  the  three 

16  Redwell  —  three  Redwells  of  exhibits. 

17  Q      All  right,  now,  the  exhibits  were,  you 

18  testified  earlier,  still  essentially  confidential 

19  information;  is  that  fair  to  say? 

20  A      Some  were,  some  weren't. 

21  Q      And  the  cover  letter,  this  was  the  letter 

22  that  I  guess  had  been  transformed  into  a  press 
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1  release  or  a  press  statement,  and  the  copies  of  which 

2  had  been  disseminated  to  the  press;  is  that  fair? 

3  A      Yes,  sir. 

4  Q      And  I  think  you've  already  testified  that 

5  the  letter,  per  se,  was  not  confidential  at  that 

6  point,  it  was  the  attachments  that  were  still 

7  confidential,  or  most  of  the  attachments,  not  even 

8  all  the  attachments? 

9  A      Yes,  sir. 

10  Q      Now,  at  the  time  that  Mr.  Eggleston 

1 1  returned  the  documents  to  you,  you  were  at  work  on  a 

12  Sunday,  preparing  for  a  business  trip  out  of  town  for 

13  the  next  day? 

14  A      That's  correct,  I  was  on  my  way  to  Dallas. 

15  Q      And  I  tell  you,  you  had  quite  a  bit  to  do 

16  to  get  prepared  for  Monday,  which  is  why  you  were  in 

17  the  office  on  a  Sunday? 

18  A      I  had  a  closing  on  a  $28  million  SBIC. 

19  Q      Is  that  fairly  labor  intensive  work? 

20  A      Well,  I  was  trying  to  get  the  closing 

21  documents  together  plus  trying  to  —  I  work  almost 

22  every  Sunday,  whether  —  here  or  there.   I  mean,  I 
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1  work  a  lot  of  Sundays,  and  I  was  in  preparing  for 

2  that  trip  and  also  trying  to  get  caught  up  on 

3  everything  else. 

4  Q      So  when  you  got  the  documents  from 

5  Mr.  Eggleston,  you  didn't  have  time  to  review  them 

6  immediately? 

7  A      No,  I  did  not.    I  put  them  in  a  box  and 

8  threw  them  underneath  my  desk. 

9  Q      When  you  left  your  office,  you  locked  your 

10  door? 

1 1  A      Yes,  I  did. 

12  Q      When  did  you  return  from  Dallas? 

13  A      Probably  back  to  the  office  on  Wednesday,  I 

14  think  I  went  down  Monday  and  came  back  Tuesday. 

15  Q      At  what  point  did  the  Justice  Department 

16  come  over  to  meet  with  you  about  the  documents? 

17  A      The  24th.    According  to  my  notes,  the  24th 

18  of  November. 

19  Q      So  would  that  have  been  the  same  week  that 

20  you  got  back  from  Dallas? 

21  A      Yes.   Yes,  because  I  think  Mr.  Eggleston's 

22  letter  to  Mr.  Spotilia  which  transmitted  them  back 
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1  was  dated  the  20th,  which  I  think  was  a  Sunday. 

2  Q      And  at  the  time  that  the  Justice  Department 

3  came,  you  reviewed  the  documents  that  Mr.  Eggleston 

4  had  returned  to  you? 

5  A      Yes,  I  did. 

6  Q      And  you  had  some  familiarity  with  the 

7  documents  because  you  had  just  gone  through  them  to 

8  produce  the  same  documents  for  Mr.  LaFalce? 

9  A      Yes,  I  did. 

10  Q      And  you  had  some  familiarity  with  the 

1 1  documents  anyway,  because  you  had  a  responsibility 

12  for  CMS  prior  to  the  document  production? 

13  A      Yes,  I  did. 

14  Q      And  you  said  the  pages  were  ~  the  pages  in 

15  the  production  were  numbered? 

16  A      Yes,  sir. 

17  Q      Do  you  know  if  they  were  numbered 

18  consecutively? 

19  A      Yes,  they  were. 

20  Q      So,  if  the  documents  had  been  given  ~ 

21  well,  you  did  get  the  documents  to  the  FBI;  right? 

22 A      That's  correct. 
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1  Q      So  if  you  look  through  the  documents  you 

2  would  see  page  1,  page  2,  page  3,  page  5  you  would 

3  know  page  4  was  missing? 

4  A      Yes. 

5  Q      So  then  it  would  be  relatively  easy  to  see 

6  if  any  documents  were  missing  from  the  production? 

7  A      Yes. 

8  Q      Now  I  believe  you  also  discussed 

9  Mr.  Bowles's  letter  to,  I  believe  it  was, 

10  Congresswoman  Meyers,  of  the  House  Small  Business 

1 1  Committee? 

12  A      Yes,  sir. 

13  Q      And  I  believe  that  was  the  letter  in  which 

14  he  discussed  his  previous  recusal  from  the  Hale  CMS 

15  matters? 

16  A      Yes. 

17  Q      And  I  believe  you  testified  that  you 

18  thought  it  was  accurate  for  him  to  say  that  he  hadn't 

19  received  any  files  because  he  had  only  been  provided 

20  with  a  memo  to  your  knowledge? 

21  A      To  my  knowledge,  that's  all  he  ever 

22  received. 
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1  Q      And  the  information  he  had  received,  to  the 

2  best  of  your  knowledge,  was  for  press  information, 

3  press  inquiries  and  Congressional  inquiries  only? 

4  A      That's  correct. 

5  Q      And  it  had  been  brought  to  his  attention, 

6  at  least  the  Congressional  inquiry,  because  it  was  an 

7  inquiry  from  Congress,  and  that's  an  important  thing 

8  for  any  agency,  I  would  assume? 

9  A      Yes,  sir. 

10  Q      You  mentioned  Campobello  earlier. 

1 1  And  I  wanted  to  find  out  what  role 

12  Campobello  had  with  respect  to  CMS,  if  you  recall? 

13  A      Campobello  Island  was  the  Presidential 

14  retreat  for  Franklin  Roosevelt;  Larry  Kuca  was  an 

15  employee  of  Campobello  Realty.   Kuca's  job  was  to 

16  obtain  people  to  go  into  this  real  estate  development 

17  in  Campobello  Island  which  was  in  Canada.   Madison 

18  had  a  big  investment  in  Campobello  Realty.   There  was 

19  a  strip  of  land  that  became  available  on  Campobello 

20  Island  that  Mr.  McDougal  wanted  to  purchase  to  help 

21  enhance  the  Campobello  real  estate  project.   But 

22  Mr.  McDougal  and  Madison  —  Madison  Guaranty  was  at 
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1  its  limit  as  to  what  they  could  do  —  this  is  my 

2  understanding  from  Mr.  Kuca  --  was  at  its  limit  and 

3  couldn't  put  any  more  money  into  the  project. 

4  Q      And  by  "limit"  you  mean,  there  were  caps 

5  set  on  investments  that  Madison  could  — 

6  A      Could  go  into,  that's  correct. 

7  Q      And  those  caps  were  set  by,  was  it  the 

8  Federal  Home  — 

9  A      Federal  Home  Loan  Bank  Board. 

10  Mr.  Kuca  said  he  met  with  Mr.  McDougal  and 

1 1  Mr.  McDougal  advised  Mr.  Kuca  that  he  could  introduce 

12  him  to  David  Hale,  and  that  David  Hale,  through 

13  Capital  Management,  would  be  able  to  provide  Mr.  Kuca 

14  the  money  to  buy  this  strip  of  property.   That  they 

15  would  use  to  help  enhance  the  Campobello  real  estate 

16  development. 

17  Mr.  Kuca  was  a  real  estate  salesman  at 

18  Campobello.   This  is  Mr.  Kuca's  attorney  and  Mr.  Kuca 

19  has  now  since  ~  I  don't  know  all  the  transaction;  I 

20  am  not  sure  I  got  all  the  stories  from  Mr.  Kuca. 

21  Mr.  Kuca  said  Mr.  Hale  loaned  him  the  money  to 

22  supposedly  buy  that  strip  of  property,  but  ultimately 
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1  I  think  that  was  a  vehicle  to  help  Mr.  McDougal  and 

2  try  to  expand  Madison's  interest  in  the  Campobello 

3  Realty. 

4  Q      Did  you  ~ 

5  THE  WITNESS:   Can  we  take  a  quick  brick? 

6  MR.  IVEY:    Sure. 

7  (Recess.) 

8  BY  MR.  IVEY: 

9  Q      Did  you  learn  anything  about  the  identity 

10  of  investors  in  Campobello,  other  than  James 

1 1  McDougal? 

12  A      Yes,  I  did.    Mr.  Kuca  told  us  the  whole 

13  investment  story  which  included  Jimmy  Jones,  the 

14  current  owner  of  the  Cowboys. 

15  Q      Jerry  Jones? 

16  A      Jerry  Jones,  the  current  owner  of  the 

17  Cowboys  —  Sheffield  Nelson,  and  there  was  another 

18  person  but  I  can't  recall  who. 

19  Q      Did  he  tell  you  anything  about  the  role  of 

20  Jones  and  Nelson,  what  did  he  say  about  their 

21  participation? 

22 A      Nothing  other  than  they  were  investors, 
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1  that  McDougal  thought  that  Campobello  would  be  a 

2  great  place  for  the  Arkansans  to  go  because  it  got  so 

3  hot  in  Arkansas  and  Campobello  was  so  cool,  and 

4  monied  people  from  Arkansas  would  want  to  go  to 

5  Campobello  for  the  summer  because  it  got  so  hot  in 

6  Arkansas.   And  that  was  the  whole  idea  behind  it  and 

7  McDougal  would  be  able  to  market  it  and  sell  it  in 

8  Arkansas. 

9  Q      All  he  said  about  Jones  and  Nelson  was  they 

10  were  investors? 

1 1  A      They  were  investors  and  McDougal  thought  it 

12  was  such  a  good  idea  that  he  bought  out  Jones  and 

13  Nelson.   And  Jones,  in  fact,  got  out  of  this  and 

14  decided  to  go  invest  in  the  Cowboys. 

15  Q      Go  figure. 

16  A      I  guess  it  was  a  better  deal. 

1 7  Q      Now,  I  wanted  to  ask  you  a  question  about 

18  this  GAO  report.   Basically  it  concludes  that  there 

19  was  an  inadequate  oversight  by  SB  A  of  CMS  during  most 

20  of  the  1980s.    I  guess  it  refers  to  a  series  of, 

21  quote,  unquote,  red  flags  that  should  have  gotten  the 

22  attention  of  the  SBA  with  respect  to,  you  know, 
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1  fraudulent  or  suspicious  activity.   And  I  wanted  to 

2  get  your  thoughts  on  that. 

3  A      Do  I  agree  with  that  statement?  Is  that 

4  your  question? 

5  Q      Sure. 

6  A      Yes.    I  think  the  agency  should  have  picked 

7  it  up  earlier. 

8  Q      I  appreciate  your  candor,  I  must  say. 

9  What  red  flags  did  you  think  were  missed? 

10  A      The  1991  examination  picked  up  a  lot  of  the 

1 1  swaps,  that  was  when  the  swaps  were  starting.   And 

12  there  was  also  an  issue  regarding  ~  just  things  that 

13  you  come  to  understand.   For  example,  any  time  you 

14  see  cashier's  checks  being  bought,  that  should  be  a 

15  red  flag  to  you. 

16  The  other  red  flag  was  the  fact  that  there 

17  were  about  eight  or  nine  businesses  all  running  out 

18  of  1910  Grant  Street,  which  was  the  same  location 

19  where  David  Hale  had  his  office.   The  other  thing, 

20  for  example,  on  the  1988  leverage,  Mr.  Newell  had 

21  picked  up  the  fact  that  there  were  all  these 

22  nonperforming  accounts,  and  so  they  wrote  David  Hale 
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1  a  letter  saying  we  notice  you  have  all  these 

2  nonperforming  accounts.   And  lo  and  behold,  David 

3  Hale  writes  back  and  says  don't  worry  about  them 

4  anymore,  they  are  all  paying  now.    And  the  reason  is 

5  there  is  another  transaction,  which  I  didn't  discuss 

6  earlier,  which  was  another  raid  on  Mrs.  Townsend's 

7  account  to  clean  up  another  set  of  investments. 

8  So,  I  think  had  the  agency  been  looking  a 

9  little  closer  --  and  I  think  the  other  thing  which 

10  has  been  corrected  now  is  you  do  site  visits  to  small 

1 1  businesses  and  part  of  the  problem  was  they  weren't 

12  doing  any  site  visits. 

13  Q      Okay.   Now,  these  activities,  these  red 

14  flags  occurred  during  what  period  of  time,  would  you 

15  say? 

16  A      I  would  say  from  1987  on  was  when  it  began 

17  to  really  become  apparent.   And  of  course,  I  have  the 

18  benefit  of  hindsight,  but  that's  when  things  really 

19  started  to  --  if  you  took  a  snapshot,  that's  when  all 

20  of  it  started  coming  together. 

21  Q      Well,  you  joined  the  SBA  at  around  '87,  '88 

22  was  it? 
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1  A      Yes. 

2  Q      Was  it  your  sense  that  these  oversights 

3  were  politically  connected,  politically  motivated  in 

4  any  way  or  was  it  just  mistakes? 

5  A      It  was  mistakes.   It  was  not  politically 

6  connected.  At  that  time,  the  examination  function 

7  rested  with  the  Inspector  General.   It  wasn't  even  a 

8  program  function.   It  is  today  but  it  wasn't  at  that 

9  point  in  time. 

10  Q      Is  it  fair  to  say  that,  in  your  view,  the 

1 1  SBA's  treatment  of  CMS  from  start  to  finish,  at  least 

12  during  your  tenure  there,  has  been  influenced  by 

13  political  pressures  of  any  sort? 

14  A      No,  sir. 

15  MR.  IVEY:    I  have  nothing  further  at  this 

16  time. 

17  EXAMINATION 

18  BY  MR.  GICALE: 

19  Q      Just  a  few  questions.   First  of  all,  with 

20  respect  to  the  documents  that  you  said  you  had 

21  forwarded  copies  of  to  Mr.  LaFalce,  the  attachments 

22  to  Mr.  LaFalce  and  to  the  —  not  you,  your  agency  had 
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1  forwarded  to  the  White  House,  you  said  you  knew  when 

2  you  received  them  back  that  you  had  all  of  them 

3  because  they  were  numbered  consecutively? 

4  MR.  IVEY:    I  don't  think  that's  his 

5  testimony.   I  think  that  mischaracterizes  his 

6  testimony. 

7  BY  MR.  GICALE: 

8  Q      I  believe  you  testified  that  the  documents 

9  were  numbered  consecutively;  is  that  correct? 

10  A      Yes,  sir. 

1 1  Let  me  explain  because  I  don't  want  there 

12  to  be  any  confusion  about  what  happened  here. 

13  We  were  trying  to  prepare  documents  to 

14  LaFalce.  He  wrote  in  on  November  the  4th  and  he  gave 

15  us  a  deadline  of  November  the  15th,  and  I  was  told  to 

16  get  them  done  and  get  them  copied  and  get  them  up 

17  there.   I  was  told  to  number  those  documents,  but  our 

18  Bates  stamp  wasn't  working,  and  we  ended  up  writing 

19  handwriting  on  a  number  of  —  at  least  one  copy,  and 

20  the  copy  that  went  to  LaFalce  has  Bates  on  it. 

21  Q      Bates  or  handnumbered? 

22  A      I  call  it  Bates  number  but  handwritten 
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1  number.    The  copy  I  will  produce  to  you  tomorrow  will 

2  have  numbers  on  there. 

3  Q      So  that  will  be  a  copy  of  what  you  sent  to 

4  LaFalce? 

5  A      That  is  correct. 

6  Q      The  copy  that  went  to  the  White  House? 

7  A      I  believe  was  also  Bates  numbered,  but  I 

8  don't  know  that  for  sure  because  I  haven't  seen  that 

9  copy  for  two  or  three  years,  but  as  I  recall,  I  think 

10  it  was.    I  don't  know  for  sure  as  we  sit  here. 

1 1  Q      The  reason  I  ask  you  that  is  because  ~ 

12  A      This  copy  is  not  Bates  ~  I  notice  this  one 

13  doesn't  have  a  number  on  it.    What  we  were  doing  is 

14  we  made  five  or  six  copies  or  whatever  it  was.   I 

15  know  the  copy  that  went  to  LaFalce  had  a  number  on 

16  it. 

17  Q      So  the  attachments  were  numbered  in  some 

18  consecutive  fashion? 

19  A      That's  correct. 

20  Q      And  when  you  say  "this,"  for  the 

2 1  stenographer,  for  the  record,  you  are  referring  to 

22  starting  with  Exhibit  2890  which  I  represent  to  you 
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1  is  the  Department  of  Justice  production,  and  what 

2  you've  earlier  had  an  opportunity  to  review,  and  goes 

3  through  to  document  4090;  correct? 

4  A      That's  correct. 

5  Q      As  they  have  a  Bates  number  from  the 

6  Department  of  Justice;  they  don't  have  the  number  you 

7  are  referring  to  that  went  to  LaFalce? 

8  A      That's  right. 

9  Q      You  don't  know  whether  or  not  the  White 

10  House  copies  had  the  consecutive  numbering? 

1 1  A      That's  right.    Whoever  has  those  documents 

12  now,  I  think  it  is  the  independent  counsel,  whoever. 

13  Q      Mr.  Ivey  said  if  they  were  numbered 

14  consecutively,  you  would  know  whether  -  you  would 

15  know  something  was  missing.    If  for  instance  certain 

16  numbered  pages  were  absent,  they  didn't  have 

17  consecutive  numbers;  correct? 

18  A      That's  correct. 

19  Q      That  would  only  be  the  case  if  the  set  that 

20  you  received  were  numbered? 

21  A      That's  correct. 

22  Q      And  therefore,  what  you  will  present  to  us 
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1  will  be  something  that's  numbered,  but  you  can't  say 

2  today  whether  or  not  the  set  you  got  back  from  the 

3  White  House  was  a  numbered  set? 

4  A      I  do  not  remember  now. 

5  Q      And  your  agency  did  have  sets  that  were  not 

6  numbered? 

7  A      That's  correct. 

8  Q      And  I  think  you  also  testified  that  your 

9  review  of  these  documents  was  fairly  quick? 

10  A      I  didn't  sit  and  look  at  every  page.   I  was 

1 1  in  the  conference  room  and  I  went  through  it  and  I 

12  pulled  them  out  to  look  and  went  through  them,  you 

13  know,  in  the  ordinary  course,  but  I  did  not  look  and 

14  count  every  page  that  was  there.   No,  I  did  not. 

15  Q      So  you  did  not  compare  them  to  the  original 

16  set  of  documents  and  you  did  not  inventory  them? 

17  A      That  is  correct. 

1 8  Q      Now,  the  documents  that  the  attachments  ~ 

19  and  referring  to  exhibit  number  28894,  once  again  ~ 

20  A      That's  Bates  number,  not  exhibit  number. 

21  Q      I'm  sorry,  Bates  number.   One  of  the  item 

22  numbers,  number  10,  was  the  memorandum  referring  the 

230 

1  matter  to  the  Inspector  General;  correct? 

2  A      That's  correct. 

3  Q      Mr.  Ivey  earlier  asked  you  about  which  of 

4  the  documents  were  confidential  and  which  of  them 

5  were  made  a  public  matter.   Would  the  memorandum 

6  referring  this  to  the  Inspector  General,  would  that 

7  have  been  a  confidential  document? 

8  A      Yes. 

9  Q      Going  through  this  list,  1  through  12, 

10  which  of  these  items  would  have  been  confidential  and 

1 1  which  would  have  been  a  matter  of  public  record? 

12  A      Document  number  1,  which  is  the  SBA  license 

13  application  form  415. 

14  Q      Is  what? 

15  A      Is  confidential.   Portions  of  it.    I  mean 

16  there  are  --  for  example,  the  license  application 

17  will  have  the  name  and  address  of  the  SBIC,  that's  a 

18  public  document.   If  you've  got  it  in  FOIA,  you  would 

19  get  some  of  it  but  not  everything. 

20  Number  2  is  David  Hale's  statement  of 

21  personal  financial  ~  personal  history  and 

22  qualification.   Again,  some  of  that  would  be 
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1  confidential  and  some  would  not  be. 

2  Q      Okay. 

3  A      Number  3,  schedule  and  entitled  changes  in 

4  private  capital  and/or  operator  for  Capital 

5  Management,  I  believe  that  was  a  document  that  we 

6  created.   I  believe  it  was  like  literally  a  schedule 

7  we  created  from  information  and  looking  at  the  file. 

8  Q      Would  that  be  made  a  public  record? 

9  A      Yes.   Number  4,  schedule  entitled  leverage 

10  received  from  SBA  by  Capital  Management  Services, 

1 1  again,  I  believe  that  was  a  document  that  we 

12  prepared,  a  schedule. 

13  Q      Would  that  have  been  a  matter  of  public 

14  record? 

15  A      When  you  say  "public  record,"  there  wasn't 

16  any  public  record  of  it.    It  was  a  compilation 

17  schedule  of  the  material,  that  material  would  not  be 

18  confidential. 

19  I  have  to  come  at  it  the  other  way,  because 

20  that  was  the  money  that  Capital  Management  received 

21  from  the  government,  it  would  be  a  listing  and  the 

22  dates  when  they  received  it. 


232 


1  Q      And  that  was  not  ~ 

2  A      That  would  not  be  confidential. 

3  Q      Okay. 

4  A      Number  5,  the  annual  report  SBA  form  468 

5  for  Capital  Management  from  1979  to  1992,  we  would 

6  have  considered  that  to  be  confidential  because  that 

7  will  be  the  financial  statements  of  the  company. 

8  Q      Okay. 

9  A      Number  6,  the  list  of  financings  based  upon 

10  the  SBA  form  1031s,  the  list  itself  that  we  prepare 

1 1  which  just  had  the  name  of  the  companies  would  not  be 

12  confidential;  that's  just  our  compilation.   The 

13  material  contained  on  the  1031,  depending  what  was  on 

14  that  document,  could  be  confidential. 

15  So,  for  example,  the  name  of  the  company, 

16  Arkansas  Commercial  Realty,  would  not  be 

17  confidential,  but  if  it  had  financial  information 

1 8  pertaining  to  that,  that  could  be  considered 

19  confidential.   So  you  would  have  to  look  at  each  1031 

20  to  determine  what  would  be  confidential. 

21  Number  6  is  the  1031s  by  the  year  of 

22  financing.   And  number  7  is  by  the  name  of  the  small 
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1  business  concern,  so  it  is  the  same  information,  it 

2  is  just  two  different  ways. 

3  Q      So  some  of  it  might  be  confidential  and 

4  some  would  not? 

5  A      Yes.   Number  8  is  just  all  the  1031s  that 

6  were  submitted  to  SB  A. 

7  Q      And  some  of  that  would  be  confidential  and 

8  some  would  not? 

9  A      Can  I  have  one  minute  just  to  check  the 

10  document? 

1 1  Q      Sure. 

12  A      Just  for  clarification  sake,  Exhibit  6  is 

13  just  a  list  that  was  prepared  by  program  support,  you 

14  will  see  it  is  dated  November  12,  which  is  a  — 

15  Q      It  is  a  compilation? 

16  A      —  compilation,  so  all  that  is  ~  that 

17  would  be  public  information.   You  could  give  that  to 

18  anybody,  because  that  just  shows  what  Capital 

19  Management  --  same  thing  on  Exhibit  Number  7,  it  is 

20  just  a  list  of  the  names  of  companies  that  allegedly 

21  received  financing  from  Capital  Management  and  has 

22  their  SIC  code,  and  their  dates. 
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1  Q      All  right,  again  —  and  by  the  way  you  are 

2  pointing  to  Bates  number  2984? 

3  A      2984  which  would  have  been  under  tab  6  in 

4  the  LaFalce  production.   Under  tab  number  7  ~  I 

5  apologize.  No,  I  was  right,  number  ~  tab  number  7. 

6  Tab  number  8  -  Exhibit  8  is  the  actual  1031  itself. 

7  Q      Would  that  be  confidential  or  not? 

8  A      Some  of  it  would  be,  some  wouldn't.    For 

9  example,  we  are  looking  at  document  number  2987, 

10  which  is  the  1031  of  Arkansas  Commercial  Realty.   The 

1 1  fact  that  it  is  listed  at  1910  Grant  Street  is  public 

12  information.   The  fact  that  it  is  in  Little  Rock,  all 

13  of  that  is  public  information,  even  the  fact  that 

1 4  they  received  $  1 50,000  is  public. 

15  Sometimes  you  will  see  in  the  block  to  the 

1 6  right  of  the  document  up  here  where  it  has 

17  prefinancing  information,  sometimes  that  information 

18  will  be  filled  out,  if  the  SBIC  is  doing  its  job, 

19  that  could  be  considered  confidential,  because  that 

20  would  have,  you  know,  their  profit  and  loss  and  so 

21  forth. 

22  Q      What's  the  next  item  on  the  list? 
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1  A      Item  number  9  is  the  audit  reports  for 

2  Capital  Management,  audit  reports. 

3  Q      And  were  those  confidential? 

4  A      Yes.   The  material  contained  in  there, 

5  again,  if  it  was  requested  under  the  Freedom  of 

6  Information  Act,  some  of  the  material  would  be 

7  disclosed  and  some  would  not  be.   You  would  have  to, 

8  again,  go  through  the  material  in  reference  to  the 

9  companies. 

10  Q      And  again,  item  number  10  is  the  report  to 

1 1  the  Inspector  General? 

12  A      That  would  be  confidential. 

1 3  Q      Okay.   And  item  number  1 1  ? 

14  A      Number  1 1  is  a  public  document  filed  in  the 

15  Western  Direct  of  Arkansas.   And  number  12  is  a 

16  public  document.   It  is  the  indictment  of  David 

17  Hale. 

18  Q      Now,  do  you  know,  when  Mr.  Spotilia  recused 

19  himself  from  the  matter  in  January,  February  1994,  do 

20  you  know  whether  or  not  he  knew  the  Clintons  or  David 

21  Hale  or  Mr.  Tucker  or  the  McDougals? 

22 A      Do  I  know  if  he  knows  those  people? 
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1  Q      Yes. 

2  A      I  know  he  knows  President  Clinton. 

3  Q      Do  you  know  what  kind  of  relationship  he 

4  has  with  President  Clinton? 

5  A      I  believe  that  they  were  on  the  same  floor 

6  at  Georgetown.   He  knew  him  from  college  basically. 

7  Q      How  do  you  know  this? 

8  A      I  don't  recall  if  Mr.  Spotilia  ever  told  me 

9  personally,  but  it  was  known  around  the  agency  that 

10  he  was  a  friend  of  —  that  he  knew  Mr.  Clinton  or 

1 1  President  Clinton  from  college. 

12  Q      And  do  you  know  whether  or  not  his 

13  relationship  with  him  continued  on  after  college? 

14  A      Yes.   Yes,  I  know  they  did. 

15  Q      And  how  do  you  know  that?  And  what  type  of 

16  relationship? 

17  A      Mr.  Spotilia  told  me  at  one  point  he  had 

18  been  friends  with  the  Clintons  for  20  years. 

19  Q      Do  you  know  when  that  came  up,  when  he  said 

20  that  to  you? 

21  A      Just  in  general  discussion.   Nothing 

22  special. 
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1  Q      Did  he  talk  about  socializing  with  them  on 

2  any  specific  occasions? 

3  A      He  has  pictures  with  him  and  the  Clintons 

4  at  the  White  House,  in  his  office  prominently 

5  displayed. 

6  Q      Do  you  know  whether  or  not  Mr.  Spotilia 

7  knew  David  Hale? 

8  A      I  do  not  know  if  he  knows  David  Hale  but  I 

9  have  no  reason  to  think  that  he  does  know  David 

10  Hale. 

11  Q      No  reason  to  think  that  he? 

12  A      That  he  does  know  David  Hale. 

1 3  Q      What  about  Governor  Tucker? 

14  A      Same  thing  there.   I  don't  know  if  he  knows 

15  Governor  Tucker  but  I  have  no  reason  to  believe  that 

16  he  does. 

17  Q      And  the  McDougals? 

18  A      Same  answer.   I  don't  know  if  he  knows  them 

19  but  I  have  no  reason  to  believe  that  he  does. 

20  Q      Did  Mr.  Spotilia  say  he  was  recusing 

21  himself  because  he  knows  the  Clintons  and  he  was  a 

22  friend  of  theirs  for  20  years? 
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1  A      Again,  at  the  time  in  early  1994,  this  was 

2  when  the  Altman  and  the  RTC  thing  was  really  heating 

3  up,  and  he  said  I  want  to  stay  out  of  it  altogether. 

4  He  really  had  very  little  involvement. 

5  Frankly,  from  the  time  of  the  Neil 

6  Eggleston  thing  through  there,  he  had  very  little  — 

7  he  may  have  made  a  passing  statement  in  a  staff 

8  meeting  that  I  was  going  to  Little  Rock  or  something 

9  like  that,  but  very  little  contact. 

10  Q      When  you  say  from  the  point  of  the 

1 1  Eggleston  matter,  you  mean  after  the  Eggleston  matter 

12  and  you  mean  after  your  agency  was  told  by  Justice 

13  Department  to  retrieve  the  documents?  From  that 

14  point  forward  he  was  not  involved  as  much;  is  that 

1 5  correct? 

16  A      That  is  correct,  sir. 

17  Q      Would  you  say  the  agency  was  concerned 

1 8  about  the  appearances  that  occurred  by  turning  over 

19  documents  to  the  White  House  at  that  point? 

20  A      Well,  no.    I  mean  I  can't  speak  for  the 

21  whole  agency.   I  can  only  speak  for  ~ 

22  Q      Mr.  Spotilia? 
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1  A      Quite  frankly,  we  thought  it  was  much  ado 

2  about  nothing.    We  weren't  trying  to  hide  anything. 

3  He  told  me  to  make  the  call  and  find  out  if  there  was 

4  a  problem,  turn  the  documents  over  to  them.   They 

5  said  no,  get  them  back.   We  got  them  back,  we  thought 

6  that  was  going  to  be  the  end  of  it. 

7  Q      He  asked  you  about  that  after  he  turned 

8  over  the  documents? 

9  A      That's  absolutely  correct,  sir. 

10  Q      Do  you  know  whether  or  not  Mr.  Bowles  had  a 

1 1  meeting  with  Mr.  McLarty  with  respect  to  the  referral 

12  of  this  matter  to  ~  strike  that. 

1 3  Are  you  aware  of  the  fact  that  Mr.  Foren 

14  briefed  Mr.  Bowles  with  respect  to  referring  this 

15  matter  to  the  Inspector  General  in  May  of  1993? 

16  A      I  did  not  know  about  that  until  Wayne  Foren 

17  testified  before  the  House  Banking  Committee. 

18  Q      That  he  had  briefed  Mr.  Bowles? 

19  A      About  or  on  anything  Mr.  McLarty,  I  knew  he 

20  was  briefing  Mr.  Bowles  but  I  didn't  know  about 

21  Mr.  McLarty. 

22 Q      So  do  you  know  whether  or  not  Mr.  Bowles 
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1  met  with  Mr.  McLarty? 

2  A      Do  I  have  any  independent  knowledge  of 

3  that?  No,  sir,  I  do  not. 

4  Q      The  only  way  you  testified  that  you  know 

5  about  it  is  through  the  testimony  of  Mr.  Foren;  is 

6  that  correct? 

7  A      That's  correct,  in  front  of  the  House 

8  Banking  Committee. 

9  Q      Now,  one  of  the  first  questions  Mr.  Ivey 

10  asked  you  was  with  respect  to  the  -  whether  or  not 

1 1  you  determined  that  Whitewater  --  strike  that  - 

12  whether  or  not  you  determined  through  your 

13  examination  whether  Capital  Management  Services'  and 

14  therefore  SB  A  moneys  went  from  this  company  to 

15  Whitewater  Development,  and  you  --  and  your  answer 

16  was? 

17  A      I  was  uncertain  then  and  I  am  --  it  has 

18  been  a  long  time  since  I  looked  at  that.    I  can  write 

19  you  a  letter  but  I  don't  remember  sitting  here. 

20  Q      Was  there  a  point  in  time  when  you  did 

2 1  trace  the  money? 

22  A      Yes.    What  I  did  is  I  went  to  RTC  with  the 
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1  subpoena  and  I  asked  for  all  the  bank  records  of  Jim 

2  and  Sue  McDougal  and  Master  Marketing.  And  I  got  the 

3  bank  records  in  and  I  went  through  them  to  look  for 

4  the  disbursements. 

5  Q      Do  you  recall  finding  that  money  from  the 

6  $300,000  loan  to  Susan  McDougal  went  into  the 

7  McDougal  account  and  eventually  some  of  those  moneys 

8  went  to  pay  off  another  loan,  and  moneys  from  that 

9  loan  going  ultimately  to  another  entity,  a 

10  McDougal-controlled  entity  and  into  Whitewater? 

1 1  A      Let  me  answer  that  question,  I  will  tell 

12  you  what  I  found.    We  traced  money  that  went  into 

13  Master  Marketing  and  went  out  and  went  into  Susan 

14  McDougal' s  account.  And  then  there  were  moneys  that 

15  went  out  to  Flowerwood  Farms.   And  there  was  a 

16  payment  to  International  Paper  for  a  second  piece  of 

17  real  estate  in  southern  Arkansas  which  was  purchased 

18  for  Whitewater  Development.   That  is  what  we  were 

19  looking  ~  that's  what  I  found  and  that's  what  we 

20  looked  for. 

21  When  they  talked  about  Whitewater  in  the 

22  newspaper,  there  was  actually  two  different  pieces  of 
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1  property.   There  was  a  piece  of  property  where  the 

2  Clintons  were,  supposedly,  going  to  build  their 

3  retirement  home  in  like  north  Arkansas  but  the  money 

4  that  went,  that  was  diverted  out  of  Master  Marketing 

5  went  to  International  Paper,  to  buy  a  second  piece  of 

6  property  in  southern  Arkansas. 

7  Q      Some  of  the  money? 

8  A      Some  of  the  money.    I  mean  I  am  just  saying 

9  there's  a  big  disparity  as  to  where  the  money  went  ~ 

1 0  not  disparity  but  the  money  went  to  a  lot  of 

1 1  different  places. 

12  Q      When  Mr.  Ivey  referenced,  asked  you  the 

13  question  about  your  notes  of  October  31,  with  --  in 

14  reference  to  your  conversation  with  Fletcher  Jackson 

1 5  and  when  he  said  to  you,  did  Jackson  say  there  is 

16  nothing  in  Master  showing  300,000  went  to  Whitewater, 

1 7  were  you  also  aware  of  the  fact  that  in  those  notes 

18  it  indicated  that  Fletcher  Jackson,  or  there  was  — 

19  the  RTC  only  had  copies  of  checks  through  1985  at 

20  that  point? 

21  A      That's  right,  that's  what  he  told  me.   He 

22  could  not  find  anything  showing  that  money  went  to 
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1  Whitewater  at  that  point  in  time,  which  was  October 

2  of  1993. 

3  Q      So,  since  that  time,  other  records  have 

4  been  obtained,  that  were  obtained,  and  you  were  able 

5  to  trace  some  moneys;  is  that  correct? 

6  A      That's  correct. 

7  Q      The  documents  that  you  received  from  David 

8  Hale,  the  listing  which  was  in  the  production,  those 

9  were  inventoried  and  -  were  any  of  those  documents, 

10  those  inventories  conveyed,  copies  of  those 

1 1  inventories  conveyed  to  Mr.  Spotilia? 

12  A      No,  sir. 

13  Q      Do  you  know  where  they  were  kept? 

14  A      They  were  kept  in  my  office,  with  the  -- 

15  Q      Here  in  Washington? 

16  A      Yes.   With  the  file. 

17  Q      Did  you  discuss  the  inventory  of  those 

18  documents  with  Mr.  Spotilia? 

19  A      No,  sir.   At  one  point,  it  was  ~  at  one 

20  point,  Chairman  LaFalce  requested,  I  believe,  a  copy 

21  of  that  itemization  and  I  gave  it  to  the  Chairman. 

22 Q      Was  that  information  ever  conveyed  to  the 
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1  White  House? 

2  A      I  don't  think  —  not  that  I  know  of. 

3  Q      And  again  I  am  referring  to  the  listing  of 

4  documents  that  you  transported  from  Hale's  office  to 

5  the  FBI? 

6  A      To  my  knowledge,  nothing  was  transmitted  to 

7  the  White  House,  other  than  the  November  15th  and  the 

8  attachments.  That's  the  only  thing  that  I  personally 

9  have  any  knowledge  of,  as  I  sit  here  today. 

10  MR.  GICALE:    I  have  nothing  further. 

1 1  MR.  IVEY:   Nothing  further. 

12  (Whereupon,  at  8:40  p.m.,  the  deposition 

13  was  adjourned.) 
14 

1 5  

16  MARK  K.  STEPHENS 
17 

18 
19 
20 
21 
22 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER     24  5 


I,    JOANNE  LIVERANI    ,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


:ary  Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires      JULY  31,  2000 
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L'.S.  Department  .    Justice 

United  States  Attorney: 
stem  Distnc:  of  Arkansas 


Pbn  Ofice  Box  /"9 
Unit  took.  Ancansas  T2Z03 


\ 


\ 


July  29,  1993 


/ 

Mr.  Roger  Peterson 

Small  Eus.  Administration 
409  3rd  Street,  S.W. 
Investment  Division,  6th  Floor 
Washington,  D.C.,  20416 

Re:  ' CaDital-Manacement  Services,  Inc. 
06I06-5207 

Dear  Mr.  Peterson: 

The  transactions  I  told  you  about  runs 

A  stock  bKokej-  in  Little  Rock,  Arkansas-r^had  controlNpf  an 
account  of  some  peohle  from  Louisiana,  vhicth  had  over  a  miiiiinn  in 
cash  in  it.  On  November  4,  1988,  he  transferred  from  the  account 
$800,000.00,  to  Capital-Management  Services,  Inc.,  $400,000.00, 
vent  into  a  savings  account,  and  $400,000.00,  in  the  form  of 
cashier  checks  "paid"  off  two  delinquent  loans  Capital-Management 
Services,  Inc.,  had  on  its'  books  and  made  a  payment  on  a  third. 
Zffecc  -  debit  $800,000.00  cash,  credit  loans  and  accrued  interest 
$400,000.00  and  credit  capital  $400,000.00  On  the  basis  of  new 
capital,  now  documented  by  the  Savings  account  and  the  issuance  of 
new  stock,  David  Hale  applied  for  $900,000.00  in  S3A  leverage. 

Overitihe  course  of  the  next  week,  David  Hale  created  three  new 
"loan/ecu|.fcy  positions"  in  three  "companies"  and  funded  them  in  a 
total  of  $800,000.00.  The  "borrowers"  then  cut  chetics  totaling 
$800 ,  000 .  00  -to  return  the  money  to  the  brokerage  _acco\int. 
attached  chart. 


\ 


\ 

I  vifew  this  as  $400,000.00  bogus  private  capital  an 
bogus  "loan/equities".   What  is  SBA' s  view?   


three 


I  thiiak  something  similar  occurred  in  March,  1986,  on  a 

$1,500, 000-00   leverage  on  the  basis  of  $502,000.00   in  new 

"capital", |   I  need  all  the  documents  that  can  be  located  on  the 
1986  leverage. 

Also,  in  early  1988,  David  Hale  applied  for  leverage  and  was 
turned  down.   Please  send  what  can  be  found  about  this. 
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Pace  2 

July  29,  1993 


Also,  I  would  like  the  material  on  the  1983  levkrace. 


F J/skg 
Ends. 


/ 
/ 

/      / 
/ 


Yours  truly<^       \ 

RICHARD  M.  FENCE- ,,  JR.  \ 
United  States  Attorney 


\ 


FLETCHER  JACKSON 
Assistant  U.S.  Att  'nay 


\   \ 

ttornev 


\   \ 


w 


I  \ 


w 
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Transaction  One 


"Purchased  by  MaBe 
municabons.  Inc.* 


11/C9/8ethi<950 
S300.K  0 


/M  <-  M/ 


PruBache  Touneend  Accounts 


PB  #047584 
PB  #047676 
PB  #047692 


Total  S600.COO 

sea  attached  1st  itemizing 

deposit  amounts  by  account 
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BRIEF-ENG  UOOK"  PkUVrOEB-O^THE 

SENATE  SPECIAL  COMMITTEE  TO  INVESTIGATE 
WHITEWATER  DEVELOPMENT  CORPORATION  AND  RELATED,  MATTERS 


IN  PREPARATION  FOR  THE  DEPOSITION  OF 


WAYNE  FOREN 
SBA  ASSOCIATE  ADMINISTRATOPw-POR  INVESTMENT 


TO  BE  HELD  ON  OCTOBER  26,  1995 
AT  ROOM  534  DIRKS EN  SOB 


SUBMITTED  BY^WAYNE  FOREN 
OCTOBER  24,  TA25 


'l    DEPOSITION       I 
I        EXHIBIT 
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October  24/1995 


Viet  Dlnh 

Specy4l  Committee  on  Whitewater 
534  ,Dirksen/Senate  Office  Building 
Was^ingtop/,"  DC   20510 

Dinh: 

This  is  in  response  to  your  reque 

understand  that  my  deposition 
MabagaWnt  is  now  scheduled  for  Thur 

T  1 

\  Ybu  also  requested  that  I  furnish  you  a  copy  of  information 
provided  to  the  House  Banking  &  Financial  Services  Committee. 
Encased  is  the  information  you  requested.  I  have  also  ^enclosed  a 
brielf  pirof  ile  of  Capital  Management  that  may  be  helpful  /  The 
profi\e  was  developed  after  the  House  hearing. 

IfVouXhave  any  questions  concerning  this^matter,  please  call 
me  on  (7030  *51-2723 


Sincerely, 


Wayne 


encl 
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SUMMARY 


Capital  Management  was  licensed  in  19TS\as  a  Specialized 
Small  Business  Investment  Company  (SSBIC)  witn-^SOO,  000  private 
capital.  ^SlSBICs  may  only  provide  financial  assistance  to  small 
business/Concerns  owned  by  persons  who  are  socially  or^economically 
disadvantaged.  These---btrs~ihesses  are~tlTi3e--4tndependentlV  owned  and 
managed  and  the  £*rfids  are  to  be  used  for  the  sound  financing  of  the 
smaly  businesa^and  its  growth,  modernization  or  expansions 

/  From/1978  to  1991,  Capital  Management  increased\its  private 
capital  yCo  $1.5  million  and  obtained  $3.4  million  in\  financial 
asgistarice  (leverage)  from  SBA.  During  this  .period\  Capital 
Management  supposedly  made  79  financings  to  eligible  small\ business 
ccjncerns  totaling  $9.8  million.  Most  of  these  financings  \we re 
probably  bogus .  1 

\  in  1992,  David  Hale  claimed  that  Capital  Management  I  had 
received  $13.8  million  in  donated  assets  and  then  he  wanted  $6 
million  in  leverage  based  on  this  capital  increase. 

As\  Associate  Administrator  for  Investment  (head  off  the  SBIC 
ProgVamK,  I  tried  to  give  Capital  Management  every  consideration 
but  a\  the  same  time  required  the  licensee  to  complv/with  program 
requirements.  On  May  5,  199  3,  it  became  apparent  to  me  that  David 
Hale  was  attempting  to  defraud  SBA;  therefore-;  I  referred  the 
matter  to\the\SBA  Inspector  General  to  determine  the  source  ofi  the 
donated  asse£5>and  to  assure  that  these  assion  woro  unencumbered  or 
restricted. 


This  matter  was  referred  on  to  the  Justice  Department  and  the 
F3II  Agent  assigned  to  the  case  disclosed  to  otre^_staf  f  that  Capital 
Management's  1988  capital  increase  was  bogus  S<This~~sransact  ion  was 
the!  basiSvfor  David  Hale's  1993  indictment  and  SBA<s  taking  Capital 
ManJagementNmto  receivership  in  September  1993.  Asa.  resblt  of  the 
Whijtewater  hearing  in  the  House,  it  became  apparent  \hat  \he  1986 
caplital  incXeas-e  was  also  bogus 

Enclosed  rs  a^brief  profile  relating  to  the  capital  increases 
and  leverage  as  well-as  Mr.  Hale's  attempt  to  cover  up  pogus  |oans 
and  investments  by^ex changing  assets. 

Also  I  enclosed  is  a\chrbnplogy  of  certain  events together/ with 
supporting  documents.  These  aocuments  were  provided^  to  the  /House 
Banking  and  Financial  Services  Committee 
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CAPITAL  MANAGEMENT  PROFILE 
DATE  LICENSED:      ^M         tl  14,  1978 

AND  OWNERS:   (as  C 
TITLE 


RSHIP 


Shares  \ 

Percent 

2,  150 

V  7b. 8% 

V.  325 

\ll.6S 

325 

\l.6% 

°\ 

\  ° 

0  \ 

\  0% 

0 

\   \o% 

00' 


09/X0/93  Capital  Increase  3 

tddal 
Dean  Paul  Transaction: 


$15, 202, 000 


On  February  28,  1986,  Dean  Paul  borrdwisd.  $825 ,  000  from 
Madison  Guarantee  as  an  agent  for  David  Hal^nd  Capital 

lanagement .  The  purpose  of  the  loan  wis  to  purchase  a 
failed  restaurant  and  two  parcels  of  landv   Properties 

lere^valued  at  more  than  three  times  their\trueV-alue  ■ 

LoahXprcK^eeds  no.  of  outstanding  mortgages  were  $5Q2,000 
which  wereNdeposited  in  Capital  Management's  account.  On 
3/25/86XPeo£Lles  Bank  &  Trust  Co.  issued  a  latter  t|o  SBA 
claiming  rvndsXwere  on  deposit  and  unrestricted. 

From  these  prcXeeds>\Capital  Management  jj*£de  two  toans 

o  On  2/28/86,  $"^50  ,  0 0 0  ^wa~5-  loartgcT  to  Castle^ater  & 
Sewer  which  was\wned  by  Governor  Tucker  who  at  the 
time  was  Madison  Guarantee' s  lawyer.    / 


On   4/03/86,   $300,000 


to   Masters 


Marketing  which  was  owned  by  Susan  McDougal ,  wife 
of  Jim  McDougal . 
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NOTE:  Neither  of  these  loans  were  repaid.  Mr.  Hale 
exchanged  the_jyuctcra — MarJjeting  asset  for  a  note  from 
Cole  Ma^erffy  (see  below  )T~~~~~~-Hr^.  Cole  told  the  SBA 
examiners  that  he  needed  to  do  theexchange  to  "clean  up 
his^books"  . 


NOTE:  In  1992when  I  became  aware  that  Hale\was  swapping 
assets  (pne-^ortfolio  securTcy----£i£r  another)  /\I  directed 
him  in-"writing  to  cease  the  practic 

^Stephen  Smith  loan:  On  2/21/86,  Mr.  Smxth  received 
$65,000  loan  from  Capital  Management  to  provide  working 
capital  for  his  communication  company.  He  actually  used 
the  funds  to  pay  off  a  mortgage  on  a  property  owned  by 
Kings  River  Land  which  was  a  partnership  composed  \of 

o  Stephen  Smith, 

o  Austin  Smith  (Stephen's  Father), 

o  James  McDougal,  and 

o  Jim  Guy  Tucker. 

It  is  noted  that  Stephen  Smith  had  been 
Assistant  to  Governor  Clinton. 


Special 


.98^8  Bogus  $800,000  transactions: 

11/04/88,   a   Louisiana   stockbroker   fraudulently 
i^nsf  erred  $800,000  from  a  clierff's  account  to  Capital 
igement :  L ■ ' 

$400,000  went  into  a  savings  account  and 
represented  as  a  capital  increase.  Mr.  Hale 
represented  that  these  funds~~-w«£e  the  proceeds  of 
the  sale  of  his  wife's  smali^^jmmer^al  center. 

hecks  to 
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Funds  were  returned  to  the  brokerage  account  in  November 
1988  throughjthfee  Liuyub  accounts  as  follows 


NOTE:  None  of  these  loan/equity  positions  were  conVerried  to 
a'ash.  Rather,  they  were  exchanged  for  other  securities  issued 
by  questionable  entities  at  questionable  values  (seej  below)  . 

992  Donated  Assets  represented  as  a  Capital.  Contribution: 

On  9/30/92,   Capital  Management  represented  /that  two 
assets  were  donated  valued  at  $13.8  million  as  follows 


Pool  certificate  of  medical  receivables 
Capital  stock  of  National  Building  Supply 
total 

ts  were  donated  by  Concorde1  InLeiiidLlunal"  Ltd'.  ,  an 
off-shore  private  investment  company  in  the  Grand  Cayman 
Islands . 


LETE 


;ed  on  1988  bogus  capital  increase, 
on  1992  bogus  capital  increase. 
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EXCHANGED  PORTFOLIO  SECURITIES: 

On  2/15j&Z~~the    following  securl 
ERRED 


s  were  exchanged : 
RECBia 


RT 

Lam 

Arkan 


1  Liquidators   $389,776 
"galley         248,413 
c.  .  300,000 

Comm.  Real.   58.425 


Converging  Sy-stems    $4Q)0,000 
Cyberspape^Corp.  35\h000 

PacientCommo.    Inc.    250JD00 


total 


$938,  189 


total 


On  6/1/92,  the  following  security 


$1, 000,000 
re  exchanged : 


FSA  Fin.  Serv. 


$420, 000 


41-380  97  -  10 
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■TAL-MAMAGEMENT 
CHRONOLOGY  OP  E\ 


09/30/9,2/  David  Hale  notified  SBA  chat  Capital  Management's 
private  capital  was  increased  by  $1^.3  million  by 
donated  asset_S__ 


0,9/15/92 


C. 


12/08>92 


fpital  Management  submitted  ~a~rKapplicat\pn  for  $6 
million  of  leverage  in  the  form  orvpref  err\d  stock 


Certified  letter  to  David  Hale  from  PhyllisX Dawson 
returning  the  licensee's  application  to\$6  Million 
of  leverage  in  the  form  of  preferred  stock. 

Requested  information  on  donated  assets  Which 
formed  the  basis  for  the  $13.8  million!  capital 
increase: 


MILLION 

$11.5 
2.5 


$13.8 


Pool  certificate  of  medical  receivables 
National  Building  Supply  unrestricted, 
registered  common  stock 

TOTAL 


OGC  opinion  on  Capitalisation  &  Borrowings  of 
SBICs  :  Inclusion  of  Dona  tod — A33ets — rn — Private 
Capital  for  Leverage  Purposes. 

OGC  concluded  that  donated  assets  are  not  to  be 
included  in  regulatory  cajrrt€LL  until  thev  are 
converted  to  cash. 

CaDital 


Certified   letter   to   Thomas   An 
Management,  from  Marvin  Klapp: 


Conditional  approval  of   the  $13.8  million 

capital  increase  but  excluding  the  increase 

:om  Regulatory  Capital  until  converted  to 

cai ' 

Appr-ova^ivOf  exchange  of  assets  subject  t^o  the 
asse^ss  received  being  convertejz  to  cash  ^ithin 
120  day^. 

Return  of\^he  $6  million  application  for 
funding  because  the  licensee  wa>/ineiigible 
for  such  leverages- 
Notice  that  the  $1.4  million  application  for 
funding  was  being  processed 
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12/09/92  Mr.  Hale  was  notified  that  approval  of  leverage 
would-be— subject  to  a^mtcgnt  regulatory  compliance 
q£"-Capital  Management. 

Meeting  in  AA/I's  office  with  DavidXHale  concerning 
the  capital  increase  and  leverage  application. 

Examination  report  on  CapTTral  Management  issued. 
Regarding  the  source  of  the  coh<ributed\non-cash 
assets, 


Central  Arkansas  Community  \DevelV5pment 
Corporation  Development  Company  (CACDQ)  was 
the  source  of  the  contributed\  assets: 
National  Building  Supply  (NBS)  stock  ana  the 
Medical  Receivable  pool  certificate. 

A  September  30,  1992,  letter  to  CAifcDC  I  f rom 
First  Dominion  Financial  Group,  the  custpdian 
holding  the  pool  certificate,  stated/the?  pool 
certificate  had  been  delivered  by  /  Concorde 
International,  Ltd.  (Concorde)  which/allegedly 
was  an  off-shore  private  investment  ^ompany 
domiciled  in  the  Grand  Cayman  Islands 


Concorde  probably  was  the 
stock. 


Jurce  of  the  NBS 


Thorn  Anderson,  president  of  CACDC,  refused  to 
provide  any  information  concerning  the  source 
of  contributed  assets  included  whether 
Concorde  was  the  source, 


Report 


axed- 
1993, 

April 
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Among  other  things,  this  letter  notifies  Mr.  Hale 

that      the inrormaTTon — sought   regarding   donated 

assets  has  not  been  provided>^ther.ef ore,  the  matter 

as  been  referred  to  the  Insb^ctor  General  for 

investigation. 


Letter 


>seph — H&ii 


responding   to   his 
"xpressing  shock  regarding  the 


1 from  David  kale  (faxed) 

May-5>^  1993,   iNstter   and 
rral  tc\  the  OIG. 


'  05/ 06 /JS2        Erskine  Bowies'   confirmation  hearing  befdre 

Senate  Small  Business  Administration  occurred  this 
date 

Memo  to  Wayne  Foren  from  Claude  Cooper  concerning  a 
phone  call  from  David  Hale  on  5/13  reghrdilng  a 
possible  meeting  with  Governor  Tucker  dn 
Community  Bank  Concept. 

riefing  outline  provided  to  Erskine  Bowles 
update  on  the  status  of  Capital  Management. 

Notified  Mr.  Bowles  that  Capital  /management 
defaulted  on  Debentures  and  that  SBA  was  proceeding 
to  liquidation.  Capital  Management  cured  the 
default  and  we  didn't  transf  er^tfhe  licensee  to 
liquidation. 

06/14/93^  Memo  to  Charles  Mezger  a'nO  PTfyTTTs  Dawson  from 
Joseph  Newell  regarding  a  phone  call  Mr.  Newell 
received  from  FBI  Special  Agent  David  Reign 
concerning  Capital  Management.  He  stated  that  he 
was  working  with  the  US  AtEbsoey' s  office  on 
Capital  Management  and  he^^r-eque^r>ed  specified 
information. 


7/20/! 


M. 


N. 


8/04/ 


93 


O.  U18/09/ 


FBI  obtained  a  warrant  to  seize  Capital  Management 
;ecords .  Vince  Foster  found  dead  in  park.  Capital 
Management's  Records  were  seized  on  nextt  day\ 

Metno  tia  Acting  ADA/FIP  from  DAA/I  notifying  hbr  of 
fraud,  against  SBA  by  capital  management  based  on 
informations  provided  by  US  Attorney^  office 
Eastern  Histrict  of  Arkansas 


.ttec 


of 


otifying  them  of  a 


Memo  to  ID  ct 

meeting  to  be  a^ld  on  August  16,  1993  to  /Consider 

transferring  Capi^&4l  Management  tc  Liquidation. 


Briefing  memo  to  Admins 


lLClTL 


.es  from  Wavne 


Foren  on  developments  leading  to  possible  criminal 
indictment  of  David  Hale. 
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09/15/93 


SBA  appointed  receiver  of  Capital  Management 
was  done— wrtn  uavia  tfc»-i«is  agreement . 


This 


Memo  to  Administrator  Bowles  providing  him  a  status 

report  on  Capital  Management  and  not  riving  him  that 

David  HaJ-a-waa  cxpeGtad-j^o^be  indicted \^n  September 

22  . 


Wayne  Foren  was  reassigned  by  AdmihsLStratoV  Bowles 
from  the  position  of  Associate  AdmrnistraVor  for 
Investment  to  the  position  of  Special  \ssisnant  to 
the  Deputy  Administrator. 
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Certified  Mail  -  Return  Receipt  Requested 

OCT  2  3  1992 


Mr.  David  Hale 
Capital  Management  Services 
1910  North  Grant,  Suite  200 
Little  RocK,  Arkansas  7220, 


cense  No:  06/06-5207 


Dear  Mr/  Hale: 

Enclosed  please  find  your  preferred  stock  application  "irtiich  we  are 
returning  because  the  licensee  does  not  have  the  requisite  amount 
of  regulatory  capital  for  56,000,000  of  additional  leverage.  \ 

Th«»  (licensee's  computation  of  regulatory  capital  on  Page  5C\of  SBA 
Shont  Form  468  should  provide  a  deduction  of  $13,759,782  for 
donated  /  capital  which  is  a  non-cash  contribution  of  jiedical  // .^"^ 
■  gjfpo'  accounts  receivable  and  shares  of  National  Supply  3uildina. , Since  «.  <- 
capi'tal  jstocjc  was  "not  issued  in  exchange  for  the  contrioution/,  this 


deduction  should  be  shown  on  line  8  (g)  Other  on  Page  6C.  At  suchi/jT-- 
time\as\the  assets  are  converted  to  cash,  the  amount  erf  cashi 
receiVed\nay  be  considered  part  of  regulatory  capital.  Please  refer 
to  Part  107,  App.  1  of  the  Regulations,  Analysis  of  Caniral  S.toc!< 
and  Paid-I^ti  Surplus  and  Computation  of  Regulatory  Capital,  for  an 
explanatsion\ 


Please  proVide\details  to  SBA  within  15  days^from' the  date  of\his 
letter  as  tb.  tfte  transaction  which  gave  rise  to  the  donation  of 
other  assets\o/  the  licensee  now  included  in  Paid-in  surplus, 
including  the  name  of  the  donor,  the  nature  of  the  donor's 
business,  the  nature  of  the  relationship  if  any  between  the  donor 
and  the  licensee,  what  consideration  if  any  thgdonor  received  in 
exchange^  for  the  donation,  and  copies  of  anvr^~cor-respondence  or 
agreements^  between  the  licensee  and  the  donor^concsrjiing  the 
transactic 

tions. 


Enclosure 

01:  Piterson/10/2  1/92:  final: mjg:  10 /27>9a 

CC:  AREA  II  S\ 

PI 

IHV. 

control  t   roy-ai 
Code  Mo.  C-3 
8:oapr».w 
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U.S.  Small  business  Administration 

Washington.  D.C.     20416 


SUB  J: 


Capital  Management  Corp. 

License  No.  06/06-5207 

Capitalization  &  Borrowings  of  SBICs,  Private — 

Inclusion  of  Donated  Assets  in  Private  CapiJtalj  for 
Leverage  Purposes;  Preferred  Stock        / 

.  7311;   See  also  Log  No.  7203  . 

been  S3A's  position  that  a  Licensee  may, 
>aking,  accept  donations  of  securities  or  otiiei 

the  donated  asset  will  not  be  regarded  as  *a  part 
s  Private  Capital  for  any  purpese,  especially^  for 
jses .   Amoco  Venture  Capital^Co . ,  Log  4723  (1976); 
:ort.  ,  Log  4883  (Feb.  4,  197T) — and  Log  5002  (June 
27,  1977);  Log  5437  (May  16,  1979);  Letter  to  Dewev, Ballantine, 
Log  5565  (Dec.  20,  1979);  VNB  Capital  Corn. ,  Log  6295  (Sept.  20, 
19831;  FBS  Small  3usiness  Investment  Co. ,  Log6300  (Sept.  20, 
1983p\Hanover  Capital  Corp.,  Log  6364  (Dec.  (?07~-ia^3 )  ;  U.S. 
Bancorp  ^Sapital  Corp.,  Log  6385  (Dec.  20,  19  88T>^Lettsr  to  Huches 
and  Luce,  "Log  6905  (Feb.  2,  1989);  Letter  to  Dover^-S  Dixian, Log 


7203 


(Aug. 


1991] 


The  mebdxanaUim  submitted  by  Ms.  Byrnes,  Licensee  '  s\  counsel, 
does  not  convince  me  that  the  foregoing  line  of  decisions  is  \ 
arbiirary,  capriciousv  and  inconsistent  with  the  Act;  arid  that 
SBA  is  therefore  obNIi.gaXed  to  include  donated  assets ,  td>  the  I 
extent  that|  S3A  is  satisfied  as  to  their  value  and/ or  Liquidity, 
in  the  recipient  Licensee ' s^-pri vat e  Capital  for  leverage 
purposes. 


r 


The  basic  point  Ms.  3yrnes  maJces' 
from  Dover  K  Dixon  and  respondecxto  more  than 


in  the  letter 
vear  aco: 


The  Act  authorizes  leverage  to  be^xtended  on  the-^basis 

Licensee's  "combined  private  paic>-in  cap-j^al  and 
paiJSin  surplus" .    While  SBA  has  issued  regulations 
def ining^wh^tt  funds  may  be  included  in  a  Licensee's 
Private  Capital,  SBA  has  not,  in  the  body  of  the 
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Pegulations,  addressed— tho  qu 
assets  may  be  jj*cTuded  in  a  Lid 
surplus. 


of  what  funds  or 
aid-in 


What  may  be  included  in  "paid-in  surplus"  is  described 
in  Appendix  II,  Account_No.  4  2  0_1__which  covers,  ambng 
other  things,  "jt-he^amount  of  surpTus"""--a-rising 
from.  .  .  .  (SJ/d-tfnations  or  gifts  to  the  comp-any  c 
irried  afc'not  in  excess  of  fair  market  value 


of  our  response  to  Dover  &  Dixon  is  attach* 

understand  Ms.  Byrnes'  position  correctly,  it 
the  /language  of  Account  No.  420  more  closely  tracks  the  in\tent 
Congress  than  does  SBA's  past  interpretations.   But  if  we  kn 
obliged /to  conclude  either  that  Congress  intended  to  require  S 
to  recognize  donated  assets  as  part  of  "paid-in  surplus"  fdr 
leverage  purposes,  or  that  SBA  intended  to  adopt  a  policy  I 
position  that  anything  included  under  Account  No.  420  should 
recognised  as  a  part  of  a  Licensee's  leverage 
obliged  to  conclude  also  that  Congress  or  SBA 
following^  scenario  as  well: 

(l\  A^purchases  1,000,000  shares  of  th 
Licensee  X,  representing  100  percent  o 
authorized  stock. 

(2)  A  paVs/$l, 000, 000  in  cash  for  the 

point,  the  Licensee's  paid-in  capital  is  $1,000,000  and 
paid-in  surplus  is  zero.   The  Licensee's  leverage  base 
$1,000,000. 

donates  999,999  shares  to  the  License 
:he  ho'lder  of  the  only  outstanding  share,  A  s^ 
LOO  percent  of  the  Licensee's  stock.   A  also  donates 
some  poXkeXchange ,  in  the  amount  of  $1.   Now  the 
licensee :faas\a  paid-in  surplus  of  $1,000,000.   Has 
licensee  '  s^SLeverage  base  doubled? 

[The  logic  of  Ms%  Byrnes '  s  position  would  compel  a 
answer,  since  Account^No.^^O  also  covers  "donations  to 
ccmcahy  of  its  issued  capitalvStock  carried  as  treasury/  s 
fair  market lvalue  or  par  value> 

Ms.  Byrnes  also  argues  tnXt  SBA^s~~Tief-iai^icTf'of  "Pri-* 
Capitp.1",  as,  set  forth  in  §107.JXd°es  not  preclude  the 
recognition  [of  donated  assets  as  pa^.  of  "Private  Capita^, 
SBA1  si  regulatory  definition  speaks  of^funds"  and  she^cites 
Black^-s^Law  Dictionary  in  support  of  the  prtjpos-itioTfthat  the 
noun  "  f  u^Sa-^ma-v  include  "notes,  bills,  checks,  drafts,  stocks 
and  bonds,  anc^o7  broader  meaning  may  include  property  of  every 
kind",  citing  State  v.  Finney,  114  Kan.  12  (1935)  40  P. 2d  411, 
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4  21.      It   may   be   corigfidetTthat    "  funds  ■'J^r-si^term  whose   meaning  may 
vary  with   the   context;    but    "funds"    has    also   been   judicially 
construed   to   nwian    "the   proceeds    of    sales    of   reaP-and   personal 
estate,    or  the  proceeds   of   any  other  assets   converged    into 
money"'      See   Black's   Law  Dictionary      citing  Doane   v. insurance 
Co.    43    n/j.    Eq.    *t»    pft^v?-?—— n    a.    7 1'T-^nd^Tlli  no  is    Christian 
Missionary   Soc.    v.^Cmerican   Christian   Missiorte-ry^Soc.    2  7\^  II 
193     (¥917),     115^1r.E.    113.       SBA '  s    position    that 
"money"    is   net  an  unreasonable   one. 
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U.S.  Small  Business  administration 

Washington.  D.C.     20416 


Michael  FT.  Johns,  Esq_. 
Dover  &/Dixon 
425  West:  Capit; 
Little  Rock,/Ark. 

Dear  Mr 

/  Your  letter  of  July  23,  1991  asks  whether  SBA  would 
recognise,  for  leveraging  purposes,  the  fair  market  value  \of 
certain  non-cash  assets  that  the  sole  shareholder  of  an 
unidentified  small  business  investment  company  (SBIC)  proposes  to 
dortate  to  the  SBIC.   These  assets  include  common  stock  in  a 
NASpAQ-llisted  company,  real  estate,  securities  of  a  privately 
held  company,  real  estate  mortgage  obligations,  and  a  portfolio 
of  negotiable  automobile  loan  paper 

$BA  yill  net  recognize  the  fair  value  of  the  above^desc/ribed 
donates!  assets  as  a  part  of  Private  Capital  for  leverage 
purposes^.  \ 

\rhe\donated  assets  would  not  be  reconsidered  a  part 
of  the  sLBIC '  s  Private  Capital  until  they  are  .edmjfctd  '1c 
cash,  nor  would  stock  dividends  or  distributions  in 
kind.   Cash  dividends  or  distributions  received  by  the 
SBIC  with  respect  to  the  donated  securities  could  be 
"^eluded  in  Private  Capital  to  the  extenl 
choiases  to  capitalize  such  earnings. 


See  SFIC  Log  No.  6905  (February  2,  1989 


.rtlL 


rurthermorel,  "vouXshould  be  aware  that  SBA  may 
:o  accept  ejverVthing  that  the  shareholder  may 


Your  positiohvseems  to  be  based  upon 
107.705  of  the  SBIC^regulat ions  (13  CTR,    Par 
anatoryj  language  ofxAccsunr:  No.  42  0.   You  app 
rnret  Sec.  107.705  tC\meah\that  only  assets  o 
3d  therein  may  be  carried  under,  the  "paid  in 
unt,  and  you  concede  thatsnone 
4nstantj  case  would  qualify  under  the  regulati 
then  re^d  the  explanatory  language  of  Account 
iring  SBA  to  recognize,  as  a  par^qf  "paid  in 
alue  d€  any  other  asset  that  might^be— dena-t 


and 


Sec 

expl 

inte: 

lis- 

accoi 

the 

you 

recru. 

fair 

If  yaur~-pQs>tion  is  correctly  summarized,  SBA  disagrees  but 
sees  no  need  to  address  it  on  its  merits.   Your  attention  is 
directed  to  the  enclosed  copy  of  Page  6C  of  SEA  Form  463,  whicn 
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makes  it  clear  that  SBA  does  not  recognize  for  leverage  purposes 
the  fair  value  of  every  asset  that  a  Licensee , may  acquire. 

Your  attentipj^-Ts  also  directed  to  Sec->^107 .  1004  (a)  ,  which 
makes  any  increase  in  capitalization  subject  tb\"SBA  postapproval 
as  a  condition  for  the  continuance  of  the  licenseX?   Generally 
speaking, /^BA  will  not  allow  an  SBTC  to  accept  a  dor^tion  of 
securities  that  would  effectively  tasfc^the  S3IC  as  an 
entrepreneur  doing^bos'Tness  through  a  suBsidiary,  or  am 
donation  that  wocfld  expose  the  SBIC  to  the  lia&iJ^ities  or\ 
obligations  oc  the  donor,  including  tax  obligation! 


>lat« 

Jtecl 


pumpt 

thi 


In  certain  circumstances,  the  financing  of  a  smali  concern, 
/a  temporary  assumption  of  control  over  a  small  concern  (with 
nit  the  participation  of  an  Associate  of  the  SBIc\  may 
SBA  regulations  unless  such  action  is  necessary  to   "\ 
an  investment.   Since  the  donee  of  a  small  concern's 
:ies  has  a  zero  investment,  a  financing  that  would 
.se  contravene  applicable  regulations,  or  a  subsequent 
:ion  of  control,  would  both  be  absolutely  impermissible/. 
same  reason,  SBA  will  not  allow  an  SBIC  to  spend  jnoney  en 
rovement  of  a  donated  asset. 

rust  you  understand  SBA's  pesition 

Sincerely, 


Wayne  S.  roren 
Associate  Administrator  for 
Investment 
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Certified  Mail  -  Return  Receipt  Requested 

Ceo  8  1992 

BY  FACSIMILE  AND^M 


Mr.  Tom  Anderson 

Capital  Management  Services,  Inc. 
1910  North  Grant,  Sui 
Little/Rock,  A'-kajis^s'  7 


-5207 


Dear/ Mr.  Anderson 


ic<3  tc 


In  /  regacd   to  assets   recently  dona 
Services^,  Inc.,  we  understand  that  su 
SBltc  ta    increase  the  size  of  the  1 
asfsets/will  be  converted  to  cash  and 
mijnori^ty  small  business  concerns  in 


atea 
fund 


SElA  approves  the  increase  in  capital  of  $13.8  million  subject  to 
our  understanding  that  the  licensee  issued  no  new  securities  and 
there  \has  been  no  transfer  of  control  of  the  SBIC  by  any  iheans 
whatsoever  (see  Section  107.601  of  the  regulations  governing 
SB Ics)  A  No  part  of  the  $13.8  million  will  be  recog/iized  for 
regulatory  purposes  until  converted  to  cash.  Borrowing  ^gair/st  the 
$13 .  8\  million  is  not  considered  an  asset  conversion. 

Although  the  assets  received  do  not  qualifv^as~  eligibly  SBIC 
investments  \  this  office  approves  the  recefl-t:  exchange  of  assets 
(pursuant  to  Section  107.904(a)  of  the  SBA  Reaulati  nno  , — subject  to 
the  conversion  of  these  marketable  assets  to  $2.5  million  in  cash 
within  120  days  from  the  date  of  this  letter. 


Fina-1  approval  of  the  exchange  of  assets 
funding^  are  subject  to  the  approval  of  the  SB1 
Committee^  because  of  your  membership  on  the  SBI 


are  processing  the  application  for  $1.4  million 
:k  and  h^galsp  returning  the  $6  million  applicati 
»nsee 


any  requests  for 

ds  of  Conduct 

y  Council. 


preferred 
ich  the 


Walter 


Xlapp 
irector     1 
ffi.ee   of    Inv 


♦sWrf  I  Marvin 

Marvin   D. 

D 

Of 


estment     01:    Peterson/ 12, 

cc:    Area   II  Petersot; 

Inv.   6-5-1  Foren-''  Code  No. 


C-3     S :capman2 .tan 
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U.S.  Small  Business  administration 

Washington,  D.C.     20416 


March    11,     19  9  3 


Joseph  L.  NeweJ_L- 
Director^o-f^SBIC  Operations 


From: 


Subject: 


Chuck  Mezger 
Jting  Director  of  SBIC  Examiha 


Capital  Management  Service 
Little  Rock,  Arkansas 
06/06-5207 


^^%f^^- 


ichad  for  your  review  and  appropri 

>rt  I  for  Capital  Management  Services,  Inc.    The  i 
the  24-month  period  ending  November  30,  1992. 

Durihg  Vthe  examination,  we  attempted  to  obtain  information 
regarding  Central  Arkansas  Community  Development  Corporation ' s 
(CACDOJ  scmrce  for  the  National  Building  Supply  (NBS)  s>rock  and  the 
Medicaid  Accounts  Receivable  exchanged  for  assets  of/ and  donated 
to,  the  licensee  (see  Finding  1  and  Other  MattersJ^^The  reason  for 
our  concern  was  that,  according  to  inf ormatj.off'in  a  letters-dated 
September  3v0,\l992  to  CACDC  from  the  [custodian  holding  J  the 
receivables  (First  Dominion  Financial  Group) ,  the  receivables  had 
been  delivered  from  Concorde  International,  Ltd.  which,  allegedly, 
is  an  off-shore  private  investment  company  domiciled  in  the  Grand 
Cayman  Islands.  We  believe  that  Concorde  als_o^  may  be  the  source 
for  fthe\one  million  shares  of  NBS  stock. 

We  dsked  T*homas  W.  Anderson,  president  of  CACDC"X  abobt  CACDC 
sourice  of  the^receivables  and  stock,  but  Mr.  Anderson  recused  to 


provjide  any 


rmation,  including  whether  Concorde  was\the  source. 


We  believe  thexdonation  and  exchange  of  assets  raises  serious 
quesjtions,  such  as  potential  conflict  of  interest  transactions , 
whicjh  we  could  not\pursue  because  of  Mr.  Anderson's  irefusal  to 
answer  our  questionsXregarding  CACDC '  s  source  of  the/  stockl  and 
accounts  receivable.  Without  additional  information/  we  believe 
the  I  potential  for  undisclosed  material  facts  exists  in/  the 
transactions,  including  theXpotential^  for  illegal^activity. 

Because  of  the  unknown  factors  ~Xnd  the  findings  describeo/  in  our 
repqrt,  wa  recommend  that  the  licensee's  pending  $ly(  million 
funding  application  not  be  approved. 


If  you 
additional  ini 


ike  to  discuss  the  report's  findings,  or  need 
.mation,  feel  free  to  contact  me  on  205-7172. 
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Please  provide  our  office  with  a  copy  of  your  letter  forwarding  the 
report  to  the  licensee,  as  well  as  any  further  correspondence 
pertaining  to  the  repor-t-^s— xindings- 


5386 


3v-*^^ste^^S  r^-'-^-^cT/iT^^i^f''':??^^*^  ■  -— vrr.  'i-""tr~?=-^l '!  ;'-■ 


5387 


Table  of  Contents 


Summary 
Introduction 


Background 

jjectives^  and  Scope 
Follow-.ap  on  Prior  Examination 


Assets  transferred  to  an  ass 

Overline  investment 

Assets  not  properly  safeguarded 

Sale  of  assets  misclassif ied 
Misrepresentation  to  SBA 


Other 
Exhibit; 

1. 

2.   Schedvle  of  Officers,  Directors,  and  Shareholders 


ted  Comparative  3alance  Sheet 


19 


5388 


Summary 


We  conducted  an  examination  of  Capital  Mana~gement  Services,  Inc. 
of  Little  Rock ,  Arkansas ,  a  Section  301(d)  Smail^usiness 
Investment  Company  (SBIC)  .   The  purpose  of  our  examination  was  to 
determine  wither  the  licensee  complied  with  the  lawk  rules  and 
regulations,  and  established  pol4c4jBS  governing  the  SBl^C  program. 
Our  review  covered  fiftcfncings  made  by  the~lir«ensee,  as  wejl  as 
administrative  and^internal  controls  as  deemed  necessary. 

Our  examination  disclosed  that  the  licensee: 

—  transferred  assets  to  an  associate  without  SBA  a^prov^lj 

—  created  an  overline  investment  in  an  asset  receive? 
/in  exchange  for  portfolio  assets; 

— did  not  properly  safeguard  its  assets  during  the 
[exchange;  and 

lisclassif ied  and  misrepresented  the  sale  of  assets 
i^s  financings  to  small  concerns. 

Our  fihdirigs  were  discussed  with  Mr.  David  L.  Hale,  presideryfc  and 
director,  of\ the  licensee  during  the  course  of  the  examination  and 
at  an  exrt  conference  held  January  15,  1993.   His^eromments  nave 
been  incluHed\in  the  report  where  appropriate^ 


5389 


Introduction 


Background 

Capital  Management  Services,  Inc.  was  incorporated\under  the  laws 
of  the  Stat^of  Arkansas  on  September  14,  1978  and  ws  licensed 
as  a  Section  301(d)  licensee,  hy  the  ^najl  Business  Administration 
(SBA)  on/March  14, 


licei 


The  licensee's/office  is  located  at  1910  North  Grant  Street 
Little  Rock -/Arkansas .   The  licensee's  daily  operations  are1 
managed  by/David  L.  Hale,  president  and  director.   During  ttix 
examination  period,  the  licensee  elected  three  new  officers  ajid 
directors^.   All  changes  were  reported  to  SBA.   See  Exhibit  2  \>f 
thii  report  for  a  schedule  of  the  licensee's  officers  and  \ 
directors.  \ 


The  licensee's  private  capital  of  $1,406,310  remained  the  Sam. 
howAverL  in  September  1992  the  licensee  received  about  $13J8 
million! in  donated  capital  (see  Other  Matters) .   SBA  continues  to 
own  9l-4  million  of  3  percent  preferred  capital  stock.   Al/so,/ 
therex  haV  been  no  change  in  the  $2  million  in  SBA  debentures./ 

An  unaWi^ed  comparative  balance  sheet  of  the  licensee/  as  o/f 
NovembeV  30^  1990  and  November  30,  1992,  is  shown  as  .•Exhibit  1  c 
this  report, 


In  a  letter\dated  December  9,  1992,  SBA  informed  the  licensee  ! 
that  it  woulcNa-ccept  its  application  for  second  tier  preferred 
stock  leverage  in  the  amount  of  $1.4  million.   However,  the  final 
decision  on  the  application  would  require  an  examination  of  the 
licensee , 


and  Scope 


The  pprpose 
licenisee  co 
established 
reviewed  se 
financial 
licensee' s 


d 
ugh  we 

erf orm\a 
on  on  the 


Capital  Man 
period  ende 
made  p.6  fin 
Our  examina 

$2,75|6, 297) ilto  12  small  concerns  . 

the  financings  made  by  the  licensee\during  this  period  and"  99.6 
percent  of  the  aggregate  dollar  amoun^eutf  inancings^^The  on- 
site  pka^se  ok  our  review  was  completed  on  January  -2~f7  1993 


4 -month 

licensee 
ncerns . 
llin# 
rhis  represented  31  percent  of 
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Our  examination  included  a  confirmation  of  cash  on  deposit,  a 
review  of  cancelled  checks,  wire  transfers  and  related  supporting 
documentation  for  disbursements ,  as  w"s-H?-^s  a  review  of  other 
financial  records. 


For  the  selepted  financings,  we  reviewed  notes,  loan  and 
debenture  agreements,  stock  purchase  agreements,  financial 
statements,  and/or  supggjt^fig  dui.iuueThfeat.lon,  includingN^ackground 
data  on/the  small  concerns  and  their  princip~a-ls.   For  selected 
portf 0Y10  concer-ris ,  we  obtained  credit  reports  and  verified  the 
financings  by/direct  confirmation.   We  also  visitedXfour 
portfolio  concerns  to  observe  general  operations  and  verify \the 
term?  and  /fonditions  of  the  licensee's  financing. 

We  ffWiev^ed  the  licensee's  procedures  to  ensure  dual  signktur^s 
on  checks  and  to  safeguard  securities.   We  also  reviewed  tahe 
licensee's  portfolio  valuation  procedures,  as  well  as  the  \ 
sup  sorting  documentation  for  valuations  of  loans  and  investments 
as  of  November  30,  1992.   To  trie  extent  practical,  we  used) the]' 
independent  accountant's  report  for  the  fiscal  year  ended  June1 
30,  \199. 


FolloVw- 


on  Prior  Examination 


The  pri^pr  ^examination  report,  which  covered  the  2  6-month  period 
ended  November  30,  1990,  identified  regulatory  viola-tlons 
regarding*,  inadequate  documentation  for  its  portfp-3rlo  valuatAc 
financing  an  ineligible  concern,  not  preparj^tg'eligibility 

profiles,  exXee^ing  the  cost  of  money  limitja_tio_ri_aiid not 

maintaining  dual  control  over  disbursements,  all  of  which  have 
been  corrected  and  resolved  to  the  satisfaction  of  SBA. 
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Findings 


Finding  1: 


Assets  transferred  to  an  associate 

Section  107 .904(a) 
Overline  investjiuejwfc  -  fraction  107.710(b)  ( 


Assets  no4r^6roperlv  safecruardec 


>ection  l0AlOO3(a) 


In  June  1992  the  licensee  transferred  its  investments  in  sevven 
portfolio  concerns  to  an  associate  in  exchange  for  $2\514,0O0  of 
a  publicly/traded  stock,  the  identity  of  which  was  unknown  to  the 
licensee  at  the  time  of  the  exchange.   Because  the  exchange  was 
madef  witp  an  associate  of  the  licensee,  licensee  personnel  should 
have  obtained  prior  approval  from  SBA  but  did  not  do  so.  \Ln    \ 
additiori,  once  the  stock  was  received  by  the  licensee  in   \ 
September  1992,  the  exchange  resulted  in  an  overline  in  that  the 
acquired  stock  represents  179  percent  of  the  licensee's  approved 
privatel  paid-in  capital.   In  effect,  the  licensee  exchanged   / 
approximately  50  percent  of  its  assets,  some  of  which  were/  income 
producing,  without  knowing  the  identity  or  quality  of  the /stock 
to  be\  received;  the  stock  has  since  declined  in  value.   /   / 

a)  of  the  regulations  states  that  except  with  a 
emption  from  SEA  in  special  instances'^  a  licensee 
e  of  assets  to  any  associate.   Ag^a  prerequisite 
n,  the  licensee  must  demonstrate  that  the    \, 
f  disposal  are  no  less  favourable  to  if-  than  arp 
where. 


Section  107.710(b)(3)  of  the  regulations,  regarding  assets- 
acquiped- in- liquidation  of  portfolio  investments,  states,  in 
part,  that  the  aggregate  amount  of  the  licen 
not  ejxceeik  the  amount  allowed  under  Section 
percept  of  private  paid-in  capital  for  Secti 

Section  1 0 7  [Xo 0X(  a )  of  the  regulations  states  that  each\  licensee 
shall)  adept  a  plah\designed  to  safeguard  its  assets  and  ^monitor 
the  ^eliability^of  N;s  financial  data. 

On  June  1,  1992,  the\lidensee  assigned  to  Central  Arkansas 
Commulnity  Development ^Corporation  (CACDC)  the  following/portfolio 
investments  in  exchange\or  \fce  future  receipt  of  "$2.pl4,000  in 
publilc  traded  stock  at  leest  stock  traded  on  NASDAQ"/(the     / 
assignment  Agreement  did  not\specir>^he  stock  or^-ar  time  f 
for  tlhe  delivery  of  the  stock)  .-s 
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Tvte  and  Cost  Basis  of  Investment 


Equity 


Portfolio  Concern 

Liberty  Mortgage,  Inc. 

Loai 
Property  Care^Inc.  Loan  (P) 

Midwest  Consultant,  Inc.  Loan  (P) 
Cole  Mas-onry  and  Construction  Loan  (P) 
Converging  Systems,  Inc.      Equity 

Cyberspace  Corpora£_ien Eqxn 

Parent  Communications        Equity 
Total, 


=  Principal  and  accrued  interest 


$   275 

000 

s 

(I) 

16 

000 

-<J) 

314 

000 

s 

(IK 

460 

000 

s 

(I)  \ 

449 

000 

\   400 

000 

\350, 

000 

^50 

000 

S  2  ,  5  1M  ,  000 


CACQC  is  A.   non-profit  corporation  whose  purpose  is  to  proyide\ 
economic /development  and  services  to  the  community.   CACDQ's  sole 
owner  and  director  is  Thomas  W.  Anderson  who  is  also  the 


lse 

Leer 


s  vice  president,  assistant  secretary,  chief  financial! 
and  a  member  of  the  board  of  directors.   Because  o&   Mr!. 
,'s  relationship  with  CACDC  and  the  licensee,  the  exchange 
:ion  resulted  in  disposition  of  the  assets  to  an    /   / 
\e .       No  SBA  approval  was  obtained  to  transfer  the  assets 
>ociate;   however,  SBA  is  aware  of  the  transaction.  J.n   a 
kted  December  8,  1992  to  the  licensee,  SBA  informed  t/he 
^hat  approval  for  exchange  of  the  assets  was  subjec£  to 
;ion  of  the  stock  to  $2.5  million  in  cash  within  ]/20 


On  OctoberNl,  \992;  the  licensee  received  confirmation  from 
Merrill  Lynchv  treat  as  of  September  30,  1992J  irno  milliun  ^hditjs 
of  National  BuYlding  Supply  (NBS)  common  stock  was  placed  in  the 
licensee's  account  with  a  closing  bid  price  of  $4.75  per  share. 
Of  the  one  million  shares,  529,263  ($2,514,000)  shares 
represented  the  stock  that  was  delivered  by  CA"C9<L^in  exchange  for 
the  agseKs,  and  the  balance  of  470,737  sharesS^eprese^itecl  a 
donatjLon  ol  assets  to  the  licensee  by  CACDC  to  incrsease^the 
licensee's  capital  (discussed  later  in  Other  Matters)s.    \. 

Although  thej  \iceflsee'  s  board  of  director's  approved  the  exchange 
of  the  assets  ni  Jane  1992,  the  licensee's  files  contained  no\ 
evidence  as  to  the  extent  of  the  due  diligence  performed! on  NEE, 
except  for  a  copy  ol  tn«  June  1992  Form  10-Q  Report.     !      \ 
Furthermore,  there  was  no\evidence  that  the  board  of  directors  I 
approved  acceptance  of  the  s<ock.   According  to  the  licensee's/ 
president,  tihe  board  of  chkrecrors  relied  on  Mr.  Anderson  to    / 
provide  the  jnecessary  inforaatiotNon  the  stock,  and  fcrhe  board  /was 
informed  in  September  1992,  a\an  inYo*3iaJ1_bo_ajrd_--OTeeting,  that 
the  National!  Building  Supply  stbxk  was  available.  The  president 
further  stated  that  Mr.  Anderson  (discussed  other  stocks  bi 
recommended  the  NBS  stock,  and  the  ll^sensee  could  have  refused 
the  NBS  stocl 
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To  determine  the  licensee's  potential  risk  in  the  NBS  stock,  we 
reviewed  the  June  and  September  199  2  Form  10-Q  reports  submitted 
by  NBS  to  the  Securities— a"ncT Exchange~~COmmission .   We  obtained 
the  September  1992-^Treport  directly  from  NBS. 


Our  review  di-sclosed  that  NBS's  sales  for  the  threeNnonths  ended 
June  30,  19-9' 2  were  $792,564,  compared  to  $2,009,301  for  the  same 
period  in/l991,  which  r^prt'S'ehts  a  o2~ 
six-montn  period  epd'ea  September  30,  1 
as  compared  to  $<7l05 , 435  for  the  same 
percent  decli/re. 

Shareholder  equity  has  also  decreased 
three  monl^h  period  ended  June  30,  1992 
deer/eased7  from  a  deficit  of  $332,792  a 
$560,071/.   For  the  six  month  period  ended 
shareholders'  equity  decreased  to  a  de 


In  addition  to  the  significant  decline  in  NBS  financial  posjition, 
the  UForn  10-Q  reports  indicated  that  NBS  was  experiencing 
liquidity  and  cash  flow  problems. 

We  were  also  unable  to  ascertain  from  reviewing  the  10-Qi-epoirts 
when  a\id  tso  whom  NBS  issued  the  stock;  however,  the  licensee /s 
one  mirliori  shares  represented  approximately  19  percent  of  N/BS's 
outstand\ng\common  stock  as  of  September  30,  1992. 

We  confirmed  tlve  licensee's  investment  with  Jtef  rill  Lynch  (MLJ 
the  brokeragevf irm  holding  the  stock.   ML  amvrspd  uc  that  the — ' 
common  stock  was  issued  just  prior  to  being  sent  to  them, 
probably  on  about  September  22,  1992,  and  the  stock  is  "144 
legend  stock"  which  is  restricted  stock.   As  to  the  marketability 
of  thSNstock,  ML  informed  us  that  the  stock  is-^c^ded  by  Over- 
the-Cbunbar  (OTC)  dealers,  and  is  marketed  bySt-ts  various  market 
makers.   As^ of  our  examination  date,  the  stock  hacKa  closing  bid 
pricel  of  $4.^5  per  share,  but,  as  of  January  18,  199 js  the 
closing  bid  xrke  was  $4.00  per  share. 


We  believe 
assets  and 
or  unknown, 
outstanding 
difficult  ti 


Furthermore 
capital  in 
donated  ass 
Otherj  Matte 
purposes  is 
stocklrepre 
the  regtriatio 


sk  in  exchanging\its 
ity  may  be  limited 
lock  4>f 

ed  stock. 

paid-Tin 

%   million  ,of 
ory  purposes  ( 
for  regulator 
$2,514  ,000^-jtn  NBS 
an  oyer-i-ine  under 
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We  discussed  the  events  with  Mr.  Hale,  the  licensee's  president, 
and  Mr.  Anderson,  who  was  instrumental  in  the  transactions. 
Mr.  Anderson  stated  thaJ^-the-" reason  Car — the  exchange  was  to 
provide  liquidity  tC'^the  licensee.   He  furtRe-s^stated  that  at  the 
time  of  the  exchange  CACDC  did  not  have  any  stock\to  give  to  the 
licensee,  and/did  not  know  what  stock  would  be  given,  to  the 
licensee.  .Regarding  due  diligence  and  marketability, 
Anderson  *aid  the  Formlu--Q--giid  X  lupe^ts^were  reviewedY  and  he 
talked  to  various  aaifet  makers.   He  was  info-r-med  that  t-fte  price 
range  for  the  stocK  was  $4-5  per  share,  and  that^the  stock\was 
NASDAQ/qua lity/or  better.   Mr.  Anderson  also  said  the  stock\was 
restricted,  .but  there  is  a  market  for  this  type  of  stock,  and  the 
latest  price  was  in  the  $4-5  range  in  Tampa,  Florida.  Ve  also 
askefl  Mr. /Anderson  where  CACDC  obtained  the  NBS  stock  which  was 
then/ given  to  the  licensee.   Mr.  Anderson  stated  that  the\    \ 
acquisition  was  a  private  transaction,  and  no  details  woulc^.  be| 
givajn  tqf  us  regarding  the  transaction. 

As  qf  the  conclusion  of  our  on-site  examination,  none  of  th, 
stock  had  been  sold 

nvektment  was  recorded  as  "Other  Receivables"  on  the 


In  accordance  with  SBA's  Chart  of  Accounts, 
investment  should  be  recorded  in  account  220. 
ecurities  received  on  sale  of  portfolio  securities" 


Mr.  Hale,  the.  licensee' s  president,  said  ^j"^  ?n  n'""""irih'"  i  "> 
not  realising  assets  were  being  sold  to  an  associate,  and  SBA  is 
aware  of  the  transaction.   Mr.  Hale  also  said  that  the  licensee 
had  a  valid  contract  for  the  delivery  of  the  stock  with  the  right 


to  ac 
it  wa£ 


^nderson  thought 
^ma^irsn  they  had 
at  tht  tim^of  the  decision.   Also,  Mr.  Hale  saiaHhat  ne  knew 
that  :.t  was  i44  stock  but  did  not  know  what  it  meantXat  the  time. 


>t  or  refuse  the  stock.   Both  he  and  Mi 
iSDAQ  quality"  stock  based  on  the  ini 


He  further  stated 
and  probablyiXss 
board  dependled \n 
Mr.  Hale  sai 
possible. 


Findiflg  2:  Sale  of  asset 


that  Mr.  Anderson  knew  that  it  was  1X4  stack 
\ed   the  whole  board  knew  what  it  meant\  and\the 
Anderson  because  of  his  expertise. 
>nsee  plans  to  sell  the  stock  as  soon  as 


L ass if ied 


Section  107 . V002 (a) 


Misrepresentation  to ^9flA  -  Section  107.906^'b) 


The  licenseel  classified  the  sals?  and  trades  of  its  investme/its 
in  portfolio!  concerns  as  financing^.   Furthermore,  the 
transactions!  were  reported  to  SBA  as^financint?s  which  constituted 
a  misrepresentation  of  fact  because,  exc^ptjjionecas^  no 
direct^f-inancral  assistance  was  provided  to  the  small  concerns. 
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Section  107 . 1002 (a)  of  the  regulations  states  that  current 
financial  records,  includijig_JxjoJcs__Cuf__account ,  are  to  be 
maintained  in  all  mate-rfalrespects  inactrotdance  with  SBA's 
system  of  account^classif ications  . 


Section  107^06  (b)  states  that  any  false  statement  knowingly 
made,  or  misrepresentation  or  failure  to  state  a  material  fact 
necessary/' in  order  to^maJce^a" statemenT~lTO-t--jii4sleading  in\the 
light  of   the  circjoavstances  under  which  the  statement  was  made, 
any  document  submitted  to  SBA  constitutes  a  violation  of  th* 
regulations. 


SBA  Policy/and  Procedural  Release  ^2011,  Licensee  Reporting  for 
Program  Evaluation  Portfolio  Financing  Report  (SBA  Form  1(5(31) 
states  in  Section  I  that  information  from  these  reports  isXust 
to  demonstrate  the  value  of  the  "financing"  and  management  \ 
services;  made  available  to  small  business  concerns  by  licensed 
SBICjs  tq  Congress,  the  Executive  Branch,  and  the  public  at  large. 
Thisl  information  is  also  used  to  monitor  the  current  status!  and 
needs  ofl  the  program.  Therefore,  SBA  is  insistent  in  its  /  / 
requirement  that  licensees  furnish  promptly  and  completely /the; 
necessart  program  data  in  accordance  with  the  reporting 
procedures  set  forth  in  the  release;  therefore,  Section 
requires : 


A  Portfolio  Financing  Report  (Form  1031)  must>6  sent 
to  the  Investment  Division  of  SBA  by  eachiicensed  SBIC 
within\f irteen  days  of  making  a  Financ£rtgto  a  small 
businessXcoTicern.  ' ■ 


Section  107.3  of  the  regulations  defines  "Financing"  as 
outstanding  financial  assistance  provided  to  a^  small  concern  by  a 
license*i  whether  through  (a)  loans,  (b)  guarai 
securities,  (d)  equity  securities,  (e)  commit: 
purchases  ot  securities  of  a  small  concern  thrc 
underwriter .  \Sales  or  exchanges  of  assets  are 


sold 
othe 
sbursed  to  the  small 
ments.   The  licensee 
receiving  equity 


During  the 
investments 

No  funds,  e 
concerns  purph 
financed  thel  s 
securities  ijn 

The  licensee!,  however,  recogriized^-she  sales  as  financings  and  / 
recorded  thej  transactions  in  the  portftrtio_Jji5ie**Tnent  accounts, 
"Loans  to  Small  Business  Concerns^-  Loans  "  and  "Equity  Inte^resi 
of  SBGs  -  Capital  Stock  of  SBCs  -  Other",  instead  of  recording 
the  transactions  as  "Notes  and  other 
of  portfolio  ^securities 


ng  the  investments.    / 


sts 
urities  received^on  sale 
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The  sales  were  not  "financings,"  as  defined  by  the  regulations, 
because,  except  in  one  casej__tiie__puxchasing  small  concerns  did 
not  receive  any  f  inanc-iraT~~assistance. TlTe--~sales  were  reported  to 
SBA  on  Portfolio  Enhancing  Reports  (SBA  Forms^SOBl)  as 
financings,  wh>cn  was  a  misrepresentation  of  the  actual 
transactions. 


The  specific  details  fp-r--ira"ch"  of  the  ""sa"±-e-syL£rades  follows.  The 
transactions  are  sjibcaptioned  by  the  name  of  th-e^ small  concern 
purchasing  the  licensee's  investments: 


nts  \in 


Autometrics,  Inc. 

On  MArch  f,    1991,  the  licensee  sold  the  following  investing 
portfolio7  concerns  to  Autometrics,  Inc.,  for  $330,000: 


Por/tfolio  Concern 
liti  Marketing 

nens, 


Forestry  Pro/ucts 

Total 
quity 
an  principal 
ed  interest 


Investment 

$     400  (E) 

64,368  (P)+(I) 

75,000  (E) 

81,311  (P)+(I) 

490  (E) 

182 ,865  (P)+(I) 
$404 , 434 


To  finance  the^^ale,  the  licensee  made  a  $150 ,  009 — iuaji  and- 
acquired  490  shares  of  Autometrics'  common  stock  for  $180,000. 
Although  the  SBA  Form  1031  showed  that  the  purpose  of  financing 
(use  of  proceeds)  was  inventory  and  working  capital,  no  funds 
where  rd^vsbursed .  In  addition,  the  licensee  re3LTr>e4^  a  $74,434 
loss  on  the  sale.   As  of  the  examination  date, 
balances  remained  at  $150,000  and  $180,000. 


The  licensee 
The  purpose 


227,000  loan  to  ACR  on  Se 
af  th' 
Purchase  licen 
JTownsend  Financial 
Ref inan 


Funds  disbursed  to  A 


The  SEA  Form  1031  submitted  to  SI 
financing  asl working  capital  when 
of  the  totallloan  funds  was  actually 
was  realized  \?n  the  sale.   As  of  the  examl 
was  outs^l 


%yr ,  ooo) 

or  loss 
$211,344 
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Property  Care,  Inc. 


On   February    1,    1991 -theTicensee   sold  Tts-^Lnyestments    in   the 
following   portf olj^dconcerns   to   Property   Career   $275,000: 


Portfoliro   Concern 
International   Trading 


Investment 

$188,930    (P)+(I)N 
L89     (P)+(I) 
18,65?^P)+(I] 
36,423     (PTxri] 

$262  ,  301 


The  licensee   made  a  $275,000  loan  to  finance  the  sale,  a'nd  nc 
funds  were  disbursed.   According  to  the  Form  1031  sent  to\SBA) 
the  purpose  of  the  financing  was  for  "working  capital,  leverage 
and  /equipment . "   The  licensee  realized  a  $12,699  gain  on  the 
sale.   Furthermore,  the  investment  in  Property  Care  was  th4n  sold 
to  qACDQ  in  June  1992  (see  Finding  1) . 

Cole  Masonrv  &  Construction,  Inc.  (Cole) 

On  ApVil\l2,  1991,  the  licensee  made  a  $400,000  loan  to  Cg/le 
purchase  \^he  licensee's  investments  in  the  following  por^ifoli 
concer 


Por'kforio  Concern 
Maste^  Marketing 
Insurance  economists 
Total 


Investment  ^S 
$380,622^Ff+(I) 


The  purpose  of  the  financing  reported  to  SBA  on  the  Form  1031  was 


"capital-bonding,"  but  no  funds  were  disbursed^, 
licensie^realized  a  $923  loss.   Subsequently, 
licensee  spld,  at  cost,  its  investment  in  Cole 
Finding  1). 


In  addition,  the 
ie  1992,  the 
(see 


il  199 
lio  co 


Midwest  Consulting  (Midwest) 

1,  the  licensee  sold  its  investments  in  the  following 
icernsXtoNsIidwest  in  exchange  for  a  $410, 000  I  loan: 


Portfolio  Concern^ 


Baul  Sales  Co.  (2 

Warren  shell  Construction 

Old  Country  Deli 

Total 


The  SBA  Form! 1031,  submitted  to  S3A\by  the  licensee,  showpd  the 
purpose  of  the  financing  as  "security/^-bonding ,  and  wording 

capita-1";   however,  no  funds  were  disburse?*-: Xja — Iwrei  9  9  2  ,  the 

licensees-oj^d,^^^  cost,  its  investment  in  Midwest  to  CACDC 
(Finding  1) 


Investment 
$387,715  (P)+(I) 
15,004  (P)+(Ib 
9,  865  (P)+>T) 
-5_3-4_ 
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Med-A-CorD 

On  February  12,  1991?t^c-TTcenseT~a^cqvrtredv29 ,  4  00  shares  of  Med- 
A-Corp  common  stocJc'ror  $408,750.  In  exchange-^for  the  stock,  the 
licensee  sold  its  investments  in  the  following  cbnqerns  to  Med-A- 
Corp: 


Portfolio  Concern 
McLhtire  N'unisma^lc 
Southern  FcxJds 


—rrTv-astment 
$30o7o~QTh<E) 
4,900  (E) 
108,750  (P) 
$413,650 

The  licensee  reported  the  acquisition  of  the  stock  to  SBA\as 
financing  with  the  purpose  being  "leasing,  equipment,  and 
equity."/  The  licensee  disbursed  no  funds  for  the  Med-A-Coirp 
common  stock.   In  addition,  the  licensee  incurred  a  $4,900  \losi 
on  the  sale,  and  as  of  the  examination  date  the  outstanding] 
balance  for  the  investment  was  $408,750. 

Incredible  Closeout  (Incredible) 


The  licensee  received  4,666  shares  of  Incredible  common  stock/  on 
July  1j5,  i.991.   In  exchange  for  the  equity  interest,  the/licensee 
sold  itrs  investments  in  the  following  concern: 


Concern 
lobk  Clothier  (2  loans) 

Total 


Investmen' 
$189,S±H"'(P)+(I) 

180,4.90  fE) 

$370  ,  000 


The  Form  1031  submitted  to  SBA  showed  the  purpose  of  the 

financing  as  "leasehold  improvements,  furnitui 

inventory*  and  working  capital."   However,  no 

disbursed  for  the  purpose  shown.   No  loss  or 

the  sale  of  che  investments,  and  as  of  our  examinati 

outstanding  balance  for  the  investment  in  Inc: 

$370,000. 

In  addition  bo  mfscla^ssif icaLicn  of  the  abov 
misclassif ie2  as  "LbansNto  Small  Business  Con 
(Account  170)  an  assigvnmeh^  of  three  notes  to 
Compobello  Raalty,  a  por-t^o 
licensee  mads  a  $149 , 000  i^an 
experienced  [financial  probl 
following  three  notes  to  the 
payme 


th« 


concern.       In   Oct 

Compobello. 
anoS^in  January 
censee~~icu_l  ieu 


11 


Maker 

R.&    D.    Lavenc 
M.    Gilberps'on 
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Amount    of 
Note    Assignment 


The    licensee,    pr 
as    financings. 


iunt 


$  32,783 
28,114 
41. 650 

$102  ,  54' 


y,  did  not  report  these 


Outstanding 
Balance  11/30/92 

$15,536 
28,926 

v41.  650 
$S^.  112 


>e  notes  Ho  S3A 


summary/  the  licensee  has  $1,251,564  of  investments  rxemainang 
:s  books  which  were  misclassif ied  and  should  be  recorded  In 
!20  "Notes  and  other  securities  received  on  sale  of  \ 
{o   securities."   In  addition,  the  $85,112  remaining\on  pie 
.lo  notes  should  be  recorded  in  account  221  "Other 
.es  received,"  in  accordance  with  the  SBA  Chart  of 


:fol; 


iritt 
mntE 

.icinsee's  president  explained  the  licensee's  actions, /in/ 


^ng  \existing  investments  and  reporting  them  as  new  financing, 


■itten  statement: 


Baxraitee  of  the  poor  economic  conditions  for  this  .part 
of\the\  country  more  and  more  SBCs  who  do  business  are 
required  to  place  up  assets  or  commercial  surety  in 
order\to\io  business.   The  SBIC  was  able-"fo  provide 
this  need\long  with  working  capital  ft 
use  of  other  financings,  thereby  providing  financings 
for  more  SBCs  in  furtherance  of  the  Act. 


reason  some  of  the  financings  were  reduced  from  the 
ori^ginal  outstanding  balance  [i.e.  sold  a-«^a  pr-ice  less 
than^he  licensee's  cost  basis]  to  the  new  niancu 
was  because  the  board  had  valued  them  at  that  amount' 
the  year^before  [i.e.  the  sales  price  was  based  on   the 
board' i\last.  portfolio  valuation]. 


Mr.  Hkle  said  he  didNnot^realize  the  financings  were 
\isclassif iid,  and  the\same\procedures  were  followed  in/making 
these  financings  as  othei\f inifcocings.   He  further  stated  that  ae 
shouip  have  |  explained  on  th«  Formv4031  that  the  financings  werve 
transfers  of  assets. 


41-380  97-  II 
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Other  Matters 


The  following  observ-a-Cions  are  noteworthy 
that  are  significant  but  have  not  been 


Donated  Capital 
ftbe: 


ion 
ndings. 


On  September  30,  1992-<-~Central  Arkansa 
Corporation  (CACDGfcontributed  to  the 
Receivable  in  the  amount  of  $11,523,78 
Natioi/al  Building  Supply  Stock  which  had 
$4. 75/  per  share  ($2,236,000)  as  of  September 
$13,759,78/2  contribution  of  the  assets 
Surplus  tp  the  licensee. 


Shorjtly  thereafter,  on  October  8,  1992. 

$6  iriilli/on  of  preferred  securities  from  SBA.   By  letter*  da  tied 
October  28,  1992,  to  the  licensee,  SBA  denied  the  funding  riequest 
-  the  licensee  did  not  have  the  required  regulatory  f      I 
The  donated  capital,  which  was  a  non-cash  contribution, 
be  used  for  regulatory  purposes.   SBA  also  reque^tec" 
the  donation  from  CACDC. 


beca 
capi 
coul 
detai 


al. 


The  lidens'tee,  in  correspondence,  provided  SBA  with  information 
regarding  CACDC  and  the  nature  of  the  Medical  Accounts  Receivable 
and  the  National  Building  Supply  stock.   The  licensee  arguedV that 
the  dona tecl  assets  should  be  allowed  for  lever-agepurposes .   5BA, 
in  a  letterN^at&d  December  1,  1992,  reiterafed  its  position  that- 
the  non-cash  cojTtribution  cannot  be  used  as  regulatory  capital, 
especially  for  leveraging  purposes,  until  converted  to  cash. 

The  Mescal  Accounts  Receivable  were  designatedTMWB  006107726-1 
and  TMWBs00513527-122,  dated  September  18,  19£^7^Tr«m  the 
Thompson  Memorial  Medical  Center  (located  in  CalTt^rnia^.   The 
receivables^consist  of  current  accounts  due  from  ins 
companies,  government  payors,  and/or  patients  for  heaHl 
related  service. 

We  corfirmed 


Financial  Group,  Austin 
receivables  vere  placed 


Lvables  with  the  custodian,  First  D6minion 
Texas.   First  Dominion  advised  tjhat  the 
the  account  in  the  name  of  Central  I 
Arkansas  Community  Development  Corporation  on  September  ,29,  199J2, 
but  aife  now  tn  the  licensee 's\name  and  are  free  of  any  aliens  and 
encumbrances I   The  balance^-as  or-vjjovember  30,  1992  and^January/ 
29,  1993  was  $11,523,782. 

The  National  Building  Supply  stoc> 
was  dijscussei  in  Finding  i. 


We  di 
Anderson, 


donation  of  the  assets  witl 


contribution  to  the  licensee 


Thomas  W. 


ensee's  vice  president  and  president  of  CACDC. 
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Mr.  Anderson  said  he  would  not  discuss  CACDC's  source  of  the 
assets  donated  to  the  licensee,  saying  only  that  .there  are 
companies  who  are  willjjjg— to"  donate  Ttmds^f  or  economic 
development.   Mr .  .Anderson  further  stated  tRa-t^the  recei 
are  guaranteed^^ostay  at  the  present  balance 


vables 


As  of  our  examination  date,  the  Medical  Accounts  Receivable  were 
shown  on  the  licensee  Vs^fjjva-ncial  ireeecdgas  Other  Receivables - 
Medical  /{asset)  and^Bonated  Capital  (paid^th^-sapital)  .   However, 
the  470^737  shaprs^of  the  National  Building  Supplv stock  ttave  not 
been  recorded  •'as  a  result,  the  licensee's  financial  records  do 
not  snow  assets  and  paid-in-capital  as  reported  to  SB/ 


The  /licensee's  president  said  that  because  of  the  possible  ta 
question /resulting  from  the  trade,  and  SBA  forcing  the  licensee 
to  sell  /the  stock  acquired  in  the  exchange  of  its  investments  \ 
with  CACTDC  (529,263  shares — see  Finding  1),  a  loss  might  rasuljt 
on  the  sale  of  the  stock.   Therefore,  the  board  felt  that  the 
proper  action,  to  best  protect  the  SBIC,  was  not  to  record  Jthe 
donated  portion  (470,737  shares)  of  the  stock. 


Port] 


Valuations 


yhich  appear  uncollectible,  and/or  where  ,rne  small 
nto  longer  in  business  or  its  existence-^cannot  be  V 


The  li&ens^*;  continues  to  retain  on  its  books  of  accoi 

f  inancii 

concern 

determined^   rf  these  financings  were  entirely'reserved  or 

written  off /\tha,  licensee  would  have  1  i-x^pg)  pmijva  1  pnf — to  afcx 

32  percent  of^arpproved  private  paid-in  capital.   The  following  is 

our  analysis  of  each  of  these  financings: 


Communication  Company 


In  FepruaryN^e,  the  licensee  made  a  $65,000  loan  t 
concern.   The^pan  balance,  including  accrued  interest? 
examination 


three 


years 


mall 
f  our 


^te\was  $61,990.   The  loan  has  been  delinquent  %°r 
r*ie  last  payment  being  made  in  July  19ffS.    \ 


The  concern  has  f lied  "^Sor  bankruptcy  and  the  licensee  has 
partially  dapreciateds.  thevloan  by  $12,189.   Given  the  past 
history  of  tjhe  loan  and\thexuncertain  outcome  of  the  bankruptcy, 


it  would  be  |more  appropriate  c<3  fully  depreciate  the  laran. 


Mr 


Hale  Stated  jthat  the  bankruptcy 
the  loan  was;  valued,  and  had  Tiot 
situation.   He  further  stated  t] 
depreciated.! 


just  been  filed  at  the  time 
time  toevaluate  the/ 
the  loan  Would  be  fully 
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Monitor  &  Environmental  Drilling  (Monitor) 

The  licensee  made  a  $J5-r-e<JTr""loan  to  TRe— concern  in  August  1989. 
In  January  1991,  the^licensee  refinanced  the"-ioan  for  $82,850 
(included  capitalized  accrued  interest  and  additional  cash  of 
$2,850).   NoxSayments  have  been  made  on  the  loan,  and,  as  of  our 
examination/date,  the  loan  balance  was  $82,850,  plusa.ccrued 
interest. 


In  19< 

were 

perse 

depre 
loan/, 


the  sma>3r^ concern  went  out  of  business  an^L  all  as; 
>ld.   Th«  only  security  remaining  on  the  loan^vas  a 
lal  guaranty  from  the  principals.   Although  the  ricense,e  has 
:iatedthe  loan  by  $16,570,  given  the  past  history\of  the 
no  ^current  financial  statements  to  substantiate  that  val\i« 
of  d   personal  guaranty,  and  no  other. assets,  the  loan  shoald 
fully  depreciated  until  substantial  recovery  has  occurred .\ 

Mr.  Hale  stated  that  the  depreciated  value  was  based  on  what  the 
licensee  could  collect  on  the  guaranty  and  he  knows  that  trie 
principals  have  personal  assets.   He  further  stated  that  he  was 
wait\ing  \f or  the  next  interest  due  date  before  taking  actio; 

Med-A-Corp 

12,  1991,  the  licensee  acquired  29,400  shar'es  off  Med  - 
n  stock  for  $408,750.   In  exchange  for  the  stoc)L,    the 
oloV  its  investment  in  two  concerns  as  .discussed  in\. 


On  Feb 
A-Corp 
licensee 
Finding  2. 


The  licensee 'smiles  showed  that  the  concern  was  located  in  El 
Paso,  Texas.   We  obtained  information  from  a  credit  report  which 
showed  the  name  was  unknown  to  local  authorities  or  directories, 
and  tire  Texas  Department  of  Revenue  h-id  no  listing  for  the 
businpssV  The  concern  supposedly  develops  meaicaPsaf tware. 

a  telephone  number  fox  the 
tment.   Subsequent  to\sur 
e's  president  provided  a 
.ed  the  telephone^  number, 
I  there  was  no  listing \in 


Becaut 

other}  circur 

concern,  we 

Given!  these 

fullyl deprec 

the  viabilitiy  of  the  concern. 


,750  investment  and 
e  and  viabiLxty  of  tjne 
may  be  worthless. 
more  ^appropriate  tc 
licensee  can  estat 
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In  summary,  the  licensee's  potential  portfolio  losses  would 
amount  to  32  percent  of  the  licensee's  private  paid-in  capital, 
calculated  as  follows: 


Concern 

Communication  Company 

Monitor 

Med^A-Corp 

?otal  unrecorded  potential  losses  $  557 
jalized/Earnings  11/30/92  (offset)  -  102 
Tota/as  of  11/30/92  $(454 


Outstanding  Investment 


Paid/in-Capital  as  of  11/30/92        1,406 

Potential  losses  as  percent  of  capital 

(Pi  &  (I)  Principal  and  Accrued  Interest 
(EJ  Equity  Investment 

ion  to  the  above  investments,  we  could  not  satisfactorily 
the  viability  of  one  concern,  although  we  did  speak /^ 
identifying  himself  as  the  principal  (Autome tries,   / 
anH  the  loans  to  another  concern  may  be  overvalued^  (Castle 
loop)  .   These  two  investments  are  discussed/below/. 

Autometrics.  Inc. 

As  discussedXpreviously  in  Finding  2,  the  itji-on^pp  nnlH    if 
investment  in  three  portfolio  concerns  to  Autometrics,  Inc.,  for 
$330, D00.   In  exchange,  the  licensee  received  a  $150,000  note  and 
acquired  490  shares  of  Autometrics'  common  stock  for  $180,000. 
Thesepj^re  also  the  outstanding  balances  as  of-~tbe  examination 
date. 

Autometrics  ^\according  to  the  background  inf ormation\in  t? 
financing  f ilex  was  involved  with  the  brokerage  and  restoraVic 
of  exotic  and\coxlectable  automobiles.   The  licensee's  financing 
files  showed  tn^t  Autometrics  was  located  in  Nixa,  Missouri.  \We 
obtained  innormat^onNfrom  a  credit  report  which  showed  tie  nams 
was  unknown  to  loca^l  authorities,  and  none  of  the  local  or  staie 
authorities  had  any  record  on  the  business.   The  licensee's 
files!  however,  did  cortf^airNa  financial  statement  dated/July  1, 
1992,  [  showirjg  net  worth  Of  $855.  271 . 

Because  the  financing  file  drd^  not  cofita_in  a  telephone  number/for 
the"  concern,  we  requested  the  concern' s  telephone  number  from  the 
licensee's  President.  SubsequentNto  our  on-site  visit  of 
licensee,  the  telephone  number  was  provided,  and  we  attested 
contact  the  concern.  However,  when  we  called  the  _te-l-epnone 
nuraber7~'~w^rea~ched  a  recording  which  did  not  identify  the 
business,  pe~rfcQrtv)  or  the  telephone  number.   We  left  a  message 
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informing  the  person  of  the  nature  of  our  call  and  a  request  to 
return  our  call.   On  Febru^rv__ia_^_L9_92,  Mr.  Harry  Howard,  who 
represented  himself  tp---t3e^^he^concern7T~pr-ijicipal,  returned  our 
call  and  verbally^-conf irmed  the  investment. 


»  were 
rrffrc 


the  concern''  from  outside  sources,  we  have  no  assurancexas  to  the 
concern 's/viability  as^an— OTT^go ing  contBr-tv^except  f or  t:^e 
discussion  with  Auiometrics'  principal. 

e  Sewer  and  Water  Corporation  (Castlt 
loop  Construction  Company  fSouthloopl 


th 


made  a  $150,000  loan  to  Castle  in  February  1^87, \and 

to  Southloop  in  October  1987.   Southloop 

subsidiary  of  Castle.   As  of  our  examination  i 

es,  including  delinquent  interest,  were  $22" 

espectively.   The  loans  have  been  delinquent 

ears,  no  payments  have  been  made  since  June  IS 

continues  to  accrue  on  the  loans.   The  loans  i 

ated. 

not  depreciating  loans,  according  to  the 
ident,  was  the  concern's  strong  collaterj 

ing  to  an  August  1990  appraisal,  the/Water  /and 
a  value  of  $1,542,641.   The  licensure  held 
rtgage  position  behind  the  firstlien  holder 

and  Loan  Association,  which-"failed)  .   The  firSt 
ns  are  now  held  by  the  ResLluliun  TmL.t " 


The  concern's  1991  tax  return  showed  total  "mortgages,  notes, 

bondsfpayable  in  1  year  or  more"  of  $659,378 

appra Lsalvand  the  outstanding  mortgages,  there~ 

suff ibientN^ollateral,  if  assets  were  sold.   Howe 

were  lot  being  sold  and  collateral  alone  should  not 

determining  ^act^or  for  valuing  loans  which  are  three 

delinquent. 


because  he  k 
no  payments 
the  RTC  due 
made 
le  did 


will  be 
that  ji« 


Mr.  Hale  said  he  "fcnowx  that 
nows  thftx  pe 
have  been 
to  the  fail 

once  the  pro&iems^are 
not  want  to  depbeciat 


consequences 

We  believe  that  the  licensee  should 
factot  and  depreciate  the  loans,  by 
collection  problems.   The  licensee  canned 
be  able"t«kj=orlect  100  percent  of  the  loans 


oahs 
Also| 
ems  with 
payments 
r  stated 
6f  the  ta* 


inquency 
f>ect  the 
at  it  will 
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EXHIBIT  1 
CAPITAL  MANAGEMENT  SERVICES.  INC. 
Unaudited-Comparative  3af^f>ce  Sheet 

y^  As^of   Sates 

/  Assets  U/70'93      \U/1Q^( 

Loans    and    Investments       ^ — 

Loans    / v<T7 S  1,048,113^ 

Debt  securities  . y. ,. 

Equity  interests/. 1,191,740*   K 419,^70 

Assets  acqu-red/in  liquidation  N67'  5*4 

Notes  and'  other  securities  \    \ 

Unrealised  appreciation  (net  of  depr.) (23.759)     ri6S. 15<) 

Tctal   /                                 S  2,211,094   S  4,169V003 

l    /  M 

Cash  ...I... f. S     20,136   $  8,15821 

Invested)  idlfe  -.'unds  31,090  202,'403l 

Receivables  and  accrued  items  182,600  54  3 1 869 

Other  Receivables  14,037,781**  /   / 

Other  assets  \  15.381  21.820 

/   / 
Total  Assets  $16.498  .  582   $  4  945,6/75 

/ 

^abilities  and  Capital 
ailities 

uebentures  payable  "to  or  guaranteed  by  S3A.C  2,000,000   S  2,000,000 

Accounts  payable  and  accrued  items  52,170       64,479 

Other  liabilities 42.354   5_5_0 

Total  liabilities  S  2  .  0  9  sSsTT^S^  c  065  ■  029 

I 
Capital' 

Capital  sttocx  and^paidvin  surplus $12,930,092  $  1,>06,310 

Preferred  stock  issued  to  SBA 1,400,000  1,400,000 

Unreali2-Ji  gain  jlossjNon^securities  held  .     (28,759)  (160, 15$) 

Undistributed  realized  e*rrvr«gs 102.22  5  234,4921 

\\  /        i 

Total  Capital  \  \  S14.403.553   S  2. ,880.646/ 

Total  Liabilities  and  Capital    ^    $15.498.532   S/4. 945.673 

The  licensee's  accounts  are  misblassif ied,  as  discussed  in  ^Finding  2. 
Account  balance  includes:  (1)  stoCKacquired  in  exchange 
investments  \in  small  concerns,  and  (2i^Medical  AccountsxReceivable 
donated  to  the  licensee. 

Prepared  fr«nC*rial  balances  provided  by  the  licensee. 
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EXHIBIT    2 


CAPITAL   MANAGEMENT    SEKVTCES><£NC . 
SCHEDULE    OF    OFFICERS,     DIRECTORS    AND    SHAREHtNLDESS 

Ncmg^pnrt  10.  -4.-09? 


David'  L.  Hade,  president  and  director 


/ 


/ 


Thomas  wj  Anderson,  vice  president, 
assistant  secretary,  chief  financial 
officer  and  director 

I    J 
Jamas  Hall  III,  treasurer  and  director 

George  S\.  Ivory,  Jr.  ,  secretary  and  director 

LindaVSua.  Hale,  shareholder 

Ha:el  EX  Dennis,  shareholder 

Total  shares  issued  and  outstanding 


-.Common  £tock- 
Shares    Percent 
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Mr. 

Dir 

Office  of  ,invescmenc 

U/  S.  Smaril  Business  Administration 

4-09  3rd/Screec,  S.W.  -8ch  Floor 

Washington,  D.C.  20416 


ear/  Mr  .  Newell : 


is  the  response, 
26.  1993. 


Re:  Response  co  your  lecter  dac 


containing  3'3  pages,  co  your  letter  dated 


As  VouVrequested  and  as  we  have  previously  agreed  co"r«v»rs«  che 
cransac\ions  wich  che  CACDC  we  have  enclosed  copies  of  che  documents 
co  reverse,  also,  facsimile  cransmitted  on  Apri-^14,  1993v   Upon 
your  approval  of  the  documents  and  the  exejmtion  of  sane  rhould 
meec  che\requiremencs  of  Finding  1.   Also  please  f-nH  fnri;i<»H 
che  resigrsation  of  Thomas  Anderson  as  Vice-presidenc  and  Board 
member  of  che  Licensee. 


Finding  2 


rLt 


;ensee  vigorously  denies  any  misrepreseTiratiCTis.   This 

ibsurd  since  previous  audic  made  no  ruch  rinding.   The 
:y  where  one  audic  approves  and  che  nexX  disapproves  is 
jarable  harm  co  che  licensee. 


financings.   The-- 
AGREEMENTS"  be twee* 


Your   lee  :er  ^sef  exs    Co   chese   financings   as    "Sales"   or  i"Tradi 
THere   is   no   dofcymeXc  or  evidence   of   a   Sale   or   Trade   in  any  of   chese 
aencs    are   "LOAN  AGREEMENTS   AND   STOCK  PURCHASE 
"L^fendor"   and   "Borrower".      The   detfinicioa  of 
"Sale"   or   "Trade"   asNuseashy   che   Courcs ,    Commercial /and  Governmencal 
Laws    chrbughouc   che   United  >caces   are   co   conscicuce' a   "Sala-"   chere 
muse   be   barcies   scanding\co   eatei^ocher   in  relacipn  of 
"Seller"L      A  "Sale"   is   a  cbacractbessieen    aw-parties , 
sp^ecciveJLy   che   "SELLER"   and   tha   "BUYER". 
nicial   word  and   is    ordinarly  usi 
by  bartej 


"Buyer"   and 
ca'yied.    re- 
"TRADE",    is   no/  a   cech- 

conmodities 


,=7*  ^tjttal  /icinui  un^il  tht  tSmalL   Suiullll    Jnuntmint  ^"Tr*  of  IQ^i 
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To  be  consistant  in  your  interpertation  that  ONLY  CASH  may  be  used 
in  ANY  and  ALL  assistance  Co  disadvantaged  smaLl  concerns,  for 
example  ic  would  require  an  SSBIC  to  place  up  ONLY  CASH  when 
guarancing  a  loan.^c^n-cract ,  Doncr~crr— anv  ocher  assistance.   If  this 
is  vour  interpellation  then  it  should  be^p-Laced  in  writing  and  made 
a  part  of  tbV'rules  and  regulations  where  congress  and  other  inter- 
ested parr/ies  may  have  the  opportunity  to  commertc  on  such  interper- 
tation./ 


The  meeting  of 


1993  I  indict 


,to  you  that  it  was  the 
Z  \ith  vour 


»•■«■  f——  -*.••$   ~~^~~-  __.  .    • ,  ,  -  .  .  *    »  ».uun.a  i_c-««^l.u  yuu  l.iui  j.  l  was  en 
board's  posLcTon  that  these  financings  were  in^eeping  with  vour 
policy  tha-f'all  SSBIC  financings  should  be  cash  equivalent  and  cha 
the  board' felt  this  would  put  the  licensee  in  a  better  position 

r wards/ those  ends.  \     \ 

mmunication  Company  -   The  board  advised  the  auditor\thac\  full 
depreciation  was  it's  intent.  \The|  board 
agrees .  \    | 

ed-JA-Coro  -   This  financing  has  been  satisified  in  f villi. 


Vutome tries 


See  Attachments 


CastlV  Sewer  and  Water  Corp. 
So\ithi^>op  Construction 


See  attachments      / 

Interest  will  no  Wronger  lie  accrued  on 
these  loans,  jwe  take  your  letter  as 
a  direct i^e-^from  SBA  although  this 
may  create  certai-i  legal  nmhiomc 
for  the  licensee  in  protecting  its' 
position. 


Arkansas  is  located  in  the  Mississippi  Delz 
the  United  States  Congress  as  one  of  the 
stressed  areas. 


The 


ated  by 
oncomicallv 


average  Arkansas  disadvantaged  small  concern  has  a  ^ross  annual 
income  oJtCleXs  than  S50.000.00.   Your  new  rep»cJting\requi>rements 
will  cost  c^ie  typical,  small  disadvantaged  business  between  33,250.00 
and  S5, 0100.  OBva  year  to  —nply.   In  Arkansas  this  means  the  typical 
disadvantaged  ooncHrn  must  spend  from  151  to  20Z  of  ilts  grass  income 
on  compUiance.   *his\eliminates  most  Arkansas  disadvantaged!  concerns 
form  parxicipatingN^n  che  program.  / 

While  complex  and  expehsiveN^eproting  requirements/ may  be  justified 
for  largje  business  concerns,  chejjare  totally  inappropriate  for  the 
small  disadvantaged  business.   The~b~p«ra  foe-irs  that  this 7is  just 
another  [example  of  systematiexdiscrimination  that  is  keeping  dis- 
advantaged concerns  from  receiv'ioe  financial  assistance. 


5410 


We  have  enclsoed  a  graph  chac  will  issuscrates  SBA's  record  with 
minority  firms  over  Che  pasc  decade.  There  is  no  doubc  chac  SBA 
financings  shifted  co^Ijj-gpr , — Lis_s__reaciaLLy  diverse  firms  during 
chis  period. 

In  che  pasfcwo  years  your  reporcing  requirements  for  che  SS3IC 
of  che  sjtfall  concerns  has  increased  che  Licensee's  expenses  from 
$2,700/00  per  year  co  maybe  as  high  chis  year  of  S^,  000.  00.   The 
cacit/message  in  chis-~S"nirc  ls  co  s"h-rtc>funding  coward.  Larger, 
more  successfol-^concerns  :   In  ocher  wordsT^aijandon  chd\  SSBIC 
mission.  y^ 


\e   SSBIC's  charge  under  che  ACT  co  financiaLLy  assise  Dfi^advancaged 
Small ^oncerns  who  may  be  deprived  from  parcicipacins  in  the  Free 
/tncerprise  System  is  being  seleccively  descroyed. 


Capital-Management  Services,  Inc. 


resident 
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AGREEMENT  OF  REVERSAL 
April  13,  1993 


On  or  about  June^-I  ,  1992,  an  assignments-was  eriter  into  by  and 
between  Capital -Hanagenent  Services  Inc.,  an  Arkansas  Corporation 
hereinafter  known  as  "Capital"  and  Central  Arkansas  Community 
Development  Corporation-;  an  Arkansas — net^for  profit  corporation 
hereinafter  known  as  "CACDC"  whereby  CACDC^^would  assign  and 
transfer  to/capital  $2,514,000,00  in  publicly  traded  stock  of  at 
least  NASDAQ  quality  in  exchange  for  certain  assets  held  by  capital 
as  more  specially  set  out  in  the  Assignment  attach  hereto  and 
mafrked/ "Exhibit  A"  and  Bade  a  part  hereof  by  reference  . 


Capital 


:  on  September  30,  1992,  CACDC  did  infact  transfer  to 
,263  shares  of  National  Building  Supply  Stock  at  $4.75  a  share. 
parties   have   held   their   respective   assets   intact   as 
transferred. 


It  is 

transaccionXbe  reversed.  Capital  hereby  transfers  5,293  shares  of 

National  Building  Supply  stock  to  CACDC  and  CACDC  hereby  assigns 

and  transfers  all  assets  as  mora  specially  shown  in  Exhibit  A  to 

Capital. 


IN  WITNESS  WHEREOF,  the  parties  hereto  have 
this  Agreement  the  date  first  above  written 


and  entered 


ARKANSAS  COMMUNITY  DEVELOPMENT  CORPORATION 
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AGREEMENT  OP  REVERSAL 
April  13,  1993 


On  or  about  September  30,  1992,  a  ContributlrQnAgreement  was  enter 
into  by  and  ..between  Capital-Management  Services^c,  an  Arkansas 


Corporation  hereinafter  known  as  "Capital"   and  Central  Arkansas 

not  ^f  or  profit 
eby  caCdc  would 


Torporation," 


Community  Developm 

corporation  hereinafter  known  as  "CACDC"  w 

contribute/to  Capital  470,737  shares  of  National  Building\  Supply 

stock  and  medical  accounts  receivable  as  designated  as\  TMWB 

0061077/26-1  and  TMBW  00513527-122  dated  September  18,  1 


was  the  hope  and  desire  of  the  CACDC,  with  the  approval!  of  SBA, 
Capital  would  be  able  to  sell  the  assets  for  cash  and!  use 
funds  for  financial  assistance  to  the  disadvantaged  Small 


businesses  within  the  Mississippi  Delta  Region, 


t  is  the  agreement  of  Capital  and  CACDC  that  this  transact/ion  be 
M2d.  Capital  hereby  transfers  470,737  shares  of  National 
Building  Supply  stock  and  medical  accounts  receivable  as  designated 
as  TMWB  OtfSloN>726-l  and  TMBW  00513527-122  Sated  3ep*-«?rhar  1B,  liQQ-? 
to  CACDC  and  CACDC  hereby  acknowledges  and  accepts  said  assets  as 
is  of  September  30,  1992, 


WHEREOF,  the  parties  hereto  have 
sent  the  date  first  above  written 


nd  entered 


ARKANSAS  COMMUNITY  DEVELOPMENT  CORPORATION 
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THOMAS      W .        ANDERSON 
8604  H.H     Burges 
Kl   Paso,    Texas        79925 
915)    771 


March    29 


Capital-Management  Services,  Inc. 

1910  Morth  Grant 

Little  Rock,  Arkansas  72207 

Dear  David: 

\  lt\is  with  regret  that  I  submit  ay  resignation  as  an  officer 
and  director  of  the  corporation.  This  subauseion  fs  due  to  the 
fact  that  aost  of  sy  tiae  is  now  spent  out  of  the^rfea  and  I\  do_not 
feel  I  oajuaot  positively  continue  to  cooit^to  the  organization. 
I  have  enjoyed  ay  association  with  the  organization  and  wish  you 
such  success/  ' 
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SUMMARY: 


CAPITAL  MANAGEMENT  SERVICES,  INC. 
LITTLE  ROCK,  ARKANSAS 
Tse  Nu. 


Non-cash  asset* 
contribjititJnthat  were  repres* 
of  iiens  and  encumbrances. 


a  capital 
id  to  be  freie  and  clear 
is^questionat>le  as  to 
s€her  this  representation  was  corrects.   CMS  attempted 
:o  obtain  leverage  from  SBA  based  on  this  increase  in 
capital. 


Licensee  transferred  certain  assets  to  an  associate  in 
exchange  for  stock  which  was  represented  to  be  non- 
restricted  stock  listed  on  NASDAQ.  The  ptoik  is 
restricted  and  not  listed  on  NASDAQ.  The  value  ofl  this 
stock  is  questionable. 

We  have  attempted  to  obtain  the  source  of  the  donated 
assets  without  success.  Therefore,  the  matter/  has  been 
referred  to  the  Inspector  General  for  investigation. 


.CMS  is  a  Specialized  SBIC  that  was  licensed  onl3/14/79 
id  it  has  $1.4  million  in  priva£e<;apital  and  $3.4 
million  in  SBA  leverage. 


In   June   1992,   Licensee   initiated   two  non-cash 

transactions   with   an   associate   (Central  Arkansas 

Community   Development   Corporation)   which  were   not 
consummated  until  September  1992:/ 

It  accepted  a  pool  certif icate""'backeaSsby  medical 

receivables  valued  at  $11.5  million^  ancC  National 

Building  Supply  (NBS)  stock  valued  ar\$2 . J\ million 

vas  a  contribution  of  non-cash  asseOs  whXch  was 

>resented  as  an  increase  in  private  capita\l. 

Licensee  received  NBS  stock  valued  at  92.5  million 
for^cerfeain  assets  held  by  the  Licensee  which)  were 
reporfc^d  By^the  Licensee  to  be  of  comparable  Vjalue. 


In  October  19* 
leverage  in  the 
capital  increase  cc 


>nsee  applied  for/$6  mill 


:erred_ 


based 


on  of 
'on  the 


jummated  in  September  1992 


On  December  8,  1992,  Licensee: 


Was  reminded  that,  as  a  matter  of  policy,  SBA  does 
not  leverage  capital  contributed  in  the  form  of 
non-cash  assets  until  such  assets  are  converted  to 
cash. 
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Was  advised  that  an  examination  of  the  Licensee's 
operations  would  be  needed  before  any  leverage 
couldjae— pi  OV  ided . 

fas  advised  that  approval  of  disposition  of  assets 
to  an  associate  would  be  conditioned  on  the 
Licensee  converting  the  NBS  stock  infcq  $2.5  million 
of  cash  w_ithin  120 


fas   advised   that   the   $6 
application  was  being  returned 


leverage 


On  December  9,  1992,  SBA  agreed  to  accept  a 
leverage  application  based  on  the 
representation  that: 


the  medical  receivables  were  free  and 
liens  and  encumbrances  and 


the  licensee  would  dispose  of  the  NBS  /stock 
received  in  exchange  for  Licensee  assets  within  120 
days. 

On  March  11,  1993,  the  Examination  report  on  the  Licensee 
was  issued.  Among  other  things,  the  examiner  was  not 
able  to  determine  the  source  of  the  donated  assets.  The 
^examiner  reported  that  there  was  a  reluctance  on  the  part 
the  Licensee ' s  management  to  diselose  any  information 
rerning  the  source  of  the  doffated  assets. 

On  March  26,  1993,  an  examination  letter  was  sent 
advising  the  Licensee  of  the  results  of  the  examination 
and  stating  that  the  leverage  application  would  not  be 
regulatory  i^attess  were  resolved. 
LicenseV-ajiotfrar^  opportunity 
non-cash 


ived  the  Licensee ' s  Response 

Answers   to   questions 

were  not  providedV   Instead, 

they   would   reversed  the 

explanation  should  be  necessary. 


responsive  to  the  e 
had  been  referred  to 


was  referred  to  the  Office  of 
gation  with  tW'e  expectation 

contributed  .a'ssets  wi/il  be 

dyisfiji— -ttfat  they  were  not 

matter 
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DATE: 
TO: 

THRU: 


Joseph  L. 

DirectprT^Of f ice  of  Investment 

fyllis  E.  Dawson 
''Chief  Area  II,  Office  of  Investment 


FROM:  /    Walter^Peterson 

Financial  Analyst,  Office  of  Investment 

/Capital  Management  Services,  Inc. 
License  No:  06/06-5207 

Th/is  memorandum  is  to  provide  a  chronology  of  events  regarding  the 
above  SSBIC's  application  to  SBA  for  preferred  stock  leverage  and 
the  subsequent  referral  of  this  matter  by  the  Investment  \Division 
on  M^y  5,  1993  to  SBA's  Inspector  General  (IG)  |  for  an 
investigative  evaluation. 

CHRONOLOGY 


April  23 


April  19 


LI  14 


Following  a  review  of  this  matter  by  SBA's  /Acting 

Administrator,  a  letter  is  sent  to  the  Licensee  (setting 

prth  SBA's  decision  to  refer  the  matter  to  SBA'sV  IG  for 

investigative  evaluation  and  ^--memorandum  requesting 

an  evaluation  is  transmitted  to__the_I£L 

The  Office  of  Investment  (01)  receives  a  letter  from  the 
Licensee  responding  to  01  's  examination  letter  dated 
March  26,  1993.  Answers  to  quest ioas_^concerning  donated 
assets  are  not  provided. 


BA  sends  a  letter  to  the  Licensee  stati 
tbsreview  and  comment  on  the  agreements  o 
nhection  with  our  review  of  the  Licensee 
>r\s  examination  letter  of  March  26,  1993. 

License 
unexecuted 


s  willing 

rsal  in 

nse  to 


ends   to   01   a   facsimile   tram 
agreements  of  reversal  for  SBA  approval 


of 


Apr;Ll  1 


The  AssociatesAdmioistrator  for  Investment  se'nds  a  letter 
to  Ms.  Kathy^D.  McCoy  responding  to  her  request  to 
President  Clinton  for^a-ssistance  concerning  financing 
from  an  unidentified  SBIC 

eterson  telephones  Ms.  T4cCoy  to  inquire  as  to/the  status 
f  her  search  for  f  inanc~ing.   In  the  c^odrse  of  the 
nversation  certain  statements-die  uiddewhich  suggests 
the  assets  donated  to  the  Licensee  are  not  free  and 
of  encumbrances  as  has  been  represented  by  the 
Licensee  in  its  leverage  application. 
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March  2  6 


March 


01  sends  to  the  Licensee  an  examination  letter  and  a  copy 
of  SBA's  Examination  Report  dated  March  11,  1993  for  the 
24-month  pex-iod  ended  RoVemtoejr  3  0 ,  1992.  OI's  letter 
stated^^tnat  the  Licensee's  MarCti^9th  plan  was  not 
acceptable  and  01  is  withdrawing^,  the  Licensee's 
lication  for  Si.  4  million  of  preferreck^stock  leverage 
ntil  the  regulatory  issues  are  resolved. 

The  Acting" Director  of  SBIC  ^"Examinations  V s^nds  an 
Examination  report  on  the  Licensee  to  Oi.  The  transmittal 
letter  states  that  "We  believe  the  donatlxm  and  exchange 
assets  raises  serious  questions,  such\as  potential 
conflict  of  interest  transactions,  which  wW  could  not 
pursue  because  of  Mr.  Anderson's  refusal  to  \nswar  our 
questions  regarding  CACDC's  source  of  the  stock  and 
accounts  receivable.  Without  additional  information,  we 
believe  the  potential  for  undisclosed  material  facts 
exists  in  the  transactions,  including  the  potential  for 
illegal  activity." 


\ch  ^    A  letter  from  the  licensee  to  SBA  dated  March  9,/  1993 

indicated  tnat  the  licensee  intends  to  sell,/ with  SBA 

approval,  National  Building  Supply  stock  and  medical 

accounts  receivable  over  a  period  of  six/to  eighteen 

.months. 

ib.  19  \  Dayid  Hale,  president  of  CMS  met^w-irfh  Wayne  Fore>s,  Ned 

jerson,  Joseph  Newell,  Phyllis  Dawson,  and Halter 

frson  of  the  Investment  Division  at  SBA  headquarters. 
The  purpose  of  the  meeting  was  to  discuss  the  licensee's 
leverage  application  and  the  concerns  which  have  been 
raised  as  a  result  of  processing  thatapp  lication  as  well 
as  those  which  have  developed  in  Recourse  of  a  recent 
SBA  examination. 


1992 


Decl  18 


Dec 


Ha4e  stated  that  he  wanted  to  reverse  the  ddspossition  of 
se^s  to  an  Associate  (the  NBS  transaction^ and  donated 
capital,  transaction  in  an  orderly  fashion.  Hale  was  told 
to  senav  a  lef*0*-  to  SBA  for  our  approval  of\  the 
licensee 's\p Ian  to  reverse  the  transactions. 


A  confident ialNnemor^ndum  outlining  certain  transactions 
which  should  receive  sp«c_ial  attentionyas  sent  from  01 
jto  the  examiner  inN^he  SanFranoicoc-Pistrict  Off ice  who 
jwould  be  responsible^for  the  forthcoming  examination  of 
he  Licensee. 


licensee  submitted  an  applfcc 
erred  stock  leverage. 


II. 4  million  of 
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Dec.  9  01  sent  a  letter  to  the  licensee  agreeing  to  accept  a 
fully  executed  leverage  application  package  subject  to 
the  nnrtrrntnnr1j_nrjs  thnf  thr^rnrrlirnl  accounts  receivable 
transferped""'~to  the  i  icensee~~~-£rom  Central  Arkansas 
Comraujrf€y  Development  Corporation  (~HCACDC")  are  free  of 
liens  and  encumbrances  and  the  licenseevwould  dispose  of 
srtain  assets  received  Jrom  an  Associate  tor  cash  within 
120  days. 


Dec.  9/  Meeting-^at  SBA  with  James  Hall  IIl7"~dj.rector  df  Capital 
Management  Services.  Present  from  SBA^v  Foren\  Klapp, 
Dar^son  and  Peterson.  Capital  Management's  preferred  stock 
jpplication  for  $1.4  million  was  discussed.  \  Foren 
repeated  that  it  is  SBA  policy  not  to  leverage  non-cash 
assets.  A  new  examination  is  required  because,  the\  last 
exam  is  two  years  old. 

01  sent  a  letter  to  the  licensee  concerning  $13 . 8l  million 
of  assets  donated  to  the  Licensee  stating  the  assets 
would  not  be  recognized  for  regulatory  capital  purposes 
until  converted  to  cash,  and  approval  of  the  disposition 
of  assets  to  an  Associate  was  conditional  on  these  assets 
being  converted  to  cash  within  120  days.  yOI  /again 
returned  the  $6  million  application  for  preferred/ stock 
leverage  because  of  insufficient  private  capital. 

Dec.  l\   \0I  sent  a  letter  to  the  licensee  agajji^  returning  its 
referred  stock  application  because  the  licensee  doejs  not 
lave  the  requisite  amount  of  regulatory  capital]  for 
>0,000  of  additional  leverage^ " 


Oct.  28 


Oct. 


01  returned  the  preferred  stock  application  to  the 
licensee  because  it  did  not  have  the  requisite  amount  of 
regulatory  capital  for  $6,000,000  of~add4tional  leverage. 

information 


on  of 
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//W  0'  /- 


Capital  Management  Services 

North  Grant,  Suite  200 

:le  Rock,  Arkansas  72207 

.  Hale: 

in  receipt  of  your  letter 
A's  letters  dated  March  26, 

we  have  the  following  comments 


06-5207 


responding 
In  this 


You  sulamifcted  the  following  agreements  be~tween  the  licensee  and 
Centra lNvrk^nsas  Community  Development  doipui  cilioTi  [CACDC)  for 
SBA's  apprdval  in  order  to  meet  the  requirements  of  Finding  1: 

1.    An  unexecuted  "Agreement  of  Reversal"  between  the  Licensee 
and  CACDC  with  respect  to  a  "Contribi 
^executed  by  such  parties  on  or  about  sectemB*   10,  1992, 

AnNmexecuted  "Agreement  of  Reversal1 
and  CACDC  with  respect  to  an  "Assignment 
by  [suciKparties  on  or  about  June  1, 

our  letter  to  the  Licensee 
lj>93,  SHA  wouldyreView  the  above  agreement 

our  review  of  thexLicensee  •  s  response  to  SBA's  examination  jletter 
of  Marchj  26,  1993  /Ntowever,  we  are  unable  to  review /these  J 
agreements,  because  rhe  Licensee's  letter  of  April/20,  1993  did 
not  incljude  answers  to^the  questions  raised  in  our  examination 
letter  of  March  26,  1993  binder  Finding;  1  concjarning  the  1/000,000 
shares  otf  National  Building\Supply,  Inc.  common  stock  and  the 
donated  Medical  accounts  receivable  ($11,532,782) 


A 


from  SBA 


licensee  has 


irthermore,  despite  repeated  reques 
beenunwixling  to  provide  a  full  explanation  regarding  the  issues 
raisea^in^he  Examination  Report  under  Finding  1.   Consequently, 
this  matter^has  been  referred  to  SBA's  Inspector  General  for  an 
investigative  evaluation. 


5423 


Finding  2 

Acceptance  of-^the  licensee's  argument  that  the  transactions 
referred  ta  in  the  Examination  Report  should  not  bkrecorded  as 
"Notes  and  other  securities  received  on  sale  of  portfolio 
securities"  requires^proor  that  "tinaTtc-ia^assi stance "\was 
provided  to  thesaall  business  concerns.  SBA^is  willing\to  review 
evidence  which-  demonstrates  that  the  small  business  concerns  have 
used  the  portfolio  securities  in  question  to  promote  theii 
growth,  expansion  and  modernization,  as  contemplated  by  the, 

The  licensee's  letter  of  April  26,  1993  states,  with  respect\  to 
Med-A-yorp,  that  "This  financing  has  been  satisfied  in  fiill. 
Pl|ease/  provide  SBA  with  copies  of  the  documents  showing  term 
conditions  and  dates  of  such  satisfaction  including  proof \ of  (bank 
deposits  for  any  cash  received. 

I    I 

Our  examination  letter  request,  that  interest  no  longer  be 
accrued  on  the  Castle  Sewer  and  Water/ Southloop  Construction 
loans, \ was  not  intended  to  create  legal  problems  for  the/ 
licensee.  The  request  was  intended  to  avoid  full  income/ 
recognition  on  a  delinquent  loan.  The  licensee  is  able  to 
maincainXan  interest  receivable  on  its  books  by  following 
instructions  in  Appendix  II  to  Part  107  -  Chart  of^Xccount 
SBICs  Osee^account  Nos.  143  and  144) 


Please 
Peterson 


ny  questions  regarding  these  matters  to  Walter 
-205-7594. 


sincerely 
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CAPITAL  MANAGEMENT  SERVICES,  INC 
1910  N.  GRANT 
LITTLE  ROCK.  AR   72207 


TELECOPY  TRANSMITTAL  INFORMATION  SHEE^. 


DATE   Miv  5,  1993. 

NUMBE  5(  INCLUDING    COVER) \ 


TO: 


COMf'ANY 


Joseph  L.  Newell 


TEL 


FROM 


U.  S.  Small   Business  Administration 


ER  «  (202)  205-6959       voice  n   (202)205-65: 
David  L.  Kale.  President 


COMPANY  \  \  Capital-Management  Services.  Inc 


TELECOPIER  »X5&1  ) -664-6302 


MESSAGE: 


FOR 


the  information  x^n^taineo  ::  this  telecopy  is  intended  only 
he  use  i  of  the\adt>re5see  and  may  contain  information  that 
ial.  privileged,  and/or  otherwise  exempt  frqm 
nder  applicable  lau  .  if  you  are  not  the  int^noed 
u  are  not  authorized  to  this  transmittal  and 
ied  that  any  d^ssch^nation,  distribution  0r 
his  communication  is  5^1  ctly  prohi3it£jy:  this 

is  not  intended  to  «ai 
elationship.  if  youn^ave 
n  in  error ,  please  nol 

return  the  original  message  to  us  at  the^cbove 


IS  CCNFIDEN 
DISCLOSURE 
RECIPIENT  Y 
HEREBY  NOT I 
COPYING  OF 
TRANSMISSIO 
PRIVILEGED 

comml)nicati 

TELEPHONE 
ADOR 
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CAPITAL-MANAGEMENT    SE«vlCti>.    ino. 

SUITS  JOO  •  I  BIO  MO»T»4  GB4KT 
{jmjC  OOCX.  UtUkNttS  73207 


Mav  5.  1993 


Mr.  Joseph  L.  Newell 

Director 

Office/of  Investment" 

U.S.  .Small  Business  Administration 

409  ird  Street,  S.W.  -8th  Floor 

Washington/  D.C.   20416 

/  Re:  Your  1 

Dear  Mr.  Newell: 

I  [am  shocked  ac  your  letter  under  Finding  1.   In  our  meeting  |of 
February  19,  1993  you  specifically  stated  that  the  reversal  qf 
the  taansaction  would  satis  if y  SBA  in  full.   In  futher  conversations 
with  you  office  it  was  explained  that  this  was  the  intent/  of / the 
SB1C,  however,  we  wanted  your  office  to  approve  the  documents ,  as 
you\  requested,  before  the  reversal  was  made.   We  mailed  /you  /copies 
of  the  jiroposed  documents  and  on  April  19,  1993  you  indicated^:;;:. 
bothXhy \etter  and  telephone  that  this  was  the  right  crourse7  of 
action^ and  if  we  intended  to  keep  or  sell  the  assets^ror  cash 
then  th^e  additional  information  would  be  needed. 


It  was  our\to\al  understanding  that  this  reversal  would  satiaify 
Finding  1 .  M£  you  wish  the  additional  Ihforaarc±on  aa  5e£  out  in 
your  letter  of  March  26,  1993  we  will  provide  you  with  the  infor- 
mation as  to  the  best  of  our  abilities  by  May  12,  1993.   Should 
cer^in  information  be  unavaliable  to  us  then  we  will  seek  your 
guilds 


You!  scate\in  your   letter  of  May  5,  1993  that  ""a^BsoiteNrepeated 
reqjuest  from  SBA,  the  licensee  has  been  unwilling  co  provide  a  full 
explanation  regarding  the  issues  raised  in  the  Examination^  Report 
undier  Finiiive  r\.   Please  furnish  to  us,  if  possible  \y   faac  today, 
coop.es  of  |wri>sren\r e quest  or  other  documentation  that  yepea\ed 
request  has  been  made  for  any  information  since  the  issues  were 
raise  in  four  letXerNif  March  26,  1993  concerning  Finding  1.]  We 
are!  unable  to  locared  ox  remember  any  such  request.   ^he  only 
written  communicatiohxf romorour  office  since  the  March  26,  1993 
le-ter  that  we  are  able\to  ideate  is  the  letter  dateX  April  JL9 ,    1993 

we  want  ti  provide  you  withsany  an^-^all  information  that  we/ have 
available]  and  cooperate  withN^ou  in  ever""/  way"~and  as  I  have  explained 
to  JMr,  Walter  Peterson  we  want  ^you  to  approve  our  every  step   and 
that  we  have  the  full  understandihgbetween  the  SBIC  ajxl  SBA.   Our 
goal  and  intent  to  to  do  everythingrhatyou  wantu^co  do.   We 
appoli-g^zeXf  there  has  been  any  misundersTanulirg7  however ,  we  want 
to  emphiVe^iiax  we  thought  that  we  were  doing  everything  that  you 
requested.  ^"""-' 

Capital -$£s£agesent  Services,  Inc. 
President 
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PERSONAL  8  CONFIDENTIAL 


May  13,  1^5 


Wayne, 


I  spbke  with^a'vid  Hale  at  1:00  today  reglrrding  the\  tentative 
Arkansas  trip  to  meet  with  the  Governor,  Arkansas  Development 
Finance  Authority  (ADFA)  and  one  other  group  thatNDavid  \=ouldn' t 
remember/plus  any  other  group  you  feel  should  be  at  the  discuss  of 

e  SBIC  Program  and  the  "Community  Banking"  concept.  \Davik  would 
ike  bo  know  when  we  expect  to  arriving  so  he  can  confirm  th\e  time 

th  ythe  Governor  and  other  attendees. 

There  is  only  one  contract  carrier  to  and  from  Lit}tle|  Rock 
lvailable  June  3,  1993 
pashlngton/Dulles  (7.10am)  via  St.  Louis  to  Little  Rock  j(10J31am) 
jpa^t  Little  Rock  (6:00pm)  via  St.  Louis  to  Wash/Dulles  /(ll/  02pm) 


Yoqr  Information: 

AfterXDaVid  and  I  finished  our  conversation  regarding  thle  Little 
Rock  t\ip\ie  told  me  of  his  recent  SSBIC  audA*r;  conversations  and 
correspondence  with  Walter  Peterson,  Marjvfn  Klapp,  Joseph  Newell 
and  you. 

If  I  understood  what  David  said,  'we  have  shut  his  SSBIC  down'.  It 
all  started  when  Tom  Anderson,  Manager  of  his  SSBIC  approached  a 
gr|3up  from  England  who  is  involved  in  Facffory^Built  Homes  among 
otiherv  things.  The  group  took  $15  milrion  ^b~f\their  assets 
cqnsistisng  of  stock,  medical  receivables  etbv.  fr-qm  American 
cdmpanies\and  invested  them  into  Tom  Andersons  cB£,  'M\p  strings 
k ached". 


Tdm  receivedsa  ^Ssegal  opinion  from  a  Little  Rock  law  firm  stating 
that  under  SSB-^Cs^ules  and  Regulations  it  would  be  acceptable  for 


to 


Acting  on  that  leg* 


hik  CDC, 


donate' 


made  a 


attached,  no  exchangeNaf 


plus  assets"  to  the  SSBIC  managed  by  Tom. 
i^nion,  Tom  took  the  $15  million  surplus  from 
donation  to  the  SSBIC  with  no  springs 


*ck,  ownership,  management  or  control. 


spokt 


irv: 


who 


^SSBICs  private  capita] 


cash  prior 


David  came  to  Washington> 

accept  the  $15  million  as  th* 

assets  are  sold  and  converted 

but  our  decision  was  final.   He 

inj  the  process  selling  the  assets 

Newe-llwbo\told  him  the  assets  are  not  acceptable  and  to  reverse 

the  ent} 


lsented 


a  leverage 
our 


whet 


meet 


eed  to 
ing  the 
e  argued 
on  and  was 
ou  and  Joseph 
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During  subsequent  conversations  with  our  office  Walter  Peterson 
told  him  not  to  sell  the  assets  or  reverse  the  entry.  Then,  our 
examiners  did  an  audit^asJs£d_IoaiL_Anderson  questions  that  he  felt 
could  not  be  answer--w"rtKout  the  appro\7a~U^of  the  England  group  and 
everything  is  jxiw  at  a  stand  still. 

He  said  several  letters  have  been  written  regardingxthe  transaction 
and  by/Miin  putting  everything  back  the  way  it  was\is  no  longer 
lble  to  us  untii-tre- answers  "alri— tive  questions  regarding  the 
las  provided  us  witfiSaJ^l  the  information  he 
know  what  else  we  want^lvim  to  dc 

letter  and  did  not  receive  ^a  reply.   He 

r  told  him  we  were  reviewing  h!bs  letter  and 

He  wrote  a  second  letter  with  nb  response, 

and  was  transferred  to  Walter  and  received 

According  to  David,  no  one  has  returned  his 


He  told  me  that  Joseph  Newell  and  Walter  Peterson  both  spoka;  with 
the  ^England  group',  he  gave  us  their  names,  address  and  everything 
he  has  and  still  we  referred  this  to  the  Inspector  Genera/ls  pffice 
for  investigation. 


He  Niias\  other  investors  interested  in  his  SSBIC  however,  hie  can't 
enter  Lnto  a  contract  with  this  investigation  pending  and  he's 
unab\e  to  reverse  the  $15  million  transaction  or  sei.1  the/ assets. 


His  maj>r  concern  is  taking  a  loss  on  the  SJr5  million  during;  this 
holding  period  which  he  could  be  liable  f£r  an  undetermSnoH  am"-"  in* 
of  money,  not  to  mention  the  loss  his  SSBIC  is  facing. 

David  ask  that  I  share  this  information  with  you. 
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SUMMARY; 
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CAPITAL  MANAGEMENT  SERVICES,  INC. 

LXXCLE    B,OCK.r-_JARKANSAS 

license    No.    06/05^5^07 

May    19,     1993 


Non-cash  assets  were  contributecP-to  CMS  as\a  capital 
contribution  that  were  represented  toHqe  freehand  clear 
liens  and  encumbrances.  It  is  questionable  as  to 
'whether  this  representation  was  correct.  XTMS  attempted 
to  obtain  leverage  from  SBA  based  on  this\i.ncre,ase  in 
capital. 

Licensee  transferred  certain  assets  to  an  assbciate  in 
exchange  for  stock  which  was  represented  to\  be]  non- 
restricted  stock  listed  on  NASDAQ.  The  stock  is 
restricted  and  not  listed  on  NASDAQ.  The  valuf  o^  this 
stock  is  questionable. 

We  have  attempted  to  obtain  the  source  of  the  dbnated 
assets  without  success.  Therefore,  the  matter  has  been 
referred  to  the  Inspector  General  for  investigation. 

CMS  did  not  make  interest  payments  on/two  debentures. 
The  Investment  Division  is  schedulingei  pre-liquidation 
meeting  for  May  21  at  10:00. 


BACKGROUND: 


CMS  is  a  Specialized  SBIC  that  was  licensed  on  3/14/79 
and  it  has  $1.4  million  in  pripate^capital  and  $3.4 
million  in  SBA  leverage. 

:n   June   1992,   Licensee   initiated N.two\  non-cash 
transactions   with   an   associate   (Cenrral  \Arkansas 
Community   Development   Corporation)   which   were   not 
isuranjated  until  September  1992: 

;epted  a  pool  certificate  backed!  by  medical 
receivables  valued  at  $11.5  million  and  National 
Building  supply  (NBS)  stock  valued  at y$2.3  raijllion 
as  a  contribution  of  non-cash  assets  which  was 
represented  as^-eji  increase  in  private  capita/ 

Licensee  received  NBS  stock  valued  at  $2.5/million 
for  certain  assess  held  by  the  Licensee  which  were 
reported  by  the  Libensee  to  be  of  comparable  value. 


October  1992,  Licensee  appTiea  for  $6  million  of 
evexage  in  the  form  of  preferred  stock  based  on  the 
cab-iial  increase  consummated  in  September  1992. 


On  December  8,  1992,  Licensee: 


41-380  97-  12 
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Was  reminded  that,  as  a  matter  of  policy,  SBA  does 
not  leverage — eapitaXcontributed  in  the  form  of 
nor^ealHassets  untilsileh^assets  are  converted  to 
rash. 


Was  advised  that  an  examination  ofxthe  Licensee's 
operations  would  oe  .needed  before  ^^ny  leverage 
could-*e^prbvided . 

Was  advised  that  approval  of  disposition  "Of  assets 
to  an  associate  would  be  conditioned  \  on  the 
Licensee  converting  the  MBS  stock  into\$2 . 5  million 
of  cash  within  120  days. 


Was   advised   that   the   $6 
application  was  being  returned. 


million  \  leverage 


On  December  9,  1992,  SBA  agreed  to  accept  a  $1.4  million 
leverage  application  based  on  the  licensee's 
representation  that: 


the  medical  receivables  were 
liens  and  encumbrances  and 


free  and/ 


of 


the  licensee  would  dispose  of 
received  in  exchange  for  Licensee 
days. 


the  NBS  stock 
rsets  within  120 


larCh  11,  1993,  the  Fv»»in»filpn  ropnH-  nn  >h«  T.  i  l'»n»P 

issued.  Among  other  things,  the  examiner  was  not 
able  to  determine  the  source  of  the  donated  assets.  The 
examiner  reported  that  th-are  was  a  reluctance  on  the  part 
of  the  Licensee's  management  to  dyselgse  any  information 
concerning  the  source  of  the  dona 


in  March  26,  1993,  an  examination  letter  \was  sent 
advising  the  Licensee  of  the  results  of  the  examination 
id\stating  that  the  leverage  application  VouldX not  be 
processed  until  the  regulatory  matters  were  resolved. 
The  ietrer  also  provided  the  Licensee  another  ^opportunity 
to  exjHairKthe  source  of  the  non-cash  assets 

On  April  2s!,  £993,  SBA  received  the  Licensee's  response 
to  the  Examination  letter.  Answers  ,to  questions 
concerning  donetedassets  were  not  provided.  Instead, 
the  Licensee  stated^-that^  they^wo*rld  reverse  the 
transactions  and  that  no  expTanatiShshould  be  necessary. 

o    1  On  May  5,  1993,  the  matter  was  referred  to  the"  Of f ice  of 

\  Inspector  General  for  investigation  with^jthe  expectation 

^^^   that  the  source  of  the  contribUtetTassets  will  be 

^^■"■^s^dfeAtif  ied.   Licensee  was  advised  that  they  were  not 

responsive  to  the  examination  letter  and  that  the  matter 

had  been  referred  to  the  Inspector  General. 
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On  May/7,  1993,  ID  was  advised  that  CMS  has  not  made 
interest  payments  on  two  debentures: 


days  to  make 


14,867  was  due  on  March  3  an 
$35,952  was  due  on  March  17 

By  letter  of  May/0 .  1993. _CMS  was  given 
payment 

On/May  18,  1993,  David  Hale 
cecutive  concerning  the  non 
that  a  check  was  in  the  mail 
would  have  to  sell  assets  to 
He  advised  that  the  check  wou 
1993. 


ID  confirmed  that  there  was  enough  in  the  account  to 
cover  the  $14,867  check;  however,  there  would  not  be 
enough  to  cover  the  second  check. 


Our  normal  procedure  is  to  transfer  a  licensee  to 
liquidation  when  payments  are  not  made  in /a  ;fci,.iely 
manner.  /    / 
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PRIVILEGED  AND  CONFIDENTIAL 
,  1993 


arles  Mezger,  Acting  D 
Office  of  Examinations 

Phyllis  Dawson,  Chief  Area 
Office  of  Investment 

Joseph  L.  Newell,  Director 
Office  of  Investment 


%fm-^, 


Capital-Management  Services,  Inc. 
e  Rock,  Arkansas 
cense  No.  06/06-5207 


M. 


I  returned  a  call  from: 


al  Agent  David  Reign 
ral  Bureau  of  Investigation 
Financial  Centre  Parkway 
#2  Financial  Center,  Suite  200 
Little  Rock,  Arkansas  72211. 


workpapers  for  the  examination  of 

ended  November  30,  |1992.,   He 

igs"  Numbers  1  and  2,  but  a 


/ 


report 


/ 


-S-tock— leverage  Application 
.ated  correspondence/ 

copy  of  the  Licensee's  Ahfmal  Report,   SSA-'rcrm  4  63, 
including  the  IPA  Report,  for  theTYSs-  6:-30— 9*r""and  6-30-92. 
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Copies  of  SBA  Forms  103^  filed  by  the  Licensee  for  the 
following  SBCs: 

Aut 

Arkansas  Commercial  Realty 
Property  Care,  Inc 
Cole  Masonry__i_Co«3trttet-i 
Midwest^GCnsulting 
Med-A-'Corp 
Incredible  Closeout 


Telephone  numbers  for  Autometrics  and  Med-A-Corp  which  he  said 
wa^  known  to  the  SBA  examiner. 

Copies   of   third-party   correspondence   (if   any) \  se 
i/nformation  from  SBA  about  National  Building  Supply,  jnc 
^irst  Dominion  Financial  Group. 

Copies  of  any  prior  referrals  to  the  OIG  re:  iCap^tal- 
lanagement  Services,  Inc.  over  the  last  five  (5)  years. 

S/A\Re\gn  stated  that  the  FBI  inquiry,  at  this  time,  is  limiked  to 
information  available  from  other  than  "public"  sources/e.g/  their 
files,  and  SBA  files  but  not  SEC  files. 

Items  ^umbers  1,  2  and  6  should  be  providedJsy'  the  Office  of 
Examinations^ directly  to  Special  Agent  Dav id^Re'ign .  The  balance  of 
this  request\/ill  be  handled  by  the  Office  of  Investme 

THIS  INQUIRY  SHOULD  BE  TREATED  AS  CONFIDENTIAL. 
/ 

sH> 
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III    ,. 
■  -I, 


U.S.  Small  Business  administration 

Washington,  D.C.     20416 


"■■•*!" 


Janice-'E'.  Wolfe 

Act-frig  Associate  Deputy  Administrator 
'tor  Finance,  Investment  and  Procurement 

Charles  E.  Shepperson"/Z<j£i- 
Oeputy  Associate  Administrator 
for  Investment 

Fraud  Against  the  SBA — Capital  Management  Services, I  Inc 

Orn  August  3,  we  received  the  attached  letter  from  the  United  Spates 
Attorney,  Eastern  District  of  Arkansas  concerning  the  investigation 
of \capltal  Management,  Inc.  We  referred  this  case  to  the  inspector 
General  for  investigation.  The  Inspector  General  referrea  the  case 
to  nhe  Yederal  Bureau  of  Investigation  due  to  lack  of  resources. 


The  U\S.  ^Attorney's  letter  describes  instances  where/the  licensee, 
David  Kale\  has  submitted  false  and  fraudulent  statements  (etc.  I 
have  also  attached  Joe  Newell's  analysis  ofjttle  U.S.  Attorney's 
letter.   \  \  r-"^       _] 

I  mentioned  this  case  to  Marty  Teckler  today  and  we  will  get 
together  with  his  staff  later  today  to  discuss  the  proper  course  of 
action. 
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United  States  Attorney 
Eastern  District  of  Arkansas 


Mr.  [Roqe?   Petarson 

Small  2us.  Administration 
409|3rd  /Street,  S.W. 
Investment  Division,  6th  floor 
Washington,  D.C.,  20415 


Dear 


A  stoXk 
account  of  s 
cash  in  it. 
$300,000.00, 
vent  into  a 
cash i ex  check 
Servi 
Effec 
$400, 
capit 
new  s 


November  4,  1988,  he  transferred  from  the  account 
to  Capital-Management  Services,  Inc.,  $400,000.00, 
savings  account,  and  $400,000.00,  in  the  form  of 
delinquent  loarys— Capital  -Management 
book: 

rest 
nev 


oogus 

j[  think  something  similar  cccvrred  in  March, 

$1,500,000.05)  leverage  on  the  bas is~^~-a£_  $ 5 0 2_1_0J3£<'0 0  in  new 
'capita^i-^^  V  need  all  the  documents  that  can  ce  located  on  the 
1986  leverac. 

Also,  in  early  19e8,  David  Hale  applied  for  leverage  and  was 

turned  down.  Please  send  what  can  be  found  about  this. 
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material  on   the   1983^yezace. 

truly/ 
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Transaction  One 


JCC.CCC' W/d  by  Oav»d  Hal*  1 i/CJ/ea 


i  liGwaS 


1 11  Commercial  5ann  i 
Coanmr  i  Owcx 

••eooei 

fsaao.ooo 

"Pu/enasad  by  Sunoaii 

Oouo  inc.*        _ 


'  1st  Comrtiaraai  Ban* 
i  Casruar  i  Chad* 
j  *180080 

ill  750 

•Putcnaaao  By  3jc*iarc  vi 
C«aey.  PA. 


i  si  Commercial  Sank 
Caantar  s  deer. 

••ecoe: 

IM.2S0 


Total  MO0.CO0 

>m  oOacnvd  list  ilarncn; 

Jaocei!  amcur-t  Sy  accsc"" 
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U.S.  Small  Business  administration 

Washington.  O.C.     20416 


Ste 


DATE 


Attached  is  a  conference 
SBIC. 


In  accordance  with  the  applicable  procedures,  /a  meeting 
will  be  held  in  my  office  at  2:00  P.M.  on  August /16, 
1993  to  decide  on  action  to  be  taken  by  SBA 
regulator  and  creditor. 

would  appreciate  it  if  you  or  your  designee 
attendance. 

Lafcribution: 

Ronald  Cibolski  -  Office  of  Liquidation 

Marty  Teckler  -  Office  of  Genera ]/~-€oainsel 

Mark  Stephens  -  Office  of  General  Coilnsel 

le  S.  Foren  -  Investment  Division 

Ned  Shepperson  -  Investment  Divi^on 


Wayne  S.  Foren 
Attachment 
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PRIVILEGED  AND  CONFIDENTIAL 


Capital  Management  Services,  Inc 
1910  North  Grant,  Suite  200 
Little  Rock,  Arkansas  72207 
License  No.    06/06-5207 
Telephone  No.  (501)  664-8613 


Organization  and  Management: 

Licensed:    March  14,  1979 
))   Officers.  Directors  and  Owners: 
TITLE 


Davi 
2823 

Little 

Linda  Sue\ 
2823  N.  Pit 
Litrle  Rock, 

Hazel  Dennis 
10453soJulie  Beth 
Cypr 


President/ 
Director 


Loaris   &    Invest    (cost) 
Unraalizedl  Deprec. 
Unr^alized\Apprec. 
Loans   &   Invest    (value) 
C  a  s  n^S-JCdl  e  xun  d  s 
Other  Ass 

Total  Assets 


2,214, 402 
51,819 
16,487,740 


$18,753,961 
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LIABILITIES 

SBA  Guaranteed  Deb 

Other  Liability 

Total  Liabirllties 
CAPITAL  _/ 
Private  capital 
SBA  Preferred  Stoc 
Unrealized  Gain^-fL'oss) 
Non-Cash  Gain/tncome 
Undi/s.  Rea^c  Earn.  (Loss) 

$16,683,6 
Abilities  and  Capital 

andinq  SBA  Debt: 


$1,500,0^0  \  05010500-02 
5.    Violate 


Loan  Number 
01344600-04 
01436600-07 
01455000-09 
tock: 


12/09/ 

09/10/86 

03/22/89 

09/30/89 


Violation  of  Section  107.906  (b)    False  Statement. 
The  Licensee  is  in  violation  of  Section  107.906  (b) 


There 


e  eleven  instances  of  false  statementiscvted  in  items  1 
tHfcpugh  7  of  the  attached  memorandum  (RE>v£RAUTKAGAINST 
SBA 


Chronology  of  SBA's  request  for  corrective  actio* 
Since|  bfae  NLicensee  cannot  rescind  a  false  statement 
no  retjues^  rbr^  corrective  action. 

Finar 

In  our  opinion,  the  reported  financial  position  erf  licensee 
as  of|  9/30/92  does  T^ot  gvve  a  true  picture  of  the  underlying 
condition  of  the  licensee /^"Sfthe  licensee  's^sxatement  yof 
financial  position  is  aX^steaTr«-~xsmaYe_-fehe  donated  capital 
and  the  shares  of  NationaXBuilding  Supply  (NBS)  ,  which  is 
insolvent,  are  written  down^-to^  zero,  the  licensee's/capital 
impairment  is  171%,  as  shown  on^rhe  adjusted  Statement  of 
Financial  position.  In  addition,  tn~e^e-  arp  geofl  reasons  to 
"Be-iieve^^hat  the  Licensee's  Portfolio  Securities  are 
materia-ii^overva  lued . 
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Statement  of  Financial  Position 


Adjusted 

900/92 


Portfolio  Securities  Cost 
Less  Current  Maturities 


Current  Asset 
Cash 
Interest/and  divds.  rec. 

irreny  portfolio  mat. 
^ther /current  assets  (UBS) 


Other  Assets 


Furniture  and  equip. 
3thep  (donated  assets) 


Total  Assets 


Debt  SBA 

other  Liab. 

CapitalN 

Paid  ih\Capdtal  &  Surplus 
3*  Preferred) Stock 
UnrealizedNjain  (loss) 
Undist.  Realized  Earnings 
Total  Capital 


Total 


Cap! 


15,166,092  (i3-p59,782)  1,406,^10 

1,400,000   L ' — 3r,400,"d00 

(28,759)  (28,759) 

146,335   (2.  513  .999W2  .367,664) 
16,683,668  (16,273,781)    409,837 
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SBA  Audit: 

An  ExaminationSeport  dated  March~Tl-7-^l99  3  for  the  24 

month  perio^ended  November  30,  1992  contained  the  following 

findings; 

Finding  \/-   Assets  transferred  to  an  Associate 
OverlineJjwe"5"Ement 
Assets-^not  properly  safeguarded 

Finding  2  -^Sale  of  assets  misclassif ied 
Misrepresentation  to  SBA 

The/ Of  f  ice  of  SBIC  Examinations  made  the  following  statexment\in 
its  transmittal  letter: 

re  believe  the  donation  and  exchange  of  assets  raises 
srious  questions,  such  as  potential  conflict  of  intejres 
■ansactions,  which  we  could  not  pursue  because  of  M 
iderson's  refusal  to  answer  our  questions  regarding /CA 
J^urce  of  the  stock  and  accounts  receivable,  without 
litional  information,  we  believe  the  potential  fo 
k undisclosed  material  facts  exists  in  the  transactions 
including  the  potential  for  illegal  activity 

In  a  Mas 

Office  ol 

source  of 

receive  ans; 

IG  on  May  5, 

the  matter  to  the  FBI. 


6,  1993  examination  letter  to  the  licensee,  the 
^estment  sought  answers  to  quest iops^concerningXthe 
;tock  and  accounts  receivable-r^Since  01  did  notl 

to  these  questions,  it  refLvrcd  the  walLm.  L"6~  the 
93  for  an  investigative  evaluation.  IG  referred 


""Recommendat  ion : 

l6  recommended  that  the  Licensee  be  transfe 
Liquidation  to  commence  appropriate  legal  and/or 
Lhistrat^vev  action  to  protect  the  interest  of  SBA 


Office 


Walt 
Fina 
Offi 


ir  Peterson 

icial  alnalyst,    Are" 

:e  of  Investment 


Phyllis  E.I  Dawson 
Chief,  Area  II 
Office  of   Investment 
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INVESTMENT    DIVISION 
SUITE    6600 
■'*    BUSINESS    ADMINISTRATION 
IASHINGTON,    DC 


20416 


MEMORANDUM 


S3IC  F>ies  INV  6-7-1 

Joseph  L.  Newell,  Directo 
Office  of  Investment 


UD  AGAINST  SBA 
Capital-Management  Services 
License  No.  06/06-5207 


August  3,  199  3 


on  information  provided  by  the 
United  States  Attorney,  Eastern 
July  29,  1993  (copy  a 
nagement  Services,  Inc. (the 
90^000  of  leverage  funds. 


A  review 
information" 


SBA  files  of  the  Lic« 
vided  by  the  DOJ,  disclosed1— Lhu  fUiluwi.iL," 


False  and  fraudulent  "Amendment  to  License  Application" 
dated  11/04/88,  signed  by  David  L.  Hale, filed  under  cover 

letter  dated  11/07/88  (signed  by  Dav/TcTiv^Hale)  ,  falsely 
certifying  to  a  bogus  $400,000  increase  rn^the^Licensee's 
private  capital. 

False  fanbVfraudulent  letter  dated  11/18/88,  signed  by\David 
L.  Ha]  e\  falsely  reporting  the  source  of  the  $40o\ooo  tio  be 
the  piocebds^Xtotal  $364,000)  from  his  wife's  sale\  of  a\ 
small  commeKciaL  center. 

3.    False  and  fraucJulentvletter  dated  11/12/88,  signed  by  Da^id 
L.  Ha]e,  f alsely  repor<ting  the  repayment  in  full/of  the 
Sunbe]|t  Group,  Inc/\^oan\C$380, 000) 

False  and  fraudulent  "AbplicatTo'n—f-or  Fuftd-S-*  ($400, 000/P/S 
and  $300,000  debentures")  dated  11/04/88,  signed  by  David  L. 
Hale  and  filed  under  cover  of\letter  dated  ll/16/88x  signed 
by  DavUd  L.  Hale. 

5.    FaTtseanii  fraudulent  letter  dated  February  6,  1989,  signed 
by  Dav~Td»^>?  Hale,  reporting  receipt  of  an  $3,250.00  payment 
in  November  1988  on  the  Mabe  Communication,  Inc.,  loan  and 
payment  in  full  of  the  Sunbelt  Group,  Inc.  loan. 
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False   and    fraudulent    filing   cf    Portfolio 
S3A    Fon    1031    as    follows: 


ir.ancing    Repc: 


Plant  and  wor} 
amount   o 
11/09 


.iyiLai — rea-o^to    Lame  , 
00,000,    signed   by   Dav 


r.c .  .     m 


L.  Hale  and  dated 


y  in  coins,  expand  operations  and  working  capital 
in  the  anoun£  of  $3  00, 0i 
(Mclntire)  < 


/07/68. 

tory,  equipment  and  ope 
v  Hydraulics  and  Supolv 
the  amount  of  $200,000  signed 
11/11/88. 

and  continuous  false  and 
ows: 


ludul 


Annual  Report,  SBA  Form  4  63,  for  the  FYE  0i 

reports  loans  to  Lame,  Inc.,  Mclntire  and  River  ^ali'ey. 

Annual  Report,  SBA  Form  468,  for  the  FYE  06/3( 

ports  loans  to  Lame,  Inc.,  Mclntire  and  Riv« 


Report,  SBA  Form  4  68,  for  the  FYE 
s  all  leans  reduced  to  -0-  balan 

^n  a  cover-up  of  the  bogus  fj 

itire,  and  River  Valley,  these  securities  have  been 
exchanged  for  other  securities  issued  by  "questionable" 
entities  at  "Questionable"  values  as  discussed  below: 


A:\  On  04/15/91,  the  outstanding  f inane 
liquidators,  Inc.  ($339,776),  River 
Lasne.  Inc.  ($300,000)  and  Arkansas 


($58y425)  were  exchanged  for  equity 


merging  ■"/■stems,  Inc. 
rbexspace  Corp. 
PaXienX  Communications,  Inc. 


B. 


Ori 
( 

fd 


Or 


02/12/91,  the  outstanding  financi 
300,000),  and  SoutheraFoods  ($113,650)  ^yere  exchanged 
r  an  ecuitv  investment  rrs-^ied-A-CcrOj 


06/01/92,  the  eguity^positions  in  Converging  Systems , 
Irk:.  ($400,000);  CyberspaCftv^Corp.  ($350,  000)  ^Patient 
Conmunications,  Inc.  ($250, 00D>--aXgng  with^<^other 
firtatneings  were  exchanged  for  stock  of  National  Building 

iiy^Inc.  with  a  reported  value  of  $2,514,000  as 
reported  on  the  most  recent  financial  statements  filed 
with  SBA. 


SBA  has  questioned  the  value  of  the  National  Building 
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Supply,  Inc.  stock  as  veil  as  the  circumstances  under 
which  it  came  into  possession  of  the  Licensee. 


On  03/15/93,  thg^jerniitiy  '.nvTTtggnt  in  Med-A-Ccrp 

(S4  20,000)^-w«sexchanged  for  ane&aijrv  investment  in  FSA 

Financier!  Services,  Inc.  (F< 
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INVESTMENT  DIVISION 
SUITE  6600 
S.  SMALL  BUSINESS  ADMINISTRATION 
WASHINGTON,  DC   20  416 


False  arid  fraudulent  "Amendment  to  License  Application" 
dated  11/04/88,  signed  by  David  L.  Hale,  filed  under  cover 
of  letter  dated  11/07/88  (signed  by  David  L.  Hale),  falsely 
certifying  to  a  bogus  $4  00,000  increaser"in»>£he  Licensee's 
private  capital. 


False Nand  fraudulent  letter  dated  11/18/88,  sigrted 
L.  Hale\falsely  reporting  the  source  of  the  $40<?,00( 


David 
to  be 


is  (total  $864,000)  from  his  wife's  sal^ 
lercial  centc_-. 


of 


snt  letter  dated  11/12/88,  signec 
reporting  the  repayment  in  full 
nan  ($380,000)  . 


by  Da 
f  the 


id 


the  pf 
small 

Falsel  and  fr> 
L.  Ha.e,  fals 
Sunbelt  Group, 

Falsejand  fraudulentNjApp location  for  Funds"  i^400, 000  P/S 
and  $500,000  debentures^  da teo>i-l/fl4/88 , ^s*gned  by  Dav/d  L. 
Hale  and  filed  under  covex^of  letter  dated  11/16/88,  ^signed 
by  Dayid  L.  Hale. 

"alse  ^and  fraudulent  letter  datea"Te^u3iary_-fi-»---'*^89<  signed 

^David  L.  Hale,  reporting  receipt  of  an  $8,250.00  payment 
in  No>«metec  1988  on  the  Mabe  Communication,  Inc.,  loan  and 
payment  lh^rull  of  the  Sunbelt  Group,  Inc.  loan. 
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SBA  Fora  1031  as  follows: 

A.  Plane  and  working  capital  loan  to  Lame.  Tr.c.  ,  in  the 
amount  of  $300,000,  signed  by  Oavid  L.  Hale  and  dated 
11/09/88. 

B.  Equity^fn  coins,  expand  operations  anti-vworking  capital 
loap^in  the  amount  of  $300,000  to  McIntiYe  Mumismatic 
Auctions.  Inc.  (Mclntire)  signed  by  David  E>v  Hale  and 

aeed  11/07/88 


Inventory,  equipment  and  operating  ca 
ValLev  Hydraulics  and  Sueolv.  Inc.  (Rive 
in/the  amount  of  $200,000  signed  by  David 
ted  11/11/88. 

Ongoing  and  continuous  false  and  fraudulent 
as/ follows: 


Annual  Report,  SBA  Fora  463,  for  the  FYE  06/30/89, 

reDorts  loans  to  Lame,  Inc.,  Mclntire  and  River  Valltev. 

/    /; 

Annual  Report,  SBA  Fora  463,  for  the  FYE  06/3  0/90   / 

reports  loans  to  Lame,  Inc.,  Mclntire  and  River /Valley . 

Annual  Report,  SBA  Fora  463,  for  the  FYE  06/30/91 

eports  all  loans  reduced  to  -0-  balances. 


arntain  a  cover-up  of  the  bogus  financings  to  Lame^ 

ve^-b* 


To 

IncX  McJntire,  and  River  Valley,  theses-securities  have^-Oi 
exchanged\for  other  securities  issuedfbv  "eruegT'  nraW1  a" 
entitieWat  "questionable"  values  as  discussed  below: 


A.   On  04/15/91,  the  outstanding  financings  of  Retail 

Liquidators,  Inc.  ($389,776),  River -aalj.sv  ($248,413), 
Lame.  Inc.  ($300,000)  and  Arkansas 
$58,425)  were  exchanged  for  equity 


on  02/12/ 
(9300,000) , 


exchanged 


for  an  equitysinvej 

Orj  06/01/92,  the  equity  petitions  in  Converging  Systems , 
Inc.  ($400,000);  Cyb^<space  Co?jr: — (-$"3*50,000);  Patient 
Communications,  Inc.  ($*iso,000)  along  with  4  other 
financings  were  exchangecNfcor  stock  of  Nationa>'fluilding 
Supply,  Inc.  with  a  repcrted>syj>uje_  of  $2J_SJ>^6oo  as 
reported  on  the  most  recent  financial  Statements  filed 
hN 


SBA  has  questioned  the  value  of  the  National  Building 
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Supply,  Inc.  stock  as  wall  as  the  circumstances  under 
which  it  cam*  into  possession  of  the  Licensee. 


0. 


On   03/15/93,    the   equity   investment    in  Med-A-Corp 
($420,000)    •riiTryr>iafTgrri    gagman    equity    investment    in    FSA 
rinancial^S-efvTces,    Inc.     (FSA) 

SBA/H^s   questioned   the   exis 
assigned   to   the   exchanqe   tr 
,/(ugust   2,    199  3 
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U.S.  Small  Business  Administration 
Wa*mimctoh.  o.c.     :04l< 


Sfe^ 


DATE 


TO: 


PRIVILEGED  AND  COSFJ 

/     AlWUSt  9,  1993 

Ersiclne    B.    Bowles 
^Adartrnstrator 

Waffii  1p?    Foren        ' 

Associate  Administrator  for  Investment 


£^*£^A*>fc£w 


Capital -Management  Services,  Inc. 
Little  Rock,  Arkansas 
License  No.  06/06-5207 

/   / 

This  is  to  inform  you  that  there  have  been  significant  new 
developments  concerning  the  above-referenced  Special/zed/  Small 
Business  Investment  Company  (SSBIC)  that  may  lead  to'  a  criminal 
indictment  of  the  manager  of  the  SSBIC,  Mr.  David  Ha-Ie. 


On  August  TV  1993 ,  the  Of f ice^of  Investment  rec«i\ 
the  United  \States  Attorney',  Eastern  -Bistric 
concerning\^he  Licensee's'  1988  application — fre* — 0900,  000 — m  SBA 
leverage.  In  connection  i.' with  Ithe'  application,  the  Licensee  is 
alleged  to  have  engaged  t— -  a  j— rims  of  bogus  transactions  that 
caused  SBA  to  believe  that  the  .Licensee  had  increased  its  private 
capital  by  $400,000  and  thatpreblem  investarentshad  been  repaid. 
On  jthe\basis  of  the  Licensee's  false  statements-^  SBA  approved 
funding  vin  the  amount  oft-' $900,000.   / 


Lved  a  letter  from 


Lnc 


We  junders^roi  that  the  tt  .  gi  _a t^opev  met  with  Mr.  ^HaleXand  his 
attorney  jon.  Jtua^ust  6,  1993^and  presented  him  wrEfl'  a\  draft 
i4.^!Lctmentt  alleging — UiaL — Mr":  Hale  and  two  other  ^individuals 
defrauded  { the  Oni ted  States  (SBA)  in  1988.  SBA  was  sent  a  copy  of 
thej  draft I  indicrmentX^SBA  personnel  from  the  Investment  Division 
and  the  Office  of  "Beneral  Counsel .will  meet  with  the  FBI  and  the 
U.sj.  Attorney  in  Little  Tlpck  on  s^ugust  10,  1993\to /discuss  the 
evidence  against  Mr.  Hale  iinrt  thrr  VTftTr-with  n  gjew  rnimrrt-  placing 
the)  SSBIC  I into  receivership. 


all 


We  have  also  been  informed  by^the  Assistant 

licensee  made  false  statementsxin 

leverage  ifci  the  amount  of  $6.0  million.  The  1992  reques 


that 


.S.  Attorney  that  the 

1992  application/for  SEA 

'for  funds 

wasjnot  approved.  Finally,  the  FBI^~and__the  U^S^-^Attorney  are 

investigating^ the  Licensee's  L9^86  and  1983  lever; 

determinV-ifJrxaud  was  involved. 


rage  applications  to 


line^if^Txai 
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in  the  united  states  district  court 

eastern  di_sirict__qf  arkansas 

Stern  divisT 


UNITED  STATES 
VS. 

DAVID  L/HALE; 
CHARLES  MA' 

EUGENE  FITZHU6H; 


THE 


t  from  on  or  about  the  3rd  day  of  November,  1988,  /and 


in 


contAnuiag  through  on  or  about  the  22nd  day  of_JU**»emUii ,  viysj)^  i 


/ 
'E,  CHARLES 


District  of  Arkansas,  defendants  DAVID  L. 


GENE  EIT2HUGH,  did  consaire 


States\ 


free  together  to 


that!  ^?  in  gioJafr^on-  of 

agreeing  to  qause   falsy  entries   in   t)he  books, 
ntS\Of   Capi^al-ManagentenL_lServices,    Inc./    a 
Company1,    licensed  by  "t 
in  violation  of  18  U.S.C.  645,  by  agreeing  to.  cause 


be  made  to  the  Small  Business  Administxatirn  to 

\ 
d  to  obtain  money  thereby,    in  violation  of 

J  I 

18  U.S.C.    1001,  by  agree irig^to  conceal  and  cover  up  material  facts 

a  !  matter     within     the\juH^diction     of     the     Small     Business 


further  agreed 


Admin  list  ration,   an  agency  of  the  un 
to  defraud  the  United  States. 

lit    was  \a    part    of     the    conspiracy 
MATTB^sT^then^jin   employee   of   an    investment    firm  would   transfer 


nt     CHARLES 
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from  an  account  held  by  said  firm  for  a  Louisiana  Family, 
$800,000.00  into  another — account  at  the-^firm  in  the  name  of 
Fitzhugh  Foundajt-fon  (defendant  Eugene  C.  FitzhugfrK,  and  the  money 
would  then  Sfc  transferred  in  the  sum  of  $400,000.00  to^iversif  ied 
Capital 


nts^-fdefendant  David  L.  HaleT>-and  would\then  be 


a\  savings  account  of  Capital -Management  Services, 


iness /Investment  Company,  principallyX owned  by 

hich  company  also  would  receive  vthe 

hier's  checks  purportedly  in  payment 

oans  made  by  the  company  to  other  entities  in 

represent  to  Small  Business 

00,000.00  into  the  company  by 


ey  his  wife  had  obtained /from 


i  'of  a  stock  purcl; 

ste,  as  evidenced  by/$400,000vu0  now  iA  the 
Capital-Manigemtont  savings  acp6unt,  an^  thefcomoany  would  *™iy 
under  the  SmallT  Busines  Investment/rompany  Act,  fos^  $900,000.00 
from  the  Small  Business  Administration  Eo\   the__purpose\pf  making 

►  to\aall  businesses,  the  application  ^hdv-ioa,  ^amon^s  c 
things^  comrartments  to  make  a  loan  to  "Corporations"  irr  yie  sVm  of 


Matthews'  home  and  off  iceXaddressesV. 


conspiracy  that  wjrth  the  assistance 

,  defendant,  DAVID  L.  HALE  would 

/      / 
Lame,  Inc., 


ctions  purportedly  to 


/ 


River  Valley  'Hydraulic  and  Supply,  fftc-»-^_and  Mclnfrire  Numismatic 
Auction,  Incl,  totaling  $800,000.00^  with  their  entities,/£o  in 
lit  the 


turn    remi 


rprawtLichr  de  f  endan  t 
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CHARLES  MATTHEWS  had  originally  transferred  the  $800,000.00. 


OVERT  ACTS 
In  furtherance  of  the  conspiracy  and  to  effect  the  objects 
thereof/  the  defendants  in  the  Eastern 
perform^d-fche  following  Overt  Acts: 


A£h_diy  of  November,  1988,  in  the  Eastern 


defendant,  David  L.  Hale,  willfully  did  make 


the  purpose  of  influencing 


stration,  in  he  represented 


V* 


jftal    he    invested^  in    Capltal- 


Arkj 

a  state!      iow>ng;\it  to  be  ti 

the  actions  of  the  Smiall  Buj 

his  wife\as\the  source 

Management  Sjrs terns, •inc. ,  his  wif y  purport* 

from  an  August  14,  1988,  sale  of/ a 

he  knew  that  the  source  of  funds  waj 

and  the  new  "capital"  was  shown,  all  in  vi 

§645. 

COUNT  III 
That  ftjom  oX  orx  about  the  1st  day  of  March,  1989,  and 

;    L 

DAVID 


Eastern  Distsict  of  Arkans 

id  c 
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statements  of  Capital-Management  Services,  Inc.,  a  Small  Business 
Investment  Company ,^14-ceT?sed  by  the  SmalT~~Busaness  Administration, 
sot     18  (J.S.C.  645,  by  agreeing  to  cause  false 
statements/ tO/*«  made  to  the  Small  Business  Administration  to 
influence  iX*   actLLoils  and  to  obtain  money  thereby^  in  violation  of 
agreeing  to  conceal  and  cover  up  mater ial\f acts 
sdlction   of   the  Small  \  Business 
United  states,  and  further,  agreed 


conspiracy  that  defendant  CHARLES 

/   / 
pnt  firm  would  transfer 

a  Louisiana  /Family, 

/    / 
Factors,  Inc. ,  and/ this 

Services,  Inc.,  a  Small 

Business  Investment  Company,  principally 

L.  KALE,  by  way  of  cashier's  checks  odrportedly  in  payment  on 

2  loans  made  by  the  company  to  other  enti£bes  in  the  past. 

david  L.  BALE  would  then  represent  to  Small  Business 

that  in  connection  with  the  company's  application  under  thexSmaiU 


Business  Inves 


Company  Act,  for  $900,000.00  funding, 


certain  loans  questioned  by  the  Small  Business  Administration  had 


been  paid  off  or  were  current. 
lit  was  also  a  part  of 


;he  cons 


ispiracy  that  defenda 
HALE,  I  would  I  then  create  andXfund  a 


Mortgage  Company  in  Uie  sum  of  $275,000.00  with  it 


DAVID/L. 

with  Liberty 
rt  turn 
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MATTHEWS  had  originally  transferred  the  $275,000.00. 

Q.VSRT  ACTS 
In  furtherance  of  the  conspiracy  and  to  effect  the  objects 
thereof/   Che  defendants  in  the  Eastern  District  dl,  Arkansas 


performed  thefbi lowing  Overt  Acts: 
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U.S.  Small  business  administration 

Washington,  O.C.    20416 


fro; 


S.  Foren, 
»sociate  Administrator 
for  Investment 

Capital  Management  Services 
Little  Rock,  Arkansas 
License  No.  06/06-5207 


SBA  was  appo-fhted  receTver-vOf  Capital  Management  Services,,  Inc. 
( CMS )  1  on  September  15,  I993_^by  Court  Order  in  Civil  Action  N6.  LR- 
CA93-»€4£  in  the  U.S.  District  Court  for  the  Eastern  District  of 
Arkansas,  Western  Division.  SBA  was  appointed  Receiver  for  the 
purvpost^  of  liquidating  all  of  CMS'  assets  and  satisfying/ the/claims 
creditors  in  the  order  of  priority  as  determined/  by  the 
fudge  David  L.  Hale,  the  president  and  a  director  of  the 
consented  to  the  receivership.  Judgjjent_was__rendered 
Ln  favor  of  the  SBA  for  the  sum  J?f<^$3, 816, 154>21~plus 

Snt  interest. 


•est,  dividends  and  post  judc 


On  Monday,  September  20,  1993,  Mark  K.  Stephens,  Associate  General 
Counsel,  and  Cecilia  Seay,  the  Receiver's  agent  retained  to 
liquidate  CMS,  closed  the  bank  accounts  of  CMS  (approximately 
$3J"2-QO  remained  in  the  bank  accounts),  seiz®d--th,e  records  of  CMS, 
ana  are  in  the  process  of  martialling  the  as-sets? 


The|  U.S.  "Attorney's  office  informed  Mr.  Stephens\that\  they  are 
scheduled  tbs^make  a  presentation  to  the  Grand  Jury^  on  ^uesday, 
September T 

1993  against  JUdgesHale  and  two  other  individuals.   J]udge  Hale's 


attorney, 
from  his 


Mr.  Co J 
position^ 


returned  igainst  him 
Ownership  and  ManaaementNsf  th 


has  indicated  that  Judge  Hale  may  step  down 
>  \a  municipal  judge  if  the  indictment  is 


ented  to/ SBA) 


NAME 


Da-iid  L.  Hale 
Linda  S.  Hale* 
Hazel-^Qennrs 
James  HaI^-^\ 
George  Ivory 


TITLE 
President /Direct 


Secretary/ Director 
Vice  President 


*  David  Hale's  wife. 
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SBA  provided  financing  to  CMS  through  the  purchase/guarantee  of 
three  subordinated  debentures  totalising  $2 ,  000,  000  ($500,000  dated 
November  30,  1983 ,  JH^aOoTooo  dated !Sep%eT&ber  8,  1986,  and  $500,000 
dated  March  17,^r989)  and  the  purchase  of  $17^00,000  in  preferred 
stock  ($500, ^eD  in  1980,  $500,000  in  1986,  and  $>O0,000  in  1989). 


toin 


Failure  %6   inform  SBA  of  Capital  Impairment  is  the  violation  stated 
in  the  Complaint.   CMS--xS^approximateTy--i^-X%  capitally\impaired. 


Per  t;he  last  ^Financial  Statement  (SBA  Form  4  68)  "-submitted  to  the 
SBA  ,dated  September  30,  1992,  CMS  maintained  a  cash  balance  of 
$51/819,  and  owned  15  notes  and  7  equities  with  a  to£^l  principal 
balance  outstanding  and  valuation  for  the  same  sum  of  $3,  214,,  402. 
At /September  20,  1993,  approximately  $3,200  cash  remained  ih  the 
CMS  ban£  accounts.  The  Office  of  Liquidation  believes  tha^  many  of 
thfe  listed  portfolio  assets  are  questionable  or  do  not  exij.st.' 


shn  T.  Spotila 
irtin  D.  Teckler 


41-380  97-  13 
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v-jo    sl/./f2  r/tfju*  lJl^Tj  w«i-U-h^(<59/»^;ns^;  tV'i; 


rWtohfc 


H>*ll*  :.^m«^|  cj^«^j>  (A.  a-.***-  brv^u-*-  «4k 


CD 


fA.5-^^"rrl   ">o^~    c~-    ci-<_<A-      c^yj^D      ^ilJOr  W«-4^Vo 


3     Ls^A£Jl 


o  /> 


DEPOSITION 
EXHIBIT 
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U.S.  Department  of  Justice 


In  Reply.  PImm  Rtltr  to 

File  No.  / 


/ 


V 


10825  Financial  Centre  Pkwy.,  #200 
kittle  Rock,  Arkansas   72211 
October"-*-,  .1993 


\ 


\ 


\    \ 
\   \ 


Mr.  Mark  Stephens 

U.  S.  Small  Business  Administration 
409  3rd  Street,  Southwest 
Washington,  D,  C.   20416 

Dear  Mr.  Stephens: 

This  letter  is  in  reference  to  a  facsimile  transmission 
dated  September  30,  1993,  and  telephone  conversation  with 
Financial  Analyst  (FA)  Gretchen  Hall  on  September  30,  1993. 

\   '  / 

Enclosed  please  find  copies  of  inventory  sheets  for 

items  held  by  Randy  Coleman  of  Skokos  and  Coleman,  for /his  / 

client,  David  Hale.   The  unsigned  copy  is  an  inventory  sheet 

presented  to  FA  Hall  by  Susan  Clausen  of  Skokos  and/Clausen. 

signed  copy  is^an\inventory  sheet  showing  correcjfeions  and 

additions  to  the\ original . 


The  signed  and  executed  inventory  listing  are  the  items 
taken  into  custody  by  FA  Hall  on  September  30,  1993. 

After  the  seizure  of  certain  files  from  the  offices  of 
Capital  Management  Services,  Inc.  (CMS),  all  files  seized  had 
been  copied  over  the  two  succeeding  days.   The  Bureau  provided 
Ms.  Cecilia  Seay,  receiver  of  CMS  for  the  Small  Business 
Administration  (SBA) ,  all  duplicated  files  except  the  following 
files:  Incredible  Closeout  Corporation;  International  Trading 
Company;  Cede  Construction  and  Masonry;  Niven  Real  EState,  Inc.; 
Property  Care,  Inc.;  and  Townsend  Financial  Services  .\\  Initially, 
these  files\were  not  given  to  Ms.  Seay  because  the  files  were  not 
included  iin  the  inventory  of  items  taken  from  CMS  by  SBAy- 
however,  laterL  those  files  were  copied  and  sent  to  M_s^  Saay. 

The  Townsend  Financial  Services  file  was  received  by  FA 
Hall  from  Iskokos  and  Coleman  and  is  included  on  the  additions  to 
the  Skokos!  and  Coleman  inventory.   This  file  is  the  same  "  ^ 
identical  filr€"  as  the  one  seized. 
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Thank  you  for  your  continued  cooperation  in  this 
matter.   If  you  have  any  quesjkions  concerning  the  information 
presented  to  you  above,  ptease  do  not  hesitate^to  call. 


/ 


/ 


/  S 

/ 


Sincerely, 


\ 


RoberE~~W>~  SatkowsJci    \ 
Special   Ageht^in  Charge 

BY:  Steven  D.  Irons 

Supervisory  Special  Agent 


\    \ 


\\ 


I  \ 


u 
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In  Reply.  Please  Refer  to 
FUe  No. 


U.S.   Department  of  Justice 
Federal  Bureau  of  Investigation 


10825  Financial  Centre  Pkwy.,  #200 
Little  Rock,  Arkansas   7  2211 
October^,  199  3 


\ 


\ 


\ 


Mr.  Mark  Stephens 

U.  S.  Small  Business  Administration 
409  3rd  Street,  Southwest 
Washington,  D.  C.   20416 

Dear  Mr.  Stephens: 


\    \ 

1 

\    ! 


This  letter  is  in  reference  to  a  facsimile  transmission 
dated  September  30,  1993,  and  telephone  conversation  with 
Financial  Analyst  (FA)  Gretchen  Hall  on  September  30,  1993.  j 

Enclosed  please  find  copies  of  inventory  sheets  for 
items  held  by  Randy  Coleman  of  Skokos  and  Coleman,  for, his 
client,  David  Hale.   The  unsigned  copy  is  an  inventory  sheet 
presented  to  FA  Hall  by  Susan  Clausen  of  Skokos  andU<:iausen.   The 
signed  copy  is  an  inventory  sheet  showing  corrections  and   \ 
additions  to  the,  original.  ^^ 

The  signed  and  executed  inventory  listing  are  the  items 
taken  into  custody  by  FA  Hall  on  September  30,  199  3. 

After  the  seizure  of  certain  files  from  the  offices  of 
Capital  Management  Services,  Inc.  (CMS),  all  files  seized  had 
been  copied  over  the  two  succeeding  days.   The  Bureau  provided 
Ms.  Cecilia  Seay,  receiver  of  CMS  for  the  Small  Business 
Administration  (SBA) ,  all  duplicated  files  except  the  following 
files:  Incredible  Closeout  Corporation;  International  Trading 
Company;  Ccle  Construction  and  Masonry;  Niven  Real  Estate,  Inc.; 
Property  Care,  Inc.;  and  Townsend  Financial  Services.  \  \  Initially, 
these  files  were  not  given  to  Ms.. Seay  because  the  files  were  not 
included  in  the  inventory  of  items  taken  from  CMS  by  SBA\; 
however,  Latsr^those  files  were  copied  and  sent  to  Ms^  Seay. 

The  Townsend  Financial  Services  file  was  received  by  FA 
Hall  from  Skokos  and  Coleman  and  is  included  on  the  additions  to 
the  Skokos  and  Coleman  inventory.   This  file  is  the  same  '  \ 
identical  filre  as  the  one  seized. 
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Thank  you  for  your  continued  cooperation  in  this 
matter.   If  you  have  any  questions  concerning  the  information 
presented  to  you  above,  please  do  not  hesitate^ to  call. 


Sincerely, 


Robert~~M-.-  Satkowski  \ 
Special  Agent ^in  Charge 

BY:  Steven  D.  Irons 

Supervisory  Special  Agent 
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Received  from  Randy  Coleman  the  following: 

1.  Banx  statements  and  cancelled  checks  for  the   following 
periods:  ^ 

(a)  fiscal  year  ending  June  30,  1988  inclusive  for  all 
months ; 

(b)  fiscal  year  ending  June  30,  1989  inclusive  for  all 
months ; 

(c)  fiscal  year  ending  January  30,  1990  inclusive  for  all 
months  save  and  except  for  the  month  of  September,  1989; 

(d)  fiscal  year  ending  June  30,  1991  for  the  months  of  July, 
August,  September,  October,  November  and  December,  1990; 
and    /  \ 

(e)  savings  account  statements  for  April,  June,  September, 
December  of  1989,  and  March,  June  and  September  of  1990. 

I    /  ■         \   I 

2.  Checks!  inventoried  on  the  attached  two  (2)  pages. 

3.  Files: 

Retail  Liquidators,  Inc. 

Hall  Sales  Company,  Inc. 

Southern  Food,  Inc. 

Richard  M.  Grasby,  P. A. 

Southloop  Construction  Corporation 

Castle  Sewer  &  Water  Corp 

County  Cable,  xInc.  ^/  \ 

Stephen  A.  smith  d/b/a  The  Communications-Company 

SFA  Financial  Services  . 

Multi  Marketing^Systems 

Asset  Sale 

Contribution  Agreement 

Minority  Management  Consultants,  Inc. 

Capital  Management  Services,  Inc. 

D  &  M  Consulting 

Old  County  Deli 

Weaver-Bailey  Contractors 

Yell  Forestry  Products,  Inc. 

SBA  Form  468" (1990)  V\ 

SBA  Form  438  (1991)  \  \ 

SBA  Form  468  (1992)  \    \ 

SBA  audit  files  (three  (3)  files) 

4.  Original  Mona  Mizell  letter  of  July  30,  1993  to  David  Hale. 


ReceivedVby:  (Signature) 

J  / (Print  Name) 

i  l 
Date:  
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U.S.   SMALL  BUSINESS  ADMINISTRATION 
TTftGTON.   U.L.. 


net    Or    TM    ADMINISTRATOR 


Honorablev  John  J.  LaFalce 
Chairman, ^Committee  on  Small  Business 
Congress^  of\ the  United  States 
House  of  Representatives 
Washingtorty  DC,  20515-6315 


Re:   Capital  Management  Services.  Inc. 


Dear  Chairman  LaFalce: 

am  pdeased  to  provide  the  information  yo^Krequested  on 

November  4,  x1993,  regarding  Capital  Management  Services^  Inc. 

'Capital  Management") ,  a  Specialized  Small  Business  .Investment 

ny  ( "SSBIC"  )\}.ocated  in  Little  Rock,  Arkansas. 

As  general  background,  Capital  Management  was  licenced  by  .the 

Business  Administration  ("SBA")  in  1979,  and  received  total 

ial  assistance  of  $3.^4  million  from  SBA  during  pie  period 

September,  1983  thrb^gnHarch ,  1989.  While  monitoring  Capital 

connection  with  a/request /for 

ect  regulatoryviolations  by 

Management  — ^fecrprovide  further 

of  investments,   and  then  in 

IA  denied  Capital  Management's 


Manaq  ement 
additional 
the  SSBIC 
information 
Octoter,  19 
requests  fo 


.n  the  fall  ol 

.everage,  SBA  began  to 
SBA  required  Capital 
about  its  portfol] 

12  and  December,  1992, 


the  additional  financings 


In  th€u. review  process,  SBA  became  aware  of  serious  potential 
regulatory  problems  relating  to  Capital  Management.  Accordingly, 
SBA  commenced  an  audit  of  the  SSBIC  for  the  24  month  period  ending 
November  30,  1992.   As  a  result  of  the  audit  report,  issued  in 
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March  of  199: 


SBA  referred  the  case 


ral  Bureau 
trave 


:al 


L£aJL 


")  for  investigation.  The 
igation- 
to  Arkansas  and 
istant/tJhited  States  Attorney  in 
pital  Management.    This  jo 
gulatory  violations  by  Capital 
obtained  appointment  as  rece 
agement  pursuant  to  an  Order  e 
District  Court  for  the  Eastern  D is trie 
on  September  15,  1993.    (United 
Management  Services.  Inc..  Civil  Action  No.  LR-CV93- 


of 
Lonal 
for 


J.)) 


Thfc 


of 
iry 


Receivership  vas  instituted  for  the  purpose 
administering  and  controlling  Capital  Management,  making  inqu 
into\  regulatory  compliance,  liquidating  all  of  Capital  Management's 
assets,  satisfying  the  claims  of  creditors  therefrom,  and  pursuing 
all  causes  of  action  available  to  Capital  Management  against  third 
parties^.  \sba  is  authorized  to  act  as  a  receiver  of  an  SSBIC /under 
Section\  311  of  the  Small  Business  Investment  Act  of  195/8,  as 
amended  \" Act") ,  15  U.S.C.  S  687c. 


The  f  di 
inquiries  in 


Lng  is  a  point  by  point  response  to  the  specific 
iur  letter: 


SSBIG-vLicense 


on  March 

681(d) . 

ted  to 

onomically 


Capital  Management  is  currently 
a  Sue  Hale  (David  Hale's  wife)  9% 


required  by  Section  302  of  the"-*©^ — 15— tJ. S.C.  S  682, 
Capital  ""Management  was  initially  capitalized  with  $152,500  in 
"Private  Capital*',  as  defined  in  SBA's  regulations  ("Regulations") 
at  13  C.F.R.  S  107.3.  Please  note  that  the  minimum  requirement  for 
«D*-ivat-o   Capital"   has   been   amended   since   the   time   Capital 


•Private 
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Management  was-"  licensed.  Subsequently,  Capital  Management's 
private  paid-in  capital  increased  to  $500,500  in  March  of  1980,  to 
$l,006,31O/in  June  of  1986  and  to  $1,406,310  in  December  of  1988. 


SBA  Leverage 

'The  total  amount  of  SBA  financial 
Capital  Management  to  date  is  $3.4  million 
Section  A 03(b)  of  the  Act,  15  U.S.C.  S 
financing  to  Capital  Management  through  the 
of  /three  subordinated  debentures  issued  by 
L  principal  amount  of  $2,000,000. 
ide  in  November,  1983;  September,  IS 
so  provided  financing  to  Capital 
-chase  of  a  total  face  amount  of  $1,40 
led  \by  the  Company  in  three  separate 
16;  and  March,  1989.   The  SBA  : 
preferred  securities  of  SSBICs  pursuant 
Act,  \15  U.S.C.  S  683(C). 


Portfolio  Financings 

You  have  Nrequested  details  regarding  Capital  M8n»fjwm»tit'<; 
financings  tV  individual  small  business  concerns.  These  SBIC 
financings  were  not  SBA  approved  investments,  since  SBA  does  not 
select  or  approve  small  businesses  which  SBICs  choose  to  finance. 
Individual  financing  decisions  are  made  by  the-SBICs,  without  prior 
consultation  with  SBA.  We  are  not  in  a  posi^ioir-at  this  time  to 
give  you  oetails  about  individual  financings  by  CapitalNManagement . 


As  Rece 

assets  an 
documents , 
Receiver, 
directive. 
Management 


rer, 


SBA  is  marshalling  all  of  Capital""  Management '  s 
erty  and  gathering  and  reviewing  \ll  <*f  its 
records  and  files.  Since  its  appointment  as 
SBA  '  has"  s  been  operating  pursuant  to  a  liquidation 
New\  financings  are  not  being  made  by  Capital 
The  Receiver  has  retained  a  Principal  Agent,  Cecilia 
R.  Sjeay,  who  is  experienced  in  SBIC  liquidation,  has  served  as  an 
agent  for  other  receiverships-,  has  interviewed  and  deposed  numerous 
individuals,  and  has  generals-awareness  of  SBIC  regulations'  and 
corporate  duties  in  the  State  of  Arkansas.  We  are"  in  the  process 
of  retaining  accountants  to  follow  the~flow  of~funds  from  Capital 
Management L  All  of  Capital  Management's  individual  financings  are 
being  reviewed,  with  more  information  being  obtained  daily.  Once 
the  [information  is  available,  we  wiH-^jreview  it  tp-'assess  what 
detaris^we  can  make  available  to  you. 

As  additional  background,  I  am  attaching  further  information 
relating  to  Capital  Management.   If  you  like,  SBA  representatives 
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can  meet  at  a/mutually  convenient  time 
RoslanovicJc./6r  any  other  of  your  des: 
clarify  this  information. 
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List  of  Attachments 


1.  Small  Business  Administration  License  Application,  SBA  Porn  415, 
for  Capital  Management  Services,  Inc.  dated  September  18,  1978.- 

2.  David  L.  Hade's  Statement  of  Personal  History  and\Qualif ication 
of  Management,  SBA  Form  415JLr — dated— July^3 1 ,  1979. 

3 .  Schedule  entit 
for  capital  Man 

4 . Schedule   entitled 
Management  Services,  Inc 

5.  Annual  Report,  SBA  Form  4  68s,  for  Capital  Management^  Services, 
Inc.  for  1979  to  1992. 


i.  List 


1  and /or  Operator 


By  \  Capital 


6.  List  of  Financings  by  Capital  Management  Services,  inc.  to  Small 
Businesses!  Recorded  between  Calendar  Years  19  8  0  and  19  9  3  based  on 
Portfoiio  Financing  Reports,  SBA  Form  1031s,  by  year  of  financings. 


/   / 


7.  List 'of  Financings  by  Capital  Management  Services,  Inc.  to  Small 
Businesses  (SBC)  Recorded  between  Calendar  Years  1990  and  1993 
based  on  Portfolio  financing  Reports,  SBA  Form  l03is,  by/ name  of 
SBC. 


8.  All  Portfolio-  Financing  Reports,  SBA  Form  JAtzi.,     submitted  by 
Capital  Management  Services,  Inc. 


9.  Audit  Reports- /or  Capital  Management  Services,  Inc.  dated  1979, 
1981,  1982,  1983,  1984,  198S,  1986,  1987,  1989,  1991,  1993. 

10.  Memorandum  Referring  Capital  Managements  Services,  Inc.  to 
Inspector  General  for  Investigation  from  Associate  Administrator  of 
Investment  dated  May  5,  1993. 

11.  Complaint  for  Receivership:  United  States  of  America  v.  Capital 
Management  Services,  Inc.  Civil  Action  No.  LR-C-93-646,  filed  in 
the  U.S.  District  Court  for  the  Eastern  District  of  Arkansas 
Western  ("bivis  ion,  filed  September  14,  1993,  includes  Stipulated 
Settlement  and  resulting  Order  dated  September  15,  19'9  3. 

12  Indictment  of  David  L.  Hale,  Charles  Matthews',  \nd  Eugene 
Fitzhugh,  filed  in  the  U.S.  Distiicl  court,  fur  the  "Eastern  District 
of  Arkansas,  September  23,  1993.  \ 
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THE  WHITE  HOUSE 

-VVA3  MIM( 


^closed  please  find  the  attachments^>tb  the  pubMc 
report  frtam  Administrator  Bowles  to  ChairpaTfLaFalce,  House^ 
Committee  oX^smail  Business,  that  the  Small  Business 
Administration  provided  earlier  this  week.   In  view  of  the  fact 
that  the  attachments  themselves,  although  delivered  to  the  House 
committee,  were  not  made  public,  I  am  returning  them. 


Very  truly  yours, 

W.  Neil  EgglesVon 

Associate  Counsel  to  th4  President 

(202)  456-7901 
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For  mora  Information, 
contact: 


Mike  Seamier 
(202)205-6740 


STATEMENT  ON  CAPITAL  MANAGEMENT  SERVICES  ISC. 

U.S.  Small  Business  Administration  (SBA)  Administrator  Erskine 
Bowles  today  released  the  attached  summary  of  his  letter  to  U.S. 
Rep.  John  LaFalce,  chairman  of  the  House  Committee  on  Small 
Business.   Chairman  LaFalce  had  asked  for  background  information 
on  Capital  Management  Services  Inc. ,  a  Specialized  Small  Business 
Investment  Company  located  in  Little  Rock,  Ark. 
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Washington.   O  C.     20416 


orrict  or  tmc   aoministwatoa 


Capital  Management  Services.  Inc. 
Infoirmation  Sheet 


Capital  Management  Services,  Inc.  ("Capital  Management") ,  was 
a  Specialized  Small  Business  Investment  Company  ("SSBIC")  located 
in  Little  Rock,  Arkansas. 

Capital  Management  was  licensed  by  the  Small  Business 
Administration  ("SBA")  in  1979,  and  received  total  financial 
assistance  of  S3. 4  million  from  SBA  during  the  period  from 
September,  1983  through  March,  1989.  While  monitoring  Capital 
Management  in  the  fall  of  1992  in  connection  with  a  request  for 
additional  leverage,  SBA  began  to  suspect  regulatory  violations  by 
the  SSBIC.  SBA  required  Capital  Management  to  provide  further 
information  about  its  portfolio  of  investments,  and  then  in 
October,  1992  and  December,  1992,  SBA  denied  Capital  Management's 
requests  for  the  additional  financing. 

In  the  review  process,  SBA  became  aware  of  serious  potential 
regulatory  problems  relating  to  Capital  Management.  Accordingly, 
SBA  commenced  an  audit  of  the  SSBIC  for  the  24  month  period  ending 
November  30,  1992.  As  a  result  of  the  audit  report,  issued  in 
March  of  1993,  SBA  referred  the  case  to-  the  Of f  ice- of  Inspector 
General  ("IG")  for  investigation.  The  IG,  in  turn,  made  a  referral 
to  the  Federal  Bureau  of  Investigation  ("FBI")  for  further  inquiry. 
SBA  officials  traveled  to  Arkansas  and  met  with  the  FBI  and  the 
local  Assistant  United  States  Attorney  in  order  to  review  the 
records  of  Capital  Management.  This  joint  effort  uncovered 
additional  regulatory  violations  by  Capital  Management.  SBA  then 
moved  for  and  obtained  appointment  as  receiver  ("Receiver")  for 
Capital  Management  pursuant  to  an  Order  entered  by  the  United 
States  District  Court  for  the  Eastern  District  of  Arkansas,  Western 
Civision,  on  September  15,  1993.  (United  States  of  America  v. 
Capital  Management  Services.  Inc..  Civil  Action  No.  LR-C-93-646 
(Eisele,  J.)) 

The  Receivership  was  instituted  for  the  purpose  of 
administering  and  controlling  Capital  Management,  making  inquiry 
into  regulatory  compliance,  liquidating  all  of  Capital  Management's 
assets,  satisfying  the  claims  of  creditors  therefrom,  and  pursuing 
all  causes  of  action  ayailable_to_Capital  Management  against  third 
parties.  SBA  is  authorized  to  act  as  a  receiver  of  an  SSBIC  under 
Section  311  of  the  Small  Business  Investment  Act  of  1958,  as 
amended  ("Act"),  15  U.S.C.  S  687c. 

The  following  is  point  by  point  specific  background  material: 
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SSBIC  License 

Capital  Management  was  issued  an  SSBIC  license  by  SBA  on  March 
14,  1979  under  Section  301(d)  of  the  Act,  15  U.S.C.  S  681(d). 
SSBICs  licensed  under  Section  301(d)  of  the  Act  are  permitted  to 
fund  only  those  concerns  owned  by  socially  or  economically 
disadvantaged  persons. 

Management 

According  to  SBA's  files,  Capital  Management  was  operated  by 
David  L.  Hale,  a  local  Pulaski  Municipal  Court  Judge,  since  1980. 

Private  Capital 

As  required  by  Section  302  of  the  Act,  15  U.S.C  §  682, 
Capital  Management  was  initially  capitalized  with  $152,500  in 
"Private  Capital",  as  defined  in  SBA's  regulations  ("Regulations") 
at  13  C.F.R.  §  107.3.  Please  note  that  the  minimum  requirement  for 
"Private  Capital"  has  been  amended  since  the  time  Capital 
Management  was  licensed.  Subsequently,  Capital  Management's 
private  paid-in  capital  increased  to  $500,500  in  March  of  1980,  to 
$1,006,310  in  June  of  1986  and  to  $1,406,310  in  December  of  1988. 

SBA  Leverage 

The  total  amount  of  SBA  financial  assistance  provided  to 
Capital  Management  to  date  is  $3.4  million.  In  accordance  with 
Section  303(b)  of  the  Act,  15  U.S.C.  S  683(b),  SBA  provided 
financing  to  Capital  Management  through  the  purchase  or  guarantee 
of  three  subordinated  debentures  issued  by  Capital  Management  in 
the  total  principal  amount  of  $2,000,000.  The  three  financings 
were  made  in  November,  1983;  September,  1986;  and  March,  1989.  The 
SBA  also  provided  financing  to  Capital  Management  through  the 
purchase  of  a  total  face  amount  of  $1,400,000  in  preferred  stock 
issued- by  the  Company  in  three  separate  financings  in  March,  1980; 
May,  1986;  and  March,  1989.  The  SBA  is  authorized  to  purchase 
preferred  securities  of  SSBICs  pursuant  to  Section  303(c)  of  the 
Act,  15  U.S.C.  §  683(c) . 

Portfolio  Financings 

Capital  'Management  made  numerous  financings  to  individual 

small  business  concerns . These--SBIC  financings--  were  not  SBA 

approved  investments,  since  SBA  does  not  select  or  approve  small 
businesses  which  SBICs  choose  to  finance.  Individual  financing 
decisions  are  made  by  the  SBICs,  without  prior  consultation  with 
SBA.  SBA  is  not  in  a  position  at  this  time  to  give  details  about 
individual  financings  by  Capital  Management. 
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As  Receiver,  SBA  is  marshalling  all  of  Capital  Management's 
assets  and  property  and  gathering  and  reviewing  all  of  its 
documents,  booJcs,  records  and  files.  Since  its  appointment  as 
Receiver,  SBA  has  been  operating  pursuant  to  a  liguidation 
directive.  All  of  Capital  Management's  individual  financings  are 
being  reviewed,  vith  more  information  being  obtained  daily. 


_Sy£^Ao 
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U.S.  Small  Business  administration 

Washington.    D.C.     20416 
(202)  20J-6642 


General  Counsel 


November  16,  1993 
HAND  DELIVERED 


Neil  Eggleston,  Esquire 

Associate  Counsel 

Office  of  the  White  House  Counsel 

The  White  House 

Washington,  DC  20416 


Dear  Neil: 

Enclosed  is  a  copy  of  Erskine's  letter  yesterday  to  Chairman  LaFalce  (with 
confidential  attachments). 


Sincere, 


JTS/s 
Attachments 
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NOTICE 


\ 


The  information  contained  herein  has  been  determined  to  be 
confidential  in  nature  and  therefore  not:  releaaable  to 
unauthorized  parties.  Disclosure  of  this  information  may 
violate  Federal  lav  (e.g.,  Privacy  Act  of  1974,  the  Right  to 
Financial  Privacy  Act  of  1978,  and  18  U.S.C.  5  1905).  Utmost 
discretion  should  be  exercised.  \ 

i  \    ] 

November  15,  1993 


Honorable  John  J.  LaFalce 
Chairman,  Committee  on  Small  Business 
Congress  of  the  United  States 

House  ofN  Representatives  / 

Washington,  DC  20515-6315  j 

\   \  _,/ 

Re:   Capital  Management  Services.  Ihc^      J 

Dear  Chairman  LaFalce: 

I  am  pleased  to  provide  the  information  you  requested  on 
November  4,  1993,  regarding  Capital  Management  Services,  Inc. 
("Capital  Management"),  a  Specialized  Small  Business  Investment 
Company  (" SSBIC")  located  in  Little  Rock,  Arkansas. 

As  general  background,  Capital  Management  was  licensed  by  the 
Small  Business  Administration  ("SBA")  in  1979,  and  received  total 
financial  assistance  of  $3.4  million  from  SBA  during  the  period 
from  September,  1983  through  March,  1989.  While  monitoring  Capital 
Management  in  the  fall  of  1992  in  connection  with  a  request:  for 
additional  leverage,  SBA  began  to  suspect  regulatory  violations  by 
the  SSBIC.  SBA  required  Capital  Management  to  provide  further 
information  about  its  portfolio  of  investments,  and  then  in 
October,  1992  and  December,  1992,  SBA  denied  Capital  Management's 

requests  for  the  additional-financing.  

|  I 

In  the  review  process,  SBA  became  aware  of  serious  potential 
regulatory  problems  relating  to  Capital  Management.  Accordingly, 
SBA  commenced  an  audit  of  the  SSBIC  for  the  24  month  period  ending 
November  30,  1992.   As  a  result  of  the  audit  report,  issued  in 
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March  of  1993 ,  SBA  referred  the  case  to  the  Office  of  Inspecror 
General  ("IG")  for  investigation.  The  IG,  in  turn,  made  a  referral 
to  the  Federal  Bureau  of  Investigation  ("FBI")  for  further  inquiry. 
SBA  officials  traveled  to  Arkansas  and  met  with  the  FBI  and  the 
local  Assistant  United  States  Attorney  in  order  to  review  the 
records  of  Capital  Management.  This  joint  effort  uncovered 
additional  regulatory  violations  by  Capital  Management.  SBA  then 
moved  for  and  obtained  appointment  as  receiver  ("Receiver")  for 
Capital  Management  pursuant  to  an  Order  entered  by  the  United 
States  District  Court  for  the  Eastern  District  of  Arkansas,  Western 
Division,  on  September  15,  1993.  (United  States  of  America  v. 
Capital  Management  Services.  Inc..  Civil  Action  No.  LR-c-93-646 
(Eisele,  J.)) 

(The  Receivership  was  instituted  for  the  purpose  of 
administering  and  controlling  Capital  Management,  making  inquiry 
into  regulatory  compliance,  liquidating  all  of  Capital  Management's 
assets,  satisfying  the  claims  of  creditors  therefrom,  and  pursuing 
all  causes  of  action  available  to  Capital  Management  against  third 
parties.  SBA  is  authorized  to  act  as  a  receiver  of  an  SSBIC  under 
Section  311  of  the  Small  Business  Investment  Act  of  1958,  as 
amended  ("Act") ,  15  U.S.C.  §  687c. 

The  following  is  a  point  by  point  response  to  the  specific 
inquiries  in  your  letter: 

SSBIC  License 

Capital  Management  was  issued  an  SSBIC  license  by  SBA  on  March 
14,  1979  under  Section  301(d)  of  the  Act,  15  U.S.C.  S  681(d). 
SSBICs  licensed  under  Section  301(d)  of  the  Act  are  permitted  to 
fund  only  those  concerns  owned  by  socially  or  economically 
disadvantaged  persons. 

Ownership 

According  to  SBA's  files,  Capital  Management  is  currently 
owned  by  David  L.  Hale  82%,  Linda  Sue  Hale  (David  Hale's  wife)  9% 
and  Hazel  Dennis  (David  Hale's  sister)  9%. 

Private  Capital 

As  required  by  Section  302  of  the  Act,  15  U.S.C.  S  682, 
Capital  Management  was  initially  capitalized  with  $152,500  in 
"Private  Capital",  as  defined  in  SBA's  regulations  ("Regulations") 
at  13  C.F.R.  §  107.3.  Please  note  that  the  minimum  requirement  for 
"Private  Capital"   has   been   amended   since   the   time  Capital 


5508 


Honorable  John  J.  LaFalca 
November  15,  1993  —  Page  3 


Management  was  licensed.  Subsequently,  Capital  Management's 
private  paid-in  capital  increased  to  $500,500  in  March  of  1980,  to 
$1,006,310  in  June  of  1986  and  to  $1,406,310  in  December  of  1988. 


SBA  Leverage 

\ 
The  total  amount  .of  SBA  financial  assistance  provided  to' 
Capital  Management  to  date  is  $3.4  million.  In  accordance  with 
Section  303(b)  of  the  Act,  15  U.S.C.  S  683 (b) A  SBA  provided 
financing  to  Capital  Management  through  the  purchase  or  guarantee 
of  three  subordinated  debentures  issued  by  Capital  Management  in 
the  total  principal  amount  of  $2,000,000.  The  three  financings 
were  made  in  November,  1983;  September,  1986;  and  March,  1989.  The 
SBA  also  provided  financing  to  Capital  Management  |  through  the 
purchase  of  a  total  face  amount  of  $1,4  00,000  in  preferred  stock 
issued  by  the  Company  in  three  separate  financings  in  March,  1980; 
May,  1986;  and  March,  1989.  The  SBA  is  authorized  to  purchase 
preferred  securities  of  SSBICs  pursuant  to  Section  303(c)  rt  the 
Act,  15  U.S.C.  S  683(c) . 

Portfolio  Pinancinos 

You  have  requested  details  regarding  Capital  Management's 
financings  to  individual  small  business  concerns.  These  SBIC 
financings  were  not  SBA  approved  investments,  since  SBA  does  not 
select  or  approve  small  businesses  which  SBICs  choose  to  finance. 
Individual  financing  decisions  are  made  by  the  SBICs,  without  prior 
consultation  with  SBA.  We  are  not  in  a  position  at  this  time  to 
give  you  details  about  individual  financings  by  Capital  Management. 

As  Receiver,  SBA  is  marshalling  all  of  Capital  Management's 
assets  and  property  and  gathering  and  reviewing  all  of  its 
documents,  books,  records  and  files.  Since  its  appointment  as 
Receiver,  SBA  has  been  operating  pursuant  to  a  liquidation 
directive.  New  financings  are  not  being  made  by  Capital 
Management.  The  Receiver  has  retained  a  Principal  Agent,  Cecilia 
R.  Seay,  who  is  experienced  in  SBIC  liquidation,  has  served  as  an 
agent  for  other  receiverships,  has  interviewed  and  deposed  numerous 
individuals,  and  has  general  awareness  of  SBIC  regulations  and 
corporate  duties  in  the  State  of  Arkansas.  We  are  in  the  process 
of  retaining  accountants  to  follow  the  flow  of  funds  from  Capital 
Management.  All  of  Capital  Management's  individual  financings  are 
being  reviewed,  with  more,  information  being  obtained  daily.  Once 
the  information  is  available,  we  will  review  it  to  assess  what 
details  we  can  make  available  to  you. 
]  | 
As  additional  background,  I  am  attaching  further  information 
relating  to  Capital  Management.   If  you  like,  SBA  representatives 
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can  meet  at  a  mutually  convenient  time  with.  Tom  Powers,  Jeanne 
Roslanowick,  or  any  other  of  your  designated  representatives  to 
clarify  this  information. 

I  look  forward  to  working  closely  with  you  and  the  Small 
Business  Committee  as  we  proceed. 


Sine 


'el 


Ers)£fihk.B.  "Bowles 
Administrator 


Attachments 
EBB/s 
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DEPOSITION  OF  ERSKINE  BOWLES 
IN  RE:  S.  RES.  120 


TUESDAY,  OCTOBER  31,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  ERSKINE  BOWLES,  called  for  examina- 
tion pursuant  to  notice  of  deposition,  at  2:10  p.m.  in  Room  138  of 
the  Dirksen  Senate  Office  Building,  before  JOANNE  LIVERANI,  a 
Notary  Public  within  and  for  the  District  of  Columbia,  when  were 
present: 

MICHAEL  CHERTOFF,  Esq. 

Majority  Special  Counsel 

LOUIS  J.  GICALE,  Esq. 

Majority  Deputy  Special  Counsel 

MARK  J.  BRENNER,  Esq. 

Majority  Assistant  Special  Counsel 

NEAL  E.  KRAVITZ,  Esq. 

Minority  Principal  Deputy  Special  Counsel 

GLENN  F.  rVEY,  Esq. 

Minority  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 


EARL  J.  SILBERT,  Esq. 

Schwalb,  Donnenfeld,  Bray  &  Silbert 

1025  Thomas  Jefferson  Street,  NW 

Suite  300 

Washington,  DC  20007 

On  behalf  of  the  Deponent. 
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1  PROCEEDINGS 

2  Whereupon, 

3  ERSKINE  BOWLES 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  CHERTOFF: 

8  Q      Mr.  Bowles,  just  before  we  proceed,  I  would 

9  like  to  give  you  some  preliminary  observations  about 

10  the  nature  of  this  proceeding.   This  deposition  is 

11  being  conducted  pursuant  to  Senate  Resolution  120, 

12  which  establishes  a  special  committee  to  conduct  an 

13  investigation  involving  Whitewater  Development 

14  Corporation  and  other  related  matters.   One  of  those 

15  matters  has  to  do  with  Capital  Management  Services 

16  and  the  SB  A  handling  of  that  matter. 

17  Now,  you  have  been  requested  to  testify 

18  before  the  Committee  and  this  deposition  is  being 

19  taken  in  advance  of  a  public  hearing  which  I 

20  anticipate  will  begin  next  week.    I  would  say  there 

21  is  a  high  likelihood  that  you  will  be  called  to 

22  testify  at  the  hearing,  although  not  probably  in  the 

1  first  week. 

2  We  are  going  to  be  asking  you  a  series  of 

3  questions  which  you  will  be  answering  under  oath.    If 

4  you  don't  understand  a  question,  please  let  me  know 

5  before  you  answer  it.    Likewise,  unless  I 

6  specifically  ask  you  to  do  so,  don't  speculate  or 

7  guess  or  surmise.   Give  us  what  you  know,  although 

8  you  can  include  things  you  have  heard  from  other 

9  people.   It  doesn't  have  to  be  your  direct 

10  observation. 

1 1  The  stenographer  will  prepare  a  record  of 

12  questions  and  answers.   That  record  will  be  treated 

13  as  committee  confidential  until  the  hearings  begin. 

14  Once  the  hearings  begin,  some  or  all  of  the 

15  deposition  may  become  public,  and  I  think  I  can 

16  predict  that  at  some  point  all  the  depositions  will 

17  become  part  of  the  public  record.   Before  the 

18  hearings,  before  you  testify,  you  may  receive  a 

19  letter  from  the  Committee  inviting  to  you  come  to  the 

20  Senate  and  review  the  deposition  for  corrections.   If 

21  you  make  corrections  other  than  of  a  technical  or 

22  clerical  nature,  that  of  course,  can  become  the 
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1  subject  for  additional  questions. 

2  If  you  are  called  to  testify  at  the  public 

3  hearings  you  will  be  permitted  to  have  a  copy  of  your 

4  deposition  transcript  four  days  in  advance,  on  the 

5  condition  that  you  agree  not  to  share  it  with  anybody 

6  besides  your  counsel,  and  obviously  yourself. 

7  Now,  Mr.  Silbert,  if  you  would,  just  for 

8  the  record,  indicate  your  name  and  affiliation. 

9  MR.  SILBERT:    Earl  J.  Silbert.   I  am  a 

10  principal  in  the  law  firm  of  Schwalb,  Donnenfeld, 

11  Bray  &  Silbert,  which  is  located  1025  Thomas 

12  Jefferson  Street,  Northwest  here  in  the  District  of 

13  Columbia. 

14  MR.  CHERTOFF:    Mr.  Bowles,  he  is 

15  representing  you;  correct? 

16  THE  WITNESS:   Yes. 

17  BY  MR.  CHERTOFF: 

18  Q      Now,  your  counsel  or  the  other  counsel  here 

19  may  make  objections  to  the  form  of  the  question  which 

20  will  be  noted  for  the  record,  but  you  should  then  go 

2 1  ahead  and  answer  the  question  after  we  are  done  with 

22  the  lawyerspeak.  There  are  two  grounds  on  which  you 

1  could  be  instructed  not  to  answer:   One  is  on  the 

2  ground  of  privilege;  and  the  second  is  on  the  ground 

3  that  a  question  is  beyond  the  scope  of  the 

4  resolution.   If  one  of  those  objections  or 

5  instructions  comes  up,  you  should  wait  until  we  hash 

6  it  out  here.   If  it  is  resolved  in  favor  of  an 

7  answer,  you  should  give  the  answer.   If  not,  then  you 

8  should  not  answer. 

9  I  should  tell  you  that  the  final  arbiter 

10  about  whether  something  should  be  answered  will  be 

1 1  the  chairman  and  if  necessary  we  will  take  the  matter 

12  up  with  him. 

13  Is  there  anything  about  the  questions  or 

14  the  observations  that  I  have  made  to  you  that  you 

15  don't  understand? 

16  A      I  don't  think  so. 

17  Q      Where  are  you  now  employed? 

18  A      At  the  White  House. 

19  Q      You  are  the  deputy  chief  of  staff? 

20  A      That's  correct. 

21  Q      To  whom  do  you  report? 

22  A      To  the  chief  of  staff. 
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1  Q      Who  is  Mr.  Panetta? 

2  A      Yes. 
3 

4 
5 
6 

7  Q      Before  the  Inauguration,  in  January  1993, 

8  were  you  employed  in  a  government  job? 

9  A      No,  I  was  not. 

10  Q      Can  you  tell  us  just  very  generally  what 

1 1  your  employment  history  was  from  the  time  you 

12  graduated  from  college. 

13  A      When  I  finished  graduate  school  I  went  to 

14  work  for  —  when  I  finished  college  I  went  to  ~  into 

15  the  Coast  Guard,  and  after  the  Coast  Guard,  I  went 

16  into  —  went  to  graduate  school.   After  graduate 

17  school,  I  went  to  work  for  Morgan,  Stanley  for  a 

18  couple  of  years.   I  left  there  to  work  in  my  father's 

19  campaign.  After  his  campaign,  I  went  to  work  for 

20  Interstate  Securities  Corporation  in  Charlotte  for  a 

21  few  years,  two  years,  I  think.    And  then  I  started  a 

22  firm  that  became  Bowles,  Hollowell,  Conner  and  was 

1  there  for  18  years  prior  to  coming  here. 

2  Q      When  did  you  start  Bowles,  Hollowell, 

3  Connor? 

4  A      I  think  1975. 

5  Q      What  kind  of  firm  is  that? 

6  A      It  is  an  investment  banking  firm. 

7  Q      Do  you  know  what  an  SBIC  is? 

8  A      Yes,  I  do. 

9  Q      What  is  an  SBIC? 

10  A      It  is  a  small  business  investment 

1 1  corporation  and  it  is  basically  a  venture  capital 

12  firm. 

13  Q      What  distinguishes  an  SBIC  from  another 

14  type  of  venture  capital  firm? 

1 5  A      The  distinguishing  feature  that  I  am 

16  familiar  with  is  that  it  has  --  it's  regulated  by  the 

17  Small  Business  Administration,  and  has  the  ability  to 

1 8  borrow  money  as  a  result  of  being  a  regulated  company 

19  by  the  Small  Business  Administration. 

20  Q      It  has  the  ability  to  borrow  money? 

21  A      Below  market  rates. 

22  Q      Is  that  pursuant  to  certain  government 
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1  programs  that  exist  for  purposes  of  promoting  small 

2  businesses? 

3  A      Yes,  I  believe  it  is. 

4  Q      Did  you  ever  own  an  SBIC,  sir? 

5  A      I  was  an  owner  of  an  SBIC,  yes. 

6  Q      When  was  that? 

7  A      I  believe  my  initial  investment  was  in 

8  1980. 

9  Q      And  how  long  did  you  hold  that? 

10  A      Until  19  --  well,  I  don't  know.    I  may 

1 1  still  have  —  it  is  not  an  SBIC  anymore.   It  turned 

12  in  its  license  in  probably  early  1993. 

13  Q      Was  that  at  the  time  that  you  came  to 

14  Washington  for  purposes  of  accepting  appointment? 

1 5  A      Yes,  right  before  I  came  to  Washington. 

16  Q      What  was  the  name  of  the  SBIC? 

17  A      Kitty  Hawk  Capital. 

18  Q      Was  it  a  venture  capital  firm? 

19  A      Yes,  it  was. 

20  Q      Now,  have  you  been  previously  deposed  on 

21  any  issues  relating  to  the  activities  of  the  Small 

22  Business  Administration? 

1  A      Yes,  I  have. 

2  Q      When? 

3  A      I  don't  remember  exactly.   It  was  when  I 

4  was  at  the  White  House.    It  was  when  I  was  at  the 

5  White  House. 

6  Q      Without  telling  us  what  was  said,  was  it  a 

7  deposition  conducted  by  the  independent  counsel? 

8  A      No. 

9  Q      Who  conducted  the  deposition? 

10  A      I  believe  the  General  Accounting  Office. 

1 1  Q      Have  you  been  made  aware  of  a  document 

12  request  from  the  Senate  regarding  the  investigation 

13  of  Whitewater  Development  Corporation  and  related 

14  matters,  including  Capital  Management? 

15  A      I  have  been  made  aware  of  some  request.   I 

16  don't  know  if  it  is  the  specific  request  you  are 

17  talking  about. 

18  Q      Have  you  furnished  any  documents  that  you 

19  believe  to  be  part  of  the  request  made  by  the  Senate? 

20  A      Yes,  to  White  House  counsel. 

21  Q      To  White  House  counsel? 

22  A      Yes. 
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1  Q      Why  did  you  furnish  those  to  White  House 

2  counsel? 

3  A      I  thought  that  was  what  I  was  instructed  to 

4  do. 

5  Q      Are  these  documents  that  were  in  your 

6  possession  from  the  time  that  you  were  head  of  the 

7  Small  Business  Administration? 

8  A      No,  I  believe  these  were  —  I  am  not  sure 

9  what  was  in  the  documents.   I  had  information  that  I 

10  gave  to  White  House  counsel  that  dealt  with  the  SBA. 

11  Q      Is  there  any  information  you  have  that's 

12  relevant  to  Capital  Management,  or  any  involvement  or 

13  knowledge  you  have  of  Capital  Management  that  you 

14  didn't  furnish  to  White  House  counsel? 

15  A      I  do  not  think  so. 

16  Q      Do  you  have  your  appointment  book  with  you, 

17  or  a  portion  of  your  appointment  book? 

18  A      Yes,  I  do. 

19  Q      May  I  see  it? 

20  MR.  SILBERT:    This  morning  we  received  — 

21  we  understand  that  Mr.  Bowles's  secretary  received  a 

22  telephone  request  for  the  appointment  book.    Based  on 

12 

1  our  looking  at  the  ~  and  then  subsequent  to  that,  a 

2  letter  was  sent  over  addressed  to  Mr.  Bowles  for  the 

3  production  of  certain  information.   As  I  read  it, 

4  Mr.  Chertoff,  I  do  not  believe  that  the  appointment 

5  book  is  responsive,  or  included  within  that  request, 

6  but  in  view  of  the  telephone  request,  Mr.  Bowles 

7  wanted  to  cooperate,  we  did  locate  and  make  a  copy  of 

8  two  items  a  1993  United  States  Government  appointment 

9  book,  which,  as  you  will  see,  starts  only  on  June  ~ 

10  the  week  of  June  28.    I  have  the  original  so  you 

1 1  can  --  it  was  blank,  pages  prior  to  that.    We  didn't 

12  copy  the  blank  pages,  but  I  have  the  original  so  you 

13  can  take  a  look  to  confirm.   Then  another  appointment 

14  book  for  1993  that  Mr.  Bowles  had,  called  month  at  a 

15  glance.   At  this  time  --  1993  --  at  this  time  I  would 

16  like  to  produce  to  you,  for  the  Committee's  purpose, 

17  a  copy  of  each  of  those  appointment  books. 

18  MR.  IVEY:    Can  I  ask  a  question  --  can  I 

19  see  the  letter  that  requested  the  production?   Mike, 

20  is  this  the  original  letter  that  was  sent  out  or  is 

21  this  -- 

22  MR.  CHERTOFF:    This  is  a  letter  that  was 
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1  sent  out  in  the  last  day,  I  think. 

2  MR.  SILBERT:    This  is  a  letter  that  was 

3  sent  out  today,  this  morning. 

4  MR.  IVEY:    Did  this  come  through  Minority 

5  staff  at  all? 

6  MR.  BRENNER:    Yes,  Neal  Kravitz  on  --  not 

7  Neal,  I'm  sorry.    Lance  and  I  discussed  it  last  night 

8  and  yesterday.   And  again  this  morning,  Lance  and  I 

9  exchanged  messages  about  it.   It  was  cc'd  to  Senator 

10  Sarbanes  and  it  was  signed  by  the  chairman,  Senator 

1 1  D'Amato,  and  Lance  was  familiar  which  it  as  early  as 

12  yesterday  evening  and  he  had  no  particular  objection 

13  to  it,  other  than  he  felt  that  there  may  be  some 

14  overbreadth  in  the  number  —  in  number  3,  but  he  said 

15  that's  a  standard  objection  to  all  of  our  requests 

16  and  other  than  that,  he  had  no  particular  objection 

17  to  it.   He  understood  at  that  point  yesterday  evening 

18  that  one  of  the  things  we  would  be  seeking  today  to 

19  be  produced  by  Mr.  Bowles,  is  the  appointment 

20  calendar. 

21  MR.  CHERTOFF:   Can  I  ask  that  these  be 

22  marked  as  EB-1  and  EB-2. 

14 

1  MR.  KRAVITZ:   Before  you  do  that,  I  think 

2  we  will  need  to  have  copies  made  of  those  documents, 

3  so  we  can  follow  along. 

4  MR.  CHERTOFF:    I  want  to  get  them  marked 

5  because  they  have  been  produced  to  me.   I  am  not 

6  going  to  use  them.    I  will  send  them  out  for  copies. 

7  Mark  as  EB- 1  for  identification,  Month-at-a-glance, 

8  and  as  EB-2  for  identification,  U.S.  government 

9  appointment  book,  both  1993. 

10  MR.  SILBERT:    If  you  wish  to  verify  the 

1 1  fact  that  the  first  5-1/2  months  are  blank,  I  would 

12  be  happy  to  have  you  ~ 

13  MR.  CHERTOFF:    Thank  you.    I  accept 

14  Mr.  Silbert's  representation,  I  don't  need  to  do 

15  that. 

16  MR.  IVEY:    Can  we  go  off  the  record  for  a 

17  second. 

18  (Discussion  off  the  record.) 

19  (EB  Exhibits  1  and  2  identified.) 

20  MR.  CHERTOFF:    Back  on  the  record. 

21  BY  MR.  CHERTOFF: 

22  Q      Mr.  Bowles,  how  did  you  first  come  to 
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1  receive  a  government  appointment  in  1993? 

2  MR.  SILBERT:    That  might  ask  him  to 

3  speculate,  since  he  wasn't  the  appointing  officer. 

4  MR.  CHERTOFF:    To  the  extent  he  knows. 

5  THE  WITNESS:    I  was  active  in  the  -- 

6  Governor  Clinton's  Presidential  campaign.   I  worked 

7  on  the  —  at  the  economic  conference  in  Little  Rock. 

8  And  I  think  that  the  people  there  were  impressed  by 

9  my  work,  and  I  expressed  an  interest  in  being 

10  involved  in  the  campaign  and  involved  in  the  ad 

1 1  managers,  and  I  think  the  people  here  thought  the  job 

12  I  was  best  qualified  for  was  to  head  the  SBA. 

13  BY  MR.  CHERTOFF: 

14  Q      How  did  you  first  get  involved  in  the 

15  Presidential  campaign? 

16  A      Ken  Brody,  who  is  a  partner  at  Goldman, 

17  Sachs,  first  mentioned  to  me  that  ~  asked  me  if  I 

18  would  have  a  fundraiser  for  then-Governor  Clinton, 

19  and  I  guess  that  was  in  the  early  part  of  1992. 

20  MR.  IVEY:    Mike,  there  is  a  question  about 

21  whether  these  are  going  to  be  copied. 

22 MR.  CHERTOFF:    I  will  only  need  them  for 


1  one  entry,  if  that.    I  am  not  going  to  use  them 

2  extensively  in  the  deposition.    I  don't  think  they 

3  need  to  be  copied  right  now.    If  you  want  to  send 

4  them  out  to  be  copied,  do  it.    I  don't  want  to  recess 

5  the  deposition  to  do  it. 

6  MR.  IVEY:    I  thought  you  said  earlier  you 

7  were  going  to  have  copies  so  we  can  work  from  the 

8  documents. 

9  MR.  CHERTOFF:    As  you  saw,  I  just  received 

10  them.    I  don't  have  a  lot  to  do  with  the  documents, 

1 1  there  are  just  one  or  two  things  I  want  to  use  here 

12  for  purposes  of  this  deposition.    I  don't  know  if  we 

13  need  to  copy  it  for  that  since  I  can  pass  it  over  to 

14  you  and  you  can  use  it  while  I  ask  the  questions. 

15  If  you  want  to  have  a  copy  made  right  now, 

16  I  have  no  objection  to  it. 

17  MR.  IVEY:    My  preference  would  be  if  you 

1 8  could  identify  to  someone  on  your  staff  what  you  are 

19  going  to  use  and  we  could  look  at  it  together. 

20  MR.  CHERTOFF:    Let's  go  off  the  record. 

21  (Discussion  off  the  record.) 

22  MR.  CHERTOFF:    Back  on  the  record. 
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1  BY  MR.  CHERTOFF: 

2  Q      Had  you  previously  known  then-Governor 

3  Clinton  before  you  were  approached  to  hold  the 

4  fundraiser? 

5  A      No. 

6  Q      When  was  the  first  time  you  met? 

7  A      I  first  met  him  when  he  came  to  North 

8  Carolina  for  the  ~  on  the  day  of  the  North  Carolina 

9  primary. 

10  Q      Which  was  when? 

11  A      I  don't  remember  the  exact  date. 

12  Q      Approximately? 

13  A      This  year  in  May  ~  I  just  don't  remember. 

14  Q      It  was  in  1992? 

15  A      Yes. 

16  Q      Did  you  subsequently  become  involved  in  the 

17  campaign  itself? 

18  A      I  subsequently  --  yes,  I  was. 

19  Q      In  what  capacity? 

20  A      Fundraising. 

21  Q      Did  you  do  anything  beside  fundraising? 

22  A      I  worked  in  economic  conferences,  I 
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1  mentioned  earlier,  but  principally  just  fundraising. 

2  Q      Did  you  travel  with  the  President  during 

3  the  campaign? 

4  A      On  one  —  one  day  I  traveled  with  the 

5  President  —  well,  let  me  tell  you  what  I  did  do,  I 

6  think  that's  easier. 

7  He  came  to  Greensboro,  North  Carolina  one 

8  day  and  I  rode  around  with  him  that  day.   He  came  to 

9  Charlotte  twice  and  that  didn't  involve  any 

10  significant  riding  with  him.    He  went  on  a  bus  trip 

1 1  in  North  Carolina  and  I  rode  on  the  bus  trip. 

12  Q      Did  you  know  Mrs.  Clinton  before  you  got 

13  involved  with  the  campaign? 

14  A      I  did  not. 

1 5  Q      Now,  when  did  you  ~  were  you  first 

16  approached  about  taking  the  position  as  SB  A 

17  administrator? 

18  A      I  don't  remember. 

1 9  Q      Was  it  after  the  Inauguration? 

20  A      I  think  ~  no,  I  think  it  was  before  the 

21  Inauguration,  people  mentioned  it  to  me. 

22  Q      Was  the  position  of  SBA  administrator  the 
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1  first  position  that  had  been  suggested  to  you  as  a 

2  possible  position  or  were  there  other  positions  that 

3  had  also  been  raised  with  you? 

4  A      We  talked  about  other  positions  as  well  as 

5  SB  A  administrator. 

6  Q      Did  any  of  those  other  positions  involve 

7  working  within  the  White  House  itself? 

8  A      No. 

9  Q      When  did  you  actually  get  formally 

10  approached  about  whether  you  would  accept  the 

1 1  nomination  as  SBA  administrator? 

12  A      I  don't  remember  the  exact  --  I  don't 

13  remember.   It  was  in  --  sometime  in  1993. 

14  Q      Was  it  in  the  spring? 

15  A      I'm  sorry.    I  don't  remember  when. 

16  Q      Do  you  remember  when  you  were  actually 

17  appointed? 

18  A      Yes,  I  do. 

19  Q      And  that  was  like  on  May  5th? 

20  A      Yes.   May  6  was  my  confirmation  hearing,  I 

21  believe,  and  May  7  was  —  I  was  confirmed. 

22 Q      Is  it  fair  to  say  that  you  were  nominated 
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1  at  least  a  month  before  that? 

2  A      It  could  have  even  been  longer  than  that, 

3  yes. 

4  Q      Do  you  remember  when  you  were  nominated? 

5  A      I  don't  remember  the  date. 

6  Q      Do  you  remember  the  month? 

7  A      If  I  did  I  would  tell  you.    I  don't 

8  remember. 

9  Q      Were  you  approached  about  giving  ~ 

10  withdrawn. 

1 1  Were  you  given  a  formal  offer  about  the 

12  position  of  SBA  administrator  before  or  after  the 

13  Inauguration? 

14  A      Oh,  after  the  Inauguration. 

15  Q      Did  you  attend  the  Inauguration? 

16  A      Yes,  I  did. 

17  Q      Who  actually  approached  you  formally  about 

18  accepting  the  position  of  SBA  administrator? 

19  A      Bruce  Lindsey,  I  believe. 

20  Q      And  did  you  accept  on  the  spot? 

21  A      I  think  when  it  was  formally  offered,  I 

22  think  I  did.    Well,  I  am  not  sure  I  did.    I  had  some 
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1  conditions  that  I  wanted  ~  some  conditions  under 

2  which  I  wanted  to  accept  the  job  and  I  think  shortly 

3  thereafter  —  I  think  a  week  or  so  after  that,  I 

4  accepted  the  position. 

5  Q      What  were  the  conditions? 

6  A      The  principal  one  that  I  remember  is 

7  serving  on  the  National  Economic  Council. 

8  Q      Now,  between  the  time  you  were  —  between 

9  the  time  of  the  Inauguration  and  the  time  you  were 

10  formally  offered  and  accepted  the  position  — 

1 1  A      Would  you  say  that  again. 

12  Q      I  will  withdraw  and  ask  you  this  question. 

13  Did  there  come  a  point  in  time  before  you 

14  were  actually  appointed  SBA  administrator  that  you 

15  accepted  a  position  as  a  consultant  to  SBA? 

16  A      No. 

17  Q      So  when  did  you  actually  begin  working  at 

18  SBA? 

19  A      Not  till  I  was  confirmed. 

20  Q      That  was  on  the  7th  of  May? 

21  A      Yes. 

22 Q      Did  you  have  a  transition  period  at  SBA 


1  before  you  were  confirmed? 

2  A      I  don't  know  what  that  means. 

3  MR.  SILBERT:   Neither  do  I. 

4  BY  MR.  CHERTOFF: 

5  Q      Did  you  have  a  period  before  you  were 

6  confirmed  where  you  were  physically  at  SBA  getting 

7  briefed  on  what  your  responsibilities  would  be? 

8  A      No,  I  never  went  to  the  SBA  until  I  was 

9  actually  confirmed. 

10  Q      Between  the  time  that  you  were  confirmed 

1 1  and  the  time  of  the  Inauguration,  did  you  hold  any 

12  position  with  the  government? 

13  A      Between  the  time  — 

14  Q      From  the  time  of  the  Inauguration  until  the 

15  time  you  were  confirmed  as  SBA  administrator,  from 

16  January  20,  1993,  to  May  7,  1993  did  you  hold  any 

17  position  with  the  government? 

18  A      No. 

19  Q      Where  were  you  working? 

20  A      Bowles,  Hollowell,  Connor  in  Charlotte. 

21  Q      When  did  you  move  to  Washington? 

22  A      I  came  up  here  to  have  briefings,  on  and 
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1  off,  in  I  think  March  and  April,  I  think.    And  I  came 

2  to  -  I  start  -  I  moved  into  an  apartment,  I 

3  believe,  the  weekend  that  I  actually  was  confirmed,  I 

4  think  is  when  I  moved  over  into  an  apartment. 

5  Q      Who  gave  you  briefings  in  March  and  April? 

6  A      Almost  all  of  the  program  heads  of  the 

7  major  programs  at  the  SBA. 

8  Q      And  what  kind  of  briefings  were  they? 

9  A      They  were  briefings  about  the  various 

10  programs  within  each  one  of  the  departments. 

1 1  Q      During  these  briefings  were  individual 

12  cases  discussed  with  you? 

13  A      If  they  were,  I  don't  recall. 

14  Q      Did  you  have  briefings  during  the  period  of 

15  time  between  your  moving  into  an  apartment  in 

16  Washington  and  the  date  you  were  confirmed  on  May 

17  7th? 

18  A      I  don't  -- 

19  Q      Between  the  time  you  moved  to  an  apartment 

20  in  Washington,  the  weekend  before  the  confirmation  ~ 

21  A      That  was  after  the  confirmation. 

22 Q      You  didn't  actually  move  up  until  the 


1  weekend  after  your  confirmation? 

2  A      I  came  up  here  and  stayed  at  a  hotel.    I 

3  don't  know  if  I  got  moved  into  the  apartment  myself 

4  until  after  I  was  confirmed. 

5  Q      During  the  week  before  your  confirmation, 

6  did  you  have  briefings? 

7  A      I  was  here  the  week  before.   I  came  up  on 

8  the  night  of  the  4th,  before  I  was  confirmed.   I  do 

9  not  believe  I  had  briefings  that  week. 

10  Q      During  the  week  before  your  confirmation  or 

1 1  during  the  days  before  your  confirmation,  when  you 

1 2  were  in  Washington,  did  anybody  prepare  you  for  your 

13  confirmation  hearings? 

14  A      You  will  have  to  be  more  specific  because  I 

1 5  want  to  answer  your  question  correctly. 

16  Q      During  the  days  before  your  confirmation  ~ 

1 7  A      Right,  you  are  talking  about  which  days? 

18  Q      From  the  4th  until  the  6th,  did  anybody 

19  from  the  ~  any  government  agency  meet  with  you  in 

20  connection  with  any  preparation  for  the  hearings? 

21  A      I  don't  recall. 

22  Q      How  did  you  prepare  for  the  hearings? 
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1  A      I  had  extensive  briefings  for  —  from  each 

2  one  of  program  heads,  as  I  already  described,  and 

3  then  I  took  that  information  and  I  studied  it.   I 

4  studied  it  with  —  I  studied  it  as  thoroughly  as  I 

5  could. 

6  Q      Did  you  work  with  anybody,  when  you  were 

7  studying  it,  from  the  Administration? 

8  A      There  were  several  people  who  were  at  the 

9  SBA  already,  but  I  spent  time  with  ~  the  program 

10  heads,  I  believe,  briefed  me,  and  the  chief  of  staff 

1 1  at  the  SBA  was  involved  in  setting  those  up. 

12  Q      When  you  were  confirmed  as  administrator, 

13  was  there  a  general  counsel  in  place? 

14  A      No,  there  was  an  acting  general  counsel. 

15  Q      When  did  the  Presidentially  appointed 

16  counsel  ~ 

17  A      I  am  not  sure  about  —  sometime  thereafter. 

18  Q      In  1993? 

19  A      Yes. 

20  Q      What  is  his  name? 

21  A      John  Spotilia. 

22 Q      Did  you  play  a  role  in  his  appointment? 
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1  A      I  picked  out  John,  yes. 

2  Q      From  a  list  of  people  or  from  ~ 

3  A      From  a  list  of  people. 

4  Q      How  many  people  were  on  the  list? 

5  A      I  just  would  be  guessing. 

6  Q      Approximately? 

7  A      I  don't  know. 

8  Q      Who  furnished  the  list  to  you? 

9  A      Presidential  personnel. 

10  Q      Who  in  particular? 

1 1  A      Presidential  personnel. 

12  Q      Was  there  an  individual? 

13  A      I  don't  remember  the  person  who  had 

14  responsibility  for  that.    It  could  have  been  ~  she 

15  became  general  counsel  at  Commerce,  I  don't  recall  — 

16  Ginger  Lu  or  it  could  have  been  ~  he  became  --  he 

17  was  acting  head  of  minority  business  development 

18  operation  at  Commerce,  but  I  don't  remember  his 

19  name.   Those  were  two  principal  people  in  White  House 

20  personnel  that  supplied  the  list. 

21  Q      What  were  you  told  about  how  you  should 

22  make  your  selection,  if  anything? 
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1  A      Of  what? 

2  Q      Of  a  general  counsel. 

3  MR.  SILBERT:    Is  this  relevant? 

4  MR.  CHERTOFF:    It  is  relevant  to  establish 

5  his  knowledge  about  the  background  of  the  general 

6  counsel. 

7  THE  WITNESS:   Can  you  just  be  more  specific 

8  and  I  will  try  to  answer  it. 

9  BY  MR.  CHERTOFF: 

10  Q      When  you  were  furnished  a  list  of  names, 

1 1  what  were  you  told? 

12  A      I  was  given  a  list  of  all  the  people  and 

13  told,  you  know,  to  make  my  selection.   I  mean  to  — 

14  they  had  to  approve  everything  that  we  did,  but 

15  sometimes  I  selected  people  that  were  not  on  the  list 

16  for  other  jobs,  not  for  that  particular  job,  and 

17  sometimes  I  selected  the  people  on  the  list,  but  I 

18  had  to  interview  at  least  all  the  people  on  the 

19  list. 

20  Q      How  did  you  come  to  select  Mr.  Spotilia? 

21  A      At  least  ~  at  least  two  ways.    He  was 

22  strongly  recommended  by  Mrs.  Clinton,  and  —  or  not 


1  her,  but  her  office,  and  ~  and  his  qualifications 

2  were  superior. 

3  Q      Who  in  her  office  recommended  him? 

4  A      I  don't  remember. 

5  Q      In  what  form  did  the  recommendation  come? 

6  A      I  don't  remember. 

7  Q      Were  you  called? 

8  A      I  don't  remember. 

9  Q      Was  there  a  particular  basis  for  the 

10  recommendation,  do  you  recall? 

1 1  A      All  I  remember  is  his  qualifications  were 

12  literally  superior. 

13  Q      And  were  you  aware  at  the  time  you  hired 

14  him  that  he  knew  the  Clintons  socially? 

15  A      I  was  aware  he  knew  the  Clintons,  yes. 

16  Q      What  was  your  understanding  of  his 

17  relationship  with  the  Clintons  at  the  time  you  hired 

18  him? 

19  A      He  had  worked  in  the  campaign,  and  he  had 

20  gone  to  Georgetown  and  Yale  Law  School  with  the 

21  Clintons. 

22  Q      When  did  you  first  become  aware  of  Capital 
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1  Management  and  David  Hale? 

2  A      I  think  I  became  aware  of  Capital 

3  Management  and  David  Hale  sometime  in  the  month  of 

4  May. 

5  Q      And  how  did  you  become  aware  of  it? 

6  A      I  believe  I  had  a  briefing. 

7  Q      When  was  the  briefing? 

8  A      I  believe  it  was  in  the  middle  of  May, 

9  after  Small  Business  —  I  think  ~  I  am  not  positive 

10  about  the  date  and  I  don't  have  a  calendar  for  that 

1 1  time  period. 

12  Q      Were  you  briefed  about  Capital  Management 

13  before  you  were  confirmed? 

14  A      I  don't  remember  being  briefed  about 

1 5  Capital  Management  before  I  was  confirmed. 

16  Q      Were  you  briefed  about  any  specific  cases 

17  in  the  week  before  your  confirmation? 

18  A      I  don't  remember  being  briefed  about  any 

19  specific  cases  in  the  week  before  my  confirmation. 

20  Q      Is  there  any  reason  you  would  have  sought 

2 1  information  about  specific  cases  in  the  week  before 

22  your  confirmation? 


1  A      Only  if  it  had  been  brought  to  my  attention 

2  and  I  felt  I  might  be  asked  a  question  about  it, 

3  otherwise,  I  can't  imagine  asking  anything  about 

4  specifics,  I  had  so  much  to  learn  and  get  ready  for. 

5  Q      Is  your  recollection  that  during  the  three 

6  days  before  your  confirmation  you  were  focusing  your 

7  attention  on  upcoming  hearings  and  not  upon  the 

8  handling  of  individual  cases? 

9  A      Yes,  sir. 

10  Q      Do  you  know  Wayne  Foren? 

1 1  A      Yes,  sir,  I  do. 

12  Q      In  May  1993,  what  was  his  position? 

13  A      I  may  get  the  exact  title  incorrect,  but  he 

14  was,  I  think,  associate  administrator  and  he  was  in 

15  charge  of  the  SBIC  and  SSBIC  programs. 

16  Q      Were  the  SBIC  and  SSBIC  programs  subjects 

1 7  of  particular  interest  to  you  at  SB  A? 

18  MR.  SILBERT:    Do  you  have  a  period  of 

19  time? 

20  MR.  CHERTOFF:   At  any  time. 

21  THE  WITNESS:   No.   Not  of  particular 

22  interest. 
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1  I  believed  in  the  program,  and  —  but,  no. 

2  BY  MR.  CHERTOFF: 

3  Q      On  May  5th,  1993,  did  Mr.  Foren  brief  you 

4  on  the  status  of  an  investigation  involving  Capital 

5  Management  Services  in  Little  Rock,  Arkansas? 

6  A      I  do  not  recall  Mr.  Foren  briefing  me  on 

7  May  5th  at  all. 

8  Q      Do  you  recall  him  briefing  you  on  any  day 

9  before  your  confirmation? 

10  A      Yes,  sir.    I  recall  Mr.  Foren  and  others 

1 1  briefing  me  at  the  Old  Executive  Office  Building  on 

12  the  SBIC  and  the  SSBIC  program. 

13  Q      When  was  that? 

14  A      I  cannot  tell  you  exactly  when  it  was. 

15  There  was  this  whole  schedule  of  briefings  where  I 

16  had  people  come  in  from  all  the  different  departments 

17  of  the  SBA,  and  there  are  a  lot  of  them. 

18  Q      Was  the  briefing  before  your  confirmation 

19  by  Mr.  Foren  in  the  period  of  time  between  May  4th, 

20  when  you  arrived  in  Washington,  and  May  7th,  when  you 

21  were  confirmed? 

22 A      I  do  not  think  so. 

32 

1  MR.  CHERTOFF:    I  am  going  to  show  you  what 

2  I  would  like  to  have  marked  as  Exhibit  EB-3  for 

3  identification. 

4  (EB  Exhibit  3  identified.) 

5  BY  MR.  CHERTOFF: 

6  Q      I  am  going  to  show  you  what  has  been  marked 

7  as  EB  Exhibit  3  for  identification,  and  ask  you  - 

8  MR.  IVEY:    Could  we  get  a  description  of 

9  what  it  is. 

10  BY  MR.  CHERTOFF: 

1 1  Q      For  the  record,  it  was  previously  marked  as 

12  a  document  in  —  document  1  in  a  prior  deposition, 

13  "Capital  Management  Services  in  Little  Rock, 

14  Arkansas,  summary  background."   It's  two  pages,  and  I 

15  know  counsel  have  that. 

16  MR.  BRENNER:    One  of  the  Foren  exhibits. 

17  MR.  IVEY:    Which  one? 

18  MR.  CHERTOFF:    It  says  "document  1"  on  it. 

19  BY  MR.  CHERTOFF: 

20  Q      Have  you  ever  seen  this  document  before? 

21  A      I  certainly  don't  have  any  memory  of  seeing 

22  it  before,  but  that  doesn't  mean  I  haven't,  I  just 
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1  don't  —  I  don't  have  any  recollection  of  seeing  this 

2  document  before. 

3  MR.  IVEY:    Could  you  read  back  the  answer. 

4  (The  reporter  read  the  record  as  requested.) 

5  BY  MR.  CHERTOFF: 

6  Q      Reading  the  document,  does  it  refresh  your 

7  recollection  — 

8  A      I  haven't  even  read  it  yet.   You  just  gave 

9  it  to  me. 

10  (Witness  reviewed  the  document.) 

1 1  THE  WITNESS:   All  right. 

12  BY  MR.  CHERTOFF: 

13  Q      Does  this  document  refresh  your      \ 

14  recollection  that  you  were  briefed  about  Capital 

15  Management  Services  on  May  5th,  1993? 

16  A      No. 

17  Q      Do  you  remember  being  briefed  about  a 

1 8  referral  — 

19  A      This  thing  has  a  date  on  May  5th,  the  last 

20  thing  deals  with  some  matter  on  May  5th? 

21  Q      I  can't  get  into  a  dialogue  with  you.    I 

22  just  have  to  ask  you  questions. 
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1  Were  you  aware  that  —  let  me  withdraw  the 

2  question. 

3  When,  if  ever,  did  you  first  become  aware 

4  that  the  matter  of  Capital  Management  Services  had 

5  been  referred  to  the  Inspector  General's  Office  for 

6  investigation? 

7  A      I  don't  know.    As  I  previously  said,  the 

8  first  memory  I  have  of  Capital  Management  is,  I 

9  believe,  in  —  when  I  was  briefed  in  mid-May,  and 

10  I  —  I  think  I  was  told  then  it  was  being  handled  by 

1 1  the  proper  legal  authorities.   I  don't  remember  if 

12  that  was  the  IG  or  the  Justice  Department. 

13  Q      Did  you  first  learn  about  Capital 

14  Management  Services  after  it  had  been  referred  or 

15  while  the  ~  or  before  it  had  been  referred? 

16  A      Honestly,  the  first  thing  I  remember  is  the 

17  May  —  the  mid-May  meeting. 

18  Q      Were  you  asked  your  permission  or  approval 

19  to  refer? 

20  A      I  just  don't  recall. 

21  Q      Now,  you  do  remember  a  mid-May  briefing;  is 

22  that  correct? 
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1  A      I  believe  I  remember  being  briefed  in 

2  mid-May  in  my  office  at  the  SBA. 

3  Q      Was  that  on  or  around  May  19th? 

4  A      I  honestly  don't  —  I  don't  have  a  calendar 

5  so  I  don't  --  I  don't  know. 

6  MR.  CHERTOFF:    I  ask  that  this  be  marked  as 

7  EB-4  for  identification.   This  is  a  document  in  the 

8  package  dated  May  19,  1993. 

9  (EB  Exhibit  4  identified.) 

10  BY  MR.  CHERTOFF: 

1 1  Q      What  do  you  recall  of  that  mid-May  briefing 

12  in  your  office? 

13  A      I  want  to  be  sure  that  you  understand  that 

14  I  could  be  collapsing  that  —  what  I  read 

15  subsequently  to  that  or  what  I  was  told  at  other 

16  times  subsequent  to  that,  but  I  will  tell  you  what  I 

17  think  I  remember. 

18  I  believe  ~  do  you  want  to  know  just  about 

19  what  i  remember  being  told  about  Capital  Management 

20  or  anything  else? 

21  Q      Well,  let  me  ask  you  this,  then,  first  of 

22  all:    What  was  the  general  subject  of  the  meeting? 
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1  A      I  think  I  was  told  about  troubled  SBIC  ~ 

2  SSBIC's  at  this  meeting,  I  think. 

3  Q      And  how  many  SSBICs  approximately  were  you 

4  told  about? 

5  A      I  don't  remember. 

6  Q      What  were  you  told  about  Capital  Management 

7  Services? 

8  A      I  believe  I  was  told  it  was  a  troubled  SBIC 

9  in  Arkansas  that  was  owned  and  run  by  this  judge  down 

10  there,  that  he  had  obtained  money  on  some  kind  of 

1 1  false  basis  and  that  he  had  misinvested  that  money,  I 

12  think  in  businesses  he  had  an  ownership  in,  I  think 

13  is  what  I  was  told. 

14  Q      Were  you  told  anything  about  the  businesses 

15  he  invested  in? 

16  A      I  don't  know. 

17  Q      Were  you  told  that  the  governor  of  Arkansas 

1 8  had  some  kind  of  business  relationship  with  him? 

19  A      At  some  point  in  time  —  I  don't  know  if  it 

20  was  that  meeting  or  some  later  time  —  I  was  told 

21  that  the  governor  of  Arkansas  —  that  he  had  made 

22  loans  to  the  governor  of  Arkansas.   I  may  have  read 
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1  that  in  the  GAO  report  after  that,  I  just  don't 

2  remember  when.   I  may  have  read  it  in  the  newspaper 

3  or  I  may  have  been  told  it  that  the  meeting  or 

4  subsequent  meeting.   I  just  don't  know  when  I  learned 

5  that. 

6  Q      Were  you  given  a  document  at  the  mid-May 

7  meeting  concerning  the  subject  you  had  been  briefed 

8  about? 

9  A      I  don't  remember. 

10  Q      Was  it  your  practice  when  you  were  going  to 

1 1  be  briefed  to  require  or  solicit  a  memorandum  in 

12  advance? 

13  A      Generally,  I  was  given  a  memorandum  in 

14  advance  at  most  meetings. 

1 5  Q      Were  there  occasions  when  you  were  given  a 

16  memorandum  at  the  meeting? 

17  A      Yes. 

18  Q      Was  it  Mr.  Foren's  practice  when  he  briefed 

19  you  on  matters  to  give  you  a  memorandum,  either 

20  before  the  meeting  or  during  the  meeting? 

21  A      I  actually  don't  remember. 

22 Q      I  am  going  to  show  you  what  has  been  marked 
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1  as  Exhibit  EB-4  for  identification  and  ask  you  if  you 

2  have  previously  seen  that. 

3  MR.  KRAVITZ:   Mike,  could  you  keep  your 

4  voice  up  a  little  bit. 

5  Mr.  Bowles,  if  you  could  speak  up  a  little, 

6  too.    The  acoustics  here  are  terrible. 

THE  WITNESS:    I  don't  remember  this 

8  specific  piece  of  paper. 

9  BY  MR.  CHERTOFF: 

10  Q      Does  the  content  of  EB  Exhibit  4  for 

1 1  identification  refresh  your  memory  about  what  you 

12  were  told  during  the  course  of  this  mid-May  meeting? 

13  A      No.    I  remember  having  a  meeting  in 

14  mid-May. 

15  Q      Do  you  remember  in  the  mid-May  meeting 

16  being  told  that  the  matter  had  been  referred  to  the 

17  Inspector  General  for  investigation? 

18  A      I  remember  at  some  point  in  time  being  told 

19  that  the  matter  had  been  referred  to  the  ~  to  some 

20  kind  of  legal  authority,  I  don't  remember  if  it  was 

21  the  IG  or  the  Justice  Department. 

22  Q      Did  you  have  a  particular  interest  in 
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1  Capital  Management  in  May  of  1993? 

2  A      I  don't  think  so. 

3  Q      Did  you  have  a  particular  interest  in 

4  determining  which  SBIC  cases  were  the  subject  of 

5  criminal  investigation  in  May  of  1993? 

6  A      No. 

7  Q      Did  you  have  dinner  with  Mr.  McLarty  in  May 

8  of  1993? 

9  A      No. 

10  Q      Did  you  ever  have  dinner  with  Mr.  McLarty? 

1 1  A      Yes. 

12  Q      When? 

13  A      In  1994. 

14  Q      During  the  year  1994,  it  is  your  testimony 

15  you  had  dinner  with  Mr.  McLarty? 

16  A      That's  correct. 

17  Q      Did  you  have  any  meals  with  Mr.  McLarty  in 

18  1993? 

19  A      It's  possible  that  when  the  President 

20  has  —  the  President  has  a  group  had  CEOs  to  come  to 

21  the  White  House  for  lunch,  and  I  have  been  at  those 

22  and  I  think  Mac  McLarty  has  been  at  those,  too,  but  I 
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1  don't  remember  if  that  was  1993  or  1994  without 

2  looking  at  my  calendar. 

3  Q      Excluding  group  meals,  have  you  had  any 

4  one-on-one  meals  with  Mr.  McLarty  in  1993? 

5  A      No. 

6  Q      How  did  you  come  to  be  -  take  a  position 

7  at  the  White  House? 

8  A      I  was  thinking  about  leaving  the  SBA. 

9  Q      When  was  this? 

10  A      Toward  the  ~  over  the  summer  of  1994.    I 

1 1  felt  I  had  accomplished  about  all  I  could  accomplish 

12  there.   And  I  think  they  were  looking  for  someone  at 

13  the  White  House  who  —  who  had  shown  some  ability  in 

14  organization  and  structure  and  focus.   And  I  think  I 

15  was  one  of  the  people  that  they  considered  to  bring 

16  in. 

17  Q      So  what  happened? 

18  A      I  talked  with  several  people  at  the  White 

19  House  and  eventually  talked  to  Leon  several  times  ~ 

20  Leon  Panetta  several  times  and  talked  to  the 

21  President,  I  believe,  once,  and  was  eventually 

22  offered  the  job. 


5532 

41 

1  Q      Did  you  have  a  discussion  with  Mr.  McLarty 

2  in  1993  about  David  Hale  and  Capital  Management? 

3  A      To  the  best  of  my  knowledge,  I  did  not. 

4  Q      Did  you  tell  Mr.  Foren  in  1993  that  you  had 

5  had  a  conversation  with  Mr.  McLarty  about  Capital 

6  Management? 

7  A      I  do  not  believe  I  did. 

8  Q      What  is  the  next  event  you  recall  relating 

9  to  Capital  Management  or  David  Hale  after  this  May, 

10  mid-May  meeting  you  described? 

11  A      In  late  September  I  had  another  meeting, 

12  that  I  recall,  on  Capital  Management. 

13  Q      In  late  September? 

14  A      Yes. 

15  Q      And  how  did  that  meeting  come  about? 

16  A      I  believe  Mr.  Teckler  came  into  my  office, 

17  came  into  my  office  and  spent  a  few  minutes  with  me. 

18  Q      Who  is  Mr.  Teckler? 

19  A      Marty  Teckler.   He  was  —  had  been  acting 

20  general  counsel  and  the  ethics  officer  at  SBA. 

21  Q      Was  that  before  Mr.  Spotilia  came  aboard? 

22 A      I  think  John  Spotilia  was  already  there, 


1  but  I  am  not  sure. 

2  Q      If  Mr.  Spotilia  was  there,  why  was 

3  Mr.  Teckler  the  acting  general  counsel? 

4  A      I  thought  I  said  he  had  been  the  acting 

5  general  counsel. 

6  Q      Why  did  Mr.  Teckler  come  in  to  see  you  in 

7  late  September? 

8  A      To  tell  me  something. 

9  Q      What  did  he  tell  you? 

10  A      I  want  to  stress  that  I  may  not  be  telling 

1 1  this  exactly  right,  but  I  believe  I  am  giving  you  the 

12  right  scenario. 

13  I  think  Mr.  Teckler  came  in  my  office  and 

14  said  that  we  were  getting  ready  to  indict  this  Judge 

15  Hale  down  in  Arkansas,  and  that  I  might  want  to  call 

16  the  White  House  and  give  them  the  heads  up. 

17  Q      And  what  did  you  say? 

18  A      I  asked  him  what  a  heads  up  was.   I  had 

19  never  heard  that  word  before.    It  is  not  a  word  that 

20  I  had  heard  used  in  the  business  world. 

21  Q      And  what  did  he  say? 

22  A      He  said  it  was  ~  that  I  should  just  —  it 
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1  was  just  notification  in  case  they've  got  any 

2  inquiries. 

3  Q      What  did  you  say? 

4  A      I  said  is  this  okay  for  me  to  do? 

5  Q      What  did  he  say? 

6  A      He  said  yes,  it  was  standard. 

7  Q      What  else  was  discussed  in  this  meeting? 

8  A      I  don't  --  I  don't  think  any  other  matter 

9  was  discussed  in  the  meeting. 

10  Q      Now,  how  did  Mr.  Teckler  get  his  position? 

11  A      He  was  —  he  is  a  career  employee  at  the 

12  SBA. 

13  Q      When  he  came  in  in  late  September,  had 

14  you  —  withdraw  the  question. 

15  When  he  came  in  in  late  September,  did  you 

16  ask  him  why  this  particular  case  would  be  a  matter 

17  the  White  House  would  be  interested  in  hearing  about? 

18  A      I  don't  remember  doing  that. 

19  Q      Had  there  ever  been  any  earlier  cases  ~ 

20  withdrawn. 

21  Had  there  been  cases  before  late  September 

22  involving  indictments  in  which  you  either  had  contact 
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1  with  the  White  House  or  it  had  been  suggested  to  you 

2  that  you  should  contact  the  White  House  to  give  them 

3  some  notification? 

4  A      I  was  often  asked  to  contact  the  White 

5  House  on  any  number  of  matters,  but  I  don't  remember 

6  another  case.   There  may  have  been,  but  I  just  don't 

7  remember  another  case  that  I  was  asked  to  do  it  on. 

8  Q      Did  you  ask  Mr.  Teckler  why  he  felt  the 

9  White  House  would  be  interested  in  hearing  about  an 

10  indictment  of  a  case? 

1 1  A      No,  I've  repeated  to  you  my  basic  memory  of 

12  the  conversation. 

13  Q      Did  you  wonder  why  the  White  House  would  be 

14  interested  in  hearing  about  the  case? 

15  A      Well,  I  assumed  this  was  --  you  know,  this 

16  was  a  crooked  judge  down  in  Arkansas,  and  they  might 

17  get  some  inquiries,  so  it  made  sense  to  me. 

18  Q      So  who  did  you  call? 

19  A      I  honestly  don't  remember  if  I  made  the 

20  call. 

21  Q      Did  you  write  to  somebody? 

22  A      I  don't  believe  so. 


5534 

45 

1  Q      Did  you  communicate  this  information  in  any 

2  way  to  the  White  House? 

3  A      I  have  tried  as  best  I  can  to  remember 

4  whether  or  not  I  actually  took  the  time  and 

5  communicated  it,  and  I  cannot  remember  communicating 

6  it  to  anyone.   I  can  tell  you  I  have  looked  at  my 

7  calendar  for  that  time  and  I  think  if  you  look  at  it, 

8  you  can  see  what  I  was  doing.    I  had  these  health 

9  care  hearings  over  here  at  Congress  for  the  whole  day 

10  of  the  20th  —  and  again,  I  don't  remember  the  day 

1 1  that  Marty  came  in.    I  had  health  care  hearings  again 

12  on  the  21st,  I  had  a  preparation  for  an  8- A  hearing 

13  over  here  also  on  the  21st.    On  the  22nd  I  had  an  8-A 

14  hearing  over  here.   And  then  I  went  to  New  York  to 

15  make  a  speech  the  following  morning  to  the  Hispanic 

16  Chamber  of  Commerce. 

17  I  don't  know  when  or  if  I  did.    I  don't 

18  remember  contacting  anyone. 

19  Q      Did  you  ask  Mr.  Tecklerto  contact 

20  somebody? 

21  A      Again,  my  memory  could  be  incorrect  on 

22  here,  but  I  think  I  —  when  Marty  said  —  let  me  just 
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1  walk  through,  so  I'll  tell  it  correctly,  okay. 

2  Q      Okay. 

3  A      He  came  into  my  office  and  told  me,  I 

4  believe,  that  we  were  getting  ready  to  indict  this 

5  Judge  Hale  and  that  I  might  want  to  give  somebody  at 

6  the  White  House  a  heads  up  on  this  and  I  asked  him 

7  what  a  heads  up  was  and  he  told  me. 

8  I  asked  him  if  it  was  okay,  he  said  it 

9  was.   And  I  believe  I  asked  him  why  didn't  he  just  go 

10  ahead  and  do  it  and  he  said  he  —  I  believe  he  said 

11  he  didn't  know  anybody  in  the  White  House  counsel's 

12  office,  and  I  think  I  said  fine,  I'll  take  care  of 

13  it. 

14  Q      Did  he  --  I  want  to  be  clear  on  this.    Did 

15  he  suggest  you  let  the  White  House  know  or  you  let 

16  the  White  House  counsel's  office  know? 

17  A      I  don't  remember  him  saying  White  House 

18  counsel's  office. 

19  Q      When  you  said  back  to  him,  why  don't  you  do 

20  it,  your  recollection  is  his  reply  was  I  don't  know 

21  anybody  in  the  White  House  counsel's  office? 

22  A      That's  correct. 
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1  Q      Did  you  know  anybody  in  the  White  House 

2  counsel's  office? 

3  A      Not  —  not  very  well,  no. 

4  Q      Did  you  know  anybody  in  any  way  at  the 

5  White  House  counsel's  office? 

6  A      Yes,  I  think  I  had  talked  on  the  phone  with 

7  Bill  Kennedy  as  I  went  through  my  confirmation.   I  am 

8  not  sure  if  I  had  met  Bill  Kennedy  at  this  time. 

9  Q      Between  the  time  you  had  your  mid-May 

10  meeting  in  which  Capital  Management  was  mentioned  to 

1 1  you,  and  the  time  of  this  conversation  with 

12  Mr.  Teckler  in  late  September,  had  you  been  briefed 

13  in  any  way  by  somebody  in  the  SB  A  concerning  Capital 

14  Management? 

15  A      It  is  certainly  possible  that  I  was.   I 

16  just  don't  recall. 

17  Q      Had  Mr.  Teckler  briefed  you  previously? 

18  A      I  believe  Mr.  Teckler  was  at  the  May 

19  meeting,  but  since  I  don't  recall  all  the  briefings  I 

20  don't  know  who  would  have  been  there  to  do  it.    It 

21  may  have  been,  I  just  don't  recall. 

22 Q      Did  Mr.  Foren  brief  you  between  May  and 


1  September? 

2  A      Again,  there  may  have  been  briefings.    I 

3  don't  recall  them,  and,  therefore,  I  don't  recall  who 

4  would  have  given  them. 

5  Q      After  this  conversation  with  Mr.  Teckler  in 

6  late  September,  what's  the  next  thing  you  remember 

7  concerning  Capital  Management? 

8  A      I  remember  a  conversation  with  John 

9  Spotilia  in  November  of  1993. 

10  Q      What  was  the  conversation? 

1 1  A      Again,  I'm  summarizing,  I  don't  know  if  I 

12  am  saying  it  exactly  as  happened.   I  think  John  told 

13  me  that  he  had  previously  sent  some  documents,  I 

14  think  he  said  public  documents,  over  to  the  White 

15  House  counsel's  office  on  Capital  Management. 

16  Q      And  what  did  you  say? 

17  A      And  --  and  I  said,  John,  did  you  check  that 

18  out  with  anybody  first,  he  said  no.   And  I  said, 

19  look,  I  don't  know  if  this  is  good  or  bad,  up  or 

20  down,  right  or  wrong,  but  I  think  you  ought  to  check 

21  with  somebody  at  the  Justice  Department  to  make  sure 

22  this  is  okay. 
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1  Q      When  —  was  this  a  discussion  with 

2  Mr.  Spotilia  at  your  initiative  or  at  his  initiative? 

3  A      I  don't  even  remember  what  the  —  I  think 

4  it  was  in  ~  I  don't  know,  it  could  have  been  by  my 

5  office,  but  I  don't  know.    I  don't  know  the 

6  circumstances  surrounding  it. 

7  Q      Do  you  remember  whether  there  was  an  event 

8  that  prompted  this  discussion? 

9  A      I  honestly  don't  know. 

10  Q      Did  Mr.  Spotilia  indicate  to  you  why  he  was 

1 1  talking  to  you  about  this? 

12  A      I'm  sure  he  did.   I  just  don't  recall. 

13  Q      Is  there  anything  else  you  remember  about 

14  this  conversation? 

15  A      I  believe  I  told  John  at  this  point  in  time 

16  that  I  had  recused  myself  from  this  matter. 

17  Q      In  November? 

18  A      Yes. 

19  Q      When  did  you  recuse  yourself? 

20  A      I  believe  on  or  about  this  time. 

21  Q      In  November? 

22  A      Yes. 
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1  Q      Why  did  you  recuse  yourself? 

2  A      In  —  I  am  going  on  memory,  so  I  don't  know 

3  exactly.   In  November  of  1993,  I  think  that's  when 

4  there  were  a  whole  bunch  of  articles  in  the  newspaper 

5  about  Judge  Hale  and  the  allegations  that  were  trying 

6  to  connect  the  President  to  Capital  Management.  And 

7  I  had,  previous  to  that,  been  actively  involved  in 

8  this  health  care  fight  over  trying  to  educate  the 

9  small  business  people  about  the  President's  health 

1 0  care  plan  and  in  the  course  of  that,  we  had  printed  a 

1 1  health  care  brochure  that  explained  the  President's 

12  Health  Care  Act  to  the  small  business  populace,  and  I 

13  had  —  the  people  over  here  had  questioned  whether  or 

14  not  that  was  an  ethical  thing  to  do. 

15  MR.  SILBERT:    When  you  say  "people  over 

16  here"  -- 

17  THE  WITNESS:    People  over  here  in  Congress, 

18  and  that  was  a  real  —  I  was  really  surprised.   I 

19  mean,  really,  really  surprised  because  I  didn't  think 

20  there  was  a  thing  wrong  with  this  health  care 

21  brochure  at  all,  and  I  guess  that  the  point  in 

22  time  —  I  guess  I  began  to  realize  that  perception 
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1  over  here  is  very,  very  important.    I  know  reality  is 

2  important,  but  perception  is  very  important  and  I 

3  felt  the  proper  thing  for  me  to  do  in  this  case,  if 

4  somebody  was  making  those  allegations,  even  though 

5  I  ~  you  know,  I  don't  know  anything  about  it,  was  to 

6  recuse  myself  so  that  I  wouldn't  even  give  a 

7  perception  of  impropriety. 

8  BY  MR.  CHERTOFF: 
Q      So  you  made  a  decision  on  your  own  in 

November,  when  you  read  articles  about  David  Hale  in 
the  paper,  to  recuse  yourself  from  any  handling  of 
that  matter? 

A      I  can't  tell  you  when.   My  sister  died 
November  2,  and  I  was  in  North  Carolina  for  about  a 
week,  and  then  I  came  back  and  went  to  Des  Moines  for 
some  town  hall  meetings  —  I  don't  know.    You  have 
the  calendar.   I  don't  know  exactly  when  I  did  it. 

Q      Was  your  decision  to  recuse  yourself  made 
before  you  had  your  conversation  with  Mr.  Spotilia  in 
November  about  documents  going  over  to  the  White 
House? 

A      I  don't  know. 
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1  Q      Was  it  made  in  November? 

2  A      I  think  so,  but  I  am  not  positive. 

3  Q      Was  it  made  before  the  end  of  the  year? 

4  A      Yes,  I  think  it  was. 

5  Q      Did  you  write  a  memorandum  to  someone  about 

6  that? 

7  A      No,  I  didn't. 

8  Q      Did  you  tell  somebody? 
A      I  believe  I  told  ~  I  believe  I  told 

Mr.  Spotilia  and  I  believe  I  told  Mr.  Teckler. 

Q      When  did  you  tell  Mr.  Teckler? 

A      I  don't  know. 

Q      When  did  you  tell  Mr.  Spotilia? 

A      I  don't  know. 

Q      Did  you  tell  Mr.  Spotilia  during  a 
conversation  in  which  the  subject  of  documents  going 
to  the  White  House  was  discussed? 

A      I  believe  I  told  him  --  as  I  mentioned 
earlier,  I  don't  remember  if  I  told  him  previously  or 
not. 

Q      But  at  least  as  of  the  time  of  that 
conversation  you  had  told  Mr.  Spotilia  that  you  were 
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1  recusing  yourself  from  this? 

2  A      Yes,  sir. 

3  Q      Who  did  you  designate  to  make  decision  in 

4  your  place? 

5  A      I  believed  it  was  going  to  be  handled 

6  whatever  the  appropriate  way  was.   I  don't  think  I, 

7  you  know,  picked  out  one  particular  person.    I  may 

8  have  said  the  deputy  administrator,  but  I  just  don't 

9  remember. 

10  Q      Did  you  say  —  to  whom  did  you  say  or  did 

1 1  you  ~  whom  did  you  possibly  say,  the  deputy 

12  administrator? 

13  A      I  don't  know,  sir. 

14  Q      Did  you  tell  the  deputy  administrator 

15  before  the  end  of  1993  that  he  or  she  was  supposed  to 

16  act  as  administrator  in  anything  to  do  with  Capital 

1 7  Management? 

18  A      I  don't  remember  having  a  conversation,  but 

19  I  may  have. 

20  Q      Was  your  concern  about  recusing  yourself 

21  motivated  by  a  relationship  you  had  with  the 

22  President  or  the  First  Lady? 


54 


1  A      My  concern  about  recusing  myself  was  not  to 

2  even  give  the  perception  of  improprieties. 

3  Q      And  the  particular  impropriety  you  were  ~ 

4  or  the  particular  perception  of  impropriety  you  were 

5  concerned  about  was  what? 

6  A      Was  that  I  had  been  appointed  by  the 

7  President,  I  felt  —  I  felt  close  to  the  President, 

8  even  though  I  hadn't  spent  a  lot  of  time  with  him, 

9  and  I  just  felt  it  was  the  right  thing  to  do.    It  was 

10  just  a  judgment. 

1 1  Q      After  this  conversation  with  Mr.  Spotilia 

12  in  November  about  the  documents,  what's  the  next 

13  thing  you  recall  concerning  Capital  Management? 

14  A      Oh,  gosh,  not  much.   At  some  point  in  time 

15  I  put  my  recusal  in  writing. 

16  Q      When  was  that? 

17  A      I  think  it  was  the  next  year,  and  I 

1 8  remember  ~  I  remember  —  I  remember  when  I  did  it. 

19  Q      When  did  you  do  it? 

20  A      I  mean,  I  don't  remember  the  date,  but  I 

21  remember  the  deputy  administrator  and  I  had  dinner 

22  with  Congressman  LaFalce,  which  we  often  did.   One  of 
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1  the  things  he  asked  me  at  dinner,  and  we  talked  a  lot 

2  at  dinner,  but  I  remember  he  asked  me  if  my  recusal 

3  was  in  writing,  and  I  said  no,  it  wasn't.    I  don't 

4  remember  anything  about  it,  but  he  asked  me  if  my 

5  recusal  was  in  writing  and  the  next  day  I  did  put  it 

6  in  writing. 

7  Q      How  did  the  conversation  of  recusal  come  up 

8  with  Congressman  LaFalce? 

9  A      I  don't  remember. 

10  Q      Did  he  bring  it  up? 

11  A      I  don't  remember. 

12  Q      Had  he  previously  discussed  the  subject  of 

13  recusal? 

14  A      I  don't  remember. 

15  Q      Were  you  discussing  Capital  Management  with 

16  him  on  that  evening? 

17  A      I  don't  remember. 

18  Q      Had  you  discussed  Capital  Management  with 

19  him  before? 

20  A      I  don't  remember. 

21  Q      Was  there  any  event  occurring  in  Washington 

22  at  the  time  you  put  your  recusal  in  writing  that  may 
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1  have  spurred  the  discussion? 

2  A      Could  be.    I  don't  know. 

3  Q      Did  it  have  to  do  with  Roger  Altman? 

4  A      I  don't  know  when  Roger  went  through  that, 

5  but  no.    I  mean,  it  could  have. 

6  Q      Did  you  —  I  want  to  take  you  back  now  to 

7  the  summer  of  1993,  particularly  in  August.    Did  you 

8  get  a  copy  of  a  draft  indictment  on  Capital 

9  Management? 

10  A      I  don't  recall  it. 

1 1  MR.  CHERTOFF:    I  am  going  to  show  you  what 

12  we  will  mark  as  EB-5  for  identification. 

13  (EB  Exhibit  5  identified.) 

14  BY  MR.  CHERTOFF: 

15  Q      EB-5  is  a  memorandum  marked  "privileged  and 

16  confidential,"  to  Erskine  Bowles  from  Wayne  Foren, 

17  entitled  "Capital  Management  Services,  Inc.,  Little 

18  Rock,  Arkansas,"  dated  August  9,  1993. 

19  Have  you  seen  that  before? 

20  A      Probably.   I  just  don't  remember  seeing 

21  it. 

22  Q      Do  you  recognize  the  handwriting,  the 
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1  signature  of  Wayne  Foren  and  Martin  Teckler? 

2  A      Yes,  I  do. 

3  Q      Is  that  Mr.  Foren's  signature? 

4  A      I  don't  remember  his  signature,  what  it 

5  looked  like. 

6  Q      Is  that  Mr.  Teckler' s  signature? 

7  A      I  don't  remember  his  signature,  either. 

8  Q      Do  you  see  the  handwriting  in  the  margin? 

9  A      Yes. 

10  Q      Is  that  your  handwriting? 

11  A      It  doesn't  look  like  it,  no. 

12  Q      Do  you  know  whose  handwriting  it  is? 

13  A      Sorry,  I  don't. 

14  Q      Do  you  recall  seeing  this  memo? 

15  A      As  I  said  previously,  I  don't.    It  doesn't 

16  mean  I  didn't  get  it.    I  just  don't  remember  seeing 

17  it. 

18  Q      As  of  August  9,  1993,  did  you  have  several 

19  discussions  ~ 

20  MR.  SILBERT:    May  I  ask  a  question? 

21  MR.  CHERTOFF:    Yes. 

22 MR.  SILBERT:    The  memo  —  you  have  been 
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1  asking  him  about  the  memo  and  the  two  pages  attached 

2  to  it.    Do  we  know  whether  they  were  attached  ~  are 

3  you  asking  whether  they  were  attached?  Your 

4  questions  relating  to  the  memo,  do  they  include  the 

5  draft? 

6  MR.  CHERTOFF:    When  I  am  asking  the 

7  questions,  I  am  asking  about  page  1,  I  will  get  to 

8  the  attachments  later. 

9  MR.  SILBERT:    I  just  wanted  to  be  sure  the 

10  record  was  clear. 

1 1  THE  WITNESS:   Can  I  just  read  this  a 

12  second? 

13  MR.  CHERTOFF:    Sure. 

14  THE  WITNESS:   Okay. 

15  BY  MR.  CHERTOFF: 

16  Q      Now,  as  of  August  9,  1993,  had  you  had 

17  discussions  with  Mr.  Foren  concerning  the  progress  of 

18  the  criminal  investigation  into  Capital  Management? 

19  MR.  SILBERT:    You  mean  beyond  the  mid-May 

20  meeting? 

21  BY  MR.  CHERTOFF: 

22  Q      Yes,  after  May. 
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1  A      As  I  previously  stated,  I  remember  a 

2  meeting  in  May.    I  remember  Marty  coming  in  in 

3  September,  there  may  very  well  have  been  meetings  in 

4  between.   I  just  don't  recall. 

5  Q      I  want  to  direct  your  attention  to  the 

6  pages  attached. 

7  A      Yes. 

8  Q      Have  you  seen  these  before? 

9  A      Not  that  I  remember. 

10  Q      Was  it  your  custom  to  get  copies  of  draft 

1 1  indictments? 

12  A      Not  that  I  remember. 

13  Q      I  want  to  direct  your  attention  to -- 

14  MR.  IVEY:    Could  we  hold  up  just  a  second. 

15  (Pause.) 

16  You  can  keep  going.    My  only  question  is  -- 

17  and  I  will  put  this  on  the  record,  if  I  could  --  is 

18  the  document  you  have  given  the  witness  I  have  a  copy 

19  of.    It  was  given  to  us  by  another  witness,  but  to 

20  the  best  of  my  knowledge  that  doesn't  necessarily 

21  mean  that  the  draft  indictment  and  the  memorandum  are 

22  connected.   They  just  happened  to  be  together. 
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1  MR.  CHERTOFF:    We  will  see  what  the  witness 

2  says. 

3  MR.  IVEY:    The  pause  was  as  counsel  for  the 

4  Republicans  were  looking  through  the  document 

5  production,  to  see  if  that  was,  in  fact,  the  case. 

6  MR.  BRENNER:    Can  we  go  off  the  record  for 

7  a  minute,  please. 

8  MR.  CHERTOFF:    Sure. 

9  (Discussion  off  the  record.) 

10  (Recess.) 

1 1  BY  MR.  CHERTOFF: 

12  Q      Mr.  Bowles,  does  Exhibit  5  for 

13  identification  refresh  your  memory  that  in  or  around 

14  August  of  1993  you  had  been  told  that  a  draft 

15  indictment  was  in  the  works? 

16  A      I  think  if  you  look  at  my  calendar  I 

17  supplied  to  you  earlier  you  can  see  I  was  on  vacation 

1 8  the  beginning  --  I  think  July  3 1  and  through  August 

19  8,  Sunday.    I  did  not  return  until  August  9. 

20  Q      August  9  was  your  first  day  back? 

21  A      Yes,  and  I  had  -  that  morning  I  had, 

22  because  I  looked  at  my  calendar,  I  had  a  meeting  that 
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1  lasted  the  entire  morning,  so  I  was  just  back. 

2  Q      Who  was  the  meeting  with  that  lasted  the 

3  entire  morning? 

4  Just  for  ease  of  everybody  here,  you  are 

5  referring  to  Exhibit  2,  which  is  your  U.S.  government 

6  appointment  book? 

7  A      Yes,  sir.    Secondary  market  meeting  looks 

8  like  it  lasted  until  3:00,  then  I  was  supposedly 

9  prepared  for  NPR,  national  performance  review.   These 

10  things  change,  so  ~  but  that's  what  the  book  says. 

11  Q      On  or  around  August  9  or  within  the  few 

12  days  thereafter,  does  this  Exhibit  5  for 

13  identification  refresh  your  memory  that  you  were 

14  informed  that  a  draft  indictment  of  Mr.  Hale  was  in 

15  the  works? 

16  A      I  don't  remember. 

17  Q      Was  it  your  practice  to  request  status 

18  reports  on  the  status  of  criminal  investigations 

19  involving  SBICs? 

20  A      No. 

2 1  Q      Can  you  think  of  any  instances,  other  than 

22  that  which  is  set  forth  before  you  on  Exhibit  5, 
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1  where,  in  Capital  Management,  where  you  asked  for  or 

2  received  status  reports  about  criminal  investigations 

3  involving  other  companies,  besides  Capital 

4  Management? 

5  A      I  don't  remember  getting  this,  although  I 

6  am  not  denying  by  any  stretch  of  the  idea,  but  I 

7  don't  remember  getting  any  others,  either. 

8  MR.  SILBERT:    By  "this,"  you  mean 

9  Exhibit  5,  the  top  page  memo?   When  you  say  "I  don't 

10  remember  getting  this"  -- 

1 1  THE  WITNESS:    I  don't  remember  --  sorry,  I 

12  don't  remember  getting  this  particular  memo. 

13  BY  MR.  CHERTOFF: 

14  Q      Now,  I  want  to  be  clear  on  this.    Is  it 

15  your  testimony  that  you  did  not  receive  a  copy  of  the 

16  draft  indictment  relating  to  David  Hale? 

17  A      No,  sir,  that's  not  my  testimony.    My 

18  testimony  was  that  I  don't  remember  receiving  this 

19  August  9  memorandum  from  Wayne,  or  the  draft 

20  indictment  that  you  have  stapled  to  it. 

21  Q      You  don't  recall  one  way  or  the  other? 

22  A      No,  sir. 
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1  Q      Was  it  your  custom  and  practice  to  request 

2  draft  indictments  of  cases,  criminal  cases  relating 

3  to  the  SBA  when  you  were  administrator  of  the  SBA? 

4  A      No,  sir. 

5  Q      Can  you  think  of  any  reason  you  would  have 

6  specifically  asked  for  a  draft  indictment  relating  to 

7  Hale  or  Capital  Management? 

8  A      No,  sir. 

9  Q      Was  it  the  practice  of  Mr.  Foren,  as  you 

10  recall  it,  in  1993  to  volunteer  draft  indictments 

1 1  concerning  criminal  cases  involving  the  SBA  to  you? 

12  A      Not  that  I  remember. 

13  MR.  CHERTOFF:    I  show  you  what  has  been 

14  marked  as  EB-6  for  identification. 

15  (EB  Exhibit  6  identified.) 

16  BY  MR.  CHERTOFF: 

17  Q      I  am  going  to  show  you  what  has  been  marked 

18  as  EB-6  for  identification  and  ask  you  if  recognize 

19  that  document. 

20  MR.  IVEY:    Mike,  could  you  tell  me  what  it 

21  is? 

22  MR.  CHERTOFF:    It  is  a  document  dated 
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1  September  21,  1993  to  Erskine  Bowles  from  Wayne 

2  Foren,  re:  Capital  Management  Services,  Inc. 

3  MR.  IVEY:    Thank  you. 

4  THE  WITNESS:    What  is  your  question,  sir? 

5  BY  MR.  CHERTOFF: 

6  Q      Do  you  recognize  that  document? 

7  A      I  don't  remember  receiving  this  document. 

8  I  am  not  saying  I  didn't  receive  it.    I  don't 

9  remember  receiving  it. 

10  Q      Does  the  format  of  the  document  look 

1 1  familiar  to  you  as  the  kind  of  document  that  you 

12  typically  received  when  you  were  administrator  of  the 

13  Small  Business  Administration? 

14  A      Mr.  Chertoff,  I  received  documents  that 

15  were  small,  documents  that  were  hundreds  of  pages 

16  thick. 

17  Q      I  mean  the  format,  the  general  letterhead, 

18  the  general  format  of  the  first  page;  does  it  look 

19  familiar? 

20  A      It's  --  there  was  no  standard  format  at  the 

21  SBA  for  transmitting  of  information.    I  received 

22  information  of  all  shapes,  forms  and  kinds. 
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1  Q      Do  you  remember  getting  briefed  by 

2  Mr.  Foren  that  the  U.S.  Attorney's  Office  was 

3  preparing  to  make  the  presentation  to  the  grand  jury 

4  on  September  21,  1993? 

5  A      No,  sir,  I  did  not. 

6  Q      Does  this  memorandum  relate  in  any  way  to 

7  the  conversation  you  described  with  Mr.  Teckler,  in 

8  which  Mr.  Teckler  indicated  that  you  should  consider 

9  giving  a  heads  up  to  the  White  House? 

10  A      I  remember  the  conversation  with 

1 1  Mr.  Teckler.   I  do  not  remember  this  document. 

12  Again,  I  think  if  you  will  look  at  my 

13  calendar,  for  the  days  of  the  20th,  the  21st  and  the 

14  22nd,  you  will  see  that  they  were  days  filled  with  a 

15  lot  of  activity.   I  was  virtually  out  of  SB  A  the 

16  whole  day  on  the  20th,  which  I  think  is  a  Monday, 

1 7  doing  the  health  care  workshops  over  here  at  the 

1 8  Congress  for  various  Senators  and  Representatives 

19  from  both  parties,  I  think. 

20  I  think  I  did  that  again  the  next  morning. 

21  I  had  8-A  preparation  ~  preparation  for  8- A  hearing 

22  the  next  day  which  was  always  something  that  took  a 
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1  lot  of  preparation.   I  had  the  8-A  hearing  that 

2  morning  and  later  that  day  I  left  New  York  to  go 

3  to  ~  to  the  U.S.  Hispanic  General  -  meeting. 

4  Q      Did  Mr.  Foren  —  during  the  time  you  were 

5  administrator  of  SBA  and  Mr.  Foren  was  associate 

6  administrator,  did  he  have  to  make  appointments  to 

7  see  you  in  advance? 

8  A      Most  people  would  make  appointments,  but 

9  some  people  would  pop  in,  and  I  did  not  try  to  limit 

10  that. 

1 1  Q      Would  Mr.  Teckler  pop  in? 

12  A      Yes. 

13  Q      Would  Mr.  Foren  pop  in? 

14  A      Probably. 

15  Q      Are  you  —  is  it  your  testimony  that  on  any 

16  days  in  which  Mr.  Foren  is  not  listed  on  your 

17  calendar,  that  that's  a  --  that  that  establishes  you 

18  didn't  see  Mr.  Foren  on  that  day? 

19  A      No,  I  would  not  say  that. 

20  Q      And  is  the  same  true  with  respect  to 

21  Mr.  Teckler,  that  the  fact  that  Mr.  Teckler's  name 

22  does  not  appear  on  the  calendar  does  not  mean  that 
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1  you  didn't  see  him  on  that  day? 

2  A      That's  correct. 

3  Q      Do  you  recall  asking  Mr.  Foren  to  give  you 

4  memos  on  a  monthly  basis  concerning  Capital 

5  Management? 

6  A      No,  I  do  not. 

7  Q      Was  it  your  practice  to  ask  Mr.  Foren  for 

8  monthly  memos  relating  to  any  particular  case  in  a 

9  criminal  investigation? 

10  A      No,  I  do  not. 

1 1  Q      Now,  is  it  your  —  now,  you  testified 

12  earlier  that  you  were  in  the  regular  practice  of 

13  having  dinner  with  Congressman  LaFalce;  when  did  that 

14  practice  begin? 

15  A      I  don't  remember,  sir. 

16  Q      Did  it  begin  in  1993? 

17  A      I  don't  remember,  sir. 

18  Q      In  November  1993,  did  Mr.  LaFalce  raise 

19  with  you  personally  the  issue  of  Capital  Management 

20  Services? 

21  A      I  don't  remember  it,  sir. 

22 Q      Did  he  raise  it  with  you  by  letter? 
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1  A      I  received  some  correspondence  from  several 

2  people  on  the  Hill,  which  I'm  --  I  know  that 

3  Congressman  LaFalce  was  having,  I  think,  the  GAO 

4  investigate  Capital  Management,  so  I  assume  at  some 

5  point  in  time  I  got  a  letter  from  him. 

6  MR.  CHERTOFF:    Mark  this  EB-7  for 

7  identification. 

8  (EB  Exhibit  7  identified.) 

9  BY  MR.  CHERTOFF: 

10  Q      I  am  going  to  show  you  EB-7  for 

1 1  identification,  which  is  a  letter  dated  November  4, 

12  1993,  to  you  from  Mr.  LaFalce.  Do  you  recognize  the 

13  letter? 

14  A      I  don't,  but  I  don't  doubt  that  it  came  to 

15  the  SBA. 

16  Q      Do  you  remember  the  inquiry? 

17  A      If  you  notice,  the  date  is  November  4th.    I 

18  believe  I  was  in  North  Carolina,  that  was  when  my 

19  sister  died.   Not  to  say  I  didn't  get  this  at  some 

20  later  point  in  time,  but  I  doubt  I  would  have  focused 

21  on  it  at  that  point  in  time.   Normally,  things  come 

22  in  and  they  are  circulated  to  the  appropriate  people 
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1  to  handle  when  it  comes  in  --  when  a  Congressional 

2  inquiry  comes  addressed  to  me,  it  is  normally 

3  circulated  to  the  appropriate  people. 

4  MR.  CHERTOFF:    Let  me  show  you  what  has 

5  been  marked  or  we  will  have  marked  as  EB  Exhibit  8. 

6  (EB  Exhibit  8  identified.) 

7  BY  MR.  CHERTOFF: 

8  Q      I  show  you  Exhibit  8  for  identification. 

9  Take  a  look  at  it.    In  particular,  I  would  like  to 

10  direct  your  attention  to  the  signature  page,  page  4. 

1 1  MR.  IVEY:    What  is  this,  Mike? 

12  MR.  CHERTOFF:    A  letter  dated  November  15, 

13  1993  to  Congressman  LaFalce  from  Erskine  Bowles. 

14  BY  MR.  CHERTOFF: 

15  Q      Do  you  recognize  this  document? 

16  A      Just  —  I'm  sorry.    Give  me  a  moment.   I 

17  remember  that  we  sent  information  to  the  Congress.   I 

18  can  remember  making  explicit  instructions,  I  believe 

19  to  our  legal  counsel  and  to  the  people  in  our 

20  Congressional  affairs  office  that  we  were  to 

21  cooperate  wholly,  completely,  thoroughly  with  the 

22  appropriate  folks  who  were  looking  at  this  situation. 


1  Q      Did  you  know  what  they  were  looking  at? 

2  A      I'm  sorry,  I  don't  understand. 

3  Q      Did  you  know  what  Mr.  LaFalce  was  looking 

4  at? 

5  A      I  don't  -  no  —  I  think  I  knew  he  was 

6  looking  at  Capital  Management. 

Q      Do  you  know  why  he  was  interested  in  it? 

8  A      Again,  I  don't  know.    After  the  stuff 

9  started  coming  out  in  the  newspapers,  you  know,  I 

10  think  all  of  us  were  —  were  aware  of  what  Judge  Hale 

1 1  was  saying.    I  don't  know  that,  I  don't  think  I  had 

12  any  knowledge. 

13  Q      As  of  November  15,  1993,  had  you  had  any 

14  conversations  with  Congressman  LaFalce  during  any 

15  dinners  about  Capital  Management? 

16  A      As  I  said  earlier,  I  don't  remember  having 

17  any  other  conversations  about  Capital  Management  with 

18  Congressman  LaFalce. 

19  Q      Had  you  recused  yourself  as  of  November  15, 

20  1993? 

21  A      As  I  said  earlier,  I  don't  remember  exactly 

22  when  I  recused  myself. 
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1  Q      Did  you  recuse  yourself  as  a  result  of 

2  sending  this  letter? 

3  A      No,  I  don't  think  so. 

4  Q      Your  testimony  earlier,  I  believe,  was  that 

5  as  of  the  time  you  met  with  Mr.  Spotilia  in  November, 

6  to  discuss  the  fact  that  Mr.  Spotilia  had  sent 

7  documents  to  the  White  House,  you  had  recused 

8  yourself? 

9  A      Yes,  I  think  that's  correct. 

10  Q      Do  you  remember  when  in  November  that 

1 1  meeting  was? 

12  A      No,  sir,  I  do  not. 

13  Q      Is  it  your  recollection  that  as  of  November 

14  15,  you  had  not  recused  yourself? 

15  A      I  honestly  just  do  not  know. 

16  Q      Is  there  anything  in  this  letter  of 

17  November  15  in  which  you  indicated  to  Congressman 

18  LaFalce  that  you  were  recusing  yourself? 

19  A      No,  sir. 

20  Q      Did  you  tell  Congressman  LaFalce  in  1993 

21  that  you  had  recused  yourself? 

22  A      I  don't  remember  that. 
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1  Q      Now,  do  you  know  what  the  Privacy  Act  is? 

2  A      No,  sir. 

3  Q      Are  you  aware  of  any  restrictions  on  the 

4  dissemination  of  information  that's  derogatory  about 

5  individuals  that  is  held  in  government  files? 

6  A      To  a  limited  extent. 

7  Q      What  is  your  understanding  of  those 

8  restrictions? 

9  A      Well,  I  think  basically  I  thought  you 

10  couldn't  —  I  don't  know  if  I  know  anything  about  it 

1 1  or  not.    I  thought  you  just  couldn't  make  public 

12  stuff  that  was  in  private  files. 

13  Q      Do  you  know  who  Neil  Eggleston  is? 

14  A      I  have  heard  the  name,  but  I  don't  know  who 

15  he  is. 

16  Q      Have  you  ever  spoken  to  him? 

17  A      Not  to  the  best  of  my  knowledge. 

1 8  MR.  CHERTOFF:    I  am  going  to  show  you  what 

19  we're  going  to  mark  as  Exhibit  9  for  identification. 

20  (EB  Exhibit  9  identified.) 

21  BY  MR.  CHERTOFF: 

22  Q      Exhibit  9  is  a  document  headed  "fax 
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1  transmission  sheets,"  11/16/93,  3:20  p.m.,  subject: 

2  Capital  Management  to  Neil  Eggleston  from  John 

3  Spotilia.   Have  you  ever  seen  this  before? 

4  A      No. 

5  Q      I  want  to  direct  your  attention  to  the 

6  second  page  of  that  ~ 

7  MR.  SILBERT:    Are  there  two? 

8  MR.  BRENNER:    That's  my  mistake. 

9  MR.  CHERTOFF:    I'm  sorry,  we  Xeroxed  a 

10  second  copy. 

1 1  BY  MR.  CHERTOFF: 

12  Q      On  the  second  page,  there  is  a  letter  that 

13  says  "Dear  Neil:    Enclosed  is  a  copy  of  Erskine's 

14  letter  yesterday  to  Chairman  LaFalce  with 

15  confidential  attachments  hand  delivered."  Have  you 

16  ever  seen  that  letter  before? 

17  A      No,  sir. 

18  Q      The  first  time  you  learned  that  this 

19  material  had  been  sent  over  to  the  White  House  was 

20  when  Mr.  Spotilia  came  in  and  told  you  about  it? 

21  A      After  it  had  been  sent. 

22 Q      And  what  did  you  say  to  him? 


1  A      Exactly  what  I  told  you  earlier,  that  I 

2  asked  him  if  he  had  checked  it  with  anybody  ahead  of 

3  time  and  I  told  him  I  didn't  know  whether  it  was  good 

4  or  bad,  up  or  down,  right  or  wrong,  but  he  ought  to 

5  check  it  out  with  the  Justice  Department. 

6  Q      In  the  conversation  you  had  with 

7  Mr.  Spotilia,  did  he  indicate  that  he  had  sent 

8  confidential  attachments  to  the  White  House? 

9  A      I  don't  remember  him  telling  me  much  more 

10  than  what  I  have  already  said. 

1 1  MR.  CHERTOFF:    Let's  mark  for 

12  identification  as  Exhibit  10  -- 

13  (EB  Exhibit  10  identified.) 

14  BY  MR.  CHERTOFF: 

15  Q      --  a  letter  dated  November  20,  1993  from 

16  the  White  House  to  John  Spotilia  that  says  "enclosed 

17  please  find  the  attachments  to  the  public  report  from 

18  Administrator  Bowles  to  Chairman  LaFalce,  House 

19  Committee  on  Small"  —  the  Small  Business 

20  Administration  provided  earlier  this  week.   In  view 

21  of  the  fact  that  the  attachments  themselves,  although 

22  delivered  to  the  outside  committee,  were  not  made 
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1  public,  I  am  returning  them.   Have  you  seen  this 

2  document? 

3  A      No,  sir. 

4  Q      Now,  does  this  document  help  you  to 

5  establish  that  your  ~  in  your  mind,  in  your 

6  recollection,  that  your  conversation  with 

7  Mr.  Spotilia  was  sometime  between  November  15,  when 

8  you  wrote  the  letter  to  Congressman  LaFalce  and  sent 
it  and  November  20th,  when  the  documents  were 
returned  from  the  White  House? 

A      Yes. 

Q      And  so  I  am  still  trying  to  focus  your 
attention  on  when  you  recused  yourself.    Since  you 
have  testified  you  recused  yourself  no  later  than 
your  conversation  with  Mr.  Spotilia  about  getting  the 
documents  back,  does  that  help  to  refresh  your 
recollection  that  your  conversation  with  Mr.  Spotilia 
and  your  recusal  occurred  before  November  20th? 

MR.  IVEY:    Read  back  the  question,  please. 

MR.  SILBERT:    Excuse  me,  I  don't  think 
Mr.  Bowles  testified  that  he  was  certain.   I  think  he 
said  he  thinks  so  and  so  I  have  a  - 


BY  MR.  CHERTOFF: 
Q      Your  testimony  is  your  best  recollection  is 
when  you  met  with  Mr.  Spotilia  to  discuss  with  him 
the  fact  that  he  had  sent  documents  over,  you  had  by 
that  point  recused  yourself;  correct? 
A      Yes,  sir,  I  think  that's  correct. 
Q      Does  the  letter  of  November  20,  Exhibit  10, 
refresh  your  recollection  that  that  conversation  with 
Mr.  Spotilia  occurred  no  later  than  November  20th? 

MR.  KRAVITZ:    Mike,  that's  Exhibit  Number 
11,  I  think. 

MR.  CHERTOFF:   Number  10. 
THE  WITNESS:   Yes,  sir,  I  do  think  it  is 
possible  that  other  information  was  transmitted  under 
my  signature  after  that. 

BY  MR.  CHERTOFF: 
Q      Do  you  believe  there  is  other  information 
that  went  over  to  the  White  House  — 

A      Not  to  the  White  House.    I  don't  know  of 
anything  that  went  to  the  White  House,  but  there 
could  have  been  other  information  transmitted  to  the 
Congress  under  my  signature  after  that,  but  I  did  not 
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1  have  any  involvement  in  the  preparation  of  it  or 

2  sending  of  it. 

3  Q      Well,  my  question  is  this:    Exhibit  10,  the 

4  letter  of  November  20th,  does  it  indicate  to  you  that 

5  you  had  recused  yourself  no  later  than  November  20th? 

6  A      Yes,  sir,  I  believe  that  would  be  correct. 
Q      And  with  respect  to  Exhibit  8,  which  you 

8  previously  examined,  which  is  your  letter  of  November 

9  15  to  Mr.  LaFalce,  would  you  agree  with  me  that 

10  letter  contains  no  reference  to  your  having  recused 

1 1  yourself? 

12  A      Yes,  sir. 

13  Q      Has  that  —  can  you  tell  us  whether  you 

14  recused  yourself  between  November  15th  and  November 

15  20th? 

16  A      I  didn't  make  a  big  deal  of  this. 

17  Basically,  what  I  told  people  was  that  I  was 

18  withdrawing  from  this.    I  wasn't  going  to  be  involved 

19  in  it  and  I  made  it  clear  that  I  wanted  them  to 

20  pursue  it  in  all  ~  with  all  vigor,  but  I  didn't  make 

21  a  -  this  was  not  a  big  deal  thing. 

22  Q      Who  did  you  tell? 
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1  A      I  think  I  told  that  you  earlier.   I  believe 

2  I  told  Mr.  Spotilia.    I  think  I  told  Teckler.   I 

3  think  I  told  our  Congressional  liaison  people. 

4  Q      That  you  wanted  them  to  pursue  it  with 

5  vigor? 

6  A      That  might  not  have  been  the  exact  word, 

7  but  I  wanted  them  to  pursue  it,  to  cooperate,  to  do 

8  whatever  was  the  appropriate  thing. 

9  Q      And  was  that  conversation  before  the 

10  exchange  of  letters  with  Mr.  LaFalce  or  afterwards? 

11  A      It  could  have  been  before  or  after.   I  just 

12  don't  remember,  sir. 

13  Q      Was  it  in  a  meeting? 

14  A      I  don't  remember  if  it  was  in  a  meeting.   I 

15  don't  remember  the  circumstances  under  which  I  did 

16  it. 

17  Q      Was  it  a  series  of  conversations? 

18  A      Yes,  sir,  that's  what  I  think.    I  would 

19  just  tell  people  I  withdraw  from  this  thing,  I  am  not 

20  involved  in  it,  but,  you  know,  you-all  should  pursue 

21  this  thing  in  the  exact  right  way.    Do  whatever  is 

22  appropriate. 
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1  Q      When  were  these  conversations? 

2  A      As  I  told  you,  I  believe  they  were  sometime 

3  in  November  of  1993. 

4  Q      Was  there  a  lot  of  discussion  in  November 

5  of  1993  within  the  agency  concerning  Capital 

6  Management? 

7  A      I  don't  remember  a  lot  of  discussion,  no, 

8  sir.    Because  we  were  handling  it  appropriately. 

9  Q      And  after  you  had  sent  your  November  15th 

10  letter  in  to  Mr.  LaFalce,  did  you  learn  that 

1 1  Mr.  LaFalce  was  not  satisfied  with  the  response? 

12  A      I  believe  I  knew  that  they  asked  for  more 

13  information  and  I  can  remember  telling  our 

14  Congressional  liaison  people  exactly  what  I  just 

15  said:   Look,  I  am  not  involved  in  this  thing,  but  I 

16  want  you  to  cooperate  wholly  and  completely  and  get 

17  this  stuff  these  people  want  to  them. 

18  Q      Did  Mr.  LaFalce  talk  to  you  about  it? 

19  A      I  don't  know  if  he  did  or  not. 

20  Q      Were  you  aware  that  the  information  that 

21  was  being  provided  to  Congress  was  confidential? 

22 A      I  don't  think  I  spent  any  time  at  all 
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1  looking  at  the  information  that  was  supplied  to 

2  Congress. 

3  Q      Were  you  aware  generally  that  the  nature  of 

4  the  information  that  was  being  supplied  to  Congress 

5  in  response  to  these  requests  in  November  of  1993  was 

6  confidential  information  about  an  on  going 

7  investigation? 

8  A      No,  sir.    My  only  endeavor  was  to  try  to 

9  get  people  to  cooperate. 

10  Q      You  were  not  aware  it  was  confidential 

1 1  information? 

12  A      I  don't  remember. 

13  MR.  CHERTOFF:    I  am  going  to  ask  that  this 

14  be  marked  as  Exhibit  1 1  for  identification. 

15  (EB  Exhibit  11  identified.) 

16  BY  MR.  CHERTOFF: 

17  Q      Exhibit  1 1  is  a  letter  to  you  from  Jan 

18  Meyers  of  Congress.   Do  you  know  Jan  Meyers? 

19  A      I  do. 

20  Q      She  is  the  ranking  member  ~  she  was  the 

21  ranking  member  in  November  1993  in  the  Small  Business 

22  Committee  in  the  House;  is  that  correct? 
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1  A      That's  correct. 

2  Q      Let  me  direct  your  attention  to  ~ 

3  withdrawn. 

4  Do  you  remember  receiving  this  letter? 

5  A      No,  sir. 

6  Q      Let  me  direct  your  attention  to  the  last 

7  paragraph.   The  last  sentence  says,  "as  always,  this 

8  information  will  be  kept  in  confidence  so  as  not  to 

9  jeopardize  any  independent  investigations."   Does 

10  that  refresh  your  memory  that  you  understood  that  the 

1 1  information  being  provided  to  Congress  was  meant  to 

12  be  kept  in  confidence  so  as  not  to  jeopardize  pending 

13  investigations? 

14  MR.  SILBERT:    This  letter  comes  after  the 

15  earlier  provision.    Are  you  asking  him  ~  I  am  not 

16  sure  I  understand  the  question  in  that  sense. 

17  BY  MR.  CHERTOFF: 

18  Q      During  the  period  in  November  —  at  any 

19  time  during  the  period  in  November  of  1993  when  you 

20  were  providing  information  to  Congress  from  the  Small 

21  Business  Administration,  were  you  aware  that  the 

22  information  being  provided  was  to  be  kept  in 
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1  confidence  because  of  the  need  not  to  jeopardize 

2  ongoing  investigations? 

3  A      No,  sir. 

4  What  I  remember  is,  the  letter  would  come 

5  in,  it  would  go  ~  as  you  see  here  —  to  the 

6  appropriate  SB  A  offices.   Sometimes  I  would  see  them; 

7  sometimes  I  wouldn't  until  they  were  ready  to  go  out 

8  for  signature.   The  only  thing  that  —  the  only 

9  discussions  I  ever  had  were  cooperate  completely,  do 

10  the  right  thing,  get  these  people  the  stuff  they 

1 1  want.   And  I  would  always  say,  look,  I  am  not 

12  involved  in  this  thing,  but  you've  got  to  cooperate; 

13  you've  got  to  get  this  stuff  to  them;  you've  got  to 

14  do  the  right  thing.    I  think  lots  of  people  will  tell 

1 5  that  you. 

16  Q      After  the  conversation  you  had  with 

17  Mr.  Spotilia  in  November  about  his  providing 

18  documents  to  the  White  House,  did  you  ask  anybody  to 

19  follow  up  at  all  on  whether  all  the  documents  had 

20  been  returned? 

21  A      I  ~  again,  I  could  be  wrong,  but  I  think 

22  John  told  me  that  the  documents  were  sent  back. 


5553 

83 

1  Q      Did  you  have  any  discussion  with  him  at 

2  that  time  about  the  appropriateness  of  having  sent 

3  them  in  the  first  place? 

4  A      No.    I  had  made  the  recommendation  that  he 

5  contact  somebody  at  the  Justice  Department  to  find 

6  out  if  it  was  appropriate.   I  didn't  know  if  it  was 

7  appropriate  or  not  appropriate. 

8  Q      Did  you  suggest  to  Mr.  Spotilia  that  he 

9  recuse  himself? 

10  A      "At  the  time"  I  asked  John  if  he  was  going 

1 1  to  recuse  himself. 

12  Q      At  the  time  being  November? 

13  A      Yes,  sir. 

14  Q      What  did  he  say? 

15  A      He  said  that  he  wasn't. 

16  Q      Did  you  discuss  that  with  him? 

17  A      Basically  I  think  he  said  he  didn't  see  a 

18  need  to  do  it. 

19  Q      Did  you  offer  an  opinion? 

20  A      No,  I  just  made  clear  that  I  was  going  to 

21  do  it. 

22 Q      Did  you  ask  him  to  confer  with  anybody  else 


1  about  doing  it? 

2  A      I  don't  remember. 

3  Q      Was  this  conversation  about  Mr.  Spotilia 

4  recusing  himself  before  or  after  he  had  sent  the 

5  documents  over  to  the  White  House? 

6  A      It  was  after,  because  I  didn't  know 

7  anything  about  it  beforehand. 

8  Q      Do  you  know  if  he  ever  recused  himself? 

9  A      I  don't. 

10  MR.  CHERTOFF:    I  am  going  to  mark  for 

11  identification  Exhibits  12  and  13.    Let's  do  12 

12  first. 

13  (EB  Exhibit  12  identified.) 

14  BY  MR.  CHERTOFF: 

15  Q      Exhibit  12  is  a  letter,  December  14th,  to 

16  Mr.  LaFalce  from  you.    Is  that  your  signature  on  page 

17  2? 

18  A      Yes. 

19  MR.  IVEY:    Could  I  see  the  exhibit? 

20  MR.  CHERTOFF:    Why  don't  you  give  the 

21  witness's  copy.   Mine  is  marked  up. 

22  MR.  SILBERT:    You  want  us  to  give  the 
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1  document  — 

2  MR.  CHERTOFF:    Yes,  I  don't  think  I  have  a 

3  free  copy. 

4  Take  my  copy. 

5  BY  MR.  CHERTOFF: 

6  Q      Is  that  your  signature  on  Exhibit  12? 

7  A      Yes,  sir,  it  is. 

8  Q      Is  there  some  reason  in  this  letter  you  did 

9  not  communicate  to  Congressman  LaFalce  that  you  were 

10  recusing,  or  you  had  recused  yourself  from  matters 

1 1  having  to  do  with  Capital  Management? 

12  A      As  I  said  earlier,  I  didn't  make  a  big  deal 

13  out  of  it.    I  made  it  clear  to  everybody  who  --  who 

14  had  an  involvement  in  the  SB  A  that  I  was  withdrawing 

15  from  it,  that  I  was  I  wasn't  going  to  be  involved  in 

16  handling  it.    That  I  wanted  to  be  sure  at  the  same 

17  time  we  cooperated  fully  with  everybody  who  was 

1 8  investigating  and  we  did  whatever  was  the  appropriate 

19  thing.    And  as  I  said  earlier,  I  signed  transmittal 

20  letters  after  that  time,  but  I  don't  think  I  did 

21  anything  else. 

22 MR.  CHERTOFF:    I  ask  that  you  mark  as 
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1  Exhibit  13  this  document. 

2  (EB  Exhibit  13  identified.) 

3  BY  MR.  CHERTOFF: 

4  Q      Exhibit  13  is  a  letter  dated  January  18, 

5  1994,  to  Congressman  LaFalce? 

6  MR.  IVEY:    From? 

7  MR.  CHERTOFF:    Mr.  Bowles. 

8  THE  WITNESS:    Yes,  sir. 

9  BY  MR.  CHERTOFF: 

10  Q      Is  that  your  signature? 

1 1  A      Yes,  it  is. 

12  MR.  CHERTOFF:   Now,  let  me  direct  your 

13  attention  to  what  I  am  going  to  mark  as  Exhibit  14, 

14  for  identification. 

15  (EB  Exhibit  14  identified.) 

16  BY  MR.  CHERTOFF: 

17  Q      Is  Exhibit  14,  which  is  a  memo  to  Martin 

18  Teckler  from  you  dated  March  3rd,  1994,  your  recusal 

19  memo? 

20  A      Yes,  it  is. 

21  Q      Was  this  memorandum,  the  writing  of  this 

22  memorandum  prompted  by  publicity  given  to  the  fact 


5555 

87 

1  that  Mr.  Altman  had  recused  himself  on  or  about 

2  February  28th,  1994  from  handling  Whitewater  matters, 

3  at  the  RTC  Treasury? 

4  A      I  don't  think  so.    I  believe  the  sole 

5  reason  for  this,  is  that  I  had  dinner  with  John 

6  LaFalce,  on  I  think  March  the  1st  or  March  the  2nd,  I 

7  have  to  look  at  my  calendar.  And  he  asked  me  if  my 

8  recusal  was  in  writing  and  it  occurred  to  me  to  put 

9  it  in  writing  for  him.    And  he  didn't  tell  me  to  put 

10  it  in  writing,  but  I  remember  leaving  there,  and  I 

1 1  was  with  the  deputy  administrator  and  told  him,  said 

12  I  was  going  put  it  in  writing. 

13  Q      Now,  let  me  direct  your  attention  back  to 

14  the  time  that  you  were  confirmed  on  May  6  ~  well, 

15  May  7,  1993. 

16  In  the  two  or  three  days  before  your 

17  confirmation,  did  Mr.  Foren  consult  with  you  by 

18  telephone  about  his  intention  to  send  to  the 

19  Inspector  General  a  referral  involving  Capital 

20  Management  Services? 

21  A      I  simply  do  not  recall. 

22 Q      Is  it  your  testimony  that  you  don't  recall 
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1  whether  or  not  during  May,  during  the  period  from  May 

2  through  September  1993,  Mr.  Foren  went  over  the 

3  details  of  this  matter  with  you? 

4  A      As  I  said,  I  remember  having  the  briefing 

5  in  mid-May  of  1993.    I  don't  know  what  other 

6  briefings  I  had  after  that. 

7  Q      You  don't  know  whether  you  had  other 

8  briefings  or  you  didn't  have  other  briefings? 

9  A      I  just  don't  recall,  sir. 

10  Q      And  the  briefing  on  May  19,  to  your 

1 1  recollection,  involved  a  discussion  of  the  status  of 

12  the  matter  of  Capital  Management? 

13  MR.  SILBERT:    May  19. 

14  BY  MR.  CHERTOFF: 

15  Q      Mid-May  let's  say. 

16  A      I  don't  —  I  don't  remember  the  date  in  May 

17  that  it  was  and  I  told  you  what  I  remember  from  that 

18  meeting.   I  said  I  could  be  collapsing  other  meetings 

19  that  I  had  had  with  this  one. 

20  Q      Did  Mr.  LaFalce  tell  you  in  March  1994  that 

21  he  anticipated  an  issue  of  your  recusal  was  going  to 

22  have  to  be  raised  in  the  House? 
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1  A      I  don't  know,  I  honestly  don't  know. 

2  Q      In  the  conversation  Mr.  LaFalce  had  with 

3  you  that  prompted  you  to  write  your  letter,  your 

4  memorandum  of  recusal,  did  he  say  members  in  the 

5  House  were  raising  the  question  that  you  should  have 

6  recused  yourself? 

7  A      I  can  remember  people  —  I  don't  remember 

8  if  it  was  early  in  December  or  January,  or  the  time 

9  period  you  are  talking  about,  people  asking,  I 

1 0  remember  people  wondering  about  my  recusal,  but  the 

1 1  only  thing  I  remember  Congressman  LaFalce  ever  asking 

12  me  for  was  my  recusal  in  writing. 

1 3  Q      When  you  sent  your  written  recusal  to 

14  Mr.  Teckler,  what,  if  anything,  did  Mr.  Teckler  say 

15  or  do  in  response? 

16  A      I  don't  recall. 

17  MR.  CHERTOFF:    I  am  going  to  ask  that  we 

18  mark  for  identification  as  Exhibit  15  the  following 

19  document. 

20  (EB  Exhibit  15  identified.) 

21  BY  MR.  CHERTOFF: 

22  Q      That's  a  letter  dated  April  1 1th,  1994  to 
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1  Jan  Meyers,  from  you.    Do  you  recognize  your 

2  signature? 

3  A      Yes,  I  do. 

4  Q      Do  you  remember  the  letter? 

5  A      Yes,  I  do. 

6  Q      Were  you  personally  involved  in  the 

7  preparation  of  the  letter? 

8  A      As  I  remember,  the  draft  of  this  letter  was 

9  prepared  and  I  marked  it  up,  yes. 

10  Q      Do  you  have  a  copy  of  the  draft? 

11  A      No,  I  do  not. 

12  Q      Do  you  remember  what  changes  you  made  in 

13  the  draft? 

14  A      I  do  not. 

15  Q      Do  you  remember  in  which  paragraphs  you 

16  made  changes? 

17  A      I  do  not,  sir. 

1 8  Q      Were  there  substantive  changes? 

19  A      I  remember  I  added  this  letter. 

20  Q      Now  -- 

21  A      I  take  responsibility  for  this  letter. 

22  Q      I  want  to  direct  your  attention  to  the 
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second  paragraph,  you  say  "throughout  my  tenure  as 
administrator  of  the  Small  Business  Administration," 
direct  responsibility  for  the  handling  of  all  aspects 
of  the  investigation  of  and  prosecution  of  any  SBIC 
or  SSBIC  suspected  of  wrongdoing  have  been  delegated 
to  the  career  investment  division  and  Office  of 
General  Counsel  personnel  who  normally  are  involved 
in  such  cases."  Did  you  mean  by  that  statement  to 
exclude  Mr.  Spotilia? 

A      No,  sir,  I  don't  remember  specifically 
thinking  to  exclude  Mr.  Spotilia. 

Q      Was  Mr.  Spotilia,  to  your  knowledge, 
involved  in  any  aspect  of  the  investigation  of  the 
prosecution  of  Capital  Management? 

A      I  don't  remember  exactly  what  he 
Mr.  Spotilia  got  there,  but  he  was  in  charge  of  the 
legal  department  of  the  SBA.    Marty  seemed  to  be  the 
head  guy  of  this  particular  matter. 

Q      And  you  knew  when  you  wrote  the  letter  that 
Mr.  Spotilia  had  in  fact  personally  taken  the  step  of 
sending  the  documents  over  to  the  White  House 
relating  to  Hale  and  Capital  Management? 
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1  A      Yes,  I  do. 

2  Q      Is  there  some  reason  you  did  not  indicate 

3  that,  that  he  had  had  some  involvement,  in  the  Hale 

4  matter  in  this  letter? 

5  A      I  don't  remember  trying  to  write  this  in 

6  any  kind  of  context  that  would  make  you  think  one  way 

7  or  the  other  on  that  subject. 

8  Q      The  statement  that  follows  says  Capital 

9  Management  has  been  treated  in  the  same  manner  as  all 

10  such  other  cases."  That  statement  correct? 

11  A      To  the  best  of  my  —  my  knowledge,  we 

12  pursued  the  prosecution  and  handling  of  Capital 

13  Management  just  like  you  would  any  other  SSBIC  or 

14  SBIC  that  got  in  trouble  and  ran  afoul  of  the  SBA 

15  rules  and  regulations.   We  left  no  rock  unturned;  we 

16  did  exactly  what  we  were  supposed  to  and  those  were 

17  my  explicit  instructions. 

18  Q      Were  there  other  cases  in  which  documents 

19  relating  to  an  investigation  or  SBA  audit  of  a 

20  company  had  been  sent  over  to  the  White  House? 

21  A      Not  to  my  knowledge,  sir. 

22  Q      You  understood  in  November  of  1993  that 
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1  allegations  involving  Capital  Management  and  Mr.  Hale 

2  had  been  leveled  that  included  the  President? 

3  A      When,  sir? 

4  Q      You  understood  in  November  of  1993  that 

5  among  the  allegations  touching  on  Capital  Management 

6  and  Hale  were  allegations  touching  on  the  President? 

7  A      Yes,  sir. 

8  Q      You  say  next  "I  have  never  reviewed  the 

9  Capital  Management  file";  is  that  correct? 

10  A      Yes,  sir. 

1 1  Q      Did  you  mean  by  that  that  you  had  never 

12  physically  reviewed  it? 

13  A      I  mean  I  never  studied  it. 

14  Q      Did  you  mean  to  suggest  in  that  that  you 

1 5  had  never  been  told  about  what  was  in  the  file? 

16  A      No,  sir.    I  had  been  briefed  about  the  file 

17  in  the  amount  I  think  was  appropriate  for  somebody  in 

1 8  my  position,  but  I  had  not  sat  down  and  reviewed  the 

19  file. 

20  Q      You  would  agree  with  me,  however,  that  you 

21  had  been  told  about  the  content  of  the  file? 

22 A      Those  are  your  words.    I  agree  that  I  had 
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1  been  briefed  to  the  amount  that  was  appropriate  for 

2  somebody  in  my  position. 

3  Q      Putting  to  one  side  the  issue  of 

4  appropriateness,  would  you  agree  with  me  that  you 

5  have  received  at  least  one,  if  not  more,  briefings 

6  regarding  the  content  of  the  Capital  Management  file? 

7  A      What  I  --  no. 

8  What  I  agree  to  is  that  I  was  —  I  remember 

9  being  briefed  on  May  15th,  I  remember  the  discussion 

10  on  ~  sometime  in  —  anyway,  mid-May,  maybe  not  May 

11  15,  sometime  in  September.   And  I  remember  the 

12  November  discussion,  I  have  seen  these  documents  that 

13  you  say  that  I  received,  I  may  have  reviewed  those 

14  and  I  may  not  have. 

15  I  can't  tell  you  that.    I  can't  tell  you  I 

16  got  a  whole  lot  of  information  on  this  matter  and 

17  this  information  came  in  at  times  that  I  was 

18  particularly  busy.    Now,  did  I  read  it  in;  maybe  I 

19  did  and  maybe  I  didn't.    I  just  don't  know. 

20  Q      You  would  agree  with  me,  would  you  not, 

21  that  the  statement  is  unequivocal  and  broad  in  saying 

22  "I  have  never  reviewed  the  Capital  Management  file"? 
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1  A      No,  sir,  I  agree  the  statement  says  exactly 

2  what  I  meant  for  it  to  say  and  that  is  I  had  not  sat 

3  down  and  studied  that  file. 

4  Q      When  you  approved  that  statement  "I  never 

5  reviewed  the  Capital  Management  file,"  did  you  call 

6  upon  anybody  else  in  the  SBA  to  refresh  your  memory 

7  about  what  you  had  been  told  concerning  the  content 

8  of  that  file? 

9  A      No,  sir.    I  did  not. 

10  Q      Did  you  draw  a  distinction  in  your  mind 

1 1  between  reviewing  the  file  in  the  sense  of  reading  it 

12  and  reviewing  the  file  in  the  sense  of  being  told 

13  what  its  contents  are? 

14  MR.  SILBERT:    Excuse  me,  he  has  not  agreed 

15  with  the  suggestion  that  he  was  told  about  the 

16  contents  of  the  file.    I  don't  want  -- 

17  MR.  CHERTOFF:    Some  of  the  contents. 

18  THE  WITNESS:   No,  sir,  I  told  you  exactly 

19  what  I  remembered,  exactly.   I  did  not  equivocate  on 

20  that  one  iota.   I  think  I  ~  you  know,  I  don't  feel 

21  bad  about  this  at  all.    I  did  —  when  I  sit  down  and 

22  study  a  file  I  really  study  it.    I  did  not  review 


1  this  file. 

2  BY  MR.  CHERTOFF: 

3  Q      Did  you  meet  ~  when  you  used  the  word 

4  "review,"  did  you  mean  to  use  it  in  a  particular 

5  sense  of  having  studied  the  file? 

6  A      I  meant  to  use  it  just  exactly  as  I  just 

7  said  to  you,  sir.    Exactly. 

8  Q      Do  you  stand  by  the  statement  "I  have  never 

9  reviewed  the  Capital  Management  file"? 

10  A      I  have  never  reviewed  the  Capital 

1 1  Management  file. 

12  Q      Do  you  know  whether  you've  --  someone  else 

13  who  has  reviewed  it  has  disclosed  some  or  all  of  its 

14  contents  to  you? 

15  A      I  know  exactly  what  I  have  been  telling  you 

16  under  oath  for  the  last  two  hours  or  so.   That's  what 

17  I  know. 

18  Q      After  you  left  ~  withdrawn. 

19  After  you  recused  yourself  on  March  3rd, 

20  and  apart  from  this  letter  on  April  1 1th,  1994,  in 

2 1  the  preparation  of  the  letter  — 

22  MR.  KRAVITZ:    I  think  the  testimony  was  he 
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1  recused  himself  in  the  fall  of  1993. 

2  MR.  CHERTOFF:    I'm  sorry. 

3  BY  MR.  CHERTOFF: 

4  Q      After  you  entered  a  written  recusal  on 

5  March  3rd  and  apart  from  the  preparation  that  you  did 

6  in  connection  with  the  letter  of  April  1 1th,  did  you 

7  have  any  further  contact  with  anything  to  do  with 

8  Capital  Management  Services  or  David  Hale  after  March 

9  3rd? 

10  A      Not  that  I  remember. 

1 1  Q      Other  than  in  connection  with  preparation 

12  of  the  letter  of  April  1 1th,  1994,  after  March  3rd, 

13  have  you  ever  discussed  Capital  Management  with  David 

14  Hale  or  anybody  except  your  attorney? 

15  A      Not  that  I  remember. 

16  Q      Did  you  discuss  it  with  anybody  in  the 

17  White  House  after  March  3rd? 

18  A      Not  that  I  remember. 

19  Q      Did  you  discuss  it  with  anybody  in 

20  anticipation  of  your  hearing? 

21  A      Not  that  I  -- 

22 MR.  SILBERT:    You  should  exclude  anything 
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1  that  comes  from  counsel. 

2  MR.  CHERTOFF:    Except  counsel,  except 

3  Mr.  Silbert. 

4  THE  WITNESS:   Not  that  I  remember. 

5  Can  I  ask  my  counsel  a  question? 

6  MR.  CHERTOFF:    Sure. 

7  MR.  SILBERT:    We  will  just  step  out. 

8  MR.  CHERTOFF:    Sure. 

9  (Witness  conferred  with  counsel.) 

10  MR.  SILBERT:    Can  the  question  be  read  back 

1 1  to  me? 

12  MR.  CHERTOFF:    Sure. 

13  (The  reporter  read  the  record  as  requested.) 

14  MR.  SILBERT:    What  was  it? 

15  MR.  CHERTOFF:    Capital  Management  or  David 

16  Hale. 

17  (Witness  conferred  with  counsel.) 

18  THE  WITNESS:    I  don't  know  if  this  is 

19  called  amending  or  whatever  it  is,  but  I  did  have  a 

20  discussion  with  Ab  Mikva,  who  is  a  White  House 

2 1  general  counsel. 

22  BY  MR.  CHERTOFF: 
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1  Q      When? 

2  A      A  month  or  so  ago. 

3  Q      Concerning  what? 

4  MR.  SILBERT:    You  may  answer  in  the 

5  broadest  of  general  terms.    If  you  can  do  that. 

6  Otherwise,  it  will  be  a  claim  of  assertion  of 

7  privilege. 

8  THE  WITNESS:   About  --  about  my  lack  of 

9  involvement  in  this  whole  thing. 

10  BY  MR.  CHERTOFF: 

1 1  Q      Were  you  seeking  legal  advice  from  him? 

12  A      I  was  going  to  ask  him  if  I  should  retain  a 

1 3  lawyer. 

14  Q      Other  than  asking  him  if  you  should  retain 

15  a  lawyer  and  who  you  should  retain,  did  you  have  any 

16  other  discussion  with  him  in  anticipation  of  this 

17  hearing? 

18  A      No.    I  did  not.    I  have  occasionally  talked 

19  to  Jane  Sherburne  about  testifying,  but  just 

20  testifying. 

21  Q      When  have  you  talked  to  Jane  Sherburne? 

22 A      A  couple  of  times  in  the  last  couple  of 
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1  weeks. 

2  Q      What  was  the  subject  matter  generally  about 

3  those  discussions? 

4  MR.  KRAVITZ:    Why  are  we  going  into  this? 

5  MR.  CHERTOFF:    Because  it  is  not  uncommon 

6  when  you  are  deposing  somebody  to  find  out  who  they 

7  talked  to  about  the  subject  matter  of  the  deposition. 

8  MR.  SILBERT:    My  problem  is,  Mr.  Chertoff, 

9  I  am  concerned  about  a  discussion  with  White  House 

10  counsel  and  their  not  being  here  to  assert  their 

1 1  privilege.    I  am  going  to  be  overly  cautious  with 

12  respect  to  any  testimony  of  this  witness  with  a 

13  member  of  the  White  House  counsel's  office.   I  think 

14  I  have  given  you  great  liberty  so  far,  but  beyond 

15  this  I  am  really  -- 

16  MR.  CHERTOFF:    Let's  establish  whether 

17  there  is  even  the  kind  of  ground  rules  for  a 

18  privilege. 

19  BY  MR.  CHERTOFF: 

20  Q      When  did  you  speak  to  Ms.  Sherburne? 

21  MR.  SILBERT:    That's  a  fair  question. 

22  THE  WITNESS:    In  the  last  couple  of  weeks. 
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1  BY  MR.  CHERTOFF: 

2  Q      And  the  general  subject  matter  was  these 

3  upcoming  hearings? 

4  A      Yes,  sir. 

5  Q      Were  you  seeking  advice  from  Ms.  Sherburne? 

6  A      I  think  we  were  just  talking  about  the 

7  ordeal  and  she  told  me  ~ 

8  MR.  KRAVITZ:    Before  you  go  into  what  she 

9  told  you,  I  don't  think  this  is  an  attorney-client 

10  privilege  that  is  raised  here.   You  are  looking  at  me 

1 1  with  this  bemused  look,  Mike,  but  it  certainly,  for 

12  the  last  year  and  a  half,  has  been  the  practice  of 

1 3  this  committee  not  to  be  asking  witnesses  about 

14  conversations  that  they  had  in  anticipation  of 

1 5  hearings. 

16  MR.  CHERTOFF:    With  their  own  attorneys. 

17  MR.  KRAVITZ:   No,  or  with  lawyers  from  the 

18  White  House  counsel's  office.  And  you  know  there  is 

19  an  exception  for  this  upcoming  set  of  hearings 

20  relating  to  alleged  use  or  alleged  improper  use  of 

21  transcripts  of  Inspector  General  depositions  —  let 

22  me  finish  —  I  don't  believe  that  anyone  with  a 
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1  straight  face  can  allege  that  Mr.  Bowles  was 

2  discussing  with  Ms.  Sherburne  anything  that  falls 

3  within  that  exception,  to  the  general  rule  that  we 

4  are  not  going  into  any  preparations  that  the  White 

5  House  counsel's  office  has  made  for  these  hearings. 

6  MR.  CHERTOFF:    I  think  the  general  rule  is 

7  that  while  the  subject  matter,  the  independent 

8  subject  matter  or  inquiry  is  not  necessarily  things 

9  that  have  occurred  in  the  last  few  months  in  White 

10  House  counsel's  office  it  is  always  permissible  to 

1 1  ask  a  witness  whom  they've  talked  to  concerning 

12  upcoming  testimony  except  for  their  own  counsel  and 

13  you  don't  need  to  have  that  be  the  subject  matter  of 

14  the  deposition. 

15  The  most  common  one  of  the  most  common 

16  questions  asked  in  an  examination  was  who  have  you 

17  spoken  to  before  you  came  to  testify  here,  except 

18  your  own  counsel.   And  I  don't  think  we  need  to 

19  have  ~  it  is  the  subject  matter  of  the  resolution. 

20  MR.  KRAVITZ:    I  recognize  that,  Mike,  but 

2 1  it  has  also  been  recognized  for  the  last  year  and  a 

22  half  that  conversations  White  House  counsel's  lawyers 
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1  have  had  with  White  House  witnesses  in  preparation 

2  for  Congressional  hearings  on  these  subjects  is 

3  privileged  material  that  we  are  not  -  we  are  not 

4  investigating.   And  we  have  carved  an  exception  out 

5  from  that  general  rule  for  the  issue  of  the  White 

6  House  counsel's  offices  use  of  Inspector  General 

7  transcripts.   This  is  not  within  that  exception  to 

8  the  general  rule. 

9  MR.  CHERTOFF:    I  strongly  disagree.   I  have 

10  a  complete  and  different  understanding  of  what  we 

1 1  have  done.   And  although  we  have  talked  about  it  in 

12  terms  of  subpoenaing  things,  creating  certain 

13  limitations,  I  don't  think  we  have  created  an 

14  immunity  for  any  discussions  with  White  House 

15  counsel's  office  in  the  absence  of  a  privilege.   And 

16  I  think  we've  established  here,  from  the  witness's 

17  answer,  that  there  is  no  privilege  that  he  did  not  - 

18  was  not  seeking  advice. 

19  MR.  SILBERT:    Excuse  me  for  one  moment.    I 

20  have  a  difference  and  I  am  going  to  settle  this 

21  because  I  will  instruct  him  not  to  answer  the 

22  questions,  but  so  it  is  clear,  when  you  are  talking 
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1  about  the  White  House  counsels  --  privilege  of  the 

2  White  House  counsel  it  is  the  privilege  of  the  White 

3  House  and  not  that  of  the  witness  and  whether  or  not 

4  Mr.  Bowles  was  seeking  legal  advice  is  totally 

5  immaterial.   And  therefore  I  am  suggesting  to  you  if 

6  there  is  a  question  that  comes  up  and  you  want  to 

7  explore  it  further,  Mr.  Bowles,  as  I  hope  you  can 

8  tell,  wants  to  cooperate  and  answer  all  your 

9  questions,  but  that's  a  matter  you  will  have  to  work 

10  out  with  White  House  counsel's  office. 

1 1  MR.  CHERTOFF:    Mr.  Silbert,  what  is  the 

12  privilege? 

13  MR.  SILBERT:    It  would  be  the  White  House 

14  attorney-client  privilege,  counsel  for  the  White 

15  House. 

16  MR.  CHERTOFF:    The  attorney-client 

17  privilege  belongs  to  the  client.   And  the  client  has 

18  to  seek  advice.   So,  based  on  the  witness's  answer 

19  that  he  wasn't  seeking  advice,  he  was  just  discussing 

20  the  ordeal,  I  don't  think  we  have  a  ~  are  you 

21  arguing  executive  privilege,  because  I  agree  that  is 

22  the  White  House's  privilege? 
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1  MR.  SILBERT:    It  is  not  a  question  in  my 

2  view  of  executive  privilege,  and  I  think  you 

3  misunderstood  my  position.    It  is  not  a  question, 

4  when  a  company,  for  example,  or  an  organization,  or 

5  any  kind  of  entity  asserts  the  privilege  of  the 

6  entity,  based  on  conversations  between  its  counsel 

7  and  someone  working  for  that  entity,  the  issue  is  not 

8  whether  or  not  that  particular  employee  was  seeking 

9  advice  from  that  counsel's  office. 

10  That  counsel's  office  may  have  been  seeking 

1 1  information  or  discussing  matters  so  it  could 

12  determine  its  position,  has  nothing  to  do  with 

13  whether  or  not  the  employee  is  seeking  advice,  as  a 

14  consequence  the  fact  that  Mr.  Bowles,  if  he  were  to 

15  say  he  was  not  seeking  advice,  as  I  said,  is 

16  immaterial.   And  the  question  is  as  to  whether  or  not 

17  the  counsel,  from  its  perspective,  that  is,  White 

18  House  counsel,  in  this  case,  has  an  assertion  of 

19  privilege  is  up  to  them  and  not  to  us. 

20  And  the  reason  I  am  instructing  him  and  the 

21  only  reason  I  am  instructing  him  so  as  not  to 

22  jeopardize  that  privilege  he  wants  to  cooperate,  but 
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1  he  also  is  an  employee  of  the  White  House.   And  it  is 

2  a  question  for  you  all  to  discuss,  and  resolve  with 

3  the  White  House.   They  say  no  privilege  asserted,  he 

4  will  answer  the  question. 

5  BY  MR.  CHERTOFF: 

6  Q      Let's  lay  the  factual  ground  rule  for 

7  addressing  this.    The  conversation  with  Ms.  Sherburne 

8  was  at  your  request  or  her  request? 

9  MR.  SILBERT:    I  will  let  him  answer  that 

10  though  I  think  it  is  immaterial.   If  he  recalls. 

11  THE  WITNESS:    I  don't  recall.   I  mean 

12  it's  -- 

13  BY  MR.  CHERTOFF: 

14  Q      Where  did  take  place? 

15  A      We  were  talking  about  the  process.   There 

16  was  nothing  to  it. 

17  Q      Where  did  it  take  place? 

18  A      I  think -- I  think  one  took  place  in  my 

19  office,  and  I  think  one  took  place  in  the  hall. 

20  Q      What  was,  in  your  understanding,  the 

2 1  purpose  of  the  conversation? 

22  A      To  tell  me  about  the  process.   And  not  to 
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1  be  nervous. 

2  Q      And  were  you  seeking  some  advice  from  her 

3  about  the  process? 

4  MR.  SILBERT:    Let  me  take  two  minutes  to 

5  talk  with  him.    Maybe  we  can  settle  it  all. 

6  MR.  CHERTOFF:    We  can  pick  it  up  later. 

7  Mr.  Gicale  can  pick  it  up  afterwards  at  break.   I 

8  don't  want  to  break  the  flow  up  other  than  this  last 

9  question  on  redirect  that  Mr.  Gicale  can  pick  up.    I 

10  am  basically  done. 

1 1  MR.  SILBERT:    If  it  is  something  I  can 

12  resolve  by  a  quick  discussion  with  Mr.  Bowles,  I  may 

13  be  able  to  do  it.    I  don't  want  him  to  have  to  come 

14  back  for  two  little  questions. 

15  MR.  GICALE:    Maybe  you  can  figure  out  on 

16  the  next  break  if  the  White  House  wants  to  stand  on 

17  this. 

18  MR.  SILBERT:    It  may  not  be  an  issue. 

19  MR.  KRAVITZ:    Let's  take  a  break  now. 

20  Maybe  it  can  be  resolved  now. 

21  (Recess.) 

22 EXAMINATION 
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1  BY  MR.  GICALE: 

2  Q      Mr.  Bowles,  have  you  had  an  opportunity  to 

3  talk  to  your  attorney  about  the  conversation  you  had 

4  with  Jane  Sherburne  from  the  White  House,  and  after 

5  discussing  that  conversation  with  your  attorney,  do 

6  you  have  anything  further  to  say  with  respect  to  it? 

7  A      I  think  basically  we  talked  about,  when  I 

8  was  interrupted  earlier,  we  talked  about  the  process, 

9  and  that  —  that  I  was  probably  going  to  be  deposed 

10  and  not  to  be  worried,  not  to  be  nervous  about  it, 

1 1  and  then  that  —  and  today  she  told  me  again,  you 

12  know,  you  will  do  fine.    Basically,  that  was  it.    I 

13  don't  remember  anything  else  of  significance. 

14  Q      When  you  say  "anything  else  of 

15  significance,"  do  you  remember  anything  else? 

16  A      I  don't  remember  anything  else.   I'm 

17  sorry. 

1 8  MR.  SILBERT:    I  was  not  aware  of  those 

19  conversations  and  I  did  not  know  what  the  content  was 

20  and  that's  why  we  had  the  exchange  with 

21  Mr.  Chertoff.    I  appreciate  the  opportunity  for  the 

22  break,  so  we  can  clear  it  up. 
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1  MR.  GICALE:    I  understand. 

2  BY  MR.  GICALE: 

3  Q      Now,  going  back  to  that  point  in  time  in 

4  November  when  Mr.  Spotilia  came  into  your  office  and 

5  said  that  he  had  sent  documents  over  to  the  White 

6  House,  you  indicated  that  after  he  told  you  that, 

7  that  you  suggested  to  him  that  he  talk  to  the 

8  Department  of  Justice  about  it? 

9  MR.  SILBERT:    Before  he  answers,  I  don't 

10  recall  Mr.  Bowles  saying  Mr.  Spotilia  came  into  his 

1 1  office. 

12  THE  WITNESS:    I  didn't. 

13  MR.  SILBERT:    In  fact,  his  testimony  was  he 

14  wasn't  sure  how  the  conversation  came  about. 

15  THE  WITNESS:    I  may  have  said  it  was  in  my 

16  office. 

17  BY  MR.  GICALE: 

18  Q      Wherever  it  was. 

19  A      I  really  don't.    I  thought  it  was  in  my 

20  office,  but  I  don't  remember  what  the  nature  of  it 

21  was  about.   I  don't  remember,  excuse  me,  what  caused 

22  it  to  happen. 
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1  Now  what  was  the  question? 

2  Q      Did  Spotilia  tell  you  why  ~  withdraw 

3  that. 

4  Did  Mr.  Spotilia  tell  you  whether  or  not 

5  someone  from  the  White  House  had  requested  these 

6  documents? 

7  A      No.   All  I  remember  Mr.  Spotilia  telling  me 

8  is  that  he  had  already  sent  some  documents  to  the 

9  White  House. 

10  Q      Do  you  recall  whether  or  not  he  told  you 

1 1  that  Mr.  Eggleston  had  requested  them  of  him? 

12  A      No,  I  don't  know.    I  don't  know. 

13  Q      Did  he  tell  you  why  he  sent  the  documents 

14  over? 

15  A      I  don't  remember  him  telling  me  that. 

16  Q      Did  he  tell  you  that  someone  from  the 

17  counsel's  office  in  the  White  House  asked  to  have 

1 8  them  sent  over? 

19  A      I  don't  remember  him  telling  me  that.   All 

20  I  remember  is  him  telling  me  he  had  already  sent 

21  them. 

22  Q      Do  you  know  whether  or  not  there  had  been  a 
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1  request  to  your  office,  from  the  White  House,  to  send 

2  those  documents  over? 

3  A      All  I  can  tell  you  is  I  never  got  a  request. 

4  Q      Do  you  know  whether  or  not  anyone  in  your 

5  office,  for  instance  the  deputy  administrator  or 

6  someone  else  in  that  office,  got  a  request? 

7  A      I  do  not  know. 

8  Q      Do  you  know  whether  or  not  anyone  else  in 

9  your  agency  received  a  request? 

10  A      I  honestly  do  not  know  that. 

1 1  MR.  GICALE:    I  have  nothing  further. 

12  MR.  BRENNER:    I  don't  have  any  questions. 

13  MR.  KRAVITZ:    We  have  no  questions. 

14  MR.  BRENNER:    Can  we  go  off  the  record? 

15  (Discussion  off  the  record.) 

16  MR.  GICALE:    We  are  done. 

17  (Whereupon,  at  4:50  p.m.,  the  deposition 

18  was  concluded.) 
19 

20  

21  ERSKINE  BOWLES 
22 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER     112 


I,    JOANNE  LIVERANI    ,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


:ary  Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires      JULY  31,  2000 
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5     8     7    a     9  10 


3    U     T    W     T     F     S 


15  16  17  16  19  20  21 
22  23  24  25  26  27  28 

29  30  31 


September  1993 
s  u  T  w  T  F  s 

s   6  (l/b  9  10  it 

12  13  14  15  16  17  18 
19  20  21  22  23  24  25 
26  27  28  29  30 


MONDAY,  AUGUST  23, 


T11FSDAY,  AUGUST  ?4 


..236. 


.WEDNESDAY,  AUGUST  PS 


237 


-/  T.„    Hc\*, 


7:15  g»  Mo.-^l.w--      *l» >/(.**,  4 1. T 


7:45    dQ4»      M4« 


8   PpU^ 
8:15  ' 


VzOf"  <JL— 


**yM-<<*>$\ 


8:30  (^g^^^ii-i^il 


y  ^3 


ioyg-     w)   C^.4,  tVw-^ 


7:15 
7:30 
7:45 


-     T.4C  ^-    =~     -  7.4C 


I.  VI.  <  ^>«> 


5615 


Octobor 

S    M    T  I 


Nov»mt>«r 

S     M      T    w 


M  IS  16  17  16  19  20 
21  22  23  24  25  26  27 
26  29  30 


S  M  T  W  T  F 
1  2  3 

5  6  7  6  9  10 


Week  Ending  qq 
August  fc.57 


5616 


30 


Week  Beginning 
August 


1993       August 


1993         September     1993 


3  M  T  W  T  F  3 


5  6  7  8  9  tO 


3  M  T  W  T  F  S 
1  2  3  4  5  8  7. 
8  9  10  11  12  13  14 
15  18  17  18  19  20  21 
22  23  24  25  28  27  28 
29  30  31 


S  H  T  W  T  F  S 

12  3  4 
5  6  7  8  9  10  11 


MONDAY,  AUGUST  30 


~2AZ 


TUESDAY,  AUGUST  31 


-243. 


WEDNESDAY,  SEPTEMBER  1    244 


7:30 


7:46  M  -V 


3^4 


-fcos- 


8:15 -J 


^O^ 


8    QoUf+j     <h*> 


L^ 


8  fr^^.^^ 


-L 


9T;,r  -he  Ph,i;^.i  Pw. 


^ 


^j_t_&^± 


Q4"-A, 


io  M 


ft- 


£>*•■    14ooVoV« 


10  rHiff  f^lw,     l^^,,7..^-5o 


10;45        J  '  <^><^ 


2  Si 


R^.i-iav'  •■ 


^^JT 


WAA<-  fe^f,. 


iLiii_ 


-    |      Tf  }  mi  ;  >~1  ni*^ 


"fr<-JL& 


~S<45 


5:45 
6^ 


rvrU. 


M>Lltf.ife 


7:15 
7:30 
7:45 


-     '  *-   \    ML 
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October  1993 

S   M    T  W    T    F    S 


November 
s  m   T  w 


14  15  18  17  18  19  20 
21  22  23  24  25  26  27 
28  29  30 


December      1993 

3  M  T  W  T  F  S 
12     3     4 

5  8  7  8  9  10  11 
12  13  14  15  18  17  18 
19  20  21  22  23  24  25 
26  27  28  29  30  31 


Week  Ending     jr 
September     3 


5618 


Week  Beginning 
September 


August  1 993 

S  U  T  W  T  F  3 
12  3  4  5  6  7 
8  9  10  II  '2  13  14 
15  18  17  18  19  20  21 
22  23  24  25  28  27  28 
29  30  31 


September     1993  October          1993 

SMTWTFS  3MTWTFS 

12    3    4  12 

,2 ,3  u ,?  ,! 5 !.  «  »  « »  -I  j  ,2 

!£»»aaM»  ^,81920212223 
26  27  26  29  30 


24  25  26  27  28  29  30 


LABOR  DAY 

il 

MONDAY,  SEPTEMBER  6  ,             249 

TUESDAY  SEPTEMBER  7 

250 

WEDNESDAY,  SEPTEMBER  8  i        251 

7                                        1            \ 

7 

7      A 

7:15                                                 \ 

mVjABVAJLo  TZ-lf» 

7:30 

7:30 

7:30                                                     ' 

7:45 

7iR 

7:45 

8 

\        I 

SPoI',^     R™,/_    IA4-.. 

8  Co^,     MK 

~^-      -t 

8:15 

\     I 

8:15          1   |                             3 

8:15            1            J 

(A"1 

8:30 

\\ 

8:30 

8:30 

^   \ 

8:45 

\\ 

8:45 

8:45                      I,/ 

- 

9 

\_ 

9 

U 

9:15 

9:15 

9:15      \>'      /^ 

9:30 

9:30 

9:30       r      C 

9:45 

*4S 

9:45     /- 

'10 

f 

W  ur±    -,V.  -,~..t  <-,.,+ 

10 

10:15 

10:15 

M**»Jie_ 

10:15 

10:30 

10:30 

t«^-.T.*IC 

10:30 

10:45 

10:45 

Tc—      C.5*J^-    P^.  ».^- 

10:45 

11 

11 

11 

11:15 

11:15 

11:15 

11:30 

11:30 

11:30             ( 

11:45 

k 

11:45  ^-^" 

11;45               \      N 

■ 

12 

\ 

V 

i2Lurt/>i  e  \k«w 

12:15 

)                  / 

'12:15 

12:15    f^M    6^. 

12:30 

/              / 

12:30 

12:30-01/  Fa~.W 

Pin-Xi  Pnair*" 

12:45 

/           / 

12:45 

12:45 

^ri\ 

1 

/          / 

1 

1 

4-Sk-ltiD 

1:15 

/         / 

1  15 

1:15 

1:30 

/         / 

1:30 

1:30  LV    frrv-  J. 

1:45 

/ 

1:45 

1:45 

2 

■ 

2 

2 

j         j 

2:15 

2:15 

ai5pii«n+  -  ; 

■V.  »!•— *4    C.O 

2:30 

2:30 

2:30         J 

1      1 

2:45 

"           \ 

2:45       .      —     . 

2:45 

/    1 

3 

\ 

3  fort^'M  v(  CrV'VhrV-  iktwiC 

3 

/      i 

3:15 

\          \ 

3:15  J        U. /VWi*,.      ^Wi 

3:15 

/     / 

3:30 

\     v 

3:30]\ 

3:30 

/     / 

3:45 

\     \ 

3:45 

3:45                            / 

/ 

4 

\      \ 

4 

/ 

/ 

4:15 

\        \ 

4:15 

4:15                  / 

/ 

4:30 

*9D^         -- 

-- 

4:30   -s    / 

/ 

4:45 

\     ( 

6&  K. 

1 

4:45>< 

/ 

5 

\    y 

5~PlrwrV.    lr>te^Vttj 

L,t   -    fad*  n 

/■    •  ., 

5:15 

\ 

5:15, 

.    NPR 

5:15 

1     .    < 

5:30 

\ 

$M  bsru*  .   \  |C<^.  J 

S*'f   -Mi  ^ 

;  o  —  •-*. 

5:45 

^    3     nMT%-aD-c,„. 

\~V 

•5:45 

6 

6         \                   

«          ^^ 

6:15 

6:15          ^-^=_- 

jfeW 

6:30 

6:30:-                          ~7~~^~- 

6:30 

6:45 

6:45 

6:45 

7 

7 

9  Wtltswu.  l!L   PIP, 

7:15 

7:15 

7:15                            ' 

7:30 

7:30 

7:30 

7:45 

7:45 

7:45 

MU      v(  IRA    •A'MSii^-^' 


5619 


November      1993 

s  y    T  W   T   F   s 

1    2    3    4    s    e 

r  a  9  io  it  12  13 

14  IS  16  17  19  19  20 
21  22  23  24  25  28  27 
28  29  30 


December 

3    U     T   W 


January 
S  H   T  w 


16  17  16  19  20  21  22 
23  24  25  26  27  28  29 

30  31 


Week  Ending   A  e\ 
September    I  cL 


t*\    ~l     J"^"    S^*^-^ 


5620 


1 


3  Week  Beginning 
September 


August 

S    M    T  W 


IS  i«  17  18  19  20  21 
22  23  24  25  28  27  28 
29  30  31 


September     1N3 
s  u  T  w  T  F  s 

12  3  4 
5  6  7  8  9  10  11 
12  13  14  15  18  17  18 
19  20  21  22  23  24  25 
28  27  28  29  30 


9    H     T    W     T     F     3 


A4I< 


■»+»-,     L*  A 


MONDAY,  SEPTEMBER  13 


256 


TUESDAY,  SEPTEMBER  14 


257 


WEDNESDAY,  SEPTEMBER!  15       258 


r**|\       \M 


*> 


tLo*>      MUj. 


8:15  -Y 


Fjnftpii 


s^Ji 


^r 


f-rv 


9:15 


930^,  , 


9:45 


10:30n^fTA   -  1^-^k   oC-f 


i«'-*   c: 


15   !7     LHd->7(2U-    '^r3>  ' 


±= 


12:45 


1     \^yvLlyj>     M 


1:15 
T?30 
1:45 

2 

2:15 
2:30 
2:45 

3 

3:15 
3:30 
3:45 


V  — 


"T 


12:30   ^^fA^.^.    Burets.    ££Q 


1:15    J  I      '  A.^.    ri>.«l_    1U.  LH.  i 


'6>v.    * 


IW*  C*^ 


1:15,? 


Cpirii.lh- 


^r.w^    ^\W 


■^y-ii-Mr^ 


^<s1urg2. 


^ 


2:15  I    JT     JT 


J% 


**/    bl>^   \   RAt 


4:15 
4:30 
4:45 


<30 


4:30 
4:45^" 


4:45^. 


5:15 
5:30 
5:45 

6 1 

6:15 
6:30 
6:45 

m 

715 
7:30 


i4S_ 


»f    Ml 


is: 


H.Hk 


fcJJa= 
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November 
s  h   r  w 


14  ts  18  17  ia  19  20 
21  22  23  24  25  28  27 
28  29  30 


December       1 993 

3   u    T  w    r    r    s 

12    3    4 

S    6    7    8    9  10  11 

12  13  14  15  18  17  18 


January  1 994 

S  M    T  w   T   F   $ 


9  10  11   12  13  14  15 
18  17  18  19  20  21  22 


Week  Ending   A  Q 
September     I  %/ 


THURSDAY,  SEPTEMBER  16           259 

FRlOAY.  SEPTEMBER  17                 260 

SATURDAY,  SEPTEMBER  18           261 

\ 

7 

7 

7:15                            \ 

7:15 

7:15 

7:30 

7:30 

7:30 

7:45   C-ot>       Mh\ 

7:45 

745 

8      Puli  J.  j      Pilihi  \<\    \M\. 

8    6o<.     MV. 

8                        A 

8:15              '     |                \    Y 

8:15             I         D 

8:15 

8:30 

8:30 

8:30 

8:45 

8:45 

8:45 

9                                                   \_i 

9  Mi^-^^V    E>oa-4    MV 

9 

9:15                       -■ 

9:15           J               |                          -*      , 

9:15 

9:30  VO'A     %U5"1J*/j,    '"sjjjkj' '.Vji 

9:30 

9:30 

9:45  t  ■/.    'a#     ,        .. ,  j.  .  -,    . 

9:45 

945 

10      vi     .  -     hi 

10 

10 

10:15 

10:15                 

10:15 

10:30 

10:30  Av-urt      22^i      K.^.b..^ 

10:30 

10:45                        — — — 

10  45 

10:45 

11        I'"-     ,,""VCrVO.J       '/"">      ?-rT 

11          MlrlV-  '   t-J       fe»-M.>t>t4&rt- 

11 

11:15           J               ,"'■'' 

»:«             i2-..  M<^v.^       -     ''    .. 

11:15, 

11:30          i^VH—-UO-' 

I^PO                    '       -i6    7t  li 

n-30 

11:45           J     U 

>^4S                     f„l„^.«.      J,«-T6o 

11:45,       \ 

12 

12    L/Jry.,  ^yjl       \iJrr;i_  x?/-,^,^ 

12 

12:15 

12:15                   |                          >/<•!<? 

12:15      \ 

12:30    ",                                  /.,      •■ 

12:30                                                         V 

12:30 

12:45 

12:45 

12:45 

1 

1 

1 

1:15        p-       -J 

1:15 

1:15 

1:30 

1:30 

1:30 

^45                                              "!n    ^YAfil' 

1:45 

1:45 

2.    fiUrii  -f^fH.^'  id   0nJ*i«. 

2                               L.         | 

2 

2:15    ,    ■-     r.V 

(r-cw  «KD    X<»i^j 

2:15            jl'"r.-\ 

2:15 

2:30 

2:30  ,,>J        v^V 

2:30 

2:45 

\PI»-JtV-fc«*»-i 

*»* 

2:45                     / 

3                                                                     I 

2/ } 

3                         / 

3:15 

"3:15 

3:15                /            / 

3:30                       \           \ 

3:30     '    , 

3:30 

3:45                          \             \ 

3:45    , 

3:45            / 

4                                \             \ 

4 

4            / 

4:15 

4:15  - 

4:15/                  / 

4:30                            \ 

4:30 

4^36 

4:45                                   \                         \. 

4:45 

U:45                  / 

5                                       \ 

«"--+■*—- __ 

SUNDAY.^PTEMB 

ER  19              262 

5:15 

5:15                                     .    _    <  » 

5:30 

5:30                 , 

/ 

5:45    ' 

5:45                  I                                 .-.is-.' 

y 

« tov   wl  M  U 

6                              J         . 

s 

6:15^    |      ' 

fc«k                                                    ^ 

6:30 

6:30 

6:45 

6:45 

f,      Duvn»V     yv|  Mm^K*.  6t^H-.MU 

7 

7:15 

7:15 

7:30                   I 

7:30 

7:45 

7:45 

5622 
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Week  Beginning 
September 


August 

3   M    r  w 


15  IS  17  18  19  20  21 
22  23  24  25  28  27  28 
29  30  31 


September     1993 
s  h   T  w  T  F  s 


5     6    7    8    9  10  I 


October 

S    M    T  1 


5    8    7    8    9 


5623 


November 

9    M     T    w 


14  IS  16  17  18  19  20 
21  22  23  2«  25  26  27 
26  29  X 


D«cem  ber       1 993 

S   M    T  W    T    F    S 
12    3     4 

5    6     7    8    9  10  11 


January 

S    M      T    W 


'O    1/     lO    IS  £\J  ^1    ££ 

23  24  2S  26  27  28  29 


Week  Ending  15/5 
September  *4lO 


41-380  97-  18 


5624 
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Week  Beginning 
September 


August 
s  m  T  w 


15  16  17  It  19  20  21 

22  23  24  25  28  27  28 
29  30  31 


S«ptwnb*r 

»   M    T  W    ■ 


1993       October 


5  6  7  <  9  10  11 


S  M  T  W  T  F  J 

1  2 

3  4  5  0  7  6  9 


17  10  19  20  21  22  23 
24  25  20  27  28  29  30 


tfervwlt  WVtffl^ZZi 


5625 


December      1993 

January          1994 

s  M   T  W   T   r   s 

12    3    4     5     6 

3    M     I    W     T     F     5 
12    3    4 

S    H    T  W    T    F    S 

Week  Ending     Q 

14  IS  16  17  18  19  20 
21  22  23  24  25  26  27 

12  13  14  15  16  17  18 
19  20  21  22  23  24  25 

9  10  11  12  13  14  15 
16  i 7  18  19  20  21  22 

October     O 

26  29  30 

28  27  28  29  30  31 

30  31 

5626 


Week  Beginning 
October  * 


September     1993 

3  U  T  W  I  F  3 
12  3  4 

5  6  7  8  9  10  11 
12  13  14  15  18  17  18 
19  20  21  22  23  24  25 
28  27  28  29  30 


1993   November   1993 


3  M  T  W  T  F  3 
1  2 

3  4  5  8  7  8  9 
10  II  12  13  14  IS  IS 
17  18  19  20  21  22  23 
24  25  28  27  28  29  30 


3  U  T  W  T  F  S 
12  3  4  5  8 

7  8  9  10  11  12  13 
14  15  18  17  18  19  20 
21  22  23  24  25  28  27 
28  29  30 


MONDAY,  OCTOBER  4 


-m 


TUESDAY.  OCTOBEn  S 


-278-  -WEDNESDAY,  OCTOBER  6 


279 


7!45    Ci>^    t*H^ 


8<^rs 


N\^ 


S-1S  I  ~ 


/■of,     MK 


9  frH 


4r 


JMl/1 


!l^aiL_t6t— lt£_ 


9:45''' 


io    hffrriai  \MfT 


10  *K  qy,, 


as 


Cv-\  \e&/{-tw 


>  v^: 


10:15     KjHVTWjStoJgJto! 


'»Ato  W/Cr 


10:30 


Mmv  ^ 


tefcj. 


'Win 


"4 


10:451^ 


11^\  ftfu)^" 


tg>w   hT^ 


ftv^  i«Mtg 


31 


<2H., 


CW    ^c^-t- 


ViltU.  ■  .ft 


12:15 


12:30  «• 

12:45  LM5 


12:30rW^.  fc^fSmil") 


12:45<w^V gali        jtjlc  <Jnk[  &< 


12:30  pft. 


1:30t)ftf  |  fV    ^r>.   ftv  >K  vV^fc 


2:15 


2:30\T 


2:45 


VU.   .../Qir'^'/^-oKt-vOfWoi 


■vfa 


3:30  r.Fo  rW>v<-  [f,if)?g-r?tf) 


iiOL 


*M  6&yvq»rr 


4:15 

*3onrf; 


4^30^ 


^ 


ftn  <ofKi 


X 


Uii 


■^rr/uirvv- 


5:15 


.VxivJ"     Tfti» 


5:30  f 


5:30»'/f<;s    ^fr. 


fen^ 


£>45ft  .  tyvv^KUAyyt^J"  of  t/Vfta^M 


15  4t^  g« 


SJ^wJ^.L. 


6:30 
6:45 

7 

7:15 
7:30 
7:45 


fraoroM.-a^fhryvfr  »iCT>wlrV> 


5627 


Docambar 


January 

S    U     T    w 


IS  17  18  19  20  21  22 
23  24  25  26  27  28  29 


February 

S   M    T  W 


15  16  17  18  19 


Week  Ending 
October 


10 


•_      1^\IJ-'  CA.V./1            '    **" 

1  ! 

THURSDAY,  OCTOBER  7                280 

FRIDAY,  OCTOBER  8                      281 

SATURDAY,  OCTOBER  9                 282 

7    -i  :--..  \  n-11 

7           T.u.  -        n  _  ,i 

7 

7:15 

7:15 

7:15 

7:30 

7:30 

7:30 

7:45 

7:45 

7:45 

8 

\     r- 

8 

8 

8:15 

\   i 

8:15 

8:15 

8:30 

\  \ 

8:30 

8:30 

8:45 

8:45 

■* 

8:45 

9 

9        ;      >l 

9 

9:15 

9:15 

9:15 

9:30 

9:30                     'SV 

J 

9:30 

9:45 

9:45 

9:45 

10                                 | 

10 

10 

10:15 

10:15 

10:15 

10:30 

10:30 

10:30 

10:45 

10:45 

10:45 

11 

11 

11 

11:15 

11:15 

11:15 

11:30 

11:30 

H30, 

11:45 

-41:45 

1H45    V 

12  '"*■»  u-  A-  ; 

12 

12   \        \ 

12:15               -j    \>, 

12:15 

12:15  \        \ 

12:30 

12:30 

12:30     \ 

12:45                    /    ' 

12:45 

12:45 

1     |     / 

1 

1 

1:15 

1:15 

1:15 

1:30                   /       !/ 

1:30 

1:30 

1:45 

1:45 

1:45 

2 

2 

2 

2:15 

2:15 

2:15 

2:30 

2:30 

2:30 

2:45 

2:45                           , 

£:45 

3 

\ 

3                             M,\ 

3 

3:15 

\ 

3-15                    si 

3:15 

3:30 

\ 

3:30            y   '  ,^ 

\ 

3:30 

3:45 

\ 

3:45                       '  ' 

3:45        / 

4 

\ 

4 

4         /                 / 

4:15 

\ 

4:15 

4:15/                   / 

4:30 

X 

4:30 

_*30 

4:45 

\             X 

4:45 

4:45 

5 

\ 

-     " 

SUNDAY/OCTOBER  10                 283 

5:15 

\ 

5:15 

5:30 

\ 

5:30 

/ 

5:45 

5:45 

y 

6 

"sJ 

6 

8:15 

■  ->. 

Arts 

^^ 

8:30 

6:30" 

8:45 

6:45 

U^.il 

7 

Msiry.Ui^BA  lOc^u^p 

7:15 

- 

*»rf  j  ,  rfv<y 

7:30 

7:45 

7:45 

5628 
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Week  Beginning 
October  * 


September     1993 

S    M    T  w    r    F    s 

I     2    3    4 

5    6     7    8    9  10  II 

12  13  14  15  18  17  18 


October 
s  y   t  w 


T  F  s 

4    5    8 


November 

S   M    T  W 
1     2    3 
7    8    9  10  I 

14  15  18  17  18  19  20 
21  22  23  24  25  26  27 

aajL 


jr 


COLUMBUS  DAY 


H-dus-Ht?" 


y 


MONDAY,  OCTOBER  11                  284 
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/ 

6 

6 

/ 

6:15 

^ 

^6:15 

^y 

6:30 

6:30 . 

______ 

6:45 

6:45 

7 

7 

7:15 

7:15 

7:30 

7:30 

7:45 

7:45 

5642 


29 


Week  Beginning 
November 


October 

1   M    T  W 


Novwnbar 

$   H    T  W 


14  15  16  17  18  19  20 

21   22  20  24  25  26  27 
28  29  30 


Dwmb«      1893 

3    U     T    W     T     F     3 


5  <  7  8  9  10  11 
12  13  14  15  1«  17  18 
19  20  21  22  23  24  2S 
28  27  28  29  30  31 


MONDAY,  NOVEMBER  29 


_:aa 


TUESDAY,  NOVEMBER  30 


334 


WEDNESDAY.  DECEMBER  1 


335 


^ 


™  TV*,  ■.:,„>  ..  up  5 


Jifci 


Vi£  C. 


V/w   <»-rv 


5 


8:30fg;    u^Cn.. 


yvwo 


IE 


ko,,  ,/ 


4 


1  <w 


9:15^, 


3*)^-^ 


9:3o<;,^^    (rjr    ^LliksCui^.  uia 


;;:is^,i^|Uviu^^ 


y^u»<a 


-a2^ 


~s>*~ 


11:30  *y     \~ 


11:30  [ 

^4f 


11:48       \       \ 


12:30  u 


12:45- 


i:»  tUcj  Vi/tu<»Lv;   ^,W 


2  yd-  i./i(V\iwGis>>7uf^ 

0.1C  Trv/v    .    •*      lllW~T.. 


roy>f .•?  tiftf Ta 


frVSIW 


2:15      vJ  qu^  y\ 


^•oyfi 


3  V^Va,  mfrnn   Qr^ 


a&tjMj 


HjMas^ 


iJZiMSi. 


*45 


Wfr^uoj. 


45      J    C/^i/  ^AJTjO 


S 


5:30 
5:45 


X 


g5j  Sffi  y 


^! 


t^^m* 


6:15 
6:30 
6:45 


J*KC- 


^ 


^„)n5^^^nr 


!! -Klf-^^i 


7:15 
7:30 
7:45 


5643 


January          1994 

Fabruary        1 994 

March              1 994 

3  M   T  w   T   F   S 

3     M      T    W      T      F     S 

S   M    T  W    T    F    S 

2    3    4    s    e    7    9 
9  to  11  12  13  !4  15 
It  17  18  19  20  21  22 
23  24  2S  28  27  28  29 
30  31 

8     7    8    9  10  11   12 
13  14  15  18  17  18  19 
20  21  22  23  24  25  28 
27  28 

8    7    9    9  10  11   12 
13  14  15  18  17  18  19 
20  21  22  23  24  25  28 
27  28  29  30  31 

Week  Ending     j- 
December     O 


THURSDAY, 

DECEMBER  2              336 

FRIDAY,  DECEMBER  3                    337 

SATURDAY,  0£CEMBER  4 

338 

7 

7 

7 

7  15 

\ 

7:15 

7:15 

7:30 

7:30 

7:30 

7:45 -*V„|  r-) 

K    \ 

7:45 

745 

8 

8 

8 

8:15 

8:15 

8:15 

8:30 

8:30 

8:30 

8:45 

8:45 

8:45 

9 

9 

9 

9:15 

9  15 

9:15 

9:30  (?r    Kjftj 

*V'JU  > 

9:30                                                            -> 

£30 

9:45 

?rr\  \ 

9:45   <,<»   ll*'-;    B~OvJ  uh      -     ty'Wi  ,  -^" 

<9:4S 

10    (..-     .•/ 

Qf     U->A  \J>  f 

10   lAjVr.  ol    fei  Fr-'.'Hn. 

10     W/im   fvvV 

10:15    - 

i 

10:15     j       '        y..     r       iV   :"«AH 

10:15 

10:30 

10:30                              .|r  v   .aj^ 

10:30 

10:45   tJUij  j 

n»v 

10:45 

10:45 

11 

11    fto,,      r  ,     ■..-.'  iioVjMil-a  ) 

11 

11:15C>  Ci-  (' 

:^rX  Om.,  -.,- 

"15f*Wrf  iVrrf//       p'3-  ^-U  J-')J 

.11:15 

11:30                                  >jC-^_<^ 

-":30.   ^      -I    Kr      ■.'    V    ..'' 

V1:30\ 

11:45 

,11:45                 '         VV^V,;^ 

11M5     - 

12                         \                               /" 

12 

12    \       \ 

12:15 

12:15 

12:15  \ 

12:30 

/          / 

12:30 

12:30       ~ 

12:45 

/        / 

12:45    K-fl,r.     n<Vu> 

12:45 

1      >•"".     ri 

7-.    ^i«vj-i  r 

1 

1 

1:15 

/     /niw^4«i 

1:15 

1:15                \         \ 

1:30" 

1:30              •, 

s  Wa.,.ii<-.rft*llrW 

1:30 

1:45                    /         / 

1:45                               J   I     :MC,M  rVd»M 

1:45 

2  Wn*-  y 

as 

r,p     k/**«5 

2 

2 

2:15              I 

2:15                                  1 

2:15 

2:30 

2:30                                ^ 

2:30 

2:45 

i 

2:45 

2:45 

3 

3   IVmfYi  rrir?     V6lilO  (l^f 

3 

3:15 

3:15  (W'^Wk^I 

3:15 

3:30              v\ 

3:30                                       ftvvj  -i,  moV. 

3:30 

3:45 

3:45 

3:45 

4 

\     \ 

4 

4          / 

4:15 

\     \ 

4:15 

4:15/                   / 

4:30 

\          X 

4:30 

4*0                   / 

4:45 

4:45 

4:45 

5 

\ 

*-^_ 

SUNDAY/DECEMBER  5 

339 

5:15 

\ 

5:15                   £o/ 

5:30 

\ 

s^K.v.^T'j^ftyr.    ■   ; 

/ 

5:45 

X 

5:45      ^ 

/ 

•       fA^    , 

•M  M'                \ 

6                                                                   / 

/ 

8:15            J         ' 

-605 

8:30 

6:30~~~ — 

8:45 

6:45 

7 

7 

7:15 

7:15 

7:30 

7:30 

7:45 

7:45 

5644 


Week  Beginning 
December 


November      1 993 

3  U  T  W  T  F  3 
1  2  3  4  5  8 

7  8  9  10  11  12  13 
14  15  18  17  18  19  20 
21  22  23  24  25  28  27 
28  29  30 


0*c*rno*r      1993 

3  U  T  w  r  f  3 
12    3    4 

5  6  7  8  9  10  11 
12  13  14  15  18  17  18 
19  20  21  22  23  24  25 
28  27  28  29  X  31 


January         1994 

S  M  T  W  T  f    3 


9  10  11  12  13  14  IS 
18  17  IS  19  20  21  22 
23  24  25  28  27  28  29 
M3)-, 


/ 


MONDAY,  DECEMBER-e- 


340 


-TUESDAY,  DCCCMOCn  7 


-344 


-WEDNESDAY,  OEGEMBER  8 


342 


-£- 


8:30 


8:45 


t<\  ban 


jgHSaEEEill 


10:15  O 


\b\\  Ptti. 


k 


Quw 


te  ia?' 


11    M>fl^X^/^a^U   ftrf 


tr-^S 


":3°lwim 


~»-;jotL 


>T:45 


srsJ^JMlf 


1^/lb 


i\|6^  V  ajvi^f 


'fcuHftz 


4:3P^ 


4:30 


X 


__ 


~- 


\Wy)[  ^    ^»M 


^Z 


e  ^m^yj^i .  -oc^*^ 


5:45^ 


:e: 


nh^l  ^wmxkr, 


DW  V>|WM  ■A'tAftlA 


5645 


February        1W4 

5  M  T  W  T  F  S 
12    3    4    5 

I  7  S  9  10  11  i2 
13  14  15  M  i?  H  1' 
20  21  22  23  «  2*  a 
27  28 

March              1M4 

S  H  T  W  T  F  S 
1     2     ]     4     S 

8  7  8  9  10  11  12 
13  14  15  18  17  18  19 
20  21  22  23  24  25  28 
27  28  29  X  31 

April                1994 

3   M    T  w    T    F    S 

1     2 

3    4    5    8    7    8    9 

10  11   12  13  14  15  18 
17  18  19  20  21  22  23 
24  25  28  27  28  29  X 

Week  Ending   -f  t\ 
December    1  cL 

THURSDAY,  DECEMBER  9              343 

FRIDAY,  DECEMBER  10                  344 

SATURDAY.  DECEMBER  11 

345 

7 

7:15 

7:15 

7:15 

7:30 

7:30 

7:30 

7:45 

7:45 

7:45 

8 

\ 

* 

* 

8:15                 U/  • 

8:15 

8:15                    \      J 

8:30     " ;. 

8:30  5*0    ,.   f7V    ,    -.   -. 

8:30 

8:45 

^\r>fr- 

8:45          J 

8:45 

9 

'ViL 

•  fWi  n     .  r  '  i-  " 

9                L 

9:15 

,    3CQ 

9:15 

9:15 

9:30 

9:30  W*  ^ij^y,    VAn/Uft     ^ 

9:30 

9:45 

9:45  rt.HA1.'       I^JW^U^ 

9:45 

10 

10      I 

10 

10:15 

10:15     -                                    KL-T>H 

10:15 

10:30 

10:30»AK    i.\l   UJI     It 

10:30 

10:45 

10:45         J       'l 

10:45 

11 

" 

11 

11:15 

11:15                  \l/ 

11:15 

11:30 

_U:30 

11:3^ 

11:45 

11:45 

1tl4S  \ 

12 

^12 

12    \       \ 

12:15 

12:15 

12:15  \       \ 

12:30 

\         / 

12:30 

12:30      x 

12:45 

1       / 

12:45 

12:45 

1                            /           / 

1        TO*  \P  |    'jS»vO 

1                  \        \ 

1:15                      /          / 

1:15       J              CmCA..',. 

1:15 

1:30                     /         / 

1:30                           ..A    ■ 

1:30 

1:45 

1:45                               'WIPS 

1:45 

2 

| 

2    Vl^ 

2 

2:15 

2:15           l 

2:15 

2:30 

2:30           1         S  ■V..'   !    iJ0>| 

2:30 

2:45 

2:45          v\/            .  .     D«"<\   ' 

2:45 

3 

3               ^ 

3 

3:15 

3:15 

3:15 

3:30 

3:30  y\J£i.  lO  !  C  a  ir  a*  '/  '<*- 

3:30 

3:45                      \            \ 

3:45           .        •  -.        ■     >                  ^^ 

3:45           /              / 

4                             \ 

4 

4             /                / 

4:15 

V         \ 

4:15 

4:15  /                 / 

4:30 

\       \ 

4:30 

4:30-                    / 

4:45 

4:45 

-4:45 

5                                       \ 

5^ 

SUNDAY,  J3ECEMBER  12 

346 

5:15 

•  \ 

5:15 

5:30 

\ 

5:30 

/ 

5:45 

\ 

5:45 

/ 

6 

6 

8:15 

8:15 

8:30 

6-30— -___ 

8:45 

6:45 

7 

7 

7:15 

7:15 

7:30 

7:30 

7:45 

7:45 

5646 


-f  o  Week  Beginning 


December 


NovwntMr      1993 

I  M  T  W  T  F  3 
1     2    3    4    5    S 

7  a  9  10  11  12  13 
14  15  IS  17  IS  19  20 
21  22  23  24  25  28  27 
28  29  30 


1M3       January  1994 

SMTWTFS  SHTWTFS 

12    3    4 

5  8  7  B  9  10  11 
12  13  14  15  IS  17  18 

19  20  2122  23  24  25   -23  24  25  28  27  28  29 
28  27  28  29  30  31       30  31 


2  3  4  5  S  7  8 
9  10  11  12  13  14  15 
8  17  18  19  20  21  22 


cy.?»  ../ 


gsjiiOntyj 


1^ 


5647 


February        «•■ 

t  H  T  w  T  F  i 

12    3*5 

,   t  a  9  io  ii  12 

i3u  is  ie  mi  '• 

20  21  22  23  24  25  29 

27  a 


March  '994 

3   M    T  W    T    F    S 

12    3    4    5 

6    7    8    »  10  11   12 

13  14  15  18  17  18  19 
20  21  22  23  24  25  26 
27  28  25  30  31 


April  1»« 

3  M  T  W  T  F  S 
1     2 

3  4  5  8  7  8  9 
10  11  12  13  14  15  18 
17  IS  19  20  21  22  23 
24  25  26  27  28  29  30 


Week  Ending 
December 


19 


5648 


20 


Week  Beginning 
December 


November       1993 

3  M  T  W  T  F  9 

12  3  4  5  8 

7  t  9  10  11  12  13 

14  IS  18  17  18  19  20 

21  22  23  24  25  28  27 

28  29  30 


Oacambar      1M3       January  19S4 

SMTWTFS  SMTWTFS 

12    3    4 

5    8    7    8    9  10  11 
12  13  14  15  18  17  18 

19  20  21  22  23  24  25  23  24  25  28  27  28  29 

28  27  28  29  30  31  30  31 


2  3  4  5  8  7  8 
9  10  11  12  13  14  15 
18  17  18  19  20  21  22 


MONDAY,  DECEMBER  20 


354    TUESDAY,  DECEMBER  21 


355    WEDNESDAY,  DECEMBER  22 


356 


7:30   7    •Afmnv^rt 


*f 


liaiiL 


B:15VW^d-..   £ 


9:30    r,,0S   Si  V(^M 


io    PK55 


9:45 

io    M>7i    rW- 


£ty 


°£L 


10:15  t:  ,o 


i\    \.'M'D'h~ 


I0-1S      ^r>-  S(m<;.m  -M*<-ll%\ 


10:30 


J5L 


3&± 


Com>  \-LqAjc^_ 


-  5^  ,  ^AJUUJ^ 


12 


ie*it-s- 


1:30^  ^l^fo',)    '■^t>y''"'V--;-^> 


y*iicgj-^--^i,  ■>*'■  j}rn  -*i) 


SSEcSE3Z^5  Kjm, 


2  rfrui/dwvs  <^d 


Wjfrfefc-ivs^t 


sV\q\>  Jflyj  l^x>"'  I'-WyC 


?f.?-f.-Y--ii. 


4f5_ 


*rT-G_  ■-<  ■  <T  >  ' 


O^l 


S 


7   \ 

7:45v . 


5649 


J    ■     T    W 


Marcti 

S    M     T  W 


13  14  19  1«  17  1«  1» 


April 
3    H     T    w 


5    •    7    «    » 


Week  Ending  a/j 
December  ^-D 


HOLIDAY 

CHRISTMAS  DAY 

THURSDAY,  DECEMBER  23            357 

FRIDAY,  DECEMBER  24                  358 

SATURDAY,  DECEMBER  25             359 

7 

T-Dvr-t- — or\      V*ncki 

r*T "          | 

V 

7:15 

7:15 

7in                          \ 

7:30 

7:30 

7:45                                   \ 

7:45 

7:45 

\         s- 

8 

< 

8:15                               \      f 

8:15 

8:15 

a.to                                 \    \ 

8:30 

8:30 

8:45                                          \  \ 

8:45 

8:45 

9                                                  \^ 

9 

9 

9:15                                                   C 

9:15 

9:15 

9:30   ^vJ    |Oj/fnrt     •fi.tt/? 

9:30 

9:30 

9:45         J                       P*V*»» 

A45 

9:45 

10   wri  idiwtM  -i  ,-rOL. 

10 

10 

10:15     J      '           I 

10:15 

10:15 

10:30                                 l^ll'.WVJ 

10:30 

10:30 

10:45                      J 

10:45 

10:45 

11 

11 

11 

11:15 

11:15 

11:15 

11:30  WlWj  |2.,.    .,•       -•     11L_ 

11:30\ 

11:45        "      '£ 

11145 

11:45 

12                           \                                  /- 

12 

12     \       \ 

12:15 

12:15 

12:15      ,       \ 

12:30 

12:30 

12:30 

12:45                         /             / 

12:45 

12:45 

1                                /            / 

1 

1 

1:15, 

1:15 

,:,5 

i^Cktw+-Wr*itk'-.^V 

1:30 

1:30 

1-45        '             J         1                          ' 

1:45 

1:45 

2 

2 

2 

2:15 

2:15 

2:15 

2:30 

2:30 

2:30 

2:45 

2:45 

2:45 

3 

\ 

3 

3 

3:15 

3:15 

3:15 

3:30 

3:30 

3:30 

3:45 

3:45 

3:45 

4                               \ 

4 

4 

4:15 

4:15 

4:15   / 

4:30 

4:30 

4:30-                     / 

4:45 

4:45 

r4:4S                    / 

5                                         \ 

SUNDAY,  DECEMBER  26               360 

5:15                                     \ 

5:15 

5:30  -                                     \ 

5:30 

/ 

5:45 

5:45 

/ 

6 

6 

6:15 

$15 

...- 

6:30 

6:3tr~ — -___ 

___—--'' 

6:45 

6:45 

7 

7 

7:15 

7:15 

7:30 

7:30 

7:45 

7:45 

5650 


__             .             .                    November      ISO         Dacambar      1M3       January          1994 

O 7  Week  Beginning    ••i^im    s"Ty:;;.    »-twTf, 

^r        m          r*.                                 ■                                                                 7    8    9  10  11  12  13              S    1    T    1    110  11            1    '    *  .5 ,5 .1  ,f 

•*■      ■             l*»Cl*ClllUCl                                                     2122  23  24  25  28  27             19  20  2122  23  24  25           JS  M  »  M  27  28  S 

28  29  X                                    28  27  28  29  30  31                 30  31 

1 

/ 

MONDAY  DFCFMRFRP7               3R1 

T1IFSDAY,  DECEMBER  28               362 

-WEDNESDAY^DgCEMBER  29 

7 

\ 

7; 

•  .   .' 

7 

! 

7:15 

\ 

7:15 

7:15 

7:30 

\ 

7:30 

7:30 

7:45 

\ 

7:45 

745 

8 

\       I 

8 

8                            \ 

8:15 

\     \ 

8:15 

8:15 

8:30 

\\ 

8:30 

8:30 

8:45 

\\ 

8:45 

8:45 

9 

VA 

9 

9 

9:15 

9:15 

9:15 

9:30 

9:30 

9:30 

9:45 

9:45 

9:45 

10 

10 

10 

10:15 

10:15 

10:15 

10:30 

10:30 

10:30 

10:45 

10:45 

10:45 

11 

11 

11 

11:15 

11:15 

11:1S/\ 

11:30 

11:30 

":**      \ 

11:45 

>.                         -- 

t1:45 

11:45\ 

12 

\          y 

12 

12           \       \ 

12:15 

)       / 

12:15 

12:15         \       \ 

12:30 

1     / 

12:30 

12:30            \ 

12:45 

1    / 

12:45 

12:45 

1 

1    / 

1 

1                        \        \ 

1:15 

1 

1:15 

1:15 

1:30 

1 

1:30 

1:30 

i 

1:45 

1 

1:45 

1:45 

2 

2 

2 

2:15 

2:15 

2:15 

2:30 

2:30 

2:30 

2:45 

\ 

2:45 

2:45 

3 

3 

3                         / 

3:15 

\ 

3:15 

3:15                  / 

' 

3:30 

3:30 

3:30 

3:45 

\     \ 

3:45 

3:45 

4 

\      \ 

4 

4             /                  / 

4:15 

\       \ 

4:15 

4:15/                   / 

4:30 

4:30 

4^3TJ                      / 

4:45 

\ 

4c45 

^ 

4:45 

5 

V 

5 

" 

5 

5:15 

\ 

5:15 

5:15 

5:30 

\ 

5:30 

5:30     / 

5:45 

5:45 

5:45/ 

6 

4 

4 

6:15 

6:15 

6:30 

6:30 

6:30 

6:45 

6:45                            tf 

6:45 

7 

7 

7 

7:15 

7:15 

7:15 

7:30 

7:30 

7:30 

7:45 

7:45 

7:45 

5651 


20  21  22  23  24  25  28 
27  28  29  30  31 


April  1994 

S   H    T  W    T    f    S 


Week  Ending     t\ 
January     ^- 


HOLIDAY 

NEW  YEARS  DAY 

THURSDAY,  DECEMBER  30             364 

FRIDAY,  DECEMBER  31 

SATURDAY,  JANUARY  1                      1 

< 

7 

7 

7:15 

7:15 

7:15 

7:30 

7:30 

7:30 

7:45 

7:45 

7:45 

8 

/-" 

8 

8 

8:15 

'       I 

8:15 

8:15 

8:30 

v  \ 

8:30 

8:30 

8:45 

\\ 

8:45 

8:45 

9 

\\ 

9 

9 

9:15 

9:15 

9:15 

9:30 

9:30 

9:30 

9:45 

9:45 

9:45 

10 

10 

10 

10:15 

10:15 

10:15 

10:30 

10:30 

10:30 

10:45 

10:45 

10:45 

11 

11 

11 

11:15 

11:15 

11:15 

11:30 

4J:30 

iK30s 

11:45 

JJ:45 

1fN»5     N 

12                         \ 
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CAPITAL  MANAGEMENT  SERVICES,  INC. 

LITTLE—RGGK-r-ARKANSAS 

^Lricense  No.  06/06-5207^ 


SUMMARY: 


O: 


\ 

Non-cash  assets — were- contributed  to  CMS  ^as  a  capital 
contribution  that  were  represented<to  be  free  and  clear 
of  liens  and  encumbrances.  It  is  questionable  as  to 
whether  this  representation  was  correct.  CMS\ attempted 
to  dbtain  leverage  from  SBA  based  on  this  increase  in 
capital.  \    \ 

/  x    V 

Licensee  transferred  certain  assets  to  an  associate  in 
exchange  for  stock  which  was  represented  to  Ibe  non- 
restricted  stock  listed  on  NASDAQ.  The\  stock  is 
restricted  and  not  listed  on  NASDAQ.  The  value  of  this 
stock  is  questionable. 

\      I 
We  have  attempted  to  obtain  the  source  of  the / donated 
assets  without  success.   Therefore,  the  matter  has  been 
referred  to  the  Inspector  General  for  investigation. 


BACKGROUND: 


/ 


CMS\  is  a  Specialized  SBIC  that  was  licensed  on  3/14/79 
and  \it  has  $1.4  million  in  private  capital  \and  $3.4 


million  in  SBA  leverage, 
In   June 


r 


"1 


I  \ 


1992,    Licensee   initiated   two  non-cash 

transactions   with   an   associate   (Central  Arkansas 

Community   Development   Corporation)   which  were   not 
consummated  until  September  1992: 

It  accepted  a  pool  certificate  backed  by  medical 
receivables  valued  at  $11.5  million  and  National 
Building  Supply  (NBS)  stock  valued  at  $2.3  million 
as  a  contribution  of  non-cash  assets  which  was 
represented  as  an  increase  in  private  capital. 

Licensee  received  NBS  stock  valued  &t\  $2.5  million 
for  certain  assets  held  by  the  Licensee  which  were 
reported  by  the  Licensee  to  be  of  comparable  value. 


In  October  1992,  Licensee  applied  for  $6  million  of 
leverage  in  the  form  of  preferred  stock  based  on  the 
capital  increase  consummated  in  September  1992)) 

On  December  8,  1992,  Licensee: 

Was  reminded  that,  as  a  matter  of  policy,  SBA  does 

not  leverage  capital  contributed  in  the  form  of 

noncash  assets  until  such  assets  are  converted  to 
cash. 


/ 
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Was  advised  that  an  examination  of  the  Licensee's 
operations  would  ~be~-needed  before  any  leverage 
could  be  provided.        ~^\. 


,Was  advised  that  approval  of  disposition  of  assets 
to   an   associate  would   be   conditioned   on   the 


Licensee  converting  the  NBS  stock  into  $2.5  million 
of  cash  within  12  0  days." 

Was   advised   that   the   $6   millions   leverage 
/application  was  being  returned.    \     \ 

On  December  9,  1992,  SBA  agreed  to  accept  a  $1.4  million 
leverage    application    based    on    the  ^  licensee1 
representation  that:  \ 


the  medical  receivables  were  free  and  clear  of 
liens  and  encumbrances  and 

the  licensee  would  dispose  of  the  NBS  stock 
received  in  exchange  for  Licensee  assets  within  120 
days. 


LI 


On  March  11,  1993,  the  Examination  report  on7 the' Licensee 
was  issued.  Among  other  things,  the  examiner  was  not 
able  to  determine  the  source  of  the  donated  assets.  The 
examiner  reported  that  there  was  a  reluctance  on  the  part 
of  the  Licensee's  management  to  disclose  any  information 
concerning  the  source  of  the  donated  assets. 


On  March  26,  1993,  an  examination  letter  was  sent 
advising  the  Licensee  of  the  results  of  the  examination 
and  stating  that  the  leverage  application  would  not  be 
processed  until  the  regulatory  matters  were  resolved. 
The  letter  also  provided  the  Licensee  another  opportunity 
to  explain  the  source  of  the  non-cash  assets. 

On  April  23,  1993,  SBA  received  the  Licensee's  response 
to  the  Examination  letter.  Answers  to  questions 
concerning  donat'--'  assets  were  r.-t  provided.  I. .stead, 
the  Licensee  stated  that  they  would  reverse  the 
transactions  and  that  no  explanation  shouid\be  necessary. 

On  May  S,  1993,  the  matter  was  refsrrprt^fn  the  Office  Of 
Inspector  General  for  investigation  with  the  expectation 
that  the  source  of  the  contributed  assets  will  be 
identified.  Licensee  was  advised  that  they\were  not 
responsive  tp_t-.he  examination  Iptt.pr  and  that  the  matter 
had  been  referred  to  the  Inspector  General. 
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SUMMARY: 


10 

CAPITAL  MANAGEMENT  SERVICES,  INC. 

LITTLE  ROCK,.  .ARKANSAS 

License  No.  06/06-5207 

May  19,  1993 


Non-cash  assets  were  contributed. .  to  CMS  as  a  capital 
contribution  that  were  represented ^to  be  free  and  clear 
of  liens  and  encumbrances.  It  is  questionable  as  to 
whether  this  representation  was  correct:.  CMS" attempted 
to  obtain  leverage  from  SBA  based  on  this  increase  in 
capital.  \ 


Licensee  transferred  certain  assets  to  an  associate  in 
exchange  for  stock  which  was  represented  to  jbe  non- 
restricted  stock  listed  on  NASDAQ.  The;  stock  is 
restricted  and  not  listed  on  NASDAQ.  The  value  of  this 
stock  is  questionable.  '       ; 

I 
We  have  attempted  to  obtain  the  source  of  the/  donated 
assets  without  success.   Therefore,  the  matter /has  been 
referred  to  the  Inspector  General  for  investigation. 

/   / 
CMS  did  not  make  interest  payments  on  two  debentures. 

The  Investment  Division  is  scheduling  a  pre-l|iquidation 

meeting  for  May  21  at  10:00.  \ 


BACKGROUND: 


CMS  is  a  Specialized  SBIC  that  was  licensed  on  3/14/79 
and  it  has  $1.4  million  in  private  capital  and  $3.4 
million  in  SBA  leverage. 

In   June   1992,   Licensee   initiated   two  non-cash 

transactions   with   an   associate   (Central  Arkansas 

Community  Development  Corporation)  which  were  not 
consummated  until  September  1992: 

It  accepted  a  pool  certificate  backed  by  medical 
receivables  valued  at  $11.5  million \  and  National 
Building  Supply  (NBS)  stock  valued  at,  $2.3  million 
as  a  contribution  of  non-cash  assets  which  was 
represented  as  an  increase  in  private  capital. 

Licensee  received  NBS  stock  valued  at  $2.5  million 

••  for  certain  assets  held  by  the  Licensee  which  were 

reported  by  the  Licensee  to  be  of  comparable  value. 

In  October  1992,  Licensee  applied  for  $6  million  of 
leverage  in  the  form  of  preferred  stock  based  on  the 
capital  increase  consummated  in  September  1992. 

On  December  8,  1992,  Licensee: 
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Was  reminded  that,  as  a  matter  of  policy,  SBA  does 
not  leverage  capital  contributed  in  the  form  of 
non-cash  assets  until  such  assets  are  converted  to 
cash. 

Was  advised  that  an  examination  of  the  Licensee's 
/  oper?tions  would  be  needed  before  any  leverage 
could  be  provided; _  \ 

Was 'advised  that  approval  of  disposition  of  assets 
to   an   associate   would   be   conditioned   on   the 
/Licensee  converting  the  NBS  stock  into  $2.5  million 
/   of  cash  within  120  days. 

/  N     \ 

Was   advised   that   the   $6   million   leverage 

application  was  being  returned. 
. 
On  December  9,  1992,  SBA  agreed  to  accept  a  $1.4  million 
leverage    application    based    on    the    licensee's 
representation  that: 

the  medical  receivables  were  free  and  clear  of 
liens  and  encumbrances  and 


-     the   licensee   would   dispose   of   the   NBS   stock 
\   received  in  exchange  for  Licensee  assets  within  120 
days. 

On  March  11,  1993,  the  Examination  report  on  the  Licensee 
was  issued.  Among  other  things,  the  examiner,  was  not 
able  to  determine  the  source  of  the  donated  assets.  The 
examiner  reported  that  there  was  a  reluctance  on  the  part 
of  the  Licensee's  management  to  disclose  any  information 
concerning  the  source  of  the  donated  assets. 

On  March  26,  1993,  an  examination  letter  was  sent 
advising  the  Licensee  of  the  results  of  the  examination 
and  stating  that  the  leverage  application  would  not  be 
processed  until  the  regulatory  matters  were  resolved. 
The  letter  also  provided  the  Licensee  another  opportunity 
to  explain  the  source  of  the  non-cash  assets. 

On  April  23,  1993,  SBA  received  the  Licensee's  response 
to  the  Examination  letter.  Answers  to  questions 
concerning  donated  assets  were  not  provided.  Instead, 
the  Licensee  stated  that  they  would  reverse  the 
transactions  and  that  no  explanation  should  be  necessary. 

On  May  5,  1993,  the  matter  was  referred  to  the  Office  of 
Inspector  General  for  investigation  with  the  expectation 
that  the  source  of  the  contributed  assets  will  be 
identified.  Licensee  was  advised  that  they  were  not 
responsive  to  the  examination  letter  and  that  the  matter 
had  been  referred  to  the  Inspector  General. 


41-380  97-  19 
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On  May/7,  1993,  ID  was  advised  that  CMS  has  not  made 
interest  payments  on  two  debentures: 

-     $14,867  was  due  on  March  3  and 
$35,952  was  due  on  March  17.   - 

By  letter  of  May/0  ,  1993,  CMS  was  givert  7  days  to  maka 


payment. 


\ 


On  May  18,  1993,  David  Hale  was  called  by  \the  Account 
Executive  concerning  the  non-payment N,  Mr.  Hale  stated 
that  a  check  was  in  the  mail  for  the  $14,\867  and  that  he 
wotfld  have  to  sell  assets  to  come  up  with,  the  \$35,  952. 
He'  advised  that  the  check  would  be  in  the  mail  on  May  19, 


1993 


\ 


ID  confirmed  that  there  was  enough  in  the  account  to 
cover  the  $14,867  check;  however,  there  would!  not  be 
enough  to  cover  the  second  check. 

Our  normal  procedure  is  to  transfer  a  licensee  to 
liquidation  when  payments  are  not  made  in  a  timely 
manner.  / 
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U.S.  Small  Business  Administration 

Washington,  D.C.     20416 


=  isj: 


sfc^ 


X 


MEMORANDUM 


/ 


PRIVILEGED'  AND  CONFIDENTIAL 


August  9,  199  3 


Erskine  B.  Bowles 
strator 


\ 


^Xj?.&M^~ 


Wayifle  *$?.    Foren 
/Associate  Administrator  for  Investment 


SUB  J  : 


Capital-Management  Services,  Inc. 
Little  Rock,  Arkansas 
License  No.  06/06-5207 


This  is  to  inform  you  that  there  have  been  significant  new 
developments  concerning  the  above-referenced  Specialised  Small 
Business  Investment  Company  (SSBIC)  that  may  lead  to  a  criminal 
indictment  qf  the  manager  of  the  SSBIC,  Mr.  David  Hale./ 

On  August  \,  1993,  the  Officje^of  Investment  received  a  letter  from 
the  UnitedX  States  Attorney,  Eastern  District  of  Arkansas, 
concerning  the  Licensee  K&  1988  application  for  $900,0001  in  SBA 
leverage.  In  cpnnection (Urith  Ithe'  application,  the  Licensee  is 
alleged  to  have  engaged  rn— a—jaeries  of  bogus  transactions  that 
caused  SBA  to  believe  that  the  Licensee  had  increased  its  private 
capital  by  $400,000  and  thatpJoblen^  investments  had  been  repaid. 
On  the  basis  of  the  Licensee |s  faltee  statements,  SBA  approved 
funding  in  the  amount  of\/$900,  000. 

We  underscand  that  the  II /STrAtfCornev  met  with  Mr.  Hale  and  his 
attorney  on  -August  6,   1993  and  presented  him  wTtTT  a  draft 
indictment  alleging — that — MrT"'Hale  and  two  other  individuals 
defrauded  the  United  States  (SBA)  in  1988.  SBA  wa6\sent  a  copy  of    .&< 
the  draft  indictment.  SBA  personnel  from  the  Investment  Division  ^^/ 
and  tht  \Of f ice  of  General  Counsel  will  meet  with  the  FBI  and  the v 
U.S.  Attorney  in  Little  Rock  c»n  ^August  " 
evidence  against  Mr.  Hale  and  the- 
the  SSBIC  into  receivership. 


.  meet  with  the  FBI  and  the\/.\_ 
;t  10,  1993^,'to  discuss  the  [f    ¥*t 
-w-ith__a__y_iew__towards  placing/  ^    (A 


We  have  also  been  informed  by  the  Assistant  U.S.  Attorney  that  the 
licensee  made  false  statements --in  a  1992  application'  for  SBA 
leverage/in  the  amount  of  $6.0  million.  The  1992  reguest  for  funds 
was  not/  approved.  Finally,  the  FBI  and  the  U.S.  Attorney  are 
investigating  the  Licensee's  19J)6and  1983  leverage  applications  to 
determine  if  fraud  was  involved. 
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IN  THE  UNITED  STATES  DISTRICT  COURT 

EASTERN  DISTRIC-T-OF  .ARKANSAS 

WESTERN  DIVISION- ~. 


UNITED  STATES  OF/AMERICA 
VS. 

DAVID  L.  HA^E; 
CHARLES  MATTHEWS; /AND 
EUGENE  FITZHUGH; 


THE  G 


RAND 


LR-CR-93- 

18  D.S.C.  J371 
18  U.S.C.  §3013 
18  U.S.C.  13571 


Y  CHARGES; 


INDICTMENT 


COUNT  I 


That  from  on  or  about  the  3rd  day  of  November,  1988,  and 


continuing  fc,hrough  on  or  about  the  22nd  day  of^Nevembetf,  yEHJB-^in 
the  Eastern  District  of  Arkansas,  /defendants  DAVID  L.  HALE,]  CHARLES 

ZHUGH,  d 
he  Un 
eeing  to  dause  fals 


vof  Capital -Manager 
Company,  licensed  by  the  Small  Business 
tonkin  violation  of  18  U.S.C.  645,  by  agreeing  to  cause 
frits  to  be  made  to  the  Small  Busin»-s  Administratis.)  to 
lits  actions  and  to  obtain  money  thereby,  in  violation  of 
1001,  by  agreeing  to  conceal  and  cover  up  material  facts 
in  a  matter  within  the  jurisdiction  of  the  Small  Business 
Administration,  an  agency  of  the  United  states,  and  further  agreed 
to  defraud  the  United  States. 

It  uas  a  part  of  the  conspiracy  that  defendant  CHARLES 
MATTHEWS,  then  an  employee  of  an  investment  firm  would  transfer 
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from  an  account  held  by  said  firm  for  a  Louisiana  Family, 

$800,000.00  into  another  account  at  the  firm  in  the  name  of 

Fitzhugh  Foundation  (defendant  Eugene  C.  Fitzhugh},  and  the  money 

would  then  Bf^transferred  in  the  sum  of  $400,000.00  t<^  Diversified 

Capital  Investments  (defendant  David  L.  Hale),  and  would  then  be 

/    \   '  'x\     \ 

transferred  to  aysayings  account  of  Capital -Management  Services, 


>mai: 


;iness 


stment  Company,  principally  owned  by 


Inc. , 

defendant  DAVID 

other  §4po,OOU^6o  1 

on  certain  problem  \loans  made  by  the  company  to  other  en^i tiles  in 

the  past\.   t>ArV"ID  L.\  HALE  would  J&m^    represent  to  Small/  Business 


hich  company  also  would  receive  the 
shier* s  checks  purportedly  in  payment 


\ 


Administratipn  that  ae  had  Lffvested  $400,000.00  into  the  company  bv 

\  /       XX    / 

virtue  of  a  stock  pure} 
the  sale  of  \  real  e 


.morfey  his  wife  had  obtained  from 

inced  byy$4  00, 000. 00  no\f  in  the 

Capital-Management  savings  acpount,  anjf  the  company  would  i apply 

under  the  Small  Business  Investment/Cotoany  Act,  fo^  $900,000.00 

from  the  Small  Business  Administration  for  the  purpose\pf  making 

loans  to  small  businesses,  the  application  Nshowing,  amonta  other 

things,  commitments  to  make  a  loan  to  "Corporations"  in  the  sVim  of 

$600,000.00  located  at  Mr.  Matthews'  home  and  off iceXaddressesl. 

It  was  also  a  part  of  the  conspiracy  that  w*th  the  assistance 

of  defendant,  EUGENE  C.  FITZHUGH,  defendant,  DAVID  LiAhale  would 

then  create  and  fund  three  transactions  purportedly  to  Lame,  Inc., 

River  ValjLey  Hydraulic  and  Supply,  Inc.,  and  Mclntire  Numismatic 

Auction,  Inc.,  totaling  $800,000.00,  with  their  entities,  to  in 

i 
turn  remit  the  money  back  to  the  account  from  which  defendant 

II 
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CHARLES  MATTHEWS  had  originally  transferred  the  $800,000.00. 

OVERT  ACTS   ■   ^ 

In  f urtheranpe' of  the  conspiracy  and  to  effect  the  objects 
thereof,  the /defendants  in  the  Eastern  District,  of  Arkansas 
perfornjed-fcb6  following  Overt  Acts; 

1. 


\ 


\ 


fcion  of,  18\U.S.C.  $371.  \ 

MJNT  II  \ 

if  Ath^&iy  of  November,  1988,  in  the  Ejastern 

,  defendant,  David  L.  Hale,  willfully  did  make 

,  foil  the  purpose  of  influencing 


the  action's  of  the  Sm^ll  Bus^n^ 
his  wife  as  the  sot. 


istration,  in  he  Represented 


/ 


r 


rtal  he  invested  in  papital- 
Management  Sys  terns ,  .•Inc . ,  his  wife'purport^aj.y  r«?eivea  tne  money 
from  an  August  14,  1988,  sale  of/a  small/£pmmercial  center,  wherein 
he  knew  that  the  source  of  funds  was^n  a  ount  at  a  brokerage  firm 
and  the  new  "capital"  was  shown,  all  in  violation  of/lsxU.S.C. 
9645. 

COUNT  III 
That  from  on  or  about  the  1st  day  of  March,   1989,  and 


continuing^ through  on  or  about  the  3rd  day  of  March, \ 1989,  in  the 
Eastern  District  of  Arkansas,  defendants  DAVID  L.  HALE,  and  CHARLES 
MATTHEWS,!  did  conspire  and  agree  together  to  commit  offenses 
against  the  United  States,  that  is  in  violation  of  18  U.S.C.  1006, 
by  agreeing  to  cause  false  entries  in  the  books,  reports,  and 
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statements  of  Capital -Management  Services,  Inc.,  a  Small  Business 
Investment  Company,  licensed  by~the  Small  Business  Administration, 
in  violation^  of  /18  U.S.C.  645,  by  agreeing  to  cause  false 
statements  tcy  be  madw  to  the  Small  Business  Administration  to 
influence  its  accuons  and^to  obtain  money  thereby,  in  violation  of 
18  u.S.C/1001,  bjj^agreeing  to  conceal  and  cover  up  material  facts 

sdiction  of  the  Small   Business 
rther\ 


United  states,  and  fin 


agreed 


from  an  \  accoun 

}75,000.op 
would  be  transferred  to 


conspiracy  that  defendant 


nt  firm  would  transfer 

'  j 
a  Louisiana  Family, 

taiX  Factors,  Inc.,  a,nd  this 

Management  Services,  Inc.,/ a  Small 


Business  Investment  Company,  principally  own^d  by  defehdarit  DAVID 


L.  HALE,  by  way  of  cashier's  checks  jxlrpbrfcedly  in  payment  on 
certain  loans  made  by  the  company  to  other  entities  in  the  past. 
DAVID  L.  HALE  would  then  represent  to  Small  Business  Admin i 
that  in  connection  with  the  company's  application  under 
Business  Investment  Company  Act,  for  $900,000.00  funding,  that^ 
certain  loans  questioned  by  the  Small  Business  Administration  had 

been  paid  Cj>ff  or  were  current.  \  \ 

\  )  \ 

It  was  also  a  part  of  the  conspiracy  that  defendant,  DAVID  L. 

I 
HALE,  would  then  create  and  fund  a  transaction  with  Liberty 

Mortgage  Company  in  the  sum  of  $275,000.00  with  it  to  ip  turn 


transfer 


the  money  back  to  the  account  which  defendant  CHARLES 
4 
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MATTHEWS  had  originally   transferred  the   $275,000.00. 

, COVERT   ACTS—     -.„ 

In  furtherance' of  the  conspiracy  and  to  effect  the  objects 
thereof/  the  defendants  in  the  Eastern  District^  of  Arkansas 
performed  the  following -Overt  Acts: 

1. 

2. 


out  the  29th  day  of  May,  1968,  in  th 


District  of  Arkansas, ^defendant, 

a  statement  knowing  il 

the  actions\of  the  S» 

that  is  that^he^f inancing  as  to  Liberty  Mor 

working  capital.   A^.1  in  violation  of  15  V^.C,    i6<5 


A  TRUE  BILL. 


stern 


HALE,  willfully  did  make 

e  purpose  of  influencing 

istration  in  a  Form  1031, 

Inc. ,  vas  for 


Prepared  by: 


FLETCHER  JACKSON 
Assistant  U.S.  Attorney 
P.O.  Box  1229 
Little  Rock,  AR  72203 
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DATE: 
TO: 

FROM: 
RE: 


U.S.  Small  Business  adminsstration 

Washington,  D.C.     20416 


September  21,  1993 


kine  Bowles, 
inistrator 


ayr>?  S.    Foren, 
Associate  Administrator 
for  Investment 

Capital  Management  Services,  Inc. 
Little  Rock,  Arkansas 
License  No.  06/06-5207 


\  \ 
\  \ 
\ 


SBA  was  appointed  receiver-^pf  Capital  Management  Services,  Inc. 
(CMS)  on  Sep'tamber  15,  1993_^--by  Court  Order  in  Civil  Action  No.  LR- 
C-93-646  in  the  U.S.  District  Court  for  the  Eastern  District  of 
Arkansas,  Western  Division.  SBA  was  appointed  Receiver  for  the 
purpose  of  liquidating  all  of  CMS1  assets  and  satisfying  the  claims 
of  CMS'  creditors  in  the  order  of  priority  as  determined  by  the 
Court.  Judge  David  L.  Hale,  the  president  and  a  director  of  the 
licensee,  consented  to  the  receivership.  Judgmerjt_wae_  rendered 
against  CMS  in  favor  of  the  SBA  for  the  sum  ofvS3, 816 , 154 . 21plus 
accrued  interest,  dividends  and  post  j udgment, -inter est. ,     ' 


On  Monday,  September  20,  1993,  Mark  K.  Stephejis^—Associ-ate  General 
Counsel,  and  Cecilia  Seay,  the  Receiver's  agent  retained  to 
liquidate  CMS,  closed  the  bank  accounts  of  CMS  (approximately 
$3,200  remained  in  the  bank  accounts),  seized  the  records  of  CMS, 
and  are  in  the  process  of  martialling  the  assets. 

The  U.S.  Attorney's  office  informed  Mr.  Stephens  that  they  are 
scheduled  to  make  a  presentation  to  the  Grand  Jury  on  Tuesday, 
September  21,  1993,  at  3:00  p.m.  and  are  expecting  indictments  to 
be  returned  on  Tuesday  or  Wednesday,  September  21  or  September  22, 
1993  against  Judge  Hale  and  two  other  individuals.  Judge  Hale's 
attorney,  Mr.  Coleman,  has  indicated  that  Judge  Hale  may  step  down 
from  his  position  as  a  municipal  judge  if  the  indictment  is 
returned  against  him.  i  \ 


Ownership  and  Manaqement  of  the  Licensee  fas  represented 

to  SBA) 

NAME   1              TITLE                  %  OF  OWNERSHIP 

David  L^  Hale     President/Director          82 
Linda  £•/  Hale*                                 9 
Hazel  Dennis                                  9 

James  Hall 
George'  Ivory 


Secretary /Director 
Vice  President 


*  David  Hale's  wife. 
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SBA  provided  financing  to  CMS  through  the  purchase/guarantee  of 
three  subordinated  debentures  totalling  $2,000,000  ($500,000  dated 
November  30,  1983,  $1,Q00,000  dated  September  8,  1986,  and  $500,000 
dated  March  17,  1989)  and  the  purchase  of  $1,400,000  in  preferred 
stock  ($500,000  in  1980,  $500,000  in  1986,  an<T$400,000  in  1989). 

Failure  to  inform  SBA  of  Capital  Impairment  is  the  violation  stated 
in  the  Complaint.   CMS  is  approximately-~171%  capitally  impaired. 

Per  the  last  Financial  Statement  (SBA  Form  4 68 L  submitted  to  the 
SBA  dated  September  30,  1992,  CMS  maintained  a  cash  balance  of 
$51,819,  and  owned  15  notes  and  7  equities  with  a  total  principal 
balance  outstanding  and  valuation  for  the  same  sum  of  $2,214,402. 
At  September  20,  1993,  approximately  $3,200  cash  remained  in  the 
CMS  bank  accounts.  The  Office  of  Liquidation  believes  t;hat\  many  of 
the  listed  portfolio  assets  are  questionable  or  do  not \ exist. 


cc:      John  T.  Spot i la  i 

Martin  D.  Teckler  / 

/   / 

\       ■  /   / 

\  ■         i 

/         I 

I 


\./ 


\  \ 


\ 

.) 
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a^l*"** 


CS.  Hlfi  tort 


JAN  MEYERS.  Kanui 


Congress  of  tilt  Idnitd  States 

■ftonBE  of  TUjranirarroa 

103d  Cangrtu 
Cuiniiiiim.  im  3nrall  Snsinus 
2^61  "FjnJram  tunsr  6ffcr  Sutldmg 

Glaitangnm,  SC  i«]5-*W 

\   1 
November  4,  1993 

onorable  Erakine  Bowles 

dministrator.  Small  Business  Administration 

09  Third  Street,  SW 

ashington,  DC  20416 

■ear  Mr.  Administrator: 

The  Committee  has  become  aware  of  recent  press  articles 
.bout  the  failure  of  an  Arkansas -based  Specialized  Small  Business 
nvestment  Company,  Capital  Management  Services,  Inc.   Apparently 
he  failure  of  this  company  will  result  in  a  loss  to  the 
Government  on  the  leverage  provided  to  it. 

The  press  reports  indicate  that  the  company's  activities  are 
inder  investigation  by  the  D.  S.  attorney's  office  and  that 
;everal  of  the  principals  involved  have  been  indicted. 

Although  we  do  not  want  to  hinder  or  jeopardize  criminal  or 
igency  investigations,  the  Committee  is  concerned  about  the 
:llegec  abuses  of  the  SBIC  program.   Accordingly,  in  order  to 
:arry  out  our  oversight  responsibilities  concerning  programs 
idministered  by  the  Administration,  we  are  requesting  a  full 
■rritten  report,  on  Capital  Management  Services ,  Inc.,  including 
-ts  licensing,  nr.var.e  capital,  ownersnit ,  SBA  leveracrp   *nn 
■.nai  victual  frnanc- rgT  -nain , — including  pra.kS — =^^    '  ~"  ei-^^enre  . 

It  is  requested  that  the  report  be  provided  to  the  Committee 
iot  later  than  November  15,  19S3  .   In  addition,  the  Committee  may 
determine  it  to  be  appropriate  to  examine  the  Agency's  files  on 
;his  company  and  designates  the  Committee's  Staff  Director, 
Jeanne  Roslanowick,  and  Committee  Counsel,  Tom  Powers,  as 
representatives  of  the  Committee  to  be  provided  with  a  copy  of 
■zhe    same  pursuant  to  section  10(e)  of  the  Small  Business  Act. 


Thank  you  for  your  cooperation  and  assistance  in  this 
tter,  and  with  best  wishes,  I  am 

Sincerely, 
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iirt 


U.S.    Small   3'JSINESS   AOministsation 

WasmixCTON.    g  C 


'Ct   or   im[    o>«'i' 


Tna  information  contained  herein  has  been  deteramtd  to  be 
confidential  in  nature  and  therefore  notX^  re leasable  to 
unauthorized  parties.  Disclosure  of  this  information  may 
violate  Federal  lav  (e.g..  Privacy  Act  of  19 7 4, \ the \ Right  to 
Financial  Privacy  Act  of  1978,  and  18  U.S.C.  s  19\05)  \  utmost 
discretion  should  be  exercised. 


November  IS,  199  3 


Honorable  \John  J.  LaFalce 
Chairman,  Committee  on  Small  Business 
Congress,  ofv  the  United  States 
House  of \Representatives 
Washington.,  "BC  20515-6315 


Re:   CatritaSL  Management  Services,  Lie. 

Dear  Chairman  LaFalce: 

I  am  pleased  to  provide  the  information  you  requested  on 
November  4,  1993,  regarding  Capital  Management  Services,  Inc. 
("Capital  Management"),  a  Specialized  Small  Business  Investment 
Company  ("SSBIC")  located  in  Little  Rock,  Arkansas. 

As  general  background,  Capital  Management  was-\licensed  by  the 
Small  Business  Administration  ("SBA")  in  1979,  and  received  total 
financial!  assistance  of  $3.4  million  from  SBA  during  the  period 
from  September,  1983  through  March,  1989.  While  monitoring  Capital 
Management  in  the  fall  of  1992  in  connection  with'  a"  request  for 
additional^-ievarage,  SBA  began  te  auapeci  .  eijuldLUry  violations  by 
the  SSBIC.  SBA  required  Capital  Management  to  provide  further 
information  about  its  portfolio  of  investments,  and\  then  in 
October,  1992  and  December,  1992,  SBA  denied  Capital  Management's 
requests  for  the  additional  financing. 


In  the  review  process,  SBA  became  aware  of  serious  potential 
regulatory  problems  relating  to  Capital  Management.  Accordingly, 
SBA  commenced  an  audit  of  the  SSBIC  for  the  2  4  month  period  ending 
November  30,  1992.   As  a  result  of  the  audit  report,  issued  in 
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Nove^ser  IS,  19S: 


March  of  1993./SBA  referred  the  case  to  tik  Office  of  Inspector 
General  ("IG*>f  for  investigation.  The  IG,  in  turn,  made  a  referral 
to  the  Federal  Bureau  of  Investigation  ("FBI")  fdr^further  inquiry. 
SBA  officials  traveledto_  Arkansas_^and  met  with^-the  FBI  and  the 
local  Assistant  United"  States  Attorne~y--J.n  order  \to  review  the 


records/  of  Capital  Management. 


This  j( 


effort  uncovered 


additional  regulatory  violations  by  Capital  Management.   SBA  then 

moved /for  and  obtained  appointment  as  receiver\(  "Receiver")  for 

Capital  Management  pursuant  to  an  Order  entered^  by  \the  United 
States  District  Court  for  the  Eastern  District  of  Arkansas,  Western 

Division,/  on  September  15,  1993.  (United  States  \of  America  v. 

Capital  Management  Services.  Inc..  Civil  Action  Nov  LR-C-93-646 

(EisfBle,/  J.))  \   1 


The  Receivership  was  instituted  for  the  purpose  of 
administering  and  controlling  Capital  Management,  making  inquiry 
into!  regulatory  compliance,  liquidating  all  of  Capital;  Management '  s 
assets,  (satisfying  the  claims  of  creditors  therefrom,,  and  pursuing 
all  causes  of  action  available  to  Capital  Management  against  third 
parties.\  SBA  is  authorized  to  act  as  a  receiver  of  An  SSBIC  under 
Section  311  of  the  Small  Business  Investment  Act  of  1958,  as 
amended  (TAct"),  15  U.S.C.  S  687c. 

The\  following  is  a  point  by  point  response  to  the  specific 
inquiries\in\your  letter 


SSBIC  License 


Capital  Management  was  issued  an  SSBIC  license  by  SBA  on  March 
14,  1979  under  Section  301(d)  of  the  Act,  15  U.S.C.  S  681(d). 
SSBICs  licensed  under  Section  301(d)  of  the  Act  are  permitted  to 
fund  only  those  concerns  owned  by  socially  or  economically 
disadvantaged  persons. 

Ownership 

I  \ 

According  to  SBA's  files,  Capital  Management  is  currently 
ownedl  by  David  L.  Hale  82%,  Linda  Sue  Hale  (David  Hale's  wife)  9* 
and  Hlazel-,Dennis  fnavid  Haip'g  siBtPr| — 9_*_ 


Private  Capital 


\.s /"required  by  Section  302  of  the  Act,  15  U.S.C.  S  682, 
Capital  Management  was  initially  capitalized  with  $152,500  in 
"Private  Capital",  as  defined  in  SBA's  regulations  ("Regulations") 
at  13  C.F.R.  §  107.3.  Please  note  that  the  minimum  requirement  for 
"Priva-te   Capital"   has   been   amended   since   the   time   Capital 
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Management  was ^/licensed.  Subsequently, ^Capital  Management's 
private  paid-^n  capital  increased  to  S500 , 500  iii  March  of  1980,  to 
$1,006,310  in  June  of  1986  and  to  $1,406,310  in^December  of  1988. 


SBA  Leverage 

The  totarl  amount  of  SBA  financial  assistance  provided  to' 
Capita/1  Management  to  date  is  $3.4  million.  In\accor\dance  with 
Section  30/3  (b)  of  the  Act,  15  U.S.C.  S  683  (b)\  SBA  provided 
financing /to  Capital  Management  through  the  purchase  or\ guarantee 
of  three /subordinated  debentures  issued  by  Capital  Management  in 
the  total  principal  amount  of  $2,000,000.  The  thre\e  financings 
werejmade  in  November,  1983;  September,  1986;  and  March,  J989.  The 
SBA  lalso  provided  financing  to  Capital  Management  (through  the 
purchase!  of  a  total  face  amount  of  $1,400,000  in  preferred  stock 
issued  by  the  Company  in  three  separate  financings  in  Maijch,  1980; 
May,  \198^6;  and  March,  1989.  The  SBA  is  authorized/  to/  purchase 
preferred  securities  of  SSBICs  pursuant  to  Section  303  ^c)  of  the 
Act,  15  Q\S.C.  S  683(C) 


Portfolio  Financings 

You  nave  requested  details  regarding>^Capital  Management's 
financings  \to\ individual  small  bus  iness  concerns .  These  SBIC 
financings  were)  not  SBA  approved  investments-; — since  SBA-  does  not 
select  or  approve  small  businesses  which  SBICs  choose  to  finance. 
Individual  financing  decisions  are  made  by  the  SBICs,  without  prior 
consultation  with  SBA.  We  are  not  in  a  position  at  this  time  to 
give  you  details  about  individual  financings  by  Capital  Management. 

As  Receiver,  SBA  is  marshalling  all  of  Capital  Management's 
assets  and  property  and  gathering  and  reviewing  all  of  its 
documents,  books,  records  and  files.  Since  its  appointment  as 
Receiver,  SBA  has  been  operating  pursuant  to  a  liquidation 
directive.  New  financings  are  not  being  made  by  Capital 
Management.  The  Receiver  has  retained  a  Principal  Agent,  Cecilia 
R.  Seay,  who  is  experienced  in  SBIC  liquidation,  has  served  as  an 
agent I for  other  receiverships,  has  interviewed  and  deposed  numerous 
individuals,  and  has  general  awareness  of  SBIC-7  regulations  and 
corporate  duties  in  the  State  of  Arkansas. We  are  in\the  process 
of  retaining  accountants  to  follow  the  flow  of  funds  from  Capital 
Management.  All  of  Capital  Management's  individual  financings  are 
being | reviewed,  with  more  information  being  obtained  daily .  Once 
the  ihf orfiation  Is  available,  we  will  review  it  to assess  what 
details/ we  can  make  available  to  you. 

As  additional  background,  I  am  attaching  further  information 
relating  to  Capital  Management.   If  you  like,  SBA  representatives 
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can  meet  at  a  mutually  convenient  time  vrti^  Tom  Powers,  Jeanne 
Roslanowick,  or  any  other  of  your  designated\representatives  to 
clarify  this/information.  , 


I  lobk  forward^£e"-~working  c 
Business /Committee^as  we  proceed. 

Sin 


with  you  \tnd  the  Small 


Ersl75»^.B  ./"Bowles 
Administrator 


Attachments 


EBB/ 
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List  of  Attachments 


1.  Small  Business  Administration  License  Application,  SBA  Form  415, 
for  Capital  Management  Services,  Inc.  dated  September  18,  1978. 


Hanaaemc 
la  1  e  '  s  S 


2.  David  L.  Hale's  statement  of  Personal 
of  Management,  SBA  Form  415-Ar- dated -Ju 


3.  Schedule  entitled  "Changes  in  Private 
for  Capital  Management  Services,  Inc." 


lul« 


i. Schedule   entitled   "Leverage   Received 
Management  services,  Inc." 

5.  Annual  Report,  SBA  Form  4  68s,  for  Capital 
Inc.  for  1979  to  1992. 


ication 


Operator 


Capital 


ices, 


6.  List  of  Financings  by  Capital  Management  Services,  Inc.  to  small 
Businesses'  Recorded  betveen  calendar  Years  1980  and  1993  based  on 
Portfolio  Financing  Reports,  SBA  Form  1031s,  by  year  of  financings. 


/  J 
C.  no 


7.  List  of  Financings  by  capital  Management  Services,  Inc.  to  Small 
Businesses  (SBC)  Recorded  between  Calendar  Years  l9eo  and  1993 
based  on  Portfolio  financing  Reports,  SBA  Form  1031s/  by  name  of 
SBC. 


8.  All  Portfolio  Financing  Reports,  SBA  Form 
capital  Management  Services,  Inc. 


tted  by 


9.  Audit  Reports  .for  Capital  Management  Services,  Inc.  dated  1979, 
1981,  1982,  1983,  1984,  1985,  1986,  1987,  1989,  1991,  1993. 

10.  Memorandum  Referring  capital  Managements  Services,  Inc.  to 
Inspector  General  for  Investigation  from  Associate  Administrator  of 
Investment  dated  May  5,  1993. 

11.  Complaint  for  Receivership:  United  States  of  America  v.  Capital 
Management  Services,  Inc.  Civil  Action  Mo.  LR-C-93-646,  filed  in 
the  D.S^  District  Court  for  the  Eastern  Distric^  of  Arkansas 
Western  ^Division,  filed  September  14,  1993,  includes  stipulated 
Settlement  and  resulting  order  dated  September  IS,  19^3. 

1  \  •  )  V 

12  Indictment  of  David  L.  Hale,  Charles  Matthews',  and  Eugene 
Fitihugh,  fi^.ed  in  the  D.S.  Distiicl  Cuurt  foi  Ilia  Eastern  District 
of  Arkansas,  September  23,  1993.  \ 


GAC  0  0  2401 
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U.S.  Small  Business  Administration 

Washington.   D.C.     20416 


Neil  Eggleston,  Esquire 

Associate  Counsel 

Office  of  the  White  House  Counsel 

he  White  House 
Washinirton,  DC  20416 


nclqsed  is  a  copy  of  Erskine's  letter  yesterda; 

confidential  attachments). 


ce  (with 
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•  i    ' ac ' 


Jchr.  T.  Scociia,  Isc. 

General  Ccur.se  1 

U.S.  Small  Husi.-.ess  Acmi.-.istracicn 

Wasm.-.c-cn ,  2.C.  :0416 

Hear  Jchr. : 

Er.clcsec  please  fine  "e  accacr.mer.es  ce  che  public 
reccr~  frcn  Admir.iscraccr  Scvles  "c  Chairman  Lafalee,  He  use 

Cemmiccee  en  Small  Business,  :.-.a:  zhe   Small  Business 

Acmir.iscracicn  creviced  earlier  chis  week.   In  view  cf  c.-.e  face 
chac  che  acrac.-.mer.cs  themselves,  alchcuc.-.  celiverec  ce  cr.e  Hcuse 
ccmmiccae,  were  r.cz   mace  cur  lie,  Z    am  racurr.ir.c  chem. 


M.  Sell  IcclesVen 
Associate  Ccur.sel  C3 
(^02)  456-7901 
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WHS    j     L.fAlCf     N(»  TQll 


CunnrcBs  of  the  Bnited  Starfi  '  "T0R 

■  sw  r,J.  '93 


iiousc  of  "Rfprtflcnranocs  Kj*  J- 

loid  Congrtii 

£ommintc  on  Small  Easiness 

:w  KjDbom  timm  OfTirr  Boiling 

IDutungton.  BC  :mm-hm 

November   22,    1993 


A'.' 
cc." 


Cti 


Honorable   Erskine   Bowles 

Administrator,    U.S.    Small    Business  Administration 

409   Third  Street,    S.W. 

Washington,    D.C.    20515 

Dear  Administrator  Bowles: 

My  legal   staff  on  the   Committee  on  Small  Business  has 
reviewed  the  documents  you  provided  to  the  Committee  regarding 
the   Arkansas -based  Specialized   Small   Business    Investment   Company, 
Capital   Management   Services,    Inc.      I   appreciate   your  efforts   to 
provide  the  Committee  with   full   documentation  of  your 
investigative   efforts   and   hope   we   can   count -on  your -continued 
cooperation  with   the   Committee's   own   oversight   efforts. 

With   that    in  mind,    I    request   that    the   U.S.    Small   Business 
Administration  provide    the   Committee   with   further   documentation 
concerning   the   activities   of   Capital   Management    Services,    Inc. 
Specifically,    I    request: 

1)  Copies  of   all    of    the    loan  or   financing   applications    for 
any  and  all    loans   disbursed   or    financings   arranged  by  Capital 
Management   Services,    Inc.       In   addition,    all    loan   file6  and 
supporting  documents   maintained  by  Capital   Management   Services, 
Inc.,    including,    but  not   limited  to,    financial   reports   from  the 
small   business   concerns    financed. 

2)  Copies  of  any  and  all   correspondence   from  either  State  or 
Federal   officials,    elected  or  unelected,    received  by  or   forwarded 
to   the  U.S.    Small   Business   Administration   regarding  Capital     _- 
Management   Services,    Inc.      These  documents    shall    include  any  —         — 
correspondence   regarding   the   regulatory/supervisory  activitie^of ,rn 
the   SBA  in   relation   to   Capital   Management   Services,    Inc.,".  O 
including,    but   not    limited   to,    any  correspondence,    supporting ^ar     ^J 
otherwise,    regarding   the   original    license   application  of   Capital      •<£ 
Management   Services,    Inc.                                                                             %.        rJ         P"t 
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3)  Copies  of  all  documentation  concerning:  changes  in 
ownership,  changes  in  the  Board  of  Directors,  changes  in  the 
participation  in  the  conduct  of  the  atfairs,  and  the  raising  of 
private  capital,  at.  Capital  Management  Services,  Inc\  These 
documents  shall  include  an  accounting  of  the  sources  of  this 
private  capital  and  the  financial  statements  ofsall  investors  and 
board  members .  \     \ 

4)  Records  of  the  Central  Arkansas  Certified  Development 
Company  regarding  its  acquisition  and  subsequent  donation  of 
capital  to  Capital  Management  Services,  Inc.   These  documents 
shall  include,  but  not  be  limited  to,  documentation  of  the  source 
of  any  medical  accounts  receivable  from  Thompson  Memorial  Medical 
Center  and/or  any  stock  from  National  Building  Supply  or  any 
other  publicly  traded  corporation. 

I  appreciate  your  responsiveness  to  the  Committee's  previous 
requests  and  your  willingness  to  assist  the  Committee  in  its 
efforts  to  fulfill  its  oversight  responsibilities.   I  would 
appreciate  a  response  to  this  request  no  later  than  December  1, 
1993.   As  always,  this  information  will  be  kept  in  confidence  so 
as  not  to  jeopardize  any  of  the  pending  investigations. 


Sincerely, 


^C^^tX^ 


Ranking   Minority  Member 
Committee   on  Small   Business 


cc:    Hon.    John  J.    LaFalce 
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U.S.  Small  Business  Administration 


'f --..'■  Washington.  D.C.     20416 


December  14,  1993 


Honorable  John  J.  LaFalce  \ 

Chairman,  Committee  on  Small  Business  \ 

Congress  of  the  United  States  \ 

House  of  Representatives 
Washington,  D.C.  20515-6315 

Re:   Capital  Management  Services,  Inc. 

Dear  Chairman  LaFalce: 

With  regard  to  Capital  Management  Services,  Inc.  ("CMS") ,  we 
have  reviewed  your  letter  of  November  17,  1993,  and  Congresswoman 
Meyers'  letter  of  November  22,  1993,  with  representatives  from 
your  staff,  the  General  Accounting  Office  ("GAO"),  and  the 
Department  of  Justice.   SBA  is  pleased  to  report  that  an 
agreement  has  been  reached  whereby  the  SBA,  as  receiver  for  CMS, 
can  provide  to  the  Committee  documents  related  to  the  CMS. 
receivership.   I  would  like  to  take  this  opportunity  to  clarify 
the  record  regarding  the  receivership  documents  and  all  other  CMS 
related  documents  you  have  requested.  \ 

On  December  7,  1993,  the  FBI  requested-and—  obta~iTi*»d~"SBA '  s 
original  central  office  CMS  files,  including  the  license  file, 
operations  files,  loan  files,  miscellaneous  files,  and  the  1990- 
1993  examination  work  papers.   SBA  received  two  copies  of  these 
files  back  from  the  FBI  late  in  the  day  on  December  9,  1993,  and 
promptly  gave  one  copy  to  GAO.   An  additional  copy  now  has  been 
made  and  is  being  delivered  to  you  with  this  letter. 

Included  in  the  enclosed  documents  are  copies  of  our  CMS 
examination  reports,  but  not  copies  of  all  the  work  papers 
relating  to  them.   SBA  has  requested  examination  work  papers 
relevant  to  the  CMS  examination  reports  since  1980  from  the  SBA 
field  offices  where  they  are  housed,  and  will  provide  copies  to 
you  upon  your  request.   Please  recognize  that  the  examination 
work  papers  are  lengthy  and  voluminous.   I  would  suggest  that 
your  Committee  staff  or  the  GAO  review  the  work  papers  prior  to 
copying  them  in  order  to  determine  if  a  complete  set  is  necessary 
for  the  Committee  or  GAO. 


After  SBA  was  appointed  receiver  of  CMS,  agency  officials 
and  the  receivership  agent  obtained  twelve  (12)  boxes  of  original 
documents  and  other  materials  which  constituted  CMS ' s  records. 
The  documents  obtained  from  CMS  included  approximately  sixty  (60) 
portfolio  files,  cancelled  checks,  bank  statements,  books, 
records,  copies  of  CMS  audits,  receipts  and  expense  information, 
general  correspondence,  trial  balances,  deposit  slip  books,  phone 
bills,  income  tax  information,  ledg°*-s,  and  other  information. 
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After  review  of  the  initial  materials,  SBA  identified  and 
obtained  additional  documents  from  Mr.  Hale's  attorney.   All  of 
these  materials  were  then  delivered  to  the  FBI,  which  has  now 
returned  to  us  a  full  set  of  copies  and/or  originals.     \ 

SBA's  copy  of " the  receivership  portfolio  files  and  related 
materials  will  be  made  available  to  the  GAO  during  the  week  of 
December  13,  1993,  in  Little  Rock.   Please  have  your  6taff  review 
the  list  of  CMS  receivership  documents  described  above  and  advise 
me  if  you  would  like  copies  of  any  specific  items.   The  original 
documents  remain  in  the  possession  of  the  FBI  in  Little  Rock  and 
access  to  them  must  be  arranged  through  the  FBI. 

Since  the  inception  of  the  receivership,  SBA  has  cooperated 
fully  with  the  FBI,  the  United  States  Attorney's  Office  in  Little 
Rock,  and  the  special  prosecutor  team,  in  reviewing  CMS' 
transactions.  We  will  continue  to  do  so.  At  the  same  time,  SBA 
continues  to  pledge  to  the  Committee  its  complete  cooperation  in 
connection  with  this  matter.  Please  let  me  know  if  you  have  any 
questions  or  would  like  any  other  assistance  from  us. 


Very  trul 


Enclosures 


Erskihe*B.  Bowles 
Administrator 
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U.S.   SMALL  BUSINESS  ADMINISTRATION 
Washington.  DC.     20416 


rPtCE    OF    THE    AOMINtCTVATOa 


iam  i  8  igpd 


Honorable  John  J.  LaFalce  I 

Chairman,  Committee  on  Small  Business  i 

House  of  Representatives 
Washington,  D.C.  20515-6315 

Dear  Chairman  LaFalce:  < 

I  am  writing  to  supplement  my  letter  of  December  14,  1993, 
regarding  the  Capital  Management  Services,  Inc.  ("CMS")'   / 
receivership  documents.   Your  staff  counsel  asked  us  to  provide  a 
detailed  listing  of  the  documents  we  obtained  from  CMS.   To  do 
so,  we  are  enclosing  a  copy  of  the  itemized  receipts  we  obtained 
for  these  documents  and  materials  when  we  provided  them  tos  the 
FBI  as  well  as  a  copy  of  a  receipt  given  to  Mr.  Hale's  attorneys 
by  the  FBI.   We  now  have  obtained  copies,  or  the  originals 7— of 
all  of  those  documents  and  materials  and  made  them  available  to 
the  General  Accounting  Office  investigators. 

I  also  am  enclosing  a  copy  of  the  CMS  files  on  Masters 
Marketing,  Campobello  Realty,  Castle  Water  and  Sewer  and 
Southloop  Construction,  as  requested  by  your  staff.   Please  have 
your  staff  counsel  contact  Mark  Stephens  of  our  General  Counsel's 
Office  at  (202)  205-6860  if  they  have  any  further  questions  about 
these  matters. 


jkirie^B.  Bowles 
Administrator 


Enclosures 
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U.S.  Small.  Business  administration 
wismingtom.  o  c.    :04i6 


offici   or   TMC    »0> 


MEMORANDUM 

TO:        Martin  Teckler 

FROM:      Erskine  Bowie 

DATE:      March  3,  1994 

SUBJECT:   Capital  Management  Co 


I  am  recusing  myself  from  all  involvement  in  the  SBA's  ongoing 
investigation  into  Capital  Management. 

My  instructions  to  you  and  others  since  this  investigation  began 
still  stand.   These  instructions  are: 

1.  Undertake  the  Capital  Management  investigation  in  the  same 
vigorous  manner  you  would  any  other  invest  lgatrorrcf  an 
SSBIC.   If  you  find  any  evidence  of  fraud  or  abuse,  you 
should  take  every  appropriate  step  to  prosecute  the  person 
or  persons  who  have  perpetrated  this  malfeasance;  and 

2.  The  SBA  should  provide  Chairman  LaFalce  with  any  relevant 
information  that  he  requests.  This  information  should  be 
provided  as  soon  as  possible  after  the  request  is  received. 


5680 


40  MP3ZW9  F-tW*^ 


U.S.  Small  Business  Administration 


S<C?P»  ^  WASHINGTON  .    O.C."  204I  6  CrfUld  '3  J  *^J 

OFFICE  OF  THE  ADMINISTRATOR  . 

April.  11,  1994 


\ 

U.S.  Home  of  Representatives  \N  \ 

Washington,  D.C.  20515  \  "v 


Honorable^an  Meyers 


Dear  Congresswoman  Meyers: 


\        \ 


JThis  is  in  response  to  your  March  23,  1994  inquiry  regarding  my  recusal  from 
involvement  in  the  Capital  Management  Services  matter. 

Throughout  my  tenure  as  Administrator  of  the  Small  Business  Administration 
direct  responsibility  for  the  handling  of  all  aspects  of  the  investigation  of  and  'prosecution 
of  any  SBIC  or  SSBIC  suspected  of  wrongdoing  have  been  delegated  to  the  career 
Investment  Division  and  Office  of  General  Counsel  personnel  who  normally  are  involved 
in  such  cases.    Capital  Management  has  been  treated  in  the  same  manner  as  all  such  other 
cases.    I  have  never  reviewed  the  Capital  Management  file. 


It  has  beenx  my  practice  at  the  SBA  to  recuse  myself  from  any  situation  where  there 
could  be  asserted  even  the  remotest  hint  of  a  conflict  of  interest  or  perception]  of 
impropriety.    To  avoid  even  the  appearance  of  improprieryT  T  verbally  advised  my  staff  in 
the  late  fall  of  1993  that  I  intended  to  separate  myself,  even  more  thoroughly  than  an 
Administrator  normally  would  be  in  an  SBIC  legal  matter,  from  all  aspects  of  the  Capital 
Management  matter.    At  the  same  time,  I  firmly  instructed  each  of  the  staff  that  they  were 
to  pursue  the  investigation  and  prosecution  of  this  matter  vigorously,  and  that  they  were 
to  cooperate  fully,  completely  and  quickly  with  any  governmental  agency  investigating  or 
prosecuting  this  matter. 

On  March  3,  1994  I  memorialized  my  prior  recusal  in  a  memorandum  to  our 
Deputy  General  Counsel,  who  is  our  ethics  officer  as  well  as  the  career  staff  member  who 
has  been  (supervising  our  management  of  the  Capital  Management  case  from  a  legal 
perspective.    I  previously  have  provided  a  copy  of  that  memorandum  to  the  staff  of  the 
House  Small  Business  Committee.    A  copy  is  attached  to  this  letter  for  your  information. 


Very  yuly  yours, 


Erskme^S.  Bowie 
Administrator 
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DEPOSITION  OF  LAURA  JEAN  LEWIS 
IN  RE:  S.  RES.  120 


VOLUME  n 


TUESDAY,  OCTOBER  31,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  LAURA  JEAN  LEWIS,  called  for  further 
examination  pursuant  to  agreement  by  counsel,  at  9:45  a.m.  in 
Room  534  of  the  Dirksen  Senate  Office  Building,  before  BRENDA 
M.  SMONSKEY,  a  Notary  Public  within  and  for  the  District  of  Co- 
lumbia, when  were  present: 

ROBERT  J.  GIUFFRA,  JR.,  Esq. 

Majority  Chief  Counsel 

H.  CHRISTOPHER  BARTOLOMUCCI,  Esq. 

Majority  Associate  Special  Counsel 

RICHARD  BEN-VENISTE,  Esq. 

Minority  Special  Counsel 

TIMOTHY  P.  MITCHELL,  Esq. 

Democratic  Professional  Staff  Member 

JOANNE  WILSON,  Esq. 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

MICHAEL  S.  FORSHEY,  Esq. 

Butler  &  Binion,  L.L.P. 

750  North  Saint  Paul 

Suite  1800 

Dallas,  Texas  75201 

On  behalf  of  the  Deponent. 
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MARK  M.  LEVIN,  Esq. 
Landmark  Legal  Foundation 
1634  I  Street,  NW 
Suite  906 
Washington,  DC  20006 
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1  PROCEEDINGS 

2  Whereupon, 

3  L.  JEAN  LEWIS 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  BEN-VENISTE: 

8  Q      You  are  still  under  oath,  you  understand? 

9  A      Yes,  sir. 

10  Q      First  let  me  ask  whether  you  have  ever  used 

1 1  a  telephone  calling  card. 

12  A      Yes. 

13  Q      And  did  you  have  a  calling  card  in  either 

14  1992  or  '93? 

15  A      Yes. 

16  Q      Did  you  utilize  that  calling  card  during 

17  those  years? 

18  A      Yes. 

19  Q      Have  you  produced  the  records  reflecting 

20  calls  made  on  that  calling  card? 

21  A      To  the  extent  that  calls  were  made  to  those 

22  area  codes,  yes,  sir. 
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1  Q      What  was  the  calling  card  number,  do  you 

2  recall? 

3  A      The  most  recent  one  that  I  had  was  my  home 

4  phone  number  ~ 

5  Q      Which  is  what? 

6  A      ~  with  an  additional  four-digit  pin. 

7  Q      What  was  that? 

8  MR.  GIUFFRA:    Can  we  just  stop  for  a 

9  second.   I  don't  know  if  we  want  Ms.  Lewis's  home 

10  number  on  this  transcript  which  will  then  suddenly  be 

1 1  made  available. 

12  MR.  BEN-VENISTE:    We  can  block  it  out  when 

13  it  is  made  available,  as  we  have  done  with  other 

14  witnesses. 

15  MR.  FORSHEY:   This  is  an  old  phone  number, 

16  not  a  current  phone  number. 

17  BY  MR.  BEN-VENISTE: 
18 

19 

20  Q      The  pin  number? 

21  A      Was  an  additional  4. 

22 Q      Do  you  remember  what  it  was? 
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1  A      Yes,  sir.    It  was  just  one  additional  4  on 

2  the  end  of  my  phone  number. 
3 

4  Q      What  period  of  time  did  you  have  that 

5  number? 

6  A      I  believe  ~  actually,  Mr.  Ben-Veniste,  I 

7  think  that  was  a  changed  phone  number  after  my 

8  husband  and  I  married.   So  that  was  the  most  recent 

9  card  I  had,  but  that  would  not  have  fit  the  '92-93 

10  time  frame. 

1 1  Q      What  was  your  calling  card  number  during 

12  that  period? 

13  A      I  don't  recall  what  the  number  was  prior  to 

14  that  one. 

15  MR.  BEN-VENISTE:    I  don't  recall  having 

16  seen  those  records.   Mr.  Forshey  may  be  able  to 

17  enlighten  us  as  to  whether  those  have  been  produced. 

18  MR.  FORSHEY:    It  is  my  understanding 

19  Ms.  Lewis  requested  all  of  her  records  from 

20  Southwestern  Bell.   To  the  extent  they  exist  and  have 

21  been  provided  by  Southwestern  Bell,  we  have  provided 

22  them  to  you. 
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1  MR.  BEN-VENISTE:    We  don't  know  whether  the 

2  calling  card  records  specifically  have  been  provided, 

3  I  take  it? 

4  MR.  FORSHEY:    I  do  recall  specifically  on 

5  one  bill.    I  can't  tell  you  which  one  it  is.    The 

6  calling  card  records  are  actually  reflected  on  the 

7  home  telephone  records. 

8  MR.  BEN-VENISTE:    If  there  is  some  problem, 

9  we  will  get  back  to  you  and  check  on  that. 

10  BY  MR.  BEN-VENISTE: 

1 1  Q      Similarly,  with  respect  to  the  February  2nd 

12  tape-recording,  side  A,  as  you  have  indicated, 

1 3  contains  other  material  taped  on  February  the  2nd. 

14  You  did  not  retain  a  copy  of  the  side  A  of  your  tape? 

15  A      That's  correct. 

16  Q      And  you  have  made  a  request  of  Independent 

17  Counsel  for  that? 

18  A      Yes,  sir. 

19  Q      Now,  with  respect  to  your  destruction  of 

20  the  tape-recorder  that  made  the  tape,  did  you  tell 

21  Independent  Counsel  or  anyone  else  in  February  of 

22  1994  that  you  had  destroyed  the  tape-recorder? 
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1  MR.  FORSHEY:    Counsel  I'm  going  to  object 

2  to  the  use  of  the  word  "destruction."   I  don't  think 

3  that  reflects  her  testimony.   I  think  she  indicated 

4  she  discarded  it. 

5  BY  MR.  BEN-VENISTE: 

6  Q      What  did  you  do  with  it? 

7  A      I  threw  it  away  in  a  trash  can.   I 

8  discarded  it. 

9  Q      At  your  home? 

10  A      Yes. 

1 1  Q      Did  you  tell  anyone  in  February  of  1994 

12  that  you  had  discarded  the  tape-recorder? 

13  A      Not  that  I  recall. 

14  Q      Did  you  tell  anybody  in  March  of  1994  that 

1 5  you  had  discarded  the  tape-recorder? 

16  A      Yes,  I  believe  so. 

17  Q      Who  did  you  tell? 

18  A      I  advised  the  Independent  Counsel's 

19  office. 

20  Q      When  do  you  recall  having  done  so? 

21  A      I  believe  I  did  so  when  I  met  with  them  on 

22  March  15,  1994. 
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MR.  FORSHEY:    For  the  record,  I  will 
caution  the  witness,  it  is  my  understanding  that 
communications  between  this  witness  and  the 
Independent  Counsel  are  not  supposed  to  be  the 
subject  of  these  depositions,  nor  were  they  subject 
of  the  request. 

To  the  extent  the  questions  attempt  to 
elicit  that,  I  certainly  would  admonish  the  witness 
not  to  provide  those  direct  communications. 
BY  MR.  BEN-VENISTE: 
Q      What  I'm  interested  in  is  whether  in  fact 
such  a  communication  by  Ms.  Lewis  was  made,  not 
whether  it  was  elicited.   You  have  indicated  earlier 
that  you  did  not  tell  the  Independent  Counsel  that 
you  had  made  a  tape  until  subsequent  to  that 
meeting.   Is  your  recollection  now  refreshed  that  you 
told  them  you  made  a  tape  on  March  15th? 

A      Yes,  sir,  it  is.    As  soon  as  I  had  answered 
that  last  question,  I  recalled  that  it  was  shortly 
after  that  meeting  when  I  spoke  with  an  FBI  agent 
regarding  the  taping  that  the  question  was  made  and  I 

responded  to  it  and  told  her  it  had  been  discarded. 
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1  Q      Now  I'm  a  little  confused.   You  are  saying 

2  now  that  you  recall  that  you  didn't  advise 

3  Independent  Counsel  on  March  1 5th  that  you  had 

4  discarded  the  tape-recorder? 

5  A      That's  correct. 

6  Q      And  when  is  it  that  you  do  recall  having 

7  advised  them? 

8  A      I  advised  them  during  such  conversation  as 

9  I  had  with  the  FBI  agent  with  whom  I  discussed  the 

10  circumstances  surrounding  the  taping. 

1 1  Q      When  was  that?  That's  my  question. 

12  A      I  believe  there  is  a  document  that  reflects 

13  that,  if  I  could  have  access  to  my  file. 

14  Q      Mr.  Forshey  can  give  you  anything  from  your 

15  file  that  he  would  like  to  help  you.    I  am  asking 

16  whether  you  recall. 

17  MR.  FORSHEY:    Without  the  document,  do  you 

18  recall? 

19  THE  WITNESS:   Not  specifically,  no. 

20  BY  MR.  BEN-VENISTE: 

21  Q      But  it  was  in  the  telephone  conversation? 

22  A      Yes,  sir. 


41-380  97-20 
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1  Q      And  it  was  with  an  FBI  agent,  you  have 

2  indicated? 

3  A      Yes,  sir. 

4  Q      Is  that  at  the  same  time  that  you  told  the 

5  FBI  agent  for  the  first  time  that  you  had  made  a 

6  tape? 

7  A      Yes,  sir. 

8  Q      That  occurred  sometime  between  March  1 5th 

9  and  March  30th  when  you  sent  the  tape  along? 

10  A      That's  correct. 

11  Q      Do  you  recall  whether  Mr.  Iorio  escorted 

12  Ms.  Breslaw  to  your  office  on  the  2nd  or  whether  she 

13  arrived  on  her  own? 

14  A      She  arrived  on  her  own. 

1 5  Q      You  are  sure  of  that? 

16  A      Yes,  sir. 

17  Q      And  when  she  walked  into  the  office,  you 

18  said,  come  in,  come  in?   When  she  appeared  at  the 

19  doorway,  you  said  "come  in,  come  in";  correct? 

20  A      Correct. 

21  Q      And  then  what  happened? 

22 A      As  best  I  recall,  I  walked  around  to  the 
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1  back  of  my  desk  and  took  a  seat.   Ms.  Breslaw  stayed 

2  standing  in  front  of  my  desk,  where  we  spoke  for  a 

3  few  minutes,  and  then  an  issue  was  raised  with  regard 

4  to  a  particular  document. 

5  She  walked  around  behind  my  desk  and  we 

6  observed  this  document  at  the  same  time.   I  was 

7  looking  up  talking  to  her,  she  was  looking  down 

8  talking  to  me. 

9  It  was  during  that  exchange  I  remember 

10  seeing  the  tape-recorder  on,  and  I  suggested  we  sit 

1 1  on  the  other  side  of  the  desk. 

12  Q      And  you  suggested  that  you  both  sit  on  the 

1 3  other  side  of  the  desk? 

14  A      Yes,  sir. 

15  Q      So  that  you  would  be  looking  at  each  other 

16  and  not  across  your  desk  where  the  tape-recorder  had 

17  its  red  light  on? 

18  A      So  that  I  wouldn't  be  craning  my  neck 

19  looking  up  at  her  and  so  that  she  would  not  see  the 

20  tape-recorder,  yes,  sir. 

21  Q      Why  would  you  be  craning  your  neck  if  she 

22  sat  on  one  side  of  the  desk  in  the  visitor's  chair 
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1  and  you  sat  in  your  regular  desk  chair? 

2  A      I'm  sorry.    I  was  thinking  back  to  the  fact 

3  that  she  was  standing  next  to  me  and  we  were  having 

4  the  conversation  and  at  that  point  I  suggested  we 

5  both  go  and  sit  on  the  other  side  so  we  would  both  be 

6  more  comfortable. 

7  Q      Under  that  arrangement,  she  would  not  be 

8  looking  across  the  desk  at  you  in  direct  line  of  the 

9  tape-recorder? 

10  A      That's  correct. 

1 1  Q      Did  that  enter  your  mind? 

12  A      Absolutely. 

13  Q      So,  it  was  for  that  purpose,  in  addition  to 

14  not  craning  your  neck  if  she  would  continue  standing 

15  during  the  entire  duration  of  the  meeting,  that  you 

16  suggested  that  you  both  sit  on  the  same  side  of  the 

17  desk? 

18  A      That's  correct. 

19  Q      Now,  you  indicated  in  your  prior  testimony 

20  before  the  House  that  you  didn't  like  the  tone  of  the 

21  conversation,  and  therefore,  although  the 

22  tape-recorder  was  on  inadvertently,  you  made  the 
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1  conscious  decision  that  you  would  continue  to  tape 

2  Ms.  Breslaw;  correct? 

3  A      Correct. 

4  Q      And  what  was  there  about  the  tone  of  the 

5  conversation,  Ms.  Lewis,  up  to  that  point  that 

6  convinced  you  that  you  wanted  to  tape  it? 

7  A      The  fact  that  in  her  opening  statement,  she 

8  identified  that  she  did  not  believe  these  were 

9  "normal  circumstances,"  and  the  obvious  immediacy  of 

10  her  concerns  with  regard  to  the  questions  that  the 

1 1  people  at  the  top  were  being  asked. 

12  Q      And  that  was  the  tone  that  you  objected  to? 

13  A      Yes.    I  would  call  that  the  tone. 

14  Q      Did  she  seem  to  be  overbearing  in  some  way? 

1 5  A      She  seemed  rather  strident. 

16  Q      And  you  felt  that  she  was  going  to  ask  you 

17  to  do  something  inappropriate? 

18  A      I  didn't  know  what  she  was  going  to  do. 

19  Q      Did  you  have  that  feeling? 

20  A      I  had  a  sense  of  discomfort  with  her 

21  opening  comment. 

22  Q      Let  me  ask  you  whether  you  said  anything, 
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1  knowing  that  the  tape-recorder  was  on,  that  you 

2  intended  to  elicit  from  her  by  way  of  whether  she 

3  would  make  any  inappropriate  remark  to  you? 

4  MR.  FORSHEY:    I  didn't  understand  your 

5  question,  Counsel. 

6  BY  MR.  BEN-VENISTE: 

7  Q      Knowing  that  you  had  the  advantage  of 

8  tape-recording  the  conversation  and  she  did  not  know 

9  the  tape-recorder  was  on,  do  you  feel  that  you  asked 

10  her  anything  or  brought  up  anything  that  might  elicit 

1 1  any  improper  direction  from  her? 

12  A      No,  sir. 

1 3  Q      Did  you  want  to  explore  whether  she  was 

14  going  to  make  any  improper  direction  to  you? 

15  A      No,  sir. 

16  Q      In  your  opening  remarks  to  the  House,  you 

17  indicated  that  Ms.  Breslaw,  and  I  can  quote  it  for 

18  you  if  you  need  me  to  do  that  back  but  I'm 

19  paraphrasing  now,  you  indicated  that  Ms.  Breslaw 

20  conveyed  to  you  the  fact  that  the  top  people  at  the 

21  agency  would  like  to  say  that  Whitewater  did  not 

22  cause  a  loss  to  Madison;  is  that  correct? 
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1  A      Yes,  sir. 

2  Q      But  you  left  out  the  part  where  Ms.  Breslaw 

3  prefaced  that  thought  with  the  notion  that  the  people 

4  at  the  top  would  like  to  be  able  to  say  it  honestly; 

5  do  you  remember  that? 

6  A      I  remember  I  did  not  incorporate  the 

7  entirety  of  the  quote  into  my  testimony. 

8  Q      Was  there  some  reason  why  you  felt  that  you 

9  would  be  accurate  if  you  left  out  the  part  about 

10  honesty? 

11  A      I  utilized  the  quotation  to  best  exemplify 

12  my  thoughts,  my  feelings  and  my  reasons  on  the 

13  subject. 

14  Q      Well,  let  me  ask  you  again  whether  you  felt 

15  that  you  would  be  fairly  communicating  what 

16  Ms.  Breslaw  said  to  you  if  you  left  out  the  part 

1 7  about  the  top  people  wanting  to  be  able  to  say 

18  something  if  they  could  say  it  honestly. 

19  A      Yes. 

20  Q      And  that  was  a  conscious  decision  on  your 

21  part? 

22  A      That's  correct. 
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1  Q      In  addition  to  your  testimony  before  the 

2  House  of  Representatives  in  open  session,  have  you 

3  testified  in  any  other  forum,  putting  aside  any  grand 

4  jury  that  you  may  have  testified  before,  prior  to 

5  today? 

6  MR.  FORSHEY:    Is  that  relating  to  Madison? 

7  MR.  BEN-VENISTE:    Relating  to  Madison  in 

8  the  first  instance. 

9  THE  WITNESS:   Aside  from  the  House  hearings 

10  and  grand  jury  testimony,  no,  sir. 

1 1  MR.  FORSHEY:    And  of  course  there  were 

12  interviews  associated  with  the  House  testimony. 

13  BY  MR.  BEN-VENISTE: 

14  Q      Were  those  under  oath? 

15  A      No,  sir. 

16  Q      Were  they  verbatim  transcripts? 

17  A      No,  sir,  I  don't  believe  so. 

18  Q      Prior  to  your  testimony  about  Madison,  have 

19  you  ever  testified  in  any  proceeding? 

20  A      Yes,  sir. 

21  Q      On  approximately  how  many  occasions? 

22  A      I  don't  recall  the  exact  number. 
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1  Q      Approximately.   I  didn't  ask  you  for  the 

2  exact  number. 

3  A      That  is  a  very  difficult  approximation. 

4  Q      Five,  10,  20,  in  that  range?    100? 

5  A      Approximately  two  dozen. 

6  Q      Now,  putting  aside  those  in  which  you 

7  testified  in  connection  with  your  official  capacity 

8  as  a  criminal  investigator  for  the  RTC,  about  how 

9  many  times  have  you  testified? 

10  A      The  response  would  be  the  same. 

1 1  Approximately  two  dozen  is  my  best  guess. 

12  Q      So  you  never  testified  in  your  official 

13  capacity  at  the  RTC? 

14  A      No,  sir,  not  that  I  recall. 

1 5  Q      What  were  the  types  of  matters  that  you 

16  testified  in  before? 

17  A      I  testified  in  a  federal  criminal  trial  of 

18  a  savings  and  loan  owner  in  Texas,  and  I  testified 

19  under  numerous  depositions  in  civil  proceedings  for 

20  my  former  employer,  Sunbelt  Savings. 

21  Q      You  testified  as  a  fact  witness  in  the 

22  criminal  case? 
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1  A      I  was  called  as  a  custodial  witness  in  that 

2  case. 

3  Q      And  in  the  prior  proceedings  relating  to 

4  your  work  in  a  bank,  is  that  what  you  are  referring 

5  to? 

6  A      Yes,  sir. 

7  Q      Have  you  testified  in  any  other  proceeding? 

8  A      Other  than  grand  jury,  yes,  sir,  I  have. 

9  Q      And  what  was  the  nature  of  that 

10  proceeding? 

11  A      A  deposition  that  related  to  my  divorce. 

12  Q      Now,  I  don't  want  to  get  into  your  divorce 

13  proceeding  per  se.   You  say  it  related  to  your 

14  divorce.   Was  that  in  connection  with  the  divorce 

1 5  proceeding  itself? 

16  A      Yes,  sir,  it  was. 

17  Q      Was  there  a  fraud  trial  associated  with 

18  some  business  matters  in  which  you  or  your  former 

19  husband  was  involved? 

20  A      A  fraud  trial? 

21  Q      A  fraud  proceeding. 

22 A      It  was  either  a  NASD  or  an  SEC  proceeding 
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1  in  which  my  husband  was  involved,  yes. 

2  Q      Were  you  ever  called  to  testify? 

3  A      No,  sir. 

4  Q      Were  there  any  allegations  made  in 

5  connection  with  that  general  matter  that  you  had  made 

6  false  or  misleading  statements? 

7  A      No,  sir. 

8  Q      Were  there  any  complaints  made,  to  your 

9  knowledge? 

10  A      No,  sir,  not  to  my  knowledge. 

1 1  Q      What  was  the  title  of  that  proceeding,  do 

12  you  recall? 

13  A      No.    I'm  sorry,  I  don't. 

14  Q      What  was  the  name  of  your  husband's 

1 5  company? 

16  A      Gillespie  &  Holland. 

1 7  Q      Where  was  that  located? 

18  A      Dallas,  Texas. 

19  Q      Was  the  nature  of  the  SEC  proceedings 

20  basically  that  false  and  misleading  statements  had 

21  been  made  to  investors? 

22  MR.  FORSHEY:    Counsel,  I'm  going  to  stop 
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1  you  here.   Ms.  Lewis  has  already  testified  she  wasn't 

2  involved  in  it,  no  allegations  were  made  against 

3  her.   This  was  a  former  husband  of  hers.    I  don't  see 

4  it  has  any  basis  of  relevance  to  go  into  what  charges 

5  were  made  against  her  husband.    I  will  ask  you  to 

6  move  on. 

7  BY  MR.  BEN-VENISTE: 

8  Q      What  year  was  it? 

9  A      I  believe  it  was  either  1989  or  1990. 

10  Q      What  was  the  nature  of  the  allegation? 

1 1  MR.  FORSHEY:    Counsel,  I  am  going  to 

12  instruct  the  witness  not  to  answer  at  this  point. 

13  MR.  BEN-VENISTE:    You  are  instructing  her 

14  not  to  answer? 

15  MR.  FORSHEY:    Correct. 

16  MR.  BEN-VENISTE:    To  1989? 

17  MR.  FORSHEY:    Correct. 

18  MR.  BEN-VENISTE:    You  are  objecting  on 

19  the  -- 

20  MR.  GIUFFRA:    We  are  going  beyond  -  you 

21  are  asking  her  about  a  proceeding  against  her 

22  husband? 
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1  MR.  BEN-VENISTE:    You  are  directing  her  not 

2  to  answer? 

3  MR.  FORSHEY:    That's  correct. 

4  MR.  BEN-VENISTE:    Mark  that,  please. 

5  BY  MR.  BEN-VENISTE: 

6  Q      When  you  were  first  assigned  to  the  Madison 

7  investigation,  Ms.  Lewis,  can  you  tell  us  whether  you 

8  did  any  investigation  or  made  any  inquiry  as  to  what 

9  any  federal  agency  had  done  about  investigating 

10  Madison  before? 

1 1  A      No,  sir.    I  initiated  a  new  investigation 

12  on  behalf  of  RTC  criminal  investigations. 

1 3  Q      And  you  never  sought  to  find  out  what  had 

14  been  the  prior  history  of  the  investigation  of 

15  Madison  or  its  principals? 

16  A      During  the  course  of  my  investigation,  I 

17  came  to  learn  some  of  that  information. 

18  Q      And  what  did  you  learn? 

19  A      That  James  McDougal  had  previously  been 

20  tried  in,  I  believe  1990,  along  with  his  former 

21  wife's  three  brothers. 

22  Q      And  what  else  did  you  learn? 
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1  A      There  were  three  preexisting  criminal 

2  referrals  that  had  been  submitted  to  the  United 

3  States  Attorney's  Office. 

4  Q      What  was  the  nature  of  those  criminal 

5  referrals? 

6  A      The  only  one  I  recall  the  specifics  was  one 

7  that  had  to  do  with  appraisers  who  had  been  retained 

8  by  Madison  Guaranty. 

9  Q      And  who  had  made  those  criminal  referrals? 

10  A      To  the  best  of  my  recollection,  they  were 

1 1  made  by  Sarah  Worsham-Hawkins. 

12  Q      Who  did  she  work  for  at  the  time? 

13  A      Ms.  Hawkins  had  been  a  Federal  Home  Loan 

14  Bank  examiner  who  was  ultimately  employed  by  Madison 

15  Guaranty.   I  do  not  recall  by  which  she  was  employed 

16  at  the  time  the  referrals  were  made. 

1 7  Q      Did  you  seek  to  review  the  three  prior 

1 8  criminal  referrals? 

19  A      Yes,  sir.    I  recall  reading  them. 

20  Q      And  what  happened  to  them? 

21  A      I  don't  know  what  the  final  disposition 

22  was. 
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1  Q      Was  there  a  criminal  indictment  issued  as  a 

2  result  of  those  three  criminal  referrals? 

3  A      I  do  not  recall  having  seen  an  indictment 

4  to  that  effect. 

5  Q      This  was  with  respect  to  Madison  Bank? 

6  A      With  respect  to  Madison  Guaranty  Savings  & 

7  Loan,  yes,  sir. 

8  Q      And  when  were  the  referrals  made? 

9  A      I'm  sorry,  I  don't  recall  the  exact  dates. 

10  Q      Approximately? 

11  A      I  don't  recall. 

12  Q      As  a  professional  criminal  investigator, 

13  wouldn't  you  want  to  know  what  those  referrals  were 

14  about  and  what  happened? 

15  A      I'm  sorry,  I  missed  part  of  your  question 

16  there.   Would  you  rephrase  it. 

17  Q      As  a  professional  criminal  investigator, 

18  wouldn't  you  like  to  know  about  those  referrals  in 

19  terms  of  their  substance  and  what  happened  to  them? 

20  A      Yes,  sir. 

2 1  Q      Did  someone  prevent  you  from  finding  out? 

22  A      No,  sir. 
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1  Q      But  you  just  don't  recall? 

2  A      The  matters  were  raised  at  Mr.  McDougal's 

3  trial.   I  believe  what  I  testified  to  is  that  I  did 

4  not  recall  having  seen  any  indictments  to  those 

5  effects. 

6  Q      Were  there  any  other  investigations 

7  relating  to  Madison  that  came  to  your  attention? 

8  A      At  some  point  the  civil  litigation 

9  involving  Frost  &  Company  and  Madison  Guaranty  was  an 

10  issue  that  came  to  my  attention. 

1 1  Q      Did  any  other  matter  come  to  your  attention 

12  regarding  any  proposed  or  discussed  civil  action 

13  relating  to  Madison? 

14  A      There  was  substantial  discussion  in  the 

1 5  form  of  the  Borod  &  Huggins  report  created  by 

16  attorney  Jeff  Gerrish  that  I  did  review. 

17  Q      What  was  the  conclusion  in  terms  of  whether 

1 8  a  civil  action  ought  to  be  pursued? 

19  A      I  recall  Mr.  Garish  made  various 

20  recommendations,  but  I  don't  recall  all  of  the 

21  specifics. 

22 Q      Well,  in  general,  what  do  you  recall? 
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1  A      In  general,  I  recall  having  finished  the 

2  report  with  the  impression  that  there  were  not 

3  sufficient  assets  in  some  cases  to  warrant  civil 

4  litigation. 

5  Q      What  do  you  mean  "in  some  cases"? 

6  A      That  was  the  impression  I  had  when  I 

7  completed  the  report.    I  can't  recall  the  specifics. 

8  Q      Well,  did  you  not  receive  the  impression 

9  that  it  was  determined  that  it  would  not  be 

10  cost-effective  or  reasonable  from  a  financial 

1 1  standpoint  to  put  the  time  and  effort  into  a  civil 

12  action  relating  to  Madison  because  it  was  unlikely 

13  that  there  would  be  any  recovery  at  the  very  end  of 

14  the  road,  even  if  the  agency  were  successful? 

15  A      At  the  point  in  time  I  completed  reviewing 

16  the  report,  I  had  the  impression  as  to  Mr.  Garish' s 

17  recommendations  and  conclusions. 

18  By  the  conclusion  of  the  criminal 

19  investigation,  I  had  significant  knowledge  beyond 

20  that  regarding  civil  matters. 

21  Q      But  could  you  answer  my  question? 

22  A      I  thought  I  did.    I'm  sorry. 
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1  MR.  BEN-VENISTE:    Could  you  read  it  back, 

2  please. 

3  (The  reporter  read  the  record  as  requested.) 

4  THE  WITNESS:   Yes. 

5  BY  MR.  BEN-VENISTE: 

6  Q      Did  you  have  reason  to  disagree  with  that 

7  conclusion? 

8  A      No,  sir. 

9  Q      You  indicated  that  there  were  approximately 

10  six  to  eight  criminal  referrals  from  your  office  from 

1 1  June  17th  until  October  of  1993;  is  that  correct? 

12  A      Yes,  sir. 

13  Q      How  many  of  those  criminal  referrals  was 

14  PLS  advised  of  in  advance  of  them  being  sent  forward? 

15  A      I  don't  know. 

16  Q      Do  you  know  of  any? 

17  A      No,  sir,  I  don't. 

18  Q      With  respect  to  the  PLS  review  of  the 

19  Madison  criminal  referral,  how  much  time  did  that 

20  review  take? 

21  A      Approximately  one  week,  as  I  recall. 

22 Q      And  during  that  one-week  period,  did 
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1  anything  occur  that  led  you  to  believe  that  a  delay 

2  of  one  week  had  impeded  the  efforts  embodied  in  the 

3  criminal  referrals? 

4  A      During  that  one  week,  no,  sir. 

5  Q      You  have  indicated  that  from  the  time  you 

6  sent  on  the  1992  criminal  referral,  0004,  until 

7  December  of  1992,  you  had  no  contact  with  the  FBI  or 

8  U.S.  Attorney's  Office  by  way  of  follow-up.   When  did 

9  you  contact  the  U.S.  Attorney's  Office  or  the  FBI 

10  again  after  December  of  1992  on  that  matter? 

1 1  MR.  GIUFFRA:    Can  I  have  that  question  read 

12  back. 

13  (The  reporter  read  the  record  as  requested.) 

14  MR.  GIUFFRA:    I'm  just  going  to  object  to 

1 5  the  form  of  that  question. 

16  MR.  BEN-VENISTE:   Noted. 

17  BY  MR.  BEN-VENISTE: 

18  Q      You  may  answer. 

19  A      I  believe  it  was  early  January  1993. 

20  Q      Who  did  you  call? 

21  A      I  contacted  Mr.  Mac  Dodson. 

22  Q      What  did  you  say  to  him? 
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1  A      I  advised  him  of  the  pending  FOIA  request 

2  that  was  seeking  records  on  Mr.  Jim  Guy  Tucker,  and  I 

3  advised  him  that  the  RTC  had  some  concerns  with 

4  releasing  certain  records  because  we  had  not 

5  previously  had  a  response  regarding  C0004. 

6  Q      When  did  that  FOIA  request  come  in  to  your 

7  agency? 

8  A      I  don't  remember  the  particular  date. 

9  Q      Would  it  have  come  to  your  attention  in 

10  writing? 

11  A      Initially?  No. 

12  Q      Subsequently  did  it  come  to  your  attention 

13  in  writing? 

14  A      Yes,  sir,  I  believe  it  did. 

15  Q      Prior  to  the  time  that  you  contacted 

16  Mr.  Dodson? 

17  A      Yes,  sir,  I  believe  so. 

18  Q      And  what  do  you  recall  about  what  you  had 

19  seen? 

20  A      I  believe  I  received  an  E-mail  that  had 

21  been  forwarded  to  me  from  our  public  affairs  people 

22  who  handle  these  FOIA  requests,  asking  me  to  respond 
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1  as  best  I  could  to  it. 

2  Q      Was  that  someone  in  Washington,  D.C.  who 

3  sent  you  that? 

4  A      No,  sir. 

5  Q      Who  was  it? 

6  A      I  believe  it  was  local  Kansas  City  public 

7  affairs. 

8  Q      And  what  did  they  ask  you? 

9  A      I  believe  I  was  forwarded  a  copy  of  the 

10  FOIA  request  to  check  and  see  if  there  were  any 

1 1  records  that  would  be  responsive  to  it  and  to  please 

12  so  advise  them  if  there  were. 

13  Q      If  I  understand  you,  the  request  was  simply 

14  to  see  what  you  had  in  the  way  of  records? 

15  A      Yes,  sir. 

16  Q      Did  anyone  ask  you  to  contact  the  U.S. 

17  Attorney's  Office  to  see  whether  they  had  any 

18  objection  to  your  complying  with  the  regular 

19  procedures  of  FOIA? 

20  A      There  was  discussion  among  myself  and  my 

21  superiors  as  to  the  need  to  contact  the  U.S.  Attorney 

22  before  responding  back  to  the  FOIA  people. 
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1  Q      As  to  whether  or  not  you  had  any  documents? 

2  A      We  did  not  feel  we  could  answer  the 

3  question  as  to  whether  or  not  we  had  responsive 

4  documents  that  could  be  released  until  we  spoke  to 

5  the  U.S.  Attorney's  Office. 

6  Q      The  question,  as  I  understand  it,  that  was 

7  put  to  you  was  whether  you  had  responsive  documents, 

8  not  whether  there  was  some  impediment  to  releasing 

9  them;  is  that  correct? 

10  A      That's  correct. 

1 1  Q      Who  did  you  have  that  conversation  with? 

12  A      Mr.  Ausen,  Mr.  Iorio  and  I  believe 

13  Ms.  Jankowski. 

14  Q      Did  you  make  a  memorandum  of  that 

1 5  conversation  or  discussion? 

16  A      I  don't  recall. 

17  Q      Did  you  make  a  memorandum  of  your 

1 8  conversation  with  Mr.  Dodson? 

19  A      I  believe  I  did. 

20  Q      And  did  you  send  that  memorandum  to  the 

21  public  information  office? 

22  A      No,  sir,  I  don't  think  I  did. 
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1  Q      If  the  purpose  of  your  calling  Mr.  Dodson 

2  was  to  provide  information  to  the  public  information 

3  section,  why  didn't  you  transmit  that  information  to 

4  them? 

5  A      In  a  separate  format  I  did  transmit  that 

6  information  to  them. 

7  Q      What  did  you  say? 

8  A      I  believe  there  was  a  document  that 

9  outlines  that,  and  I  would  like  to  see  it  to  refresh 

10  my  memory,  if  I  could. 

1 1  Q      Can  you  provide  me  with  some  date  or  other 

12  manner  of  finding  it? 

13  A      Is  my  administrative  file  available?  I 

14  would  be  glad  to  locate  the  document. 

15  Q      We  will  do  that  at  the  first  break.   What 

16  do  you  recall  from  your  memory  that  you  said? 

17  A      I  recall  that  there  was  a  memorandum 

18  produced,  either  a  memorandum  or  an  E-mail, 

19  identifying  that  we  had  certain  documents  relating  to 

20  Mr.  Tucker  and  that  we  would  be  objecting  to  the 

21  release  of  those  documents  under  a  particular  section 

22  of  the  Freedom  of  Information  Act. 
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1  Q      What  section  was  that? 

2  A      I  don't  recall. 

3  Q      What  did  Mr.  Dodson  tell  you  about  that? 

4  A      Mr.  Dodson  advised  me  that  the  U.S. 

5  Attorney's  Office  could  not  speak  to  how  another 

6  government  agency  handled  its  FOIA  requests. 

7  Q      So,  the  response  that  you  got  from 

8  Mr.  Dodson  did  not  impede  you  from  following  the 

9  normal  requirements  of  your  agency  under  FOIA,  which 

10  in  this  circumstance  was  to  refuse  the  request;  is 

1 1  that  correct? 

12  MR.  FORSHEY:    I  will  object  to  the 

13  question.   I  don't  know  that  the  witness  has 

14  testified  she  did  not  follow  the  agency's  normal 

15  procedures. 

16  BY  MR.  BEN-VENISTE: 

17  Q      You  may  answer. 

18  A      We  did  follow  the  agency's  normal 

19  procedures  and  object  to  the  possible  release  of 

20  those  documents  in  favor  of  erring  on  the  side  of 

21  conservatism  since  we  didn't  know  if  the  U.S. 

22  Attorney  intended  to  prosecute  or  decline  at  that 
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1  time. 

2  Q      Whether  or  not  the  U.S.  Attorney  intended 

3  to  prosecute  or  decline,  were  there  other  regulations 

4  applicable  under  FOIA  procedures  in  your  agency  that 

5  would  have  led  to  the  same  conclusion? 

6  A      I'm  not  an  expert  in  the  areas  of  FOIA  but 

7  addressed  the  matters  as  I  believe  they  were  laid  out 

8  under  the  regular  procedures.   So  I  can't  tell  you  if 

9  there  is  a  specific  procedure  that  would  have 

10  addressed  it  later  down  the  line. 

11  Q      So  if  I  understand  you  correctly,  you 

12  contacted  Mr.  Dodson  even  though  you  weren't 

13  requested  to  do  so  by  the  FOIA  branch;  his  response 

14  was  that  he  couldn't  provide  you  any  information 

15  beyond  that  which  you  would  normally  employ  at  your 

16  agency  to  make  such  a  decision  and  that  under  what 

17  you  understood  to  be  the  appropriate  guidelines,  you 

18  recommended  to  the  FOIA  branch  that  they  not  disclose 

19  any  documents;  is  that  correct? 

20  A      That's  correct. 

21  Q      I  know  that  you  are  not  an  expert  in  FOIA, 

22  as  you  have  advised  us,  but  did  you  understand  that 
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1  there  was  some  procedure  under  FOIA  wherein 

2  investigators  from  the  RTC  simply  by  collecting 

3  personal  or  business  bank-related  documents  in  the 

4  course  of  their  investigation  would  then  be  obliged 

5  to  turn  those  over  to  some  third  party  pursuant  to  an 

6  FOI  request? 

7  A      Would  you  rephrase  your  question.   I'm  not 

8  sure  I  understood  it. 

9  Q      I  will  have  it  read  back. 

10  (The  reporter  read  the  record  as  requested.) 

1 1  MR.  FORSHEY:    I  will  object  to  the  question 

12  as  to  form  simply  because  I  don't  understand  it. 

13  BY  MR.  BEN-VENISTE: 

14  Q      You  may  answer,  if  you  understand  it. 

15  A      I  really  don't  understand, 

16  Mr.  Ben-Veniste. 

17  Q      Let  me  put  it  another  way.   You  collect 

1 8  records  either  by  compulsory  process  or  some  other 

19  form  by  which  you  are  entitled  to  get  records  of  a 

20  financial  nature  that  the  general  public  is  not  able 

21  to  get  in  the  same  way  you  are;  correct? 

22 A      Correct. 
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1  Q      Is  it  your  understanding  that  the  Freedom 

2  of  Information  Act  allows  some  third  party  after  you 

3  have  done  your  work  in  collecting  those  documents  to 

4  obtain  them? 

5  A      Through  the  appropriate  channels  under  FOIA 

6  regulations,  yes,  sir. 

7  Q      You  do? 

8  A      If  I  understand  your  question  correctly, 

9  yes,  sir. 

10  Q      So  anything  that  you  collect  would  be  made 

1 1  available  to  some  newspaper  or  third  party  under 

12  FOIA? 

13  MR.  GIUFFRA:    Objection.   I  think  that  is 

14  mischaracterizing  her  testimony  completely. 

15  BY  MR.  BEN-VENISTE: 

16  Q      Can  you  answer  the  question? 

17  MR.  GIUFFRA:    She  testified  ~ 

18  MR.  BEN-VENISTE:    Please  don't  make  a 

19  speech,  Mr.  Giuffra. 

20  MR.  FORSHEY:    Read  the  question,  please. 

21  (The  reporter  read  the  record  as  requested.) 

22  BY  MR.  BEN-VENISTE: 
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1  Q      Is  that  your  testimony? 

2  MR.  GIUFFRA:    I  will  restate  my  objection. 

3  That's  not  what  her  testimony  was. 

4  MR.  FORSHEY:    I  will  join  in  that 

5  objection. 

6  MR.  BEN-VENISTE:    This  is  the  time  for  the 

7  witness  to  actually  say  whether  or  not  that  is  her 

8  testimony. 

9  THE  WITNESS:   No,  sir,  that  is  not  my 

10  testimony. 

1 1  BY  MR.  BEN-VENISTE: 

12  Q      What  is  your  testimony  about  the  third 

13  party's  right  to  get  your  collected  information? 

14  A      The  third  party  right  has  some  limitations, 

15  and  from  my  understanding,  there  are  fairly  stringent 

16  regulations  with  regard  to  documents  that  are 

17  released  from  government  agencies  for  public  access. 

1 8  Q      Thank  you. 

19  You  have  indicated  in  response  to 

20  Mr.  Giuffra's  questions  yesterday,  I  believe,  that 

21  you  have  received  many  inquiries  from  representatives 

22  of  the  media  with  relation  to  the  investigation  you 

314 

1  conducted  involving  Madison  but  that  you  have  never 

2  provided  any  substantive  information  to  the  media; 

3  you  simply  told  them  that  you  could  not  and  would  not 

4  speak  to  them;  is  that  correct? 

5  A      That  is  correct  that  I  provided  no 

6  substantive  information  to  the  media,  yes,  sir. 

7  Q      Did  there  come  a  time  when  a  communication 

8  was  received  by  you  from  some  representative  of  the 

9  print  media  with  respect  to  a  story  asking  for  your 

10  comments? 

1 1  MR.  FORSHEY:    I  will  object  to  the 

12  question.    I  think  she  indicated  that  all  of  these 

13  calls  were  from  various  members  of  the  press,  trying 

14  to  elicit  information  from  her. 

15  MR.  BEN-VENISTE:    I  don't  understand  what 

16  your  objection  is  about,  Counsel,  but  you  are  wasting 

17  time  with  it. 

18  MR.  FORSHEY:    My  objection  is  an  objection 

19  for  the  record  as  to  form  of  your  question  in  that  I 

20  do  not  understand  it.    I  believe  it  is  overbroad. 

21  MR.  BEN-VENISTE:    If  the  witness 

22  understands  it,  that  is  somewhat  more  important  than 
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1  whether  you  understand  it,  with  all  due  respect. 

2  MR.  FORSHEY:    It  is  equally  as  important, 

3  as  I  understand  it. 

4  BY  MR.  BEN-VENISTE: 

5  Q      Do  you  understand  the  question? 

6  A      Did  I  hear  you  correctly  ask  if  I  had 

7  received  some  form  of  written  communication  from  a 

8  member  of  the  print  media? 

9  Q      Yes,  by  way  of  telefax,  I  believe,  is  my 

10  question. 

1 1  MR.  GIUFFRA:    Mr.  Ben-Veniste,  is  that 

12  question  up  to  the  present? 

13  BY  MR.  BEN-VENISTE: 

14  Q      Prior  to  the  time  that  you  left  the 

1 5  agency. 

16  A      Not  to  my  best  recollection,  no,  sir. 

17  Q      Do  you  recall  receiving  a  telefax  from 

18  either  USA  Today  or  Knight-Ridder? 

19  A      I'm  sorry?   What  was  the  last  one? 

20  Q      Knight-Ridder? 

21  A      No,  sir,  I  don't  recall  receiving  a  telefax 

22  directly  from  either  of  those  entities  that  you 
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1  mentioned. 

2  Q      Well,  let's  try  indirectly. 

3  (Witness  conferred  with  counsel.) 

4  MR.  BEN-VENISTE:    The  record  will  reflect  a 

5  conference  with  counsel. 

6  MR.  FORSHEY:    The  record  will  reflect  that 

7  the  witness  has  the  absolute  right  to  confer  with 

8  counsel. 

9  MR.  BEN-VENISTE:   No  one  is  disputing 

10  that. 

1 1  BY  MR.  BEN-VENISTE: 

12  Q      Can  you  answer  the  question? 

13  A      The  answer  is  no,  sir,  I  do  not  recall 

14  having  received  a  telefax. 

15  Q      Did  you  receive  any  communication  in 

16  writing  asking  for  your  comments  on  a  particular 

17  story? 

18  A      Yes,  sir,  I  did. 

19  Q      When  was  that? 

20  A      I  don't  remember  the  date. 

21  Q      Approximately. 

22  A      I'm  sorry,  I  can't  even  approximate  the 
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1  date. 

2  MR.  FORSHEY:    Again,  for  my  clarification, 

3  this  is  a  written  communication? 

4  MR.  BEN-VENISTE:    That's  what  the  witness 

5  has  recollected. 

6  MR.  FORSHEY:    I  was  asking  about  your 

7  question. 

8  BY  MR.  BEN-VENISTE: 

9  Q      Do  you  remember  the  year? 

10  A      It  seems  to  me  that  it  was  after  the 

1 1  investigation  was  concluded,  but  I  do  not  know  if  it 

12  was  1993  or  1994. 

13  Q      What  do  you  recall  about  the  communication 

14  that  you  received? 

15  A      It  was  a  letter  from  a  reporter  with  a 

16  paper,  I  believe  in  St.  Louis,  Missouri,  and  the 

1 7  letter  had  no  return  address  on  it. 

18  Q      What  else  do  you  recall  about  it? 

19  A      The  letter  inquired  as  to  whether  or  not  I 

20  would  speak  with  him  off  the  record  regarding  matters 

21  that  pertained  to  Madison  and  Whitewater. 

22 Q      Let  me  ask  you  again  whether  you  received  a 
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1  communication  from  any  representative  of  the  print 

2  media,  either  directly  or  indirectly,  requesting  your 

3  comments  with  respect  to  a  proposed  article. 

4  A      I  received  a  letter  request  that  I  have 

5  just  identified,  yes. 

6  Q      Did  it  enclose  an  article? 

7  A      No,  sir. 

8  Q      I'm  asking  you  again  whether  you  recall 

9  receiving  a  request  from  any  representative  of  the 

10  print  media,  whether  you  received  that  directly  or 

1 1  indirectly,  requesting  your  comments  with  respect  to 

12  a  proposed  article? 

13  MR.  FORSHEY:    Let  me  clarify,  Counsel.   A 

14  written  request;  is  that  correct?  You  started  out 

15  saying  "written."   Have  you  changed  your  question, 

16  for  my  clarification? 

17  MR.  BEN-VENISTE:    No. 

18  MR.  FORSHEY:    Are  you  asking  written  then? 

19  MR.  BEN-VENISTE:    You  are  wasting  my  time. 

20  MR.  FORSHEY:    I'm  trying  to  clarify  the 

21  question.   Was  this  a  written  communication? 

22  MR.  BEN-VENISTE:    Listen  carefully  to  my 
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1  question. 

2  BY  MR.  BEN-VENISTE: 

3  Q      Ms.  Lewis,  do  you  recall  receiving, 

4  directly  or  indirectly,  any  request  from  a 

5  representative  of  the  print  media  to  comment  on  a 

6  proposed  article? 

7  A      No,  sir,  I  do  not,  to  the  best  of  my 

8  recollection,  recall  receiving  —  Mr.  Ben-Veniste, 

9  I'm  sorry,  your  question  is  confusing  me.    It  really 

10  is. 

1 1  Q      I'm  sorry.    I  don't  mean  to. 

12  A      Could  you  clarify,  try  one  more  time? 

13  Q      Sure. 

14  Did  you  receive,  either  directly  or 

1 5  indirectly,  a  request  from  any  representative  of  the 

16  print  media  to  comment  upon  a  proposed  story? 

17  (Counsel  conferred  with  the  witness.) 

18  MR.  BEN-VENISTE:    Let  the  record  reflect 

19  that  Mr.  Forshey  has  initiated  a  conference  with 

20  counsel. 

21  MR.  FORSHEY:    Let  the  record  reflect  I  am 

22  entitled  to  do  that.   This  is  clearly  intimidation. 
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1  MR.  BEN-VENISTE:    You  are  not  entitled  to 

2  do  that. 

3  MR.  GIUFFRA:    That  is  absolutely  ~ 

4  MR.  BEN-VENISTE:    You  be  quiet  for  a 

5  moment. 

6  MR.  GIUFFRA:    The  depositions  that  have 

7  been  conducted  — 

8  MR.  BEN-VENISTE:    Would  you  please  be  quiet 

9  for  just  a  moment,  Mr.  Giuffra. 

10  MR.  GIUFFRA:    We  should  not  be  singling  out 

1 1  one  witness  ~ 

12  MR.  BEN-VENISTE:    If  you  had  any  experience 

13  in  connection  with  litigation,  Mr.  Giuffra,  you  would 

14  know  that  the  witness's  right  to  confer  with  counsel 

15  does  not  include  a  right  to  confer  while  a  question 

16  is  pending  unless  it  involves  a  privilege. 

17  Secondly,  the  communication  between  witness 

18  and  attorney  at  deposition  is  one  which  the  witness 

19  needs  to  initiate.   It  is  not  appropriate  for  counsel 

20  to  initiate  the  communication. 

21  Now,  I  will  repeat  my  question  ~ 

22  MR.  LEVIN:    For  the  record, 
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1  Mr.  Ben-Veniste  — 

2  MR.  BEN-VENISTE:    You  are  not  representing 

3  anybody  on  the  record.   Let's  take  a  recess  now. 

4  MR.  LEVIN:    Excuse  me  ~  Mr.  Ben-Veniste, 

5  you  are  not  a  judge,  you  are  not  the  chairman  of  this 

6  committee,  you  are  not  President  of  the  United 

7  States,  and  I  shall  speak. 

8  Let  the  record  reflect  that  Mr.  Ben-Veniste 

9  yesterday  and  today  has  made  every  effort  to 

10  interfere  with  representation  of  this  client. 

1 1  MR.  BEN-VENISTE:    You  be  quiet  or  I  am 

12  going  to  ask  that  we  have  someone  ask  you  to  leave 

13  this  deposition.   You  are  not  representing  this 

14  client  on  the  record.   We  established  that 

15  yesterday. 

16  Your  speeches  are  useless.   They  are 

17  posturing  and  they  are  appropriate  in  the  political 

18  context  from  which  they  come,  but  not  to  clutter  up 

19  this  record. 

20  MR.  LEVIN:    I  believe  you  are  coming  very 

21  close  to  violating  the  code  of  professional  conduct. 

22 MR.  BEN-VENISTE:    You  take  that  to  the 
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1  appropriate  authorities,  if  you  feel  there  are  such. 

2  MR.  LEVIN:    Excuse  me,  sir.    You  made  an 

3  accusation  on  national  television  and  made  it  again 

4  yesterday  that  was  false.   I  think  your  activity  here 

5  is  reprehensible. 

6  MR.  BEN-VENISTE:    You  are  uninformed  about 

7  what  happened.   You  indicated  you  are  uninformed 

8  about  it.    I  suggest  you  inform  yourself  and  not  take 

9  up  our  time. 

10  Your  client  has  indicated  she  wants  to  get 

1 1  back  home  today.    We  have  made  efforts  to  accommodate 

12  that.   We  will  not  be  able  to  make  efforts  if  you 

13  continue  to  clutter  up  the  record,  sir. 

14  Why  don't  we  take  a  recess  now.    We  will 

15  come  back  to  the  question  again  after  the  recess. 

16  Ms.  Lewis,  I  would  ask  that  you  attempt  to 

17  locate  the  document  from  your  administrative  file 

1 8  that  you  requested  to  see  during  this  recess  this 

19  morning. 

20  MR.  FORSHEY:   Not  off  the  record  ~ 

21  MR.  BEN-VENISTE:    The  record  will  show  we 

22  started  at  20  minutes  of  10.    It  is  now  10:30. 
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1  MR.  FORSHEY:    We  are  not  going  off  the 

2  record  yet.   I  want  the  record  to  reflect  that 

3  Ms.  Lewis  was  here  five  minutes  before  9:30  to  begin 

4  this  deposition. 

5  MR.  BEN-VENISTE:    But  she  didn't  appear  -- 

6  MR.  FORSHEY:    She  was  here  and  available 

7  and  ready,  but  counsel  was  not  here  on  time. 

8  MR.  BEN-VENISTE:    Mr.  Giuffra  was  not  here 

9  on  time. 

10  MR.  FORSHEY:    I  also  want  the  record  to 

1 1  reflect  there  has  been  no  accommodation  for  my 

12  client.  There  was  a  scheduled  deposition  for 

13  yesterday  and  today.    We  were  here  for  both  days.   We 

14  have  gone  forward. 

15  MR.  BEN-VENISTE:    Okay.   We  will  take  a 

16  short  recess.   Ms.  Lewis  will  be  able  to  review  her 

17  files. 

18  (Recess.) 

19  BY  MR.  BEN-VENISTE: 

20  Q      Ms.  Lewis,  have  you  had  the  opportunity  to 

21  look  through  your  file  for  the  E-mail  you  discussed? 

22  A      Yes,  sir. 
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1  Q      Were  you  able  to  find  it? 

2  A      No,  sir,  I'm  sorry,  I  was  not. 

3  Q      When  we  left,  I  was  asking  you  whether  you 

4  had  received  a  communication  from  any  member  of  the 

5  print  media  with  respect  to  soliciting  your  comments 

6  on  the  proposed  article.   Let  me  be  a  little  more 

7  specific. 

8  Let  me  focus  you  on  1994,  in  the  month  of 

9  May,  to  the  Scripps-Howard  news  service  and  ask 

10  whether  you  received  a  telefax  in  your  office  at  the 

1 1  RTC  with  respect  to  soliciting  your  comments  in  a 

12  draft  article. 

13  A      I  received  a  copy  of  an  article. 

14  Q      What  do  you  recall  about  the  article  and 

15  the  author? 

16  A      The  author,  I  believe,  was  Lisa  Hoffman, 

17  and  it  was  an  article  she  had  previously  written 

18  about  me.    It  was  faxed  to  me  by  counsel. 

19  Q      So,  that's  where  the  direct  and  indirect 

20  comes  in,  that  you  didn't  get  it  directly  from  her, 

21  you  got  it  from  counsel? 

22  A      If  I  understand  you,  Mr.  Ben-Veniste,  you 
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1  asked  about  a  telefax;  is  that  correct? 

2  Q      Correct. 

3  A      Yes,  sir. 

4  Q      So  you  got  it  indirectly  because  your 

5  counsel  sent  it  to  you? 

6  A      Yes,  sir. 

7  Q      And  do  you  remember  when  this  was? 

8  A      I  don't  recall  the  specifics,  no. 

9  Q      And  you  do  recall,  however,  the  identity  of 

10  the  author  of  the  article? 

11  A      That's  correct. 

12  Q      And  who  was  that  and  what  publication, 

13  again? 

14  A      Lisa  Hoffman,  Scripps-Howard,  I  believe. 

15  Q      And  had  you  ever  spoken  to  Ms.  Hoffman? 

16  A      Yes,  sir,  I  did. 

17  Q      And  on  how  many  occasions? 

18  A      Two  occasions,  I  believe. 

19  Q      Face  to  face? 

20  A      No,  sir. 

21  Q      Both  on  the  telephone? 

22  A      That's  correct. 
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1  Q      Did  she  call  you  or  did  you  call  her  or 

2  both? 

3  A      She  contacted  me. 

4  Q      And  where  were  you  at  the  time? 

5  A      In  my  office. 

6  Q      And  about  how  long  did  these  telephone 

7  conversations  last? 

8  A      The  second  one  was  very  brief.   The  first 

9  one  approximately  five  to  10  minutes. 

10  Q      And  that  is  the  total  extent  of  your 

1 1  conversation  with  Ms.  Hoffman? 

12  A      Yes,  sir,  as  best  I  recall,  it  is. 

13  Q      And  in  either  of  those  conversations,  did 

14  you  provide  any  information  to  Ms.  Hoffman? 

15  A      Yes. 

16  MR.  GIUFFRA:    About  any  subject? 

17  THE  WITNESS:   Yes. 

18  BY  MR.  BEN-VENISTE: 

19  Q      And  prior  to  the  time  that  her  finished 

20  article  came  out  in  print  form,  did  you  receive  any 

21  draft  directly  or  indirectly  from  Ms.  Hoffman? 

22  A      No,  sir,  I  did  not. 
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1  Q      To  the  best  of  your  knowledge,  did  your 

2  counsel? 

3  A      Not  to  my  knowledge. 

4  Q      Did  you  talk  with  Susan  Schmidt  from  The 

5  Washington  Post  on  any  occasion? 

6  A      Yes. 

7  Q      You  have  indicated  that  she  appeared  at 

8  your  home  on  one  occasion;  is  that  correct? 

9  A      Yes. 

10  Q      When  was  that? 

11  A      October  5th,  1993,  as  I  recall. 

12  Q      And  did  she  indicate  how  she  had  gotten 

13  your  address? 

14  A      No,  sir,  but  she  did  say  that  it  had  taken 

15  some  serious  digging  to  find  me. 

16  Q      Had  she  spoken  to  you  on  the  phone  prior  to 

17  that? 

18  A      Yes. 

19  Q      How  many  times  had  she  spoken  to  you  by 

20  phone? 

21  A      As  I  recall,  she  had  only  contacted  me  at 

22  one  point  prior  to  showing  up  on  my  front  door. 
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1  Q      Have  you  ever  contacted  her? 

2  A      No,  sir. 

3  Q      You  have  never  initiated  a  call  to 

4  Ms.  Schmidt? 

5  A      No,  sir. 

6  Q      And  you  invited  her  into  your  home? 

7  A      I  won't  characterize  it  as  an  invitation. 

8  I  allowed  her  to  step  inside  the  door  and  go  no 

9  further. 

10  Q      She  stepped  in  the  door? 

1 1  A      Correct. 

12  Q      And  you  said  "come  in  but  go  no  further"? 

13  A      I  said,  "you  can  step  in,  it  is  chilly," 

14  and  I  closed  the  door. 

15  Q      You  stood  for  this  ~  how  long  were  you 

16  together  inside  your  home? 

17  A      As  I  recall,  it  was  approximately  15 

18  minutes. 

19  Q      During  the  whole  time  you  were  standing; 

20  you  did  not  invite  her  to  sit? 

21  A      That's  correct. 

22  Q      Did  you  provide  any  information  to 
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1  Ms.  Schmidt? 

2  A      No,  sir. 

3  Q      At  the  time  that  you  were  assigned  to 

4  Madison,  what  were  you  working  on? 

5  A      I  was  in  the  process  of  concluding  a  final 

6  referral  on  First  Federal  Savings  of  Paragould, 

7  Arkansas. 

8  Q      What  was  involved  there? 

9  A      As  I  recall,  I  was  in  the  final  stages  of 

10  the  draft  referral  and  was  attempting  to  prepare  it 

1 1  for  signatures  and  submission. 

12  Q      What  was  the  size  of  the  First  Federal 

13  situation  in  terms  of  dollar  amounts? 

14  A      With  regard  to  the  loss? 

15  Q      Yes. 

16  A      First  Federal  of  Paragould? 

17  Q      Yes. 

18  A      Are  you  asking  overall  loss  caused  by  the 

19  association  or  just  the  losses  alleged  by  the 

20  criminal  referrals?  There  is  a  significant 

21  difference. 

22 Q      Let's  say  both. 
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1  A  The  actual  dollar  loss  identified  by  the 

2  RTC  I  do  not  recall.  The  dollar  amount  of  the 

3  criminal  referrals  collectively  was  several  million. 

4  Q  Presumably  the  dollar  loss  was  much  more 

5  than  for  the  institution? 

6  A  Yes,  sir. 

7  Q  Do  you  have  some  range? 

8  A  No,  I'm  sorry,  I  really  don't  remember. 

9  Q  More  than  100  million? 

10  A  I  don't  remember,  Mr.  Ben-Veniste.   I'm 

1 1  sorry. 

12  Q  You  are  saying  it  could  be  that  much? 

13  A  I  don't  know. 

14  Q  How  long  did  you  work  on  that? 

15  A  Off  and  on  for  two  years. 

16  Q  So,  more  or  less  the  whole  time  you  were 

17  there? 

18  A  No. 

19  Q  How  many  years  had  you  been  at  the  agency? 

20  A  A  little  over  four. 

21  Q  So  half  of  your  time,  more  or  less? 

22  A  Off  and  on,  yes,  sir. 
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1  Q      And  you  have  no  idea  how  much  loss  was 

2  caused  by  the  bank  going  under? 

3  MR.  GIUFFRA:    Objection.   That's  not  what 

4  her  testimony  is.    She  said  she  didn't  recall. 

5  THE  WITNESS:    I  don't  recall  at  this  point 

6  in  time  what  the  actual  dollar  loss  was  caused  by 

7  Paragould. 

8  BY  MR.  BEN-VENISTE: 

9  Q      I'm  not  asking  for  an  actual  dollar 

10  figure.   I'm  asking  for  a  range.   Was  it  100 

1 1  million?  200  million? 

12  MR.  FORSHEY:    You  asked  the  same  question 

13  over  and  over.    She  said  she  doesn't  recall. 

14  Q      Mr.  Giuffra  objected  to  that,  so  I  want  to 

15  make  sure  I'm  not  being  unfair  and  give  you  the 

16  opportunity  to  say  if  you  know. 

17  A      There  was  a  point  in  time  I  recalled,  but 

18  at  this  juncture,  I  can't  recall. 

19  Q      So  you  knew  it  but  you  forgot? 

20  A      I  can't  recall  at  this  point. 

21  Q      Do  you  remember  when  you  forgot  it? 
22 Now,  in  addition  to  First  Federal  of 


1  Paragould,  what  else  did  you  have  on  your  plate? 

2  A      I  was  planning  to  embark  on  an 

3  investigation  of  Savers  Savings. 

4  Q      Was  there  anything  else? 

5  A      I  still  had  some  other  referrals  out  there 

6  pending  on  other  institutions. 

7  Q      Do  you  remember  any  of  them? 

8  A      I  recall  there  was  one  pending  still  on 

9  First  America  Savings  of  Fort  Smith,  Arkansas. 

10  Q      Anything  else? 

1 1  A      Not  that  comes  readily  to  mind,  no,  sir. 

12  Q      Do  you  recall  having  any  communications 

13  directly  or  indirectly  with  the  Little  Rock  FBI  about 

14  institutions  that  the  FBI  was  interested  in  you 

15  investigating? 

16  A      Yes. 

17  Q      When  did  you  have  those  conversations? 

18  A      As  best  I  recall,  it  was  in  December  of 

19  1991. 

20  Q      And  with  whom  did  you  have  the 

21  conversations? 

22  A      Steve  Irons. 
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1  Q      What  do  you  recall  about  those 

2  conversations  in  terms  of  what  the  FBI's  priorities 

3  were? 

4  A      Mr.  Irons  didn't  identify  specific 

5  priorities  but  did  say  that  it  would  be  helpful  to 

6  him  after  we  discussed  the  institutions  I  would  be 

7  looking  at  if  I  would  undertake  the  investigation  of 

8  Savers  Savings  and  Capital  Federal  Savings  within  a 

9  reasonable  time  after  the  first  of  the  year. 

10  Q      Was  there  a  First  Federal  as  well? 

1 1  A      First  Savings,  yes,  sir.    It  became  First 

12  Federal. 

13  Q      So,  that's  different  than  Savers  Savings? 

14  A      Yes. 

15  Q      There  is  Savers  Savings  and  First  Savings 

16  that  later  became  First  Federal? 

17  A      Correct. 

18  Q      And  those  two  institutions  were  mentioned 

19  in  December  of  1991  in  terms  of  FBI  interest;  is  that 

20  correct? 

21  A      No,  sir.    I  believe  I  testified  the  other 

22  institution  in  addition  to  Saver  was  Capital  Federal 


1  Savings. 

2  Q      Did  you  ever  have  a  conversation  with 

3  respect  to  the  FBI's  interest  in  First  Savings? 

4  A      No,  sir. 

5  Q      Never? 

6  A      Not  that  I  recall. 

7  Q      And  so  we  understand  each  other,  we  are 

8  talking  about  First  Federal? 

9  A      Correct,  that  is  what  I  understand  you  to 

10  mean. 

1 1  Q      Did  you  ever  receive  an  assignment  with 

12  respect  to  First  Federal? 

13  A      I  had  it  scheduled  on  a  list  of  prioritized 

14  institutions  in  Arkansas  to  address  at  some  point  in 

15  time. 

16  Q      And  as  of  the  time  that  you  received  your 

17  assignment  for  Madison,  what  were  the  prioritized 

18  institutions  ahead  of  Madison,  if  there  were  any? 

19  A      There  were  several  failed  institutions  I 

20  was  responsible  for  investigating.   I  don't  recall 

21  the  exact  order  of  the  priorities. 

22  Q      Well,  give  us  the  best  of  your  recollection 
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1  which  were  the  ones  ahead  of  Madison. 

2  A      I  believe  I  have  a  document  that  can 

3  reflect  that  accurately,  if  I  may  look. 

4  Q      Do  you  have  a  recollection? 

5  A      As  to  the  exact  priority  lineup  prior  to 

6  Madison? 

7  Q      If  you  don't  any  exactly,  if  you  could 

8  speak  generally.   If  you  don't  have  any  general 

9  recollection,  so  be  it. 

10  A      I  recall  Savers,  because  I  knew  it  was  the 

1 1  next  investigation  I  was  going  to  go  on  to,  but 

12  beyond  that  I  don't  remember  what  the  lineup  of 

13  priority  was. 

14  Q      Were  there  others  ahead  of  Madison? 

15  A      As  I  recall,  yes. 

16  Q      Do  you  recall  approximately  how  many? 

17  A      No,  sir,  I  don't. 

18  Q      Was  First  Federal  ahead  of  Madison? 

19  A      I  don't  recall. 

20  Q      What  was  the  loss  associated  with  Savers 

21  Savings? 

22 A      I  recall  it  was  in  excess  of  $100  million, 
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1  I  believe. 

2  Q      And  with  respect  to  First  Federal? 

3  A      I  don't  recall. 

4  Q      Wasn't  that  significantly  larger  than 

5  Savers? 

6  A      I  believe  it  was. 

7  Q      Do  you  recall? 

8  A      No,  I  am  sorry,  I  don't  recall  the  dollar 

9  amount  of  the  loss.   No,  I  don't. 

10  Q      Do  you  have  a  range  of  loss  that  you  could 

1 1  provide  us  on  the  basis  of  your  recollection  with 

12  respect  to  First  Federal  of  Little  Rock? 

13  A      No,  sir.    I  simply  do  not  recall  the  dollar 

14  amount. 

15  Q      Do  you  know  if  it  was  100  million  or  a 

16  billion  dollars? 

17  A      No,  not  sitting  here,  I  don't  recall. 

18  Q      What  was  the  loss  associated  with  Madison? 

19  A      Between  40  and  $60  million. 

20  Q      Now,  who  was  it  who  assigned  you  to  work  on 

2 1  Madison? 

22  A      Mr.  Mike  Van  Valkenburg. 
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1  Q      And  did  you  have  a  discussion  with  him  in 

2  terms  of  why  you  would  move  ahead  in  priority  the 

3  Madison  investigation  ahead  of  the  others  that  had 

4  been  prioritized  as  more  important  than  Madison? 

5  A      Yes. 

6  Q      What  was  the  conversation? 

7  A      I  remember  we  discussed  after  some 

8  preliminary  investigation  what  the  findings  were,  and 

9  Mr.  Van  Valkenburg  indicated  that  he  and  Mr.  Iorio 

10  thought  I  should  continue  with  that  investigation 

1 1  based  on  the  preliminary  findings. 

12  MR.  BEN-VENISTE:    Read  that  answer  back, 

13  please. 

14  (The  reporter  read  the  record  as  requested.) 

15  BY  MR.  BEN-VENISTE: 

16  Q      My  question  is,  do  you  recall  whether 

17  Mr.  Van  Valkenburg  and  you  discussed  why  Madison 

18  would  be  moved  ahead  of  the  other  institutions  that 

19  were  prioritized  as  being  more  important  than 

20  Madison. 

21  A      No,  sir,  not  as  it  related  to  priorities. 

22 Q      Was  there  some  matter  discussed  either 
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1  between  you  and  Mr.  Van  Valkenburg  or  some  other 

2  superior  who  was  in  charge  of  making  assignments  to 

3  you  as  to  why  suddenly  Madison  would  be  moved  ahead 

4  in  terms  of  the  priority  of  review? 

5  A      The  discussion  did  not  focus  on  priority. 

6  Q      I  didn't  ask  you  whether  it  focused  on  it. 

7  I'm  asking  you  whether  it  came  up.    Suddenly  you  are 

8  asked  to  defer  other  things  that  were  prioritized 

9  involving  other  banks  and  you  were  asked  to  begin 

10  looking  at  Madison  immediately.   I'm  asking  you 

1 1  whether  someone  explained  why. 

12  A      I  was  asked  to  go  ahead  and  finish  what  I 

13  had  started. 

14  Q      Can  you  answer  my  question? 

15  A      I  believe  I  did. 

16  Q      Again,  you  have  indicated  that  there  were 

17  priorities  listed  for  your  investigative  review  ahead 

18  of  Madison  at  the  time  you  were  contacted  by 

19  Mr.  Van  Valkenburg.   I  am  asking  you  again  whether 

20  there  was  a  discussion  of  why  Madison  would  be  placed 

2 1  ahead  of  those  other  priorities. 

22  A      No. 
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1  Q      No  discussion? 

2  A      With  regard  to  why  Madison  would  be  placed 

3  ahead?  No. 

4  Q      Did  you  know  why  it  was  going  to  be  placed 

5  ahead? 

6  A      No,  sir.    I  was  simply  asked  to  continue 

7  what  I  had  started. 

8  Q      So,  you  had  no  idea  why  it  was  that  Madison 

9  would  now  be  your  principal  endeavor  in  terms  of 

10  investigative  work? 

11  A      I  was  instructed  to  continue  with  my 

12  investigation  once  it  was  underway. 

13  Q      Could  you  answer  my  question? 

14  A      No. 

15  Q      Let  me  see  whether  I  can  help  you.   Was  it 

16  because  suddenly  Mr.  McDougal  achieved  some 

1 7  additional  measure  of  notoriety  in  Arkansas? 

18  A      Not  that  I'm  aware  of. 

19  Q      Was  it  because  there  was  a  newspaper 

20  article  that  mentioned  Governor  and  Mrs.  Clinton? 

21  A      That  was  the  basis  for  the  initial  request 

22  to  undertake  the  investigation. 
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1  Q      Is  that  the  reason  why  in  your  view  it  was 

2  bumped  ahead  of  the  other  priority  items? 

3  A      I  don't  know  why  it  was  bumped  ahead  of 

4  other  priority  items,  as  you  have  phrased  it. 

5  Q      You  never  asked  anybody  and  you  never 

6  discussed  it  with  anybody? 

7  A      No,  sir. 

8  Q      Was  there  any  reason  other  than  the  fact 

9  that  the  Clintons  were  mentioned  that  you  could  point 

10  to  that  would  explain  why  it  was  moved  ahead  in  terms 

1 1  of  priority? 

12  MR.  FORSHEY:    I  will  object  to  the 

13  question.    It  assumes  one  of  the  reasons  is  because 

14  the  Clintons  were  mentioned. 

15  BY  MR.  BEN-VENISTE: 

16  Q      You  may  answer. 

17  MR.  GIUFFRA:    Are  you  confused? 

18  MR.  FORSHEY:    Read  back  the  question. 

19  (The  reporter  read  the  record  as  requested.) 

20  THE  WITNESS:    I  was  never  advised  why  it 

21  was  moved  ahead  in  priority. 

22  BY  MR.  BEN-VENISTE: 
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1  Q      And  you  never  figured  it  out  for  yourself? 

2  A      I  was  instructed  to  continue  with  the 

3  investigation.   No. 

4  Q      No,  you  never  figured  it  out  yourself? 

5  MR.  GIUFFRA:    Objection;  asked  and  answered 

6  for  about  the  fifth  time. 

7  BY  MR.  BEN-VENISTE: 

8  Q      You  may  answer. 

9  A      I  did  my  job.    I  didn't  give  a  lot  of 

10  thought  as  to  why  the  priority  may  have  shifted. 

11  Q      Do  you  recall  an  investigation  involving 

12  Cimmaron  Bank? 

13  A      Yes. 

14  Q      Who  was  in  charge  of  that  investigation? 

15  A      I  was  the  lead  criminal  investigator  on 

16  that. 

17  Q      How  much  time  did  you  spend  on  that? 

18  A      Best  recollection  is  a  matter  of  months. 

19  Q      How  many  hours? 

20  A      I  don't  remember. 

21  Q      Approximately? 

22 A      Anywhere  between  75  and  300. 
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1  Q      Did  anyone  else  work  on  that  investigation? 

2  A      Yes. 

3  Q      Who  else? 

4  A      Ed  Noyes. 

5  Q      Was  his  name  listed  on  the  report? 

6  A      To  which  report  are  you  referring? 

7  Q      The  criminal  referral. 

8  A      No. 

9  Q      Who  did  the  majority  of  the  work  on  that 

10  investigation? 

11  A      I  would  say  it  was  maybe  a  60-40  split, 

12  with  Mr.  Noyes  doing  approximately  60  percent  of  the 

13  work. 

14  Q      Is  there  some  reason  why  Mr.  Noyes' s  name 

1 5  did  not  appear  on  that  report? 

16  A      Yes. 

17  Q      What  was  that? 

18  A      Mr.  Iorio  determined  that  he  did  not  want 

19  Mr.  Noyes 's  name  on  that  report. 

20  Q      Did  you  discuss  that  with  Mr.  Iorio? 

21  A      Yes. 

22  Q      What  was  the  reason? 
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1  MR.  GIUFFRA:    I'm  going  to  object  right 

2  here.   I  think  we  are  spending  a  lot  of  time  on  a 

3  matter  that  has  nothing  to  do  with  the  regulation  of 

4  Madison. 

5  We  are  going  outside  the  scope  of  Senate 

6  Resolution  120.    If  you  want  to  bring  us  back  to  the 

7  regulation  of  Madison,  that's  fine.   But  to  examine 

8  her  on  every  matter  she  worked  on  at  the  RTC  in 

9  depth,  we  are  going  far  afield  of  what  the  Senate  has 

10  authorized  us  to  do. 

1 1  MR.  BEN-VENISTE:    Thank  you. 

12  BY  MR.  BEN-VENISTE: 

13  Q      Could  you  provide  the  conversation,  to  the 

14  best  of  your  recollection,  between  you  and  Mr.  Iorio 

15  about  why  he  did  not  want  Mr.  Noyes's  name  on 

16  the  report. 

17  MR.  GIUFFRA:    My  objection  stands.   I  want 

18  to  take  a  break  right  now.    Don't  answer  the 

19  question,  Ms.  Lewis. 

20  MR.  BEN-VENISTE:    Please  mark  the  time. 

21  (Recess  1 1 :20  to  11 :30  a.m.) 

22 MR.  BEN-VENISTE:    On  the  record.   It  is 
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1  11:30.    We  are  waiting  for  Mr.  Giuffra  to  return. 

2  (Pause.) 

3  MR.  GIUFFRA:    Unfortunately,  our  system 

4  doesn't  work  as  quickly  as  I  hoped.    I  am  trying  to 

5  get  some  guidance  as  to  permissible  scope  of 

6  examination. 

7  MR.  BEN-VENISTE:    Let  me  give  you  a  little 

8  guidance,  Mr.  Giuffra. 

9  MR.  GIUFFRA:    Can  I  finish  and  make  a  point 

10  without  your  interrupting?  My  concern  is 

1 1  Mr.  Ben-Veniste  intends  to  examine  Ms.  Lewis  about 

12  every  S&L  she  was  involved  in  in  Arkansas  in  detail. 

13  I  think  that  is  going  beyond  the  scope  of  Senate 

14  Resolution  120. 

15  What  I  would  ask  Mr.  Ben-Veniste  to  do  is 

16  go  into  another  area  and  come  back  to  this  one  after 

17  we  get  guidance. 

18  MR.  BEN-VENISTE:    Let  me  help  you, 

19  Mr.  Giuffra.   You  mentioned  in  the  course  of  your 

20  examination  that  Ms.  Lewis  was  placed  on 

21  administrative  leave  in  1994,  and  the  record  should 

22  not  indicate,  as  you  might  like  to  leave  it,  that 
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1  this  was  done  for  no  reason,  and  I  am  exploring  the 

2  possible  reasons  why  the  RTC  took  the  action  that  it 

3  did. 

4  BY  MR.  BEN-VENISTE: 

5  Q      I  believe  the  last  question  was  to  provide 

6  the  conversation  between  you  and  Mr.  Iorio  wherein 

7  Mr.  Iorio  explained  to  you  why  Mr.  Noyes  should  not 

8  have  his  name  reflected  on  the  criminal  referral 

9  regarding  Cimmaron  Bank. 

10  MR.  GIUFFRA:    I  would  ask  Ms.  Lewis  not  to 

1 1  answer  this  question. 

12  MR.  BEN-VENISTE:    You  are  directing  the 

13  witness  not  to  answer  the  question,  Mr.  Giuffra? 

14  MR.  GIUFFRA:    Until  we  get  a  ruling. 

15  MR.  BEN-VENISTE:    You  are  interfering  with 

16  my  inquiry  at  this  point,  Mr.  Giuffra.    I  suggest  you 

17  talk  to  Mr.  Chertoff  about  what  you  are  doing. 

18  BY  MR.  BEN-VENISTE: 

19  Q      Will  you  answer  the  question? 

20  A      Mr.  Ben-Veniste,  with  all  due  respect,  I 

21  have  been  instructed  by  Majority  counsel  not  to. 

22 MR.  BEN-VENISTE:    Please  mark  that. 
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1  MR.  GIUFFRA:    Once  we  have  had  a  chance  to 

2  confer,  we  can  go  back  to  this  area  if  it  turns  out 

3  to  be  appropriate. 

4  MR.  BEN-VENISTE:    Apparently  ~ 

5  MR.  GIUFFRA:    You  asked  this  woman  about 

6  her  divorce. 

7  MR.  BEN-VENISTE:    I  didn't  ask  her  about 

8  her  divorce,  Mr.  Giuffra.   You  are  exactly  wrong 

9  about  that.    I  am  now  asking  her  about  the  Cimmaron 

10  referral.  You  are  directing  her  not  to  answer  any 

1 1  questions  about  that,  including  the  PLS  involvement 

12  in  Cimmaron?  Are  you? 

13  MR.  GIUFFRA:    At  this  time,  yes. 

14  MR.  BEN-VENISTE:    Please  mark  this  area. 

15  BY  MR.  BEN-VENISTE: 

16  Q      Did  there  come  a  time  when  you  determined 

17  that  you  would  like  to  pursue  a  business  opportunity 

18  regarding  a  sweatshirt  or  other  type  of  T-shirt 

19  material  that  had  the  acronym  "BITCH"? 

20  A      Yes. 

21  Q      When  was  that? 

22  MR.  GIUFFRA:    I  want  to  object  to  this 
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1  question  also.    What  does  this  have  to  do  with  Senate 

2  Resolution  120?   This  resolution  has  nothing  to  do 

3  with  Ms.  Lewis's  business  dealings.   Under  this 

4  theory  of  relevance,  we  could  explore  a  myriad  of 

5  businesses  that  are  not  before  this  Senate 

6  committee. 

7  MR.  BEN-VENISTE:    Are  you  directing  her  not 

8  to  answer  about  the  acronym?  Mr.  Giuffra? 

9  MR.  GIUFFRA:    Answer  the  question. 

10  THE  WITNESS:   May  I  have  the  question  read 

1 1  back,  please. 

12  (The  reporter  read  the  record  as  requested.) 

13  THE  WITNESS:   November  1993. 

14  BY  MR.  BEN-VENISTE: 

15  Q      That  was  the  first  time  that  you  decided 

16  that  you  would  pursue  a  business  opportunity  relating 

17  to  BITCH? 

1 8  A      That  was  when  I  chose  to  act  on  the 

19  decision. 

20  Q      When  did  it  first  occur  to  you  to  go  into 

21  this  kind  of  a  business  opportunity? 

22  A      Off  and  on  since  1987. 
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1  Q      And  in  1993,  did  it  become  a  more 

2  attractive  prospect  to  you,  one  that  you  wanted  to 

3  follow  up  on? 

4  A      It  was  just  at  that  point  in  time  that  I 

5  made  a  decision,  not  necessarily  that  it  became  a 

6  more  attractive  prospect. 

7  Q      Was  it  before  or  after  the  personal 

8  profiles  of  you  had  appeared  in  the  press? 

9  MR.  FORSHEY:    Mr.  Ben-Veniste,  I  think  we 

10  are  very  far  afield  at  this  time.   This  is  certainly 

1 1  not  relevant  to  anything  I  have  seen  in  the  Senate 

12  Resolution  at  this  time. 

13  I  think  it  is  a  waste  of  time.   You 

14  complained  earlier  about  wasting  time,  and  I  think 

15  this  is  a  perfect  example  of  it. 

16  MR.  BEN-VENISTE:    Thank  you. 

17  BY  MR.  BEN-VENISTE: 

18  Q      You  may  answer  the  question. 

19  A      To  the  best  of  my  recollection,  it  was 

20  before. 

21  Q      And  what  did  you  indicate  the  acronym  stood 

22  for  in  1993? 
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1  A      "Boys,  I'm  taking  charge  here." 

2  Q      Anything  else? 

3  A      "Bubba,  I'm  taking  charge  here." 

4  Q      Anything  else? 

5  A      "Baby,  I'm  taking  charge  here." 

6  Q      Anything  else? 

7  A      "Bill,  I'm  taking  charge,  Hilary." 

8  Q      What  was  your  idea  about  this  business 

9  opportunity? 

10  A      It  was  an  idea  that  I  had  come  up  with  in, 

1 1  I  believe  1987,  and  I  wished  to  pursue  it  and 

12  possibly  generate  T-shirts  and  possibly  coffee  mugs, 

13  Post-it  notes,  if  I  could  find  someone  that  might  be 

14  interested  in  following  the  concept  of  the  "boys,  I'm 

15  taking  charge  here." 

16  Q      Did  you  do  a  proposal  in  writing  somewhere? 

17  A      Yes. 

1 8  Q      And  what  was  that  proposal? 

19  A      It  was  a  letter  to  I  believe  either  two  or 

20  three  companies  outlining  the  general  concept  and 

2 1  asking  if  there  was  an  interest  to  produce  T-shirts. 

22 Q      Did  you  receive  a  response  back? 
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1  A      Yes. 

2  Q      And  were  any  of  the  companies  interested? 

3  A      Yes. 

4  Q      And  did  you  enter  into  some  business 

5  arrangement  with  them  for  the  production  of  some 

6  garments  with  the  acronym  BITCH  on  them? 

7  A      Yes. 

8  Q      When  was  that  entered  into? 

9  A      As  best  I  recall,  between  December  1993  and 

10  early  February  1994. 

1 1  Q      While  you  were  still  at  the  RTC? 

12  A      That's  correct. 

13  Q      And  what  company  did  you  enter  into  an 

14  agreement  with? 

15  A      Lake  Street  T-shirts  and  Recycled  Paper 

16  Greetings. 

1 7  Q      Where  are  those  companies  located? 

18  A      Lake  Street  I  believe  is  in  Minneapolis, 

19  Minnesota.  Recycled  Paper  Greetings'  offices  are  in 

20  Chicago,  Illinois. 

21  Q      In  the  proposal  you  made  to  those 

22  companies,  did  you  outline  what  the  acronym  "BITCH" 
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1  would  stand  for  as  you  have  testified  here? 

2  A     Yes,  I  did. 

3  Q      Did  you  elaborate  in  any  way? 

4  A      I  don't  recall  elaborating. 

5  Q      Did  you  indicate  to  any  of  them  where  you 

6  were  employed  or  what  your  connection  to  Madison  or 

7  Whitewater  might  be? 

8  A      No,  sir,  not  that  I  recall. 

9  Q      You  expected  that  this  would  be  a 

10  profitable  enterprise? 

11  A      I  hoped  that  it  would  generate  some 

12  profits,  yes. 

13  Q      And  according  to  documents  that  have  been 

14  provided  to  us,  your  attorney  representing  you  in 

1 5  connection  with  that  business  venture  is  Mr.  Forshey? 

16  A     Mr.  Forshey  is  one  of  two  counsel  who 

17  represent  me  from  Butler  &  Binion.   It  was  another 

18  attorney  at  that  time  who  was  handling  that  matter 

19  for  me. 

20  Q      And  who  was  that? 

21  MR.  GIUFFRA:   I  would  like  to  object  to 

22  this  question.   I  do  not  see  what  this  has  to  do  with 
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1  Senate  Resolution  120,  a  business  venture  in  1993  or 

2  in  1994. 

3  MR.  FORSHEY:   I  will  join  in  that  objection 

4  and  again  indicate  that  this  is  not  only  not  relevant 

5  but  it  is  a  continued  waste  of  time  of  this  witness. 

6  BY  MR.  BEN-VENISTE: 

7  Q      Do  you  remember  his  name? 

8  A      Yes,  sir. 

9  Q      Who  is  it? 

10  A      Mr.  Robert  Curfis. 

1 1  Q      Can  you  spell  that,  please. 

12  A      Yes.   C-u-r-f-i-s,  as  in  Sam,  S. 

13  Q      Do  you  have  any  other  commercial  ventures 

14  relating  in  any  way  to  your  experience  at  the  RTC? 

15  MR.  FORSHEY:   I  will  object  to  the  form  of 

16  the  question.   It  assumes  that  the  acronym  you  are 

17  talking  about  relates  to  anything  she  has  done  at  the 

18  RTC. 

19  MR.  BEN-VENISTE:   Okay. 

20  BY  MR.  BEN-VENISTE: 

21  Q      You  may  answer. 

22  A      No,  sir. 
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1  Q      Have  you  proposed  to  write  a  book  about 

2  your  experiences? 

3  A      No,  sir. 

4  Q      You  have  never  written  any  outline? 

5  A      No,  sir. 

6  Q      And  had  no  discussions  with  anyone  about 

7  writing  a  book? 

8  MR.  FORSHEY:   I  will  object  with  regard  to 

9  any  discussions  between  my  client  and  counsel. 

10  You  can  answer  the  question. 

1 1  THE  WITNESS:   No,  sir,  I  have  never 

12  discussed  any  intentions  to  write  a  book,  if  I 

13  understood  your  question  correctly. 

14  BY  MR.  BEN-VEN1STE: 

15  Q      And  you  are  not  in  the  process  of  writing 

16  any  book  or  article  relating  to  your  experiences  as 

17  an  RTC  investigator? 

18  A      No,  sir. 

19  Q     Now,  with  respect  to  the  Cimmaron 

20  investigation,  the  reason  why  Mr.  Noyes  was  not 

21  listed  although  he  performed  the  majority  of  the 

22  work  -- 
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1  MR.  GIUFFRA:    Mr.  Ben-Veniste,  can  I  object 

2  here?  We  have  already  asked  that  you  go  to  another 

3  subject. 

4  MR.  BEN-VENISTE:    If  you  let  me  finish  my 

5  question  without  interrupting. 

6  BY  MR.  BEN-VENISTE: 

7  Q      It  has  been  deferred  for  the  moment.   I 

8  would  like  to  ask  you  now  with  respect  to  the 

9  Cimmaron  referral  whether  PLS  was  contacted. 

10  MR.  GIUFFRA:   Object  to  that  question  on 

1 1  the  same  grounds.   It  is  outside  the  scope  of  Senate 

12  Resolution  120. 

13  MR.  BEN-VENISTE:   That's  absurd, 

14  Mr.  Giufrra.   You  have  suggested  that  there  was  some 

15  unusual  factor  associated  with  the  consultation  of 

16  PLS,  and  I  am  exploring  that. 

17  BY  MR.  BEN-VENISTE: 

18  Q     Now,  again,  Ms.  Lewis,  do  you  recall 

19  whether  PLS  was  consulted  in  connection  with  the 

20  Cimmaron  referral? 

21  A      I  believe  they  were  provided  an  advance 

22  review  copy,  yes,  sir,  I  think  so. 
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1  Q      Who  provided  it  to  them? 

2  A     One  of  our  department  clerks  who  generally 

3  made  those  copies  and  provided  them. 

4  Q      Lee  Ausen  was  at  that  time  in  what  capacity 

5  at  RTC? 

6  A      The  department  head  of  criminal 

7  investigations. 

8  Q     So,  he  was  your  superior? 

9  A      Correct. 

10  Q     Let  me  show  you  what  has  been  marked  TS 

11  0357. 

12  (Exhibit  TS0357  identified.) 

13  BY  MR.  BEN-VENISTE: 

14  Q      I  ask  you  whether  you  can  identify  that. 

15  (Witness  examined  the  document.) 

16  A      Yes,  sir,  I  have  seen  this  document 

17  before. 

18  Q      What  is  it? 

19  A      It  is  an  internal  memoranda  from  Mr.  Ausen 

20  to  Ms.  Kim  Claxton,  senior  attorney,  regarding  the 

21  Cimmaron  Federal  Savings  criminal  referral. 

22 Q      Was  there  any  objection  to  having  PLS 
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1  review  the  Cimmaron  referral,  as  far  as  you  know? 

2  A      Not  that  I  am  aware  of. 

3  Q      Let  me  show  you  TS  1092. 

4  (Exhibit  TS1092  identified.) 

5  BY  MR.  BEN-VENISTE: 

6  Q      See  if  you  can  identify  that. 

7  (Witness  examined  the  document.) 

8  A      Yes,  sir.   I  have  seen  this. 

9  Q      What  is  that? 

10  A      It  is  an  E-mail  from  Ms.  Kimberly  Claxton 

1 1  back  to  Mr.  Ausen  indicating  that  she  has  attached 

12  her  comments  concerning  the  Cimmaron  referral  and 

13  soliciting  his  contact  if  he  had  any  questions. 

14  Q      Do  you  know  whether  there  was  the  exchange 

15  of  information  with  respect  to  suggestions  made  by 

16  PLS  in  connection  with  the  Cimmaron  referral? 

1 7  A      Yes,  sir,  there  was. 

18  Q      And  was  that  something  which  the  criminal 

19  investigations  unit  regarded  as  an  unwanted  intrusion 

20  into  its  work? 

21  MR.  GIUFFRA:   Read  that  question  back, 

22  please. 
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1  (The  reporter  read  the  record  as  requested.) 

2  THE  WITNESS:   It  was  something  that 

3  investigations  accepted  as  input  from  PLS. 

4  BY  MR.  BEN-VENISTE: 

5  Q      When  you  say  "accepted,"  was  it  accepted 

6  grudgingly  or  as  an  intrusive  meddling  with  your 

7  work,  or  was  it  accepted  as  a  constructive 

8  contribution,  if  you  know,  inasmuch  as  you  were  in 

9  charge  of  that? 

10  A      Your  question  with  regard  just  to  this 

1 1  particular  referral  that  we  were  talking  about  here? 

12  Q      Cimmaron.   We  are  talking  about  Cimmaron. 

13  A      As  I  recall,  it  was  deemed  something  that 

14  was  not  necessary  but  something  that  would  be 

15  reviewed  nonetheless. 

16  Q      So  you  would  say  that  it  was  not  helpful  to 

17  have  PLS  review  Cimmaron,  and  their  comments  were  not 

18  received  as  helpful  suggestions? 

19  A      Their  comments  were  received  for  review. 

20  Q      Have  you  finished  your  answer? 

21  A      Yes,  sir. 

22 Q      Are  you  saying  that  they  were  not  regarded 
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1  as  helpful? 

2  MR.  FORSHEY:    Do  you  want  to  take  a  look  at 

3  the  comments? 

4  BY  MR.  BEN-VENISTE: 

5  Q      Do  you  remember? 

6  A      May  I  review  the  comments?  Do  we  have  the 

7  attachment  available? 

8  Q      I'm  asking  you  whether  you  remember. 

9  A      I  remember  reviewing  the  comments  that  came 

10  back  from  Ms.  Claxton,  and  I  remember  thinking  that 

1 1  the  issues  raised  should  have  been  raised  by  the  U.S. 

12  Attorney.   I  don't  recall  believing  they  were 

13  particularly  helpful  or  not  helpful. 

14  Q      When  you  say  that  you  believe  they  were 

15  issues  that  should  have  been  raised  by  the  U.S. 

16  Attorney,  the  procedure  was  for  PLS  to  review  the 

17  material  before  it  was  sent  to  the  U.S.  Attorney; 

18  isn't  that  so? 

19  A      It  became  so  at  a  point  in  time,  yes,  sir. 

20  Q      At  some  point  after  you  sent  RTC  records  to 

21  your  attorney,  Mr.  Forshey,  do  you  recall  Mr.  Forshey 

22  visiting  with  you  and  other  of  your  colleagues? 
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1  A      Yes. 

2  Q      When  was  that? 

3  A      June  1994. 

4  Q      Was  that  while  you  were  still  employed  by 

5  RTC? 

6  A      I'm  sorry?   I  misunderstood  you.   Why  or 

7  while,  when  I  was  still  employed? 

8  Q      Yes. 

9  A      Yes,  sir. 

10  Q      Was  Mr.  Forshey  representing  any  of  the 

1 1  other  individuals,  as  far  as  you  know? 

12  A      No,  sir,  not  as  far  as  I  know. 

13  Q      What  was  the  purpose  of  the  meeting? 

14  A      I  had  invited  Mr.  Forshey  to  attend  a 

15  dinner  with  myself  and  some  of  my  colleagues  so  he 

16  would  get  a  general  flavor  for  the  atmosphere  and  the 

17  environment  that  we  were  working  in  and  some  of  the 

18  circumstances  that  were  surrounding  the  environment 

19  at  the  time. 

20  Q      So,  was  it  the  case  that  these  individuals 

21  spoke  in  your  presence  to  Mr.  Forshey  about  their 

22  experiences  with  respect  to  the  Madison  referral? 
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1  A      I  don't  recall  if  we  specifically  discussed 

2  Madison  or  not. 

3  Q      How  long  did  the  meeting  last? 

4  A      Two,  maybe  2-1/2  hours.   It  was  a  dinner. 

5  Q      Where  did  it  take  place? 

6  A      In  Kansas  City. 

7  Q      Who  attended? 

8  A      Mr.  Iorio,  Mr.  Ausen,  Mr.  Gary  Davidson, 

9  Mr.  Mike  Caron,  myself  and  Mr.  Forshey. 

10  Q      Were  there  any  subsequent  meetings  among 

1 1  your  colleagues  with  Mr.  Forshey? 

12  A      No,  sir,  nothing  I  can  recall  at  this 

13  point. 

14  Q      How  much  did  you  indicate  in  your  criminal 

15  referral  0004  in  1992  was  a  loss  attributable  to  the 

16  conduct  that  you  were  referring  as  the  subject  of 

17  your  criminal  referral? 

18  A      That  loss  is  indicated  on  the  first  page  of 

19  the  referral,  if  I  may  see  it  as  a  reference. 

20  Q      Yes. 

21  A      Thank  you.   The  dollar  amount  of  the 

22  possible  loss  is  estimated  at  between  350,000  up  to 
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1  $1  million. 

2  Q     Is  there  a  form  that  is  attached  that  would 

3  also  indicate  the  amount  of  loss? 

4  A     No,  sir,  not  that  I'm  aware  of. 

5  MR.  BEN-VENISTE:   It  is  five  minutes  to 

6  noon.  You  have  requested  that  we  take  our  luncheon 

7  recess  earlier  rather  than  later. 

8  How  much  time  would  you  request  for  lunch? 

9  MR.  FORSHEY:   45  minutes. 

10  MR.  BEN-VENISTE:   That's  fine.  Let's  say 

11  12:45. 

12  (Whereupon,  at  1 1:55  a.m.,  the  deposition 

13  was  recessed,  to  be  reconvened  at  12:45  p.m.  this 

14  same  day.) 
15 

16 
17 
18 
19 
20 
21 

22 
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1  AFTERNOON  SESSION        (12:53  p.m.) 

2  Whereupon, 

3  L.  JEAN  LEWIS 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  BEN-VENISTE: 

8  Q      Ms.  Lewis,  I  believe  when  we  broke  I  was 

9  asking  you  whether  there  was  a  form  on  the  criminal 

10  referral  — 

1 1  MR.  FORSHEY:   I'm  sorry,  Mr.  Ben-Veniste,  I 

12  did  want  to  indicate  for  the  record  we  were  scheduled 

13  to  be  back  at  12:45.   We  are  beginning  at  12:53. 

14  BY  MR.  BEN-VENISTE: 

15  Q      With  respect  to  where  we  left  off, 

16  Ms.  Lewis,  I  was  asking  you  whether  there  was  a  form 

17  on  the  criminal  referral  which  you  sent  in  in  1992 

18  related  to  Madison  for  the  amount  of  loss  known.   I 

19  would  direct  your  attention  to  the  document  Bates 

20  stamped  6713,  which  is  attached  to  the  criminal 

21  referral,  and  see  whether  that  refreshes  your 

22  recollection. 
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1  (Exhibit  6713  identified.) 

2  (Witness  examined  the  document.) 

3  THE  WITNESS:   Yes,  sir,  it  does.   This  is 

4  not  an  attachment  to  the  referral,  per  se.   It  is 

5  actually  part  of  the  body  of  the  form.   I  understood 

6  your  question  to  be  was  there  a  separate  form 

7  attached  to  the  referral,  and  this  is  actually  part 

8  of  the  referral. 

9  BY  MR.  BEN-VENISTE: 

10  Q      So,  as  part  of  the  referral,  there  is  a 

1 1  form  that  reflects  the  amount  of  loss  known  as  the 

12  result  of  the  alleged  violation;  correct? 

13  A     No,  sir. 

14  Q      Well,  would  you  explain  what  that  form  is? 

15  A      I  would  be  glad  to.   This  particular 

16  section  deals  with  predominantly  civil  losses  that 

17  may  have  already  been  identified  with  regard  to  the 

18  institution.   It  is  not  generally  used  to  identify 

19  information  regarding  the  alleged  loss  because  we 

20  have  no  proof  of  an  alleged  loss  at  the  time  that  the 

21  referral  is  made;  we  have  only  an  allegation  of 

22  loss. 


1  Q      So,  you  would  never  fill  out  that  form? 

2  A     No,  sir.   It  was  not  my  practice. 

3  Q      Let  me  see  if  I  can  help  you  by  refreshing 

4  your  recollection.  I  direct  your  attention  to  6919, 

5  which  appears  to  be  a  referral  from  1993,  to  the 

6  amount  of  loss  known,  and  see  whether  that  was 

7  something  that  you  filled  out  on  that  occasion. 

8  (Exhibit  6919  identified.) 

9  (Witness  examined  the  document.) 

10  THE  WITNESS:   Yes,  sir.   Evidently 

1 1  Mr.  Noyes  put  this  information  in  here. 

12  BY  MR.  BEN-VENISTE: 

13  Q      Mr.  Noyes  put  the  information  in  on  what? 

14  A      On  this  particular  referral,  which  I  think 

1 5  we  agreed  we  identified  by  the  last  three  numbers  as 

16  number  211. 

17  Q      What  referral  is  that?  What  institution? 

18  A      Madison  Guaranty  Savings. 

19  Q      And  was  that  a  departure  from  practice  to 

20  put  that  number  in? 

21  A      It  was  a  departure  from  my  individual 

22  practice. 
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1  Q      So,  you  never  put  it  in? 

2  A      Not  that  I  recall. 

3  Q      Did  you  know  of  any  loss  associated  with 

4  the  activity  which  was  the  subject  of  your  criminal 

5  referral  in  1992? 

6  A      Specific  loss? 

7  Q      Yes. 

8  A      No,  sir,  I  did  not  know  the  specific  dollar 

9  amount. 

10  Q      Did  you  know  of  any  dollar  amount  that  was 

1 1  specifically  lost,  known  loss? 

12  A      I  was  aware  there  was  ~  I'm  confusing  in 

13  my  own  mind  loss  with  litigation.   I  was  aware  there 

14  was  litigation  against  the  Frost  Company.   To  answer 

15  your  question,  no. 

16  Q      The  answer  is  that  you  did  not  know  of  any 

17  specific  amount  lost? 

18  A      No. 

19  Q      Before  we  left  for  lunch,  I  had  asked  you 

20  about  a  conversation  which  you  had  with  Mr.  Iorio,  in 

21  which  Mr.  Iorio  explained  to  you  why  your  name 

22  instead  of  Mr.  Noyes's  name  would  appear  on  the 
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1  Cimmaron  referral.   Would  you  be  kind  enough  to 

2  provide  your  recollection  of  that  conversation? 

3  A      Just  as  a  matter  of  clarification,  I  had 

4  previously  been  instructed  not  to  answer  until  a 

5  later  time  when  issues  were  resolved. 

6  Q      Apparently  they  are  resolved,  since  we  are 

7  not  hearing  anything  from  Mr.  Giuffra  at  the  moment. 

8  MR.  GIUFFRA:    I  object  to  the  question  for 

9  the  same  grounds  I  stated  previously. 

10  MR.  BEN-VENISTE:    The  objection  is  noted. 

1 1  THE  WITNESS:   Yes,  sir,  I  do  recall  that 

12  conversation  with  Mr.  Iorio. 

13  BY  MR.  BEN-VENISTE: 

14  Q      Who  was  present? 

15  A      I  believe  Mr.  Ausen,  Mr.  Iorio,  Mr.  Noyes 

16  and  myself. 

17  Q      And  where  did  the  conversation  take  place? 

18  A      In  our  offices  in  Kansas  City. 

19  Q      About  how  long  in  advance  of  the  submission 

20  of  the  criminal  referral  did  this  conversation  take 

21  place? 

22  A      As  best  I  recall,  it  was  prior  to  the 


5728 

367 

1  referral  even  being  drafted. 

2  Q      Who  drafted  the  referral? 

3  MR.  GIUFFRA:   Mr.  Ben-Veniste,  I  would  like 

4  to  state  another  objection  on  the  record  and  ask 

5  Ms.  Lewis  not  to  answer  further  questions  with  regard 

6  to  this  referral  until  you  at  least  articulate  for 

7  the  record  how  this  connects  with  Senate  Resolution 

8  120. 

9  MR.  BEN-VENISTE:   I  have  already  done  that, 

10  Mr.  Giuffra.   If  you  direct  her  not  to  answer,  then 

1 1  we  will  take  it  up  with  the  chairman. 

12  MR.  GIUFFRA:   In  order  to  truncate  this 

13  process,  I  have  already  advised  both  the  chairman  and 

14  Mr.  Chertoff  about  the  scope  of  your  examination  with 

15  regard  to  this  referral.  And  it  is  the  chairman's 

16  considered  view  that  it  would  be  outside  the  scope  of 

17  Senate  Resolution  120  unless  you  can  articulate  some 

18  basis. 

19  MR.  BEN-VENISTE:   The  basis  I  have 

20  articulated  already  on  the  record  is  that  you  have 

21  suggested  in  your  questioning  of  Ms.  Lewis  earlier  in 

22  this  deposition  process  that  Ms.  Lewis  was  put  on 

368 

1  administrative  leave  with  the  implication  that  there 

2  was  no  basis  for  it.   I'm  now  exploring  one  of  the 

3  bases  for  it. 

4  BY  MR.  BEN-VENISTE: 

5  Q     Now  who  drafted  the  Cimmaron  criminal 

6  referral? 

7  MR.  GIUFFRA:   Are  you  aware  of  any  evidence 

8  in  the  record  that  indicates  that  Ms.  Lewis  was  put 

9  on  administrative  leave  for  anything  having  to  do 

10  with  the  Cimmaron  referral? 

1 1  MR.  BEN-VENISTE:   Yes.   If  you  would  review 

12  the  records  that  have  been  provided  to  this 

13  committee,  you  would  know  about  it  also. 

14  THE  WITNESS:   May  I  have  the  question 

15  reread,  please? 

16  BY  MR.  BEN-VENISTE: 

17  Q      Who  drafted  the  Cimmaron  referral? 

18  A      It  was  predominantly  Mr.  Noyes,  with  some 

19  additional  input  from  me. 

20  Q      Prior  to  the  drafting  of  the  Cimmaron 

21  referral,  what  was  the  conversation  between  you, 

22  Mr.  Noyes  and  Mr.  Iorio  about  why  your  name  would 
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1  appear  and  not  Mr.  Noyes's? 

2  A      Mr.  Noyes  had  previously  been  the  managing 

3  agent  of  Cimmaron  Federal  Savings  prior  to  his 

4  joining  the  investigative  department.  Due  to  the 

5  circumstances  under  which  Mr.  Noyes  had  left  that 

6  particular  position,  Mr.  Iorio  did  not  wish  to  make 

7  an  obvious  affiliation  between  Mr.  Noyes  and  any 

8  continuing  investigation  of  that  particular 

9  institution,  which  had  been  assigned  to  me,  and  I  had 

10  a  very  strong  working  knowledge  of  it,  as  did 

1 1  Mr.  Noyes.   So  the  decision  was  made  at  that  point 

12  that  Mr.  Noyes  would  write  it,  and  I  was  asked  to 

13  sign  it. 

14  Q      The  reason  had  nothing  to  do  with  the  fact 

15  that  you  were  working  on  Madison  in  some  other 

16  capacity,  even  though  you  had  been  relieved  from 

17  responsibility  as  a  criminal  investigator  at  that 

18  point;  is  that  correct? 

19  A      That's  correct. 

20  Q      And  if  I  understand  what  you  are  saying  is 

21  Mr.  Iorio  thought  there  might  be  some  adverse 

22  reaction  to  Mr.  Noyes  being  associated  with  this 


1  criminal  investigation  relating  to  Cimmaron? 

2  A      Yes,  sir. 

3  Q      And  he  did  not  want  to  disclose  that  fact; 

4  correct? 

5  A      Yes,  sir. 

6  Q      Is  the  criminal  referral  something  that 

7  goes  to  the  criminal  defendant  if  charges  are 

8  brought,  or  is  this  a  confidential  investigative 

9  document? 

10  A      It  is  a  confidential  investigative 

1 1  document. 

12  Q      And  you  know  from  your  experience  as  a 

13  criminal  investigator  that  that  confidential 

14  investigative  document  is  not  producible  to  the 

15  defendant  in  a  criminal  case;  isn't  that  so? 

16  A      I'm  not  completely  cognizant  of  all  the 

17  rules  of  criminal  procedure,  but  that  is  my  basic 

18  understanding,  yes. 

19  Q      So,  it  was  to  keep  Mr.  Noyes's  involvement 

20  in  the  criminal  referral  from  the  U.S.  Attorney's 

21  Office  and  the  FBI,  that  his  name  did  not  appear  on 

22  it? 
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1  A      No,  sir. 

2  Q     Who  else  did  this  criminal  referral  go  to? 

3  A     Professional  Liability  Section. 

4  Q      And  you  wanted  to  keep  from  the 

5  Professional  Liability  Section  the  fact  that 

6  Mr.  Noyes  was  involved  in  the  investigation  because 

7  of  Mr.  Noyes's  prior  association  with  the 

8  institution? 

9  A      That's  my  understanding,  yes,  sir. 

10  Q     Is  that  because  there  would  be  something 

1 1  wrong  with  Mr.  Noyes  or  unethical  about  Mr.  Noyes 

12  being  involved? 

13  A      The  circumstances  revolving  around 

14  Mr.  Noyes's  removal  from  Cimmaron  had  something  to  do 

15  with  an  ethical  situation,  and  I  believe  that 

16  factored  into  Mr.  Iorio's  decision. 

17  Q      Could  you  explain  that? 

18  A      I  don't  really  have  enough  knowledge  to 

19  offer  a  cogent  explanation. 

20  Q     What  was  explained  to  you,  if  you  would 

21  please  provide  it? 

22 A      There  was  a  personnel  situation  that 
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1  existed  within  the  institution.   Mr.  Noyes  had  some 

2  involvement  in  that  particular  situation,  created 

3  some  sort  of  a  conflict.  And  as  a  result,  the  staff 

4  of  field  management  who  handled  the  managing  agents 

5  made  a  decision  to  remove  him  from  that  institution. 

6  Q      So  he  got  fired  from  Cimmaron?  Is  that 

7  what  you  are  saying? 

8  A      He  was  removed  from  Cimmaron.   I  wouldn't 

9  characterize  it  as  being  fired,  no,  sir,  because  he 

10  retained  his  employment  with  the  RTC. 

1 1  Q      Okay.   Who  was  he  working  for  at  this 

12  time?  I'm  sorry.   I  missed  the  central  part  of  what 

13  you  said.   Could  you  explain  again  who  Mr.  Noyes  was 

14  working  for  at  the  time  of  his  association  with 

15  Cimmaron? 

16  A      As  I  understand  the  way  that  the 

17  departments  in  the  RTC  function,  there  is  a  group 

1 8  within  the  corporation  that  handles  the  management  of 

19  all  field  sites,  managing  agents,  assistant  managing 

20  agents  and  personnel-like  stature.   Mr.  Noyes  was  at 

21  that  time  reporting  up  through  whoever  was  managing 

22  that  particular  area  for  the  RTC  that  handled  field 
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1  operations,  I  believe  it  was  called. 

2  Q      So,  he  was  working  for  the  RTC  and  managing 

3  Cimmaron? 

4  A      Yes,  sir. 

5  Q      And  then  he  was  removed  from  that 

6  assignment? 

7  A      That's  correct. 

8  Q      And  the  fact  that  he  was  removed  from  the 

9  assignment  you  are  saying,  according  to  what 

10  Mr.  Iorio  told  you,  was  the  reason  why  Mr.  Noyes's 

11  name  shouldn't  appear? 

12  A      Mr.  Iorio  told  me  he  felt  there  would  have 

13  been  a  conflict  for  Mr.  Noyes's  name  to  have  appeared 

14  on  the  referral,  and  that  was  his  judgment. 

1 5  Q      Well,  either  there  is  a  conflict  because  of 

16  the  underlying  action  or  there  isn't.   The  conflict 

17  would  not,  I  hope  you  will  agree,  arise  from  the  fact 

18  that  his  name  is  placed  on  something  that  he  did. 

19  MR.  FORSHEY:   I'm  going  to  object  to  the 

20  question.   The  question  posed  was  what  she  was  told 

21  by  Mr.  Iorio.   I  don't  think  she  has  indicated  she 

22  has  any  other  independent  knowledge. 
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1  BY  MR.  BEN-VENISTE: 

2  Q      You  may  answer,  if  you  remember  the 

3  question. 

4  THE  WITNESS:   May  I  have  the  question  back, 

5  please? 

6  (The  reporter  read  the  record  as  requested.) 

7  THE  WITNESS:    If  I  understand  the  question, 

8  the  conflict  that  arose  was  as  a  result  of  the 

9  underlying  action,  and  Mr.  Iorio's  concerns  focused 

10  on  the  fact  that  there  was  some  public  knowledge 

1 1  within  the  RTC  of  those  actions,  and  he  wished  to 

12  avoid  questions  or  confrontations  with  PLS  by 

13  avoiding  putting  Mr.  Noyes's  name  on  the  referral. 

14  BY  MR.  BEN-VENISTE: 

1 5  Q      Mr.  Iorio  recognized  that  as  a  result  of 

16  Mr.  Noyes's  prior  experience  with  Cimmaron,  there  was 

17  a  conflict  with  his  doing  the  criminal  investigation; 

18  correct? 

19  A      No,  sir. 

20  Q      What  is  the  conflict  that  you  have  just 

21  identified? 

22  A      There  was  no  conflict  in  Mr.  Noyes  actually 
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1  doing  the  criminal  investigation  or  the  work  within 

2  the  department.  The  conflict,  as  I  understand  it 

3  from  Mr.  Iorio,  existed  in  that  the  field  operations 

4  people  and  other  departments  within  the  RTC  were 

5  aware  of  reasons  that  Mr.  Noyes  was  pulled  off  of 

6  this  assignment  that  had  to  do  with  a  personnel 

7  matter,  not  anything  that  had  to  do  with  his  actual 

8  hands-on  work  there. 

9  Q      What  was  the  conflict  there?  Was  it  a 

10  conflict  of  interest? 

11  A      All  I  can  attest  to  is  what  Mr.  Iorio 

12  indicated  to  me,  that  he  believed  it  would  have  been 

13  a  conflict  and  wished  to  avoid  creating  any  further 

14  problems  for  Mr.  Noyes  being  involved  at  all  with 

15  Cimmaron. 

16  Q      But,  in  fact,  it  was  Mr.  Iorio  who  directed 

17  Mr.  Noyes  to  become  involved  and  to  take  the  laboring 

18  war  on  the  Cimmaron  investigation,  if  I  understand 

19  your  prior  testimony? 

20  A      That's  correct. 

21  Q      And  that's  the  reason  why  you  went  along 

22  with  the  proposal  to  put  your  name  on  the  referral, 
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1  even  though  you  didn't  write  it  and  even  though  you 

2  weren't  the  principal  investigator? 

3  MR.  GIUFFRA:   Objection.  You  are 

4  mischaracterizing  her  testimony. 

5  BY  MR.  BEN-VENISTE: 

6  Q      You  may  answer. 

7  A      Cimmaron  was  my  institution.    I  had  a  very 

8  cognizant  working  knowledge  of  it.   I  was  perfectly 

9  capable  of  writing  the  referral  and  worked  with 

10  Mr.  Noyes  in  some  capacity,  having  done  that. 

11  Q      As  I  understand  your  testimony,  you  were 

12  not  the  principal  author  of  the  referral,  nor  were 

1 3  you  the  individual  who  spent  the  most  time  on  the 

14  referral;  that  was  Mr.  Noyes  in  both  respects? 

15  A      That  is  correct. 

16  Q      So,  my  question  is,  is  the  explanation 

17  provided  by  Mr.  Iorio  the  only  reason  why  you  agreed 

18  to  sign  the  criminal  referral  instead  of  Mr.  Noyes? 

19  MR.  GIUFFRA:    Read  that  question  back, 

20  please. 

21  THE  WITNESS:   It  sounded  like  there  was 

22  something  missing  in  the  question. 
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1  (The  reporter  read  the  record  as  requested.) 

2  THE  WITNESS:  No,  sir. 

3  BY  MR.  BEN-VENISTE: 

4  Q     What  was  the  reason? 

5  A      I  had  an  additional  investigation  underway 

6  at  that  time  of  another  institution  with  serious 

7  statute  problems  and  I  was  trying  to  address  that  as 

8  well. 

9  Q      Because  you  had  another  institution  that 

10  had  serious  statute-of-1  imitations  problems  was  the 

1 1  reason  why  you  signed  the  Cimmaron  criminal  referral 

12  even  though  Mr.  Noyes  had  written  it  and  even  though 

13  Mr.  Noyes  had  done  the  majority  of  the  work?  That's 

14  the  explanation? 

15  MR.  GIUFFRA:   Do  you  need  that  question 

16  read  back?  It  has  a  lot  of  assumptions  built  into 

17  it. 

18  MR.  BEN-VENISTE:   We  will  take  as  much  time 

19  as  you  want,  Bob.   We  will  finish  this  depo  today. 

20  THE  WITNESS:   I  would  like  to  have  that 

21  read  back.  I  would  like  to  offer  some 

22  clarification. 
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1  (The  reporter  read  the  record  as  requested.) 

2  THE  WITNESS:   There  are  a  lot  of  questions 

3  in  there. 

4  MR.  GIUFFRA:   Can  you  answer  the  question 

5  or  is  it  too  confusing? 

6  THE  WITNESS:    It  is  not  a  yes  or  no 

7  question. 

8  BY  MR.  BEN-VENISTE: 

9  Q      You  can  provide  a  yes  or  no  explanation. 

10  A      It  was  Mr.  Iorio's  desire  that  this 

1 1  criminal  referral  on  Cimmaron  be  completed  in  an 

12  expeditious  manner.  Because  I  was  the  lead 

13  investigator  assigned  to  it  and  he  knew  Mr.  Noyes  had 

14  a  strong  working  knowledge  of  what  happened  at 

15  Cimmaron. 

16  He  was  also  aware  of  my  existing  statute 

17  situation  with  this  other  thrift,  he  made  the 

18  determination  for  a  number  of  reasons  that  Mr.  Noyes 

19  and  I  should  both  look  at  this  referral.  He  would  do 

20  most  of  the  drafting  and  I  would  do  some  of  the 

21  editing.   I  would  sign  it  and  it  would  go  in  and 

22  concurrently  I  would  continue  working  on  this  short 
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1  term  statute-of-limitations  issue. 

2  Q      What  institution  had  the  short  term  statute 

3  problem? 

4  A      Libertyville  Savings  of  Libertyville, 

5  Illinois. 

6  Q      Did  you  file  a  criminal  referral  regarding 

7  that  institution? 

8  A      No,  sir. 

9  Q      You  never  did? 

10  A      No,  sir. 

1 1  Q      Was  the  statute  problem  a  criminal  statute 

12  problem  or  civil  statute  problem? 

13  A      Criminal  statute. 

14  Q      Why  was  it  that  you  didn't  file  a  referral 

15  in  the  institution  that  had  the  statute  problem? 

16  A      The  potential  criminality  that  had  occurred 

17  had  occurred  at  such  a  point  in  time  in  the  1980s 

1 8  that  there  was  not  adequate  time  when  Kansas  City 

19  investigations  inherited  the  thrift  from  the  Chicago 

20  office  to  conduct  a  full-blown  investigation, 

21  generate  referrals  and  provide  the  FBI  with 

22  sufficient  time  to  conduct  an  investigation  prior  to 
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1  the  expiration  of  the  statute  dates. 

2  Q      When  were  you  first  assigned  to  that 

3  institution? 

4  A      Sometime  in  1993,  I  think. 

5  Q      When  in  1993? 

6  A      Whenever  the  Chicago  institution's  records 

7  were  shifted  to  Kansas  City  in  1993. 

8  Q      Tell  me  the  name  of  the  institution. 

9  A      Libertyville. 

10  Q      Where  is  it  located? 

11  A      In  Illinois. 

12  Q      In  Libertyville,  Illinois? 

13  A      Yes. 

14  Q      When  did  the  statute  run,  as  you 

15  understood? 

16  A      Late  January,  early  February  '94,  as  I 

17  recall. 

1 8  Q      What  was  the  nature  of  the  allegation  that 

19  you  were  investigating? 

20  A      Bank  fraud. 

2 1  Q      And  what  was  the  size  of  the  loss  in  that 

22  case? 


5735 

381 

1  A      Libertyville,  as  I  recall,  had  created  a 

2  multimillion  dollar  loss.   I  don't  remember  the  exact 

3  dollar  amount. 

4  Q      2  million?  50  million?  A  hundred  million? 

5  A      It  was  substantial. 

6  Q      Well,  2  million  is  substantial  to  me.   So 

7  we  have  a  different  frame  of  reference  here. 

8  A      I'm  sorry.   I  can't  give  you  the  exact 

9  number,  what  it  was. 

10  Q      I'm  not  asking  you  for  the  exact  number, 

1 1  Ms.  Lewis.   I'm  asking  you  for  a  ballpark  figure. 

12  Was  it  100  million?  200  million? 

13  A      Mr.  Ben-Veniste,  I  hesitate  to  even 

14  ballpark.   I  honestly  don't  remember. 

15  Q      You  have  no  idea? 

16  A      I  just  don't  recall. 

17  Q      But  that  was  the  matter  that  Mr.  Iorio 

18  assigned  you  to  as  the  principal  criminal 

19  investigator? 

20  A      I  believe  Mr.  Ausen  assigned  me  to  that 

21  task. 

22 Q      Did  he  assign  you  the  task  as  the  principal 
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1  criminal  investigator? 

2  A      Yes. 

3  Q     And  so  sometime  in  1993,  you  don't  know 

4  when,  you  were  assigned  that  task? 

5  A      Yes. 

6  Q      And  now  we  are  in  1994.   Do  you  remember 

7  when  the  Cimmaron  referral  was  made? 

8  A      No,  sir,  not  off  the  top  of  my  head  I 

9  don't. 

10  Q      Let's  see  if  we  can  refresh  your 

1 1  recollection. 

12  It  appears  from  our  records  that  the 

13  criminal  referral  was  produced  in  April  or  May  of 

14  1994.   Would  you  check  that  to  see  whether  that 

15  comports  with  your  recollection  as  refreshed. 

16  (Witness  examined  the  document.) 

17  A      Yes,  because  Mr.  Noyes  would  have  been 

18  working  on  it  through  February  and  March  and  probably 

19  drafting  it  before  this  time  frame. 

20  Q      But  you  say  the  statute  of  limitations  had 

21  already  run  on  Libertyville  in  February  of  1994? 

22  A      I  think  I  said  as  I  best  recalled.  I  could 
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1  probably  refresh  that  recollection  with  other 

2  documents. 

3  Q     What  document  would  you  use? 

4  A     Whatever  was  available  in  my  Liberty ville 

5  files. 

6  Q     Do  you  have  those  with  you? 

7  A     No,  sir.   I  don't  believe  they  were  asked 

8  for. 

9  Q     Do  you  have  them  at  home? 

10  A     No,  sir. 

1 1  Q     Where  would  they  be? 

12  A     At  the  RTC. 

13  Q     Had  the  individuals  who  were  responsible 

14  for  the  bank  fraud  in  Liberty  ville  ever  been 

15  prosecuted  before,  as  far  as  you  know? 

16  A     No. 

17  Q     And  how  close  did  you  come  to  completing 

18  your  assignment  before  the  statute  of  limitations  ran 

19  in  that  case  and  you  were  foreclosed  from  a 

20  prosecution  of  the  individuals  involved  in  that 

21  fraud? 

22 A     From  the  time  the  institution  was  assigned 


1  to  me  until  those  statutes  ran,  I  recall  having  the 

2  impression  there  was  not  adequate  time  to  conduct  a 

3  normal,  standard  investigation  to  allow  for  the 

4  decision  to  be  made  as  to  whether  or  not  referrals 

5  should  be  submitted. 

6  Q     So,  how  far  along  were  you  in  your 

7  investigation  at  the  time  that  you  concluded  that  you 

8  wouldn't  be  able  to  finish  before  the  statute  of 

9  limitations  ran? 

10  A      As  I  recall,  it  was  sometime  in  January 

11  1994. 

12  Q     And  how  much  time  had  you  spent  on 

13  Libertyville  in  1993? 

14  A     I  don't  recall  the  number  of  hours,  but  it 

15  was  after  Madison  and  then  up  through  the  first  of 

16  the  year. 

17  Q      Roughly  how  many  hours  did  you  spend  on 

18  this  investigation? 

19  A      Somewhere  between  20  and  200. 

20  Q      That's  your  best  estimate? 

21  A      That's  my  best  estimate. 

22  Q      It  could  have  been  as  little  as  20  hours? 
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1  A      Mr.  Ben-Veniste,  I  was  responsible  for  well 

2  over  40  thrifts,  a  lot  of  which  had  concurrent  issues 

3  happening  at  the  same  time,  and  it  is  difficult  for 

4  me  to  approximate  the  time  that  I  spent  on  any  one  of 

5  those  given  institutions. 

6  Q      Did  you  ever  have  any  contact  with  any  FBI 

7  or  Department  of  Justice  representative  in  connection 

8  with  Libertyville? 

9  A      No,  sir. 

10  Q      Is  there  some  form  that  gets  filled  out  ~ 

1 1  strike  that. 

12  Was  there  some  form  in  1994  that  was  filled 

13  out  or  some  memorandum  required  to  be  made  when  a 

14  case  of  fraud  could  not  be  adequately  investigated 

15  before  the  running  of  the  statute  of  limitations? 

16  A      There  was  no  specific  formatted  document 

17  that  I  recall. 

1 8  Q      Was  there  a  closeout  of  the  investigation? 

19  A      I  recall  advising  Mr.  Iorio  and  Mr.  Ausen 

20  both  by  E-mail  of  the  statute  problems  and  that  it 

2 1  was  my  recommendation  that  it  not  be  any  further 

22  pursued  for  those  reasons. 
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1  Q      When  do  you  recall  E-mailing  Messrs.  Iorio 

2  and  Ausen? 

3  A      Again,  my  best  recollection  would  be 

4  sometime  in  January  1994. 

5  Q      Were  there  any  other  institutions  where  you 

6  had  a  similar  problem  where  there  was  a  case  of 

7  criminal  fraud  in  1993  or  '94  that  you  weren't  able 

8  to  investigate  adequately  in  time  to  beat  the  statute 

9  of  limitations? 

10  A      I  don't  recall. 

1 1  Q      There  might  have  been,  but  you  don't 

12  recall? 

13  A      I  don't  recall. 

14  Q      What  did  Mr.  Iorio  and  Mr.  Ausen  reply  to 

15  you? 

16  A      They  concurred  with  my  assessment  regarding 

17  the  statute  problem. 

18  Q      So,  they  said,  okay,  drop  it,  close  it  out? 

19  A      Yes,  sir. 

20  Q      Was  it  referred  for  civil  fraud? 

21  A      No,  sir,  not  that  I'm  aware  of. 

22  Q      Why  was  that? 
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1  A      The  civil  statutes  would  have  long  since 

2  run  prior  to  the  criminal  statutes. 

3  Q      So  this  was  the  last  chance  to  get  any  kind 

4  of  reimbursement  from  the  perpetrators  of  the 

5  Libertyville  fraud? 

6  A      That's  correct. 

7  Q      Did  you  have  any  reason  to  believe  that 

8  those  individuals  were  impecunious? 

9  A      Yes. 

10  Q      And  what  was  that  reason? 

1 1  A      Based  on  a  review  of  the  documents  I 

12  received  from  the  investigator  who  had  conducted  the 

13  civil  and  partial  criminal  investigation  in  Chicago, 

14  there  was  enough  there  to  warrant  additional 

15  investigation. 

16  Q      Maybe  you  didn't  understand  my  question. 

1 7  The  case  had  been  investigated  previously 

18  by  a  civil  investigator  in  Chicago. 

19  A      Yes,  sir. 

20  Q      Do  you  remember  who  that  was? 

21  A      No,  sir,  I  don't. 

22 Q      You  had  liaison  with  that  individual  so  you 


1  didn't  have  to  reinvent  the  wheel  as  far  as  what  had 

2  been  done  before? 

3  A      No  liaison,  but  we  received  the  records  in 

4  the  Kansas  City  office. 

5  Q      You  had  no  other  conversation? 

6  A      No,  sir. 

7  Q      When  did  it  appear  to  you  that  you  weren't 

8  going  to  be  able  to  make  the  statute  of  limitations 

9  cutoff  for  the  first  time? 

10  A      I  can't  recall  a  date. 

1 1  Q      Well,  was  it  something  in  advance  of 

12  January  1994,  or  did  it  just  hit  you  in  January  of 

13  '94  that  you  weren't  going  to  be  able  to  make  it? 

14  A      It  seems  to  me  it  was  before  January  of 

15  1994,  because  I  recall  having  looked  at  it  in 

16  November  and  December. 

17  Q      When  you  say  "looked  at  it,"  what  do  you 

18  mean? 

19  A      Reviewed  documents. 

20  Q      Did  you  explain  to  Mr.  Iorio  or  Mr.  Ausen 

21  or  anyone  else  that  you  better  get  some  more  help 

22  fast  or  you  were  going  to  blow  the  statute  of 
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1  limitations  on  Libertyville? 

2  A      No,  sir. 

3  Q     Why  was  that? 

4  A      It  was  my  assessment,  regardless  of  the 

5  number  of  people,  to  put  on  a  case  like  that  to 

6  investigate  in  that  short  of  a  time  frame  with  the 

7  statute  running  like  that,  there  was  no  way  it  could 

8  be  done. 

9  Q      So,  things  had  not  progressed  sufficiently 

10  as  of  November  or  December  of  1994  so  that  even  if 

1 1  you  had  put  a  whole  task  force  on  it,  you  still 

12  couldn't  have  pulled  it  together? 

13  A      It  was  an  inherited  investigation,  and  the 

14  criminal  responsibility  was  to  revisit  and  ensure 

15  that  everything  had  been  done  that  could  be  done. 

16  Q      But  you  made  no  criminal  referral,  despite 

17  the  fact  that  you  thought  fraud  had  occurred? 

18  A      That's  correct. 

19  Q      Let's  move  on. 

20  MR.  BEN-VENISTE:   Let's  mark  this  as 

21  Deposition  Exhibit  1 . 

22 (Lewis  Exhibit  1  identified.) 
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1  MR.  GIUFFRA:   Can  I  see  a  copy  of  that? 

2  MR.  BEN-VENISTE:    You  can  see  the  whole 

3  thing. 

4  (Pause.) 

5  BY  MR.  BEN-VENISTE: 

6  Q      Ms.  Lewis,  let  me  show  you  what  is  a  LEXIS 

7  report  of  a  Newsweek  magazine  story.   You  are 

8  chuckling,  so  I  guess  you  have  seen  it  before;  is 

9  that  right? 

10  A      Yes,  sir,  you  are  correct. 

1 1  Q      Could  you  read  that  first  paragraph, 

12  please,  that  is  underlined  in  yellow. 

13  A      "Whitewater  is  at  least  good  for  business. 

14  Jean  Lewis,  the  original  whistleblower  whose  charges 

15  of  a  coverup  helped  persuade  Congressional 

16  Republicans  to  look  into  the  scandal,  has  decided  to 

17  market  T-shirts,  bumper  stickers  and  Post-it  notes. 

1 8  One  of  the  logos  thought  up  by  the  Resolution  Trust 

19  Corp.  investigator,  according  to  a  retainer  agreement 

20  signed  with  a  Dallas  law  firm,  is  BITCH,  short  for 

21  'Boys,  I'm  taking  charge  here,'  or  'Bill,  I'm  taking 

22  charge,  Hillary.'" 
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1  Q      Did  you  read  that  article  when  it  came  out 

2  more  or  less  contemporaneous  with  its  publication? 

3  A      Yes,  sir.    It  was  a  few  days  after  it  came 

4  out,  but  I  read  it. 

5  Q      Had  you  spoken  to  anyone  from  Newsweek 

6  prior  to  that  article  coming  out? 

7  A      Immediately  prior  to  this  article?  No, 

8  sir. 

9  Q      A  reference  is  made  to  a  retainer  agreement 

10  with  a  Dallas  law  firm.   Do  you  know  what  that  refers 

11  to? 

12  A      I  would  have  to  assume  that  it  refers  to 

13  the  engagement  agreement  between  myself  and  Butler  & 

14  Binion. 

15  Q      Did  you  make  that  available  to  anyone,  that 

16  agreement  available? 

17  A      No,  sir,  not  on  purpose. 

1 8  Q      What  is  the  reference  to  the  connection 

19  between  the  BITCH  project  and  the  retainer 

20  agreement? 

21  MR.  FORSHEY:   Counsel,  I'm  going  to  stop 

22  you  right  there.   To  the  extent  you  are  inquiring 
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1  about  matters  that  deal  with  attorney-client 

2  privilege  between  my  client  and  myself,  I  am  going  to 

3  instruct  her  not  to  answer  that. 

4  The  retainer  agreement  that  has  been 

5  referred  to  frankly  is  another  appalling  set  of 

6  circumstances  where  someone  appears  to  have  lifted  a 

7  document  marked  personal,  confidential  and  privileged 

8  to  Ms.  Lewis  and  apparently  forwarded  it  to  members 

9  of  Congress,  then  had  it  distributed  around 

10  Congress. 

1 1  The  document  that  is  referred  to,  as  I  have 

12  seen  it,  is  an  unsigned  document.  Nonetheless,  it  is 

13  still  an  appalling  situation.   I'm  going  to  instruct 

14  her  not  to  answer  anything  that  reflects  our 

15  attorney-client  privilege. 

16  MR.  BEN-VENISTE:   I  wouldn't  ask  her  to 

17  reveal  something  that  is  confidential.  But  as 

1 8  counsel  has  just  indicated,  this  is  something  that 

19  has  been  in  the  public  domain. 

20  MR.  FORSHEY:    Counsel,  I  will  point  out 

2 1  that  for  that  privilege  to  have  been  waived  in  any 

22  way,  that  has  to  be  an  intentional  relinquishment. 
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1  There  was  no  such  intentional  relinquishment. 

2  MR.  BEN-VENISTE:   Are  you  saying  that  was       l 

3  an  attorney-client  communication  that  was 

4  misappropriated  by  someone? 

5  MR.  FORSHEY:   That's  correct. 

6  BY  MR.  BEN-VENISTE: 

7  Q      Where  was  it  misappropriated  from, 

8  Ms.  Lewis,  if  you  know? 

9  A      A  fax  machine  at  the  Resolution  Trust 

10  Corporation  in  Kansas  City. 

11  Q      So,  a  confidential  attorney-client  document 

12  was  sent  on  a  fax  machine  to  the  RTC  in  Kansas  City? 

13  A      That  is  correct. 

14  Q      Was  that  your  personal  fax  machine? 

15  A      No,  sir. 

16  Q      Whose  fax  machine  was  it? 

17  A      It  belonged  to  the  RTC. 

18  Q      Who  had  access  to  it? 

19  A      Anyone  in  the  investigations  department. 

20  MR.  BEN-VENISTE:   Mr.  Forshey,  I  don't  know 

21  how  they  practice  law  in  Texas,  but  "confidential" 

22  means  that  you  are  supposed  to  do  something  to 

394 

1  protect  confidentiality. 

2  MR.  FORSHEY:   As  a  matter  of  fact,  there 

3  was  something  specifically  done  to  protect  the 

4  confidentiality  of  that  document.   It  included  a 

5  cover  page  that  indicates  it  is  directed  to  the 

6  recipient  only  and  that  anyone  who  is  in  receipt  of 

7  it  should  only  deliver  it  to  the  recipient,  should 

8  not  look  at  it  or  do  anything  further  with  it.   That 

9  clearly  was  not  done. 

10  MR.  BEN-VENISTE:    Do  you  have  a  copy  of 

1 1  that  cover  letter?  You  assume  I  am  familiar  with 

12  it.   I  will  tell  you  I  am  not.   If  you  have  a  copy  of 

13  it,  I  will  be  pleased  to  look  at  it. 

14  MR.  FORSHEY:    I  do  not  have  a  copy  of  it, 

15  Counsel.   I  am  telling  you  that  cover  letter  exists 

16  and  it  was  a  confidential  communication  and  was 

17  intended  to  be  such. 

18  MR.  BEN-VENISTE:   Was  there  some  urgency 

19  about  it  that  it  couldn't  be  mailed  in  a  sealed 

20  envelope? 

21  MR.  GIUFFRA:   Can  I  object  to  this  whole 

22  line  of  questioning.   It  is  irrelevant  and  a  waste  of 
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1  time.   When  are  we  going  to  deal  with  the  basis  of 

2  her  testimony  instead  of  this  irrelevant  nonsense 

3  about  BITCH  and  her  retainer  agreement  with  her  law 

4  firm? 

5  MR.  BEN-VENISTE:    If  you  will  stop 

6  cluttering  up  the  record  with  these  comments,  we  will 

7  move  ahead. 

8  MR.  GIUFFRA:   This  has  turned  into  a  giant 

9  fishing  expedition. 

10  MR.  BEN-VENISTE:    I  don't  think  it  is 

1 1  fishing.   Here  is  a  news  story  that  talks  about  a 

12  retainer  agreement  that  apparently  was  in  possession 

13  of  the  newspaper. 

14  MR.  GIUFFRA:   There  are  newspaper  articles 

1 5  about  all  sorts  of  things  involving  this  matter,  many 

16  of  which  you  would  vociferously  object  to  our 

17  investigating. 

18  MR.  BEN-VENISTE:   Here  we  are  talking  about 

19  an  agreement  that  this  witness  has  testified  was  a 

20  business  idea  that  she  thought  of  and  was  engaged  in 

21  at  the  time  that  she  was  working  for  the  RTC,  and 

22  here  is  a  public  story  about  it.   So,  I  don't 
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1  understand  what  fishing  would  have  to  do  with  that, 

2  Mr.  Giuffra.   Your  idea  of  fishing  is  clearly 

3  different  than  mine. 

4  BY  MR.  BEN-VENISTE: 

5  Q      So,  you  are  refusing  to  provide  any  further 

6  details  about  the  document  that  is  referenced  in  this 

7  newspaper  article  or  magazine  article  that  has  been 

8  marked  as  Lewis  Exhibit  1 ;  is  that  correct? 

9  MR.  FORSHEY:    Based  upon  the  advice  of 

10  counsel. 

1 1  THE  WITNESS:   Yes,  sir,  on  the  advice  of 

12  counsel. 

13  BY  MR.  BEN-VENISTE: 

14  Q      Did  you  receive  any  communication  or  have 

15  any  conversation  with  any  individual  from  the  FBI  in 

16  Little  Rock  or  the  U.S.  Attorney's  Office  in  Little 

17  Rock  during  late  1992  or  early  1993  about  providing  a 

18  referral  for  First  Federal  of  Little  Rock  or  Savers 

19  Savings  Bank? 

20  A      Not  that  I  recall. 

21  Q      How  about  going  further  into  1993.   When  is 

22  the  first  time  you  recall,  if  at  all,  anyone  from  the 
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1  U.S.  Attorney's  Office  or  the  FBI  bringing  to  your 

2  attention  a  request  for  investigative  assistance  with 

3  respect  to  First  Federal  of  Little  Rock  or  Savers 

4  Savings  Bank? 

5  A      I  don't  recall  any  specific  conversations 

6  with  FBI  or  U.S.  Attorney  personnel  on  those  two 

7  institutions  in  that  time  frame. 

8  Q      Did  you  receive  during  the  same  time 

9  frames,  1992  and  1993,  any  communication  from  anyone 

10  outside  of  those  agencies,  that  is,  the  FBI  and  the 

1 1  U.S.  Attorney's  Office,  with  respect  to 

12  communications  they  had  received  from  the  FBI  or  U.S. 

13  Attorney's  Office  regarding  First  Federal  of  Little 

14  Rock  or  Savers  Savings  Bank? 

15  A      May  I  ask  you  to  reiterate  that  specific 

16  time  frame  for  me  again? 

17  Q      1992,1993.    You  have  testified  about  a 

18  December  1991  conversation  with  Special  Agent  Irons. 

19  Now  I'm  taking  you  through  1992  and  1993. 

20  A      I  recall  a  conversation  when  an  RTC  senior 

21  investigative  specialist  from  the  Washington  office 

22  contacted  me.    I  don't  recall  the  date.   But  he  asked 
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1  if  I  was  aware  of  and  was  the  lead  investigator  for 

2  Savers  and  one  other  institution,  and  I  believe  I 

3  have  seen  a  document  to  that  effect,  that  I  think 

4  would  refresh  my  memory. 

5  Q      What  is  that  document? 

6  A      It  was  an  E-mail. 

7  Q      You  think  you  have  it  in  the  materials  that 

8  you  sent  us? 

9  A      I  believe  it  might  be  in  my  admin  file. 

10  MR.  BEN-VENISTE:    Why  don't  we  take  a  short 

1 1  recess  now  so  you  can  look  for  it. 

12  (Recess.) 

13  BY  MR.  BEN-VENISTE: 

14  Q      Have  you  had  the  opportunity  to  review  your 

1 5  file  to  see  whether  you  could  refresh  your 

16  recollection  with  an  E-mail  that  you  thought  was 

17  produced  to  us  in  your  administrative  file? 

1 8  A      Yes,  sir.    I  have  gone  through  the  files  in 

19  the  condition  they  currently  exist.   Rather  than 

20  waste  a  lot  of  time,  I  was  not  able  to  find  it  in  the 

21  location  where  I  thought  it  would  be. 

22  Q      What  location  did  you  think  it  would  be? 
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1  A     Late  1993. 

2  Q     So  the  files  are  in  the  condition  that  you 

3  provided  them  to  us  through  your  counsel.  To  what 

4  condition  are  you  talking  about? 

5  MR.  FORSHEY:  No,  Counsel,  I  don't  believe 

6  they  are.  I  believe  these  are  copies  of  what  was 

7  provided  to  you  in  folder  format.  These  are  in  a 

8  different  format. 

9  MR.  BEN-VENISTE:   It  is  in  the  order  that 

10  was  provided  to  us,  as  minority  staff,  from  the 

1 1  materials  that  you  provided. 

12  BY  MR.  BEN-VENISTE: 

13  Q      You  couldn't  find  it  in  the  chronological 

14  order  that  you  thought  would  be  there? 

15  A      I  was  not  able  to  locate  it.   I'm  sorry. 

16  Q     What  did  you  think  there  was  in  your  file 

17  with  respect  to  an  E-mail  on  the  subject? 

18  A      I  recall  the  conversation  with  Mr.  Donahue, 

19  and  my  best  recollection  is  that  I  noted  it  in  an 

20  E-mail  and  forwarded  that  on  to  Mr.  Ausen  and 

21  Mr.  Iorio. 

22 Q     What  did  you  think  was  contained  in  the 
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1  E-mail? 

2  A      Just  the  content  of  Mr.  Donahue's  questions 

3  to  me,  that  the  FBI  had  contacted  him  and  asked  him 

4  who  was  the  investigator  on  Savers  and  another 

5  institution  and  did  I  have  plans  to  investigate  them, 

6  and  I  told  him  that  yes,  I  did,  at  a  later  date. 

7  Q      So  this  was  in  roughly  what  month,  do  you 

8  recall? 

9  A      Late  1993.   I  don't  recall  the  specific 

10  month. 

11  Q      So  you  had  gone  from  December  of  '91  to 

12  late  '93,  and  you  received  this  inquiry,  and  you  said 

13  I'm  going  to  do  it  when  I  get  to  it  later;  correct? 

14  A      I  don't  think  that  is  an  accurate 

1 5  characterization . 

16  Q      What  had  you  done  up  to  that  point? 

17  A      I  recall  telling  Mr.  Donahue  that  Savers 

1 8  was  going  to  be  priority  and  would  be  addressed  as 

19  soon  as  possible. 

20  Q      What  had  you  done  up  to  that  point  on 

21  Savers? 

22  A      I  had  reviewed  some  initial  documents.  I 
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1  had  conducted  an  interview  with  a  borrower  from 

2  Savers  who  was  a  convicted  felon  that  offered  to  talk 

3  with  us. 

4  Q      He  called  you  or  you  called  him  in  the 

5  first  instance? 

6  A      He  contacted  us. 

7  Q      So,  somebody  contacted  you  and  you  agreed 

8  to  interview  that  person.   When  was  that,  what  year? 

9  A      I  believe  it  was  1993. 

10  Q      What  part  of  1993? 

1 1  A      My  best  estimate  is  it  was  within  the  first 

12  six  months  of  the  year. 

13  Q      And  you  have  no  better  way  of  establishing 

14  when  that  was? 

15  A      Possibly  spring,  but  that's  as  close  as  I 

16  can  get. 

17  Q      It  was  sometime  when  you  were  working  on 

18  the  Madison  matter? 

19  A      Yes,  sir. 

20  Q      So,  you  took  time  out  from  your  work  on  the 

21  Madison  matter  and  you  interviewed  this  individual. 

22  Where  did  you  conduct  the  interview? 
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1  A      Houston,  Texas. 

2  Q      You  traveled  to  Houston? 

3  A      Correct. 

4  Q      And  this  individual  said  he  had  information 

5  that  would  be  of  interest  to  you  in  a  criminal 

6  investigation  relating  to  bank  fraud? 

7  A      He  said  he  had  information  that  he  would 

8  like  to  share  with  us  regarding  Savers  Savings. 

9  Q      And  the  "us"  meaning? 

10  A      The  RTC  criminal  investigative  group  and 

1 1  PLS. 

12  Q      Did  you  travel  there  by  yourself  or  were 

13  you  with  anyone  else  from  RTC? 

14  A      I  went  with  someone  else. 

15  Q      Who  was  that? 

16  A      Ann  Lewis-Richardson. 

17  Q      Did  the  individual  provide  useful 

1 8  information? 

19  A      He  provided  substantial  documentation. 

20  Q      He  gave  you  documents? 

21  A      Yes. 

22  Q      Did  you  have  those  documents  before? 
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1  A     No. 

2  Q     What  did  the  documents  establish? 

3  A     It  was  a  variety  of  documents  on  a  variety 

4  of  topics  that  he  believed  to  have  been  fraudulent 

5  that  he  recommended  that  we  take  a  look  at. 

6  Q     Did  you  agree  that  they  seemed  to  establish 

7  fraud? 

8  A      I  did  not  have  an  adequate  opportunity  in 

9  that  two-day  time  frame  to  determine  whether  or  not 

10  those  documents  established  fraud  but  agreed  to  take 

1 1  them  and  look  at  them. 

12  Q      So,  did  you  take  them  and  look  at  them? 

13  A     Yes,  sir.   I  took  them  back  to  Kansas 

14  City. 

15  Q     Did  they  tend  to  establish  fraud? 

16  A      I  did  not  conduct  a  complete  review  at  that 

17  time. 

18  Q      When  did  you  get  to  it? 

19  A      I  provided  those  documents  to  the 

20  Professional  Liability  Section  for  use  at  their 

21  request. 

22  Q      When  was  that? 


1  A      I  don't  remember. 

2  Q      Approximately?  A  week  later?   10  days? 

3  Six  months? 

4  A      I  think  it  was  a  significant  amount  of 

5  time. 

6  Q      How  much? 

7  A      I  don't  know. 

8  Q      So,  the  documents  just  sat  there,  you 

9  didn't  get  to  review  them  until  they  were  sent  along 

10  to  PLS;  is  that  right? 

11  A      I  did  an  initial  review  when  they  came  in, 

12  set  them  aside  and  then  sent  them  to  PLS  at  a  later 

13  date. 

14  Q      You  indicated  that  you  didn't  have  time  to 

15  review  them  over  the  two-day  period  that  you  looked 

16  at  them,  sufficient  time,  and  then  you  set  them 

17  aside.  Did  you  write  up  any  report  about  the  fact 

18  that  you  had  met  with  this  individual  and  that  he  had 

19  provided  documentation  to  you  that  in  his  view 

20  established  fraud? 

21  MR.  GIUFFRA:   Mr.  Ben-Veniste,  I  will 

22  object  to  any  further  going  down  this  line.  This  is 
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1  well  beyond  the  scope  of  Senate  Resolution  120.  We 

2  are  investigating  Madison.   We  are  not  investigating 

3  other  savings  and  loans  and  how  she  handled  other 

4  investigations. 

5  She  worked  on  Madison  because  her 

6  supervisors  told  her  to  work  on  Madison.   You  are 

7  trying  to  impeach  Ms.  Lewis  based  on  her  handling  of 

8  other  matters.  That  would  allow  us  to  look  into  a 

9  whole  wide  range  of  matters  with  regard  to  every 

10  single  witness  that  comes  before  this  committee.  You 

1 1  are  singling  her  out  for  treatment  that  we  have  not 

12  afforded  everyone  else. 

13  MR.  BEN-VENISTE:   Well,  Mr.  Giuffra, 

14  without  taking  a  lot  of  time,  you  are  wrong. 

15  BY  MR.  BEN-VENISTE: 

16  Q      So,  to  go  back  to  my  question,  Ms.  Lewis, 

17  regarding  Savers,  did  you  communicate  to  anyone  that 

18  you  had  interviewed  this  convicted  felon  who  provided 

19  you  with  documentation  which  he  said  established 

20  fraud? 

21  A      Yes,  sir. 

22  Q      Who? 
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1  A      Someone  within  the  U.S.  Attorney's  Office, 

2  and  it  was  a  joint  communique  from  myself  and  Neysa 

3  Day  to  this  individual  indicating  that  this  convicted 

4  felon  had,  in  fact,  cooperated  with  the  RTC. 

5  Q      Was  that  in  connection  with  pursuing  the 

6  investigation  of  Savers?  Or  was  that  some  letter 

7  that  you  had  written  at  the  request  of  this  convicted 

8  felon  for  some  purpose  that  he  had? 

9  MR.  FORSHEY:    I  will  object  to  the 

10  question.   I  understood  Ms.  Lewis  to  say  that  it  was 

1 1  a  joint  communique,  not  something  she  had  written. 

12  BY  MR.  BEN-VENISTE: 

13  Q      With  that  amendment,  can  you  answer? 

14  A      The  gentleman  in  question  had,  in  fact, 

15  asked  us  if  we  would  communicate  to  the  U.S.  Attorney 

16  that  he  had  cooperated. 

17  Q      So,  he  had  cooperated  with  you,  but  you 

1 8  hadn't  done  anything  to  follow  up  on  it?   But  you 

19  were  willing  to  take  the  time  to  write  the  letter  to 

20  at  least  tell  the  U.S.  Attorney's  Office  that  he  had 

21  done  that  which  he  had  told  them  he  had  done; 

22  correct? 
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1  A      No.   That's  a  mischaracterization. 

2  Q     Okay.  You  correct  me. 

3  A      We  brought  the  documents  back  to  Kansas 

4  City.   I  did  go  through  them,  conducted  an  initial 

5  review  and  determined  that  there  were  matters  there 

6  that  should  be  further  investigated.  That 

7  investigation  was  slated  for  a  later  date.  At  this 

8  gentleman's  request,  Ms.  Neysa  Day  and  I  complied 

9  with  this  request  and  advised  the  U.S.  Attorney's 

10  Office  that  he  cooperated,  but  not  necessarily  with 

1 1  regard  to  the  specific  criminal  investigation  that  I 

12  was  going  to  undertake  on  Savers. 

13  Q      Right.   So,  was  it  that  he  was  going  to  be 

14  sentenced  for  some  other  crime? 

15  A      Yes. 

16  Q      So,  he  wanted  to  cooperate  with  the 

17  government  because  he  was  being  sentenced  for  some 

18  other  crime.  Did  that  involve  fraud? 

19  A      Yes. 

20  Q      So  he  was  convicted  of  that  fraud  and  was 

21  going  to  be  sentenced  for  it? 

22  A      Correct. 
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1  Q      And  what  was  his  name? 

2  A      Foy  Phillips. 

3  Q      Where  was  he  prosecuted? 

4  A      Can  I  confer  with  counsel  for  a  brief 

5  moment? 

6  Q      Sure. 

7  (Witness  conferred  with  counsel.) 

8  THE  WITNESS:   His  trial  took  place  in 

9  Houston,  I  believe  it  was  the  Seventh  District  of 

10  Texas. 

1 1  BY  MR.  BEN-VENISTE: 

12  Q      So  you  and  Ms.  Day  wrote  to  the  U.S. 

13  Attorney  or  Assistant  U.S.  Attorney  handling  that 

14  case  to  corroborate  the  fact  that  this  individual  had 

15  cooperated  by  providing  you  with  information? 

16  A      Correct. 

17  Q      Did  you  characterize  the  information  that 

18  he  had  provided  as  helpful  or  useful? 

19  A      I  don't  recall  how  it  was  characterized 

20  within  the  context  of  the  letter. 

21  Q      But  you  felt  it  was  useful? 

22  A      I  felt  it  could  be  useful,  yes. 
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1  Q      That's  an  important  distinction,  and  I  note 

2  that. 

3  My  initial  question  that  elicited  all  of 

4  this  about  the  letter  of  commendation  for  the 

5  cooperation  of  this  convicted  felon  was  whether  you 

6  had  communicated  to  the  U.S.  Attorney's  Office  or  the 

7  FBI  who  had  asked  you  to  pursue  the  investigation  of 

8  Savers  that  you  had  received  documentary  information 

9  from  an  inside  source. 

10  Did  you  understand  my  question? 

1 1  A      No,  sir,  you  lost  me  on  that  one. 

12  Q      I  will  rephrase  it.   The  FBI  in  1991  asked 

13  you  to  pursue  Savers;  correct? 

14  A      Correct. 

15  Q      At  some  point  in  1993,  someone  came  in  to 

16  you  directly  and  said  I  have  information  for  you 

17  about  Savers,  I  will  give  you  some  documents  that 

1 8  will  show  fraud.   You  thought  that  individual  had 

19  provided  you  documents  that  warranted  further 

20  review.  You  put  it  aside  to  review  later;  correct? 

21  A      Correct. 

22 Q      Now  I'm  asking  you  whether  you  got  back  to 
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1  the  FBI  and  said  incidentally,  I  haven't  had  time  to 

2  get  into  this  Savers  business,  but  you  ought  to  know 

3  that  I  got  some  documents  from  Mr.  X  who  thinks  they 

4  establish  fraud  and  he  has  given  them  to  me?  Did  you 

5  do  that? 

6  A      I  don't  recall  if  I  contacted  the  FBI  on 

7  that  matter  or  not. 

8  Q      So  when  was  it  that  you  did  get  back  to 

9  pursuing  the  Savers  investigation? 

10  A      I  didn't. 

11  Q      So,  1993  went  by  and  1994  went  by;  correct? 

12  A      Correct. 

13  Q      And  what  happened  to  the  individuals  in 

14  Savers?  Were  they  prosecuted? 

15  A      I  believe  Mr.  Noyes  submitted  additional 

16  referrals  on  Savers  Savings. 

17  Q      Were  they  prosecuted? 

18  A      I  don't  recall. 

19  Q      Do  you  know  when  the  statute  ran? 

20  A      No,  sir,  I  don't  remember. 

21  Q      What  about  Arkansas  Federal?  Did  you  get 

22  to  Arkansas  Federal  at  all? 
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1  A      I  recall  I  opened  a  preliminary 

2  investigation  on  Ark  Fed,  yes,  sir. 

3  Q      When  was  that,  Ms.  Lewis? 

4  MR.  GIUFFRA:   Can  we  take  a  break  right 

5  here? 

6  MR.  BEN-VENISTE:   Mr.  Giuffra,  I  really 

7  think  you  could  take  a  break  and  your  colleague  could 

8  stay  here  so  we  don't  have  to  interrupt  this. 

9  MR.  GIUFFRA:   I  want  to  confer  with 

10  Mr.  Chertoff  and  also  with  the  chairman  to  see 

1 1  whether  you  going  into  extensive  discussion  of  every 

12  single  matter  that  Ms.  Lewis  worked  on  has  anything 

13  to  do  with  Senate  Resolution  120.   You  will  not  allow 

14  me  to  do  that? 

15  MR.  BEN-VENISTE:   I  allowed  you  to  do  that 

16  over  lunch  and  over  a  break  when  you  rushed  over 

17  here.   If  you  have  something  to  say  in  terms  of 

18  directing  a  witness,  then  you  ought  to  say  it. 

19  MR.  FORSHEY:   We  are  going  to  take  a  short 

20  break  while  you  argue.  The  witness  needs  the 

21  opportunity  for  a  break. 

22 MR.  BEN-VENISTE:   If  the  witness  would  like 
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1  a  break,  we  would  be  pleased  to  accommodate  Ms.  Lewis 

2  as  we  have  before. 

3  MR.  GIUFFRA:    You  can  draw  a  connection 

4  between  Cimmaron  and  the  administrative  leave  issue. 

5  I  don't  see  how  you  can  draw  a  connection  between 

6  these  other  S&Ls  that  Ms.  Lewis  was  investigating  and 

7  anything  in  the  resolution. 

8  MR.  BEN-VENISTE:    Well,  it  has  to  do  with 

9  her  communications  with  the  FBI  and  what  the 

10  priorities  were  and  what  the  full  state  of  the  record 

1 1  will  show  in  terms  of  why  Madison  was  pursued  in  the 

12  way  that  it  was.   If  you  don't  like  that, 

13  Mr.  Giuffra,  and  I  presume  you  don't  like  that,  then 

14  you  can  do  what  you  think  is  necessary  to  try  to 

15  foreclose  us  from  looking  at  this.   I  don't  think  it 

16  is  in  your  interest  to  do  that,  and  I  know  it  is  not 

17  in  this  committee's  interest  to  do  that. 

18  MR.  GIUFFRA:   Why  don't  I  just  go  and 

19  confer. 

20  MR.  BEN-VENISTE:   Why  don't  you  just. 

21  (Recess.) 

22  (Lewis  Exhibit  2  identified.) 
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1  MR.  BEN-VENISTE:    We  are  now  proceeding  in 

2  Mr.  Forshey's  absence  with  the  agreement  of  the 

3  witness  and  Mr.  Levin. 

4  BY  MR.  BEN-VENISTE: 

5  Q      We  have  marked  as  Exhibit  2  a 

6  tape-recording  which  you  have  provided  to  us  which  is 

7  marked  2/2/94,  conversation  between  RTC  criminal 

8  investigator  J.  Lewis  and  FDIC  PLS  Attorney 
A.  Breslaw. 

Do  you  recognize  that  cassette? 

A      If  this  is  what  my  attorney  provided  to 
you,  then  I  will  accept  it  as  such. 

Q      Let  me  ask  you,  Ms.  Lewis,  whether  you 
deliberately  erased  any  portion  of  the  original  tape 
other  than  the  portion  that  you  recorded  over  to  put 
your  preface  remarks  on. 

A      No,  sir,  I  did  not. 

Q      And  that  goes  for  the  front  or  the  back 
side,  the  A  side  or  the  B  side? 

A      That  is  correct. 

Q      And  with  respect  to  the  A  side,  it  is  your 

testimony  that  quite  clearly  that  that  was  recorded 
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1  prior  to  the  B  side? 

2  A  Yes,  sir. 

3  Q  No  question  in  your  mind  about  it? 

4  A  No,  sir. 

5  Q  And  that  was  recorded  on  the  very  same  day 

6  as  the  A  side;  right? 

7  A      That  is  correct. 

8  Q      And  you  don't  remember  whether  you  had  put 
in  a  fresh  tape  or  it  was  a  reused  tape;  correct? 
When  I  say  "tape,"  I  mean  microcassette. 

A      I  don't  recall. 

Q      I  would  like  at  this  point  to  ask  you 
whether  the  copy  that  was  made,  of  which  this  is  a 
copy,  in  fact,  included  everything  that  was  on  the 
tape  that  you  provided  to  Independent  Counsel? 

A      No,  sir. 

Q      What  was  not  included? 

A      The  tape  I  provided  to  my  counsel  was  only 
the  B  side  of  the  tape  with  Ms.  Breslaw's 
conversation.   I  did  not  give  him  a  copy  of  the  A 
side. 

Q      I  understand  that.   Let  me  ask  you  then 
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1  more  precisely  whether  everything  on  the  B  side  is 

2  reflected  on  the  copy  that  was  made? 

3  A      To  the  best  of  my  knowledge,  yes. 

4  Q      I  would  like  to  play  the  tape  from  the  very 

5  beginning  and  have  you  listen  to  it. 

6  MR.  GIUFFRA:    Is  it  your  plan  to  play 

7  through  the  whole  tape? 

8  MR.  BEN-VENISTE:   No. 

9  MR.  LEVIN:    Which  side  are  you  on? 

10  MR.  BEN-VENISTE:    I  think  I  am  on  B.    It 

1 1  may  be  the  A  side  of  the  copy,  but  it  is  the  B  side 

12  of  the  original. 

13  (Whereupon,  the  tape-recording,  Exhibit  2, 

14  was  played.) 

15  BY  MR.  BEN-VENISTE: 

16  Q      Is  it  true,  Ms.  Lewis,  that  we  played  the 

17  tape  up  to  the  point  where  it  says  "come  in,  come  in" 

1 8  did  you  hear  your  voice  say  that? 

19  A      Yes. 

20  Q      The  preface  reflected  on  the  tape  you  have 

2 1  provided  is  not  the  preface  that  appears  on  the  tape, 

22  is  it?   It  is  a  preface  of  shorter  duration  than  what 
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1  you  actually  put  on  the  tape;  correct? 

2  A      That's  correct. 

3  Q      Now,  I  notice  that  there  was  a  period,  a 

4  little  bit  more  than  two  minutes  in  length,  where 

5  there  was  no  apparent  sound  on  the  tape  prior  to  your 

6  preface.  Do  you  agree  with  that  characterization? 

7  A      Yes. 

8  Q      Earlier  you  had  indicated  that  there  were 

9  some  sounds  of  paper  shuffling  and  bumps  and  keyboard 

10  noises.   Do  you  recall  that  testimony? 

1 1  A      Yes,  I  do. 

12  Q      And  how  do  you  square  that  testimony  with 

13  what  you  have  just  heard  on  this  tape? 

14  A      There  are  sounds  of  paper  shuffling  and 

1 5  bumping  and  keyboard  activity,  and  I  know  they  are  on 

16  the  other  side  of  the  tape.   When  I  made  that 

17  testimony,  I  believe  it  to  have  been  on  the  other 

18  side  of  the  tape  as  well.   Evidently  I  was  mistaken. 

19  Q      So,  it  is  your  testimony  now  that  you  are 

20  quite  sure  there  is  no  sound  of  papers  bumping  or 

21  keyboard  sounds  or  general  office  noise  on  the 

22  tape-recording  that  you  have  presented  to  us  which  is 
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an  exact  copy  of  what  you  provided  to  the  Independent 
Counsel? 

A      That  is  correct. 

Q  And  why  is  it  that  you  did  not  type  up  the 
preface  language  in  the  version  that  you  provided  to 
us? 

A      I  don't  recall  thinking  any  particular 
reason  why  I  should  or  should  not  at  the  time  the 
transcript  was  prepared. 

Q      Now,  as  I  heard,  the  very  end  of  your 
preface  seemed  to  run  directly  up  to  the  start  of  the 
conversation  reflected  in  the  transcript.   Was  that 
your  impression  as  well? 

A      Yes,  sir. 

Q      How  did  you  time  it  so  that  you  wouldn't 
erase  any  portion  of  the  tape  when  you  did  that? 

A      I  don't  recall  exactly  how  I  timed  that. 

Q      Did  you  do  it  or  did  someone  else  do  it? 

A      No,  sir.    I  did  it. 

Q      You  did  it  all  by  yourself? 

A  Yes,  sir.  I  prepared  the  opening  comments 
that  you  heard  leading  up  to  "come  in,  come  in"  on  my 

418 

1  own,  yes. 

2  Q      Did  you  prepare  them  first  on  another  tape 

3  and  then  record  them  on  to  the  original? 

4  A      No,  sir.    I  recorded  them  directly  on  to 

5  the  original. 

6  Q      What  machine  did  you  use? 

7  A      I  don't  remember  if  it  was  the  old  one  that 

8  had  malfunctioned  or  if  it  was  after  I  had  already 
purchased  the  new  one,  because  it  was  the  same  time 
that  I  asked  my  husband  to  duplicate  the  tape. 

Q  So,  when  your  husband  duplicated  the  tape, 
you  had  already  gotten  the  preface  on  there? 

A      That's  correct. 

Q      And  I  believe  you  testified  that  you  asked 
your  husband  to  duplicate  the  tape  about  a  week  or  so 
after  you  made  the  tape?  Is  that  your  recollection? 

A      I  think  that  was  my  best  recollection,  yes, 
sir. 

Q      So,  at  some  point  during  that  week,  you 
made  the  preface  and  dictated  it  on  to  the  tape? 

A      No,  sir.    I  dictated  the  preface  on  to  it 
the  very  similar  evening  that  my  husband  duplicated 


5754 

419 

1  the  tape  for  me. 

2  Q      So,  did  he  help  you  with  the  preface? 

3  A      No,  sir. 

4  Q      How  was  it  that  you  were  able  to  make  sure 

5  that  you  didn't  erase  over  with  your  preface  any  of 

6  the  dialogue  that  was  on  the  original  tape? 

7  A      As  I  recall,  I  wrote  the  preface,  I  picked 

8  up  the  recorder  and  I  rewound  it  back  to  the 

9  beginning  of  the  conversation,  dictated  the  preface 

10  and  took  my  best  shot. 

11  Q      So,  it  is  just  a  matter  of  fortuitous 

12  happenstance  that  you  didn't  run  over  the  first  part 

13  of  the  "come  in,  come  in"? 

14  A      No,  sir.    I  tried  to  make  a  conscious 

15  effort  not  to  run  over  the  "come  in,  come  in." 

16  Q      Did  you  time  it,  how  long  it  would  take  you 

1 7  to  say  the  preface? 

18  A      No,  I  didn't. 

19  Q      With  all  of  the  more  sophisticated 

20  tape-recording  equipment  that  would  be  present  in  a 

21  radio  newsroom,  you  chose  to  put  the  preface  on  with 

22  your  tape-recorder,  be  it  the  new  one  or  the  old  one? 
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1  A      That's  correct. 

2  Q      And  so,  in  order  to  establish  whether  you 

3  used  the  new  tape-recorder  or  the  old  one  to  put  this 

4  preface  on,  we  would  only  have  to  go  back  to  your 

5  record  of  purchasing  the  new  tape-recorder,  since 

6  that's  on  your  credit  card,  or  debit  card,  and  that 

7  would  tell  us  at  least  whether  you  had  purchased  the 

8  new  one  at  a  point  subsequent  to  making  the 

9  tape-recording;  correct? 

10  A      I  believe  that  would  probably  give  us  a 

1 1  much  better  answer. 

12  Q      If  you  had  already  purchased  the  new 

13  tape-recorder,  would  there  be  some  reason  to  use  the 

14  old  one? 

15  A      No,  sir. 

16  Q      Because  you  might  be  afraid  it  would 

17  malfunction  again  and  cause  some  obliteration  of  the 

18  tape,  which  you  didn't  want  to  happen;  right? 

19  A      Correct. 

20  Q      But  as  you  sit  here,  you  don't  remember 

21  which  one  you  used,  whether  you  were  worried  that  the 

22  tape  might  malfunction  because  you  were  using  the  old 
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1  one? 

2  A      No,  sir,  I  do  not  recall  which  one  I  used. 

3  Q      Wouldn't  that  have  been  a  concern  to  you 

4  that  the  old  one  might  have  malfunctioned  in  some  way 

5  and  destroyed  all  the  good  work  you  had  done? 

6  MR.  FORSHEY:    I  will  object  to  your 

7  characterization  as  good  work  she  has  done. 

8  MR.  BEN-VENISTE:    Okay.    So  it  is  not  good 

9  work. 

10  THE  WITNESS:    I  resent  that 

1 1  characterization.  I  don't  think  that  is  accurate. 

12  BY  MR.  BEN-VENISTE: 

13  Q      Well,  if  it  wasn't  good  work,  then  I  will 

14  accept  it. 

15  A      I  didn't  say  that,  either. 

16  MR.  GIUFFRA:    You  have  a  long-standing 

17  interest  in  tape-recordings. 

18  MR.  BEN-VENISTE:    Yes,  I  do.    You  are  right 

19  about  that. 

20  THE  WITNESS:    Read  back  the  question, 

21  please. 

22 (The  reporter  read  the  record  as  requested.) 
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1  THE  WITNESS:   The  response  to  that  is  I'm 

2  sure  if  I  was  using  the  old  one,  it  would  have  been  a 

3  concern  to  try  to  get  it  to  work  appropriately. 

4  BY  MR.  BEN-VENISTE: 

5  Q      So,  do  you  remember  that  you  had  that 

6  concern  when  you  wrote  out  this  preface  and  then 

7  applied  your  voice  to  the  original  tape? 

8  A      No,  I  don't. 

9  Q      Does  that  lead  you  to  believe  that  you 

10  probably  had  the  new  one  at  that  point? 

11  A      It  doesn't  lead  me  to  any  conclusion. 

12  Q      And  where  did  you  perform  this  work? 

13  A      To  which  work  are  you  referring? 

14  Q      The  application  of  the  preface  onto  the 

15  original  tape-recording. 

16  A      In  my  husband's  news  studio. 

17  Q      Was  your  husband  not  present? 

18  A      He  was  present. 

19  Q      Did  you  discuss  what  you  were  doing? 

20  A      No,  sir. 

21  Q      So  that  the  preface  would  have  been  made 

22  roughly  a  week  or  10  days,  then,  after  the  February 
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1  2nd  original  taping;  we  can  pretty  well  establish 

2  that? 

3  A      I  believe  so,  yes. 

4  MR.  BEN-VENISTE:    At  this  point,  I  would 

5  make  a  request  that  I  would  hope  Mr.  Giuffra  would 

6  join  in  for  purposes  of  being  able  to  have  some  more 

7  specificity  on  this  for  Ms.  Lewis's  debit  card 

8  records  for  February  and  January  of  1992  for  the 

9  purpose  of  seeing  whether  we  can  get  a  better  date  on 

10  the  purchase  of  the  new  equipment.   I'm  sorry.    1994 

11  that  would  be,  not  1992. 

12  Mr.  Giuffra,  do  you  join  in  that  request? 

13  MR.  GIUFFRA:    I  will  take  it  under 

14  advisement.   It  seems  like  something  so  far  afield 

15  from  what  the  Senate  is  presently  investigating. 

16  MR.  BEN-VENISTE:    I'm  sure  it  would  feel 

17  that  way  to  you. 

18  MR.  GIUFFRA:    I  said  it  seems,  not  feels. 

19  Mr.  Ben-Veniste,  it  is  now  2:30.    When  do 

20  you  think  your  examination  will  conclude? 

21  MR.  BEN-VENISTE:    In  time  for  Ms.  Lewis  to 

22  catch  her  plane. 
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1  MR.  GIUFFRA:    I  would  like  you  to  leave  me 

2  the  courtesy  of  some  time  to  do  some  follow-up 

3  questioning.   You  have  been  examining  Ms.  Lewis  for 

4  over  two  hours  longer  than  I  did,  and  I  focused  my 

5  examination  on  matters  relating  to  Madison.   You  have 

6  spent  time,  I  would  guess  over  a  half  hour,  just  on 

7  the  mechanics  of  her  tape-recording.  I  wonder  when 

8  we  are  going  to  finally  reach  some  of  the  merits. 

9  MR.  BEN-VENISTE:    Well,  Mr.  Giuffra,  if  you 

10  keep  applying  your  comments  to  this  record,  it  will 

1 1  take  longer,  not  shorter,  for  me  to  finish. 

12  BY  MR.  BEN-VENISTE: 

13  Q      Ms.  Lewis,  let  me  direct  your  attention  to 

14  the  point  at  which  you  were  still  employed  by  the 

15  RTC.    Did  you  maintain  a  Rolodex? 

16  A      Yes. 

17  Q      Did  you  on  that  Rolodex  maintain  the 

18  numbers  of  any  representatives  of  the  media? 

19  A      Yes. 

20  Q      And  do  you  remember  who? 

21  A      Yes,  sir. 

22  Q      Who? 
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A      Susan  Schmidt. 

Q      Anyone  else? 

A      No,  sir. 

Q      That  was  the  only  person  connected  with  the 
media  who  was  on  your  Rolodex? 

A      Yes,  sir. 

Q      Why  was  Susan  Schmidt  on  your  Rolodex? 

A      When  she  appeared  at  my  front  door  on 
October  5th,  she  offered  me  her  home  phone  number  and 
her  work  phone  number.    I  told  her  I  did  not  want 
them.    She  pressed  them  into  my  hand  and  said  "please 
keep  them."   I  took  them  to  work  the  next  day.    I  put 
them  in  my  Rolodex.    It  is  still  on  the  handwritten 
note.   It  just  sits  there.   I  never  actually  applied 
it  in  my  own  handwriting  to  my  Rolodex. 

Q      You  didn't  have  to,  apparently.   Was  it  a 
Rolodex  card  she  gave  you? 

A      No.    It  was  a  handwritten  note. 

Q      How  did  you  affix  that  to  your  Rolodex? 

A      I  didn't.    I  just  tossed  it  in  under  S. 

Q      Is  your  Rolodex  the  kind  that  rolls  around? 

A      No. 
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1  Q      It  is  more  of  a  filing  box? 

2  A      Correct. 

3  Q      Did  you  review  The  Congressional  Record 

4  testimony  that  you  provided  and  the  documents  that 

5  you  provided  in  connection  with  the  House 

6  investigation? 

7  A      Yes,  sir. 

8  Q      Did  you  provide  to  Representative  Leach  any 
documents  which  were  not  reflected  in  The 
Congressional  Record? 

MR.  GIUFFRA:    Objection.   I  don't  know  what 
the  ~  whether  she  will  know  what  is  in  The 
Congressional  Record  or  not. 

MR.  BEN-VENISTE:    If  she  doesn't  know, 
Mr.  Giuffra,  she  will  tell  us  that  without  your 
coaching. 

THE  WITNESS:    Would  you  mind  restating  your 
question. 

MR.  BEN-VENISTE:    Please  read  it  back. 

(The  reporter  read  the  record  as  requested.) 

MR.  GIUFFRA:    I  want  to  restate  my 
objection.   What  Congressional  Record? 
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1  MR.  BEN-VENISTE:    Why  would  you  restate 

2  your  objection?  What  purpose  would  it  serve  other 

3  than  cluttering  up  the  record  and  taking  more  time. 

4  This  is  just  what  I'm  pointing  to.   On  the  one  hand, 

5  you  say  you  want  time.   On  the  other  hand,  you 

6  clutter  up  the  record  unnecessarily.   Stating  an 

7  objection  performs  no  valid  function  here.   Restating 

8  an  already  made  objection  has  even  less. 

9  MR.  GIUFFRA:    If  you  would  frame  proper 

10  questions,  the  objections  would  not  be  necessary. 

1 1  MR.  BEN-VENISTE:    What  is  improper  about 

12  the  question,  Mr.  Giuffra,  in  your  view? 

13  MR.  GIUFFRA:    It  is  completely  ambiguous. 

14  MR.  BEN-VENISTE:    I  see.   Thank  you. 

15  BY  MR.  BEN-VENISTE: 

16  Q      Can  you  answer  the  question? 

17  A      With  all  due  respect,  Mr.  Ben-Veniste,  The 

18  Congressional  Record  is  large  and  ongoing,  and  I'm 

19  not  sure  there  is  a  way  I  can  answer  that. 

20  Q      So  when  you  reviewed  the  record,  it  did  not 

2 1  occur  to  you  that  there  were  any  documents  that  you 

22  provided  Mr.  Leach  that  were  not  included  — 
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1  MR.  FORSHEY:    I  don't  know  what  record  ~ 

2  MR.  BEN-VENISTE:    Please  don't  object  until 

3  I  finish  asking  my  question. 

4  MR.  FORSHEY:    I  am  trying  to  follow  your 

5  lead. 

6  MR.  BEN-VENISTE:    Well,  don't  follow  it  in 

7  that  respect. 

8  MR.  FORSHEY:    I'm  learning  how  to  practice 

9  law  here  in  Washington. 

10  MR.  BEN-VENISTE:    Do  what  I  say,  not  what  I 

11  do. 

12  MR.  GIUFFRA:    We  can  save  that  one  for  the 

13  hearing. 

14  MR.  BEN-VENISTE:    I'm  sure  it  will  go  over 

15  well. 

16  MR.  FORSHEY:    Probably  in  Texas. 

17  BY  MR.  BEN-VENISTE: 

18  Q      Did  you  hear  my  question? 

19  A      I  lost  the  question  in  there  somewhere. 

20  MR.  BEN-VENISTE:    Read  back  the  question. 

21  (The  reporter  read  the  record  as  requested.) 

22  THE  WITNESS:    Would  you  identify  for  me 
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which  portion  of  The  Congressional  Record  you  are 
asking  me  about? 

BY  MR.  BEN-VENISTE: 

Q      I  can  provide  it  to  you.    I  believe  it  is 
in  March  of  1994,  maybe  March  24th.    But  I  don't  know 
that  the  date  itself  would  be  any  particular  help  to 
you.    It  wouldn't  to  me  if  I  were  you. 

But  I  would  be  pleased  to  show  you  the 
volume  if  you  think  that  might  help. 

A      Well,  sir,  your  comment  has  refreshed  my 
memory.   I  was  thinking  your  question  was  with  regard 
to  the  hearings  in  April  of  this  year,  not  what 
occurred  in  March  of  1994.    So  thank  you  for  that 
clarification. 

Q      Okay.   Now  can  you  answer  the  question? 

A      Yes,  I  did  provide  Mr.  Leach  with  documents 
that  I  do  not  believe  appeared  in  The  Congressional 
Record,  to  the  best  of  my  knowledge. 

Q      What  documents  were  those? 

A      The  criminal  referrals. 

Q      Anything  else,  other  than  the  tape?  You 

played  him  the  tape,  but  you  didn't  have  a  transcript 
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1  at  that  point? 

2  A      No,  sir,  that's  correct. 

3  Q      So,  other  than  from  the  standpoint  of 

4  documents,  the  criminal  referrals,  was  there  anything 

5  else? 

6  A      Yes,  sir.    I  believe  there  were  other 

7  documents  that  did  not  appear  in  the  record. 

8  Q      What  other  ones? 

9  A      I  don't  know. 

10  Q      What  led  you  to  believe  that  there  were? 

11  A      I  had  provided  Mr.  Leach  during  our  meeting 

12  with  a  copy  of  my  criminal  administrative  file,  and 

13  the  documents  that  I  saw  relating  to  The 

14  Congressional  Record  as  it  was  produced  did  not 

15  contain  every  document  that  I  had  provided  Mr.  Leach 

16  in  that  criminal  administrative  file. 

17  Q      Roughly,  can  you  tell  from  the  standpoint 

18  of  volume  what  the  difference  might  have  been? 

19  A      No,  sir.    I  really  can't. 

20  Q      So,  you  provided  the  entire  criminal 

21  administrative  file? 

22  A      That's  correct. 
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1  Q      Was  that  limited  to  Madison? 

2  A      Yes,  sir. 

3  Q      So,  were  there  any  Madison-related 

4  documents  that  you  had  in  your  possession  that  you 

5  did  not  provide  to  Representative  Leach? 

6  A      In  my  possession  at  the  time  I  met  with 

7  him?  No,  sir. 

8  Q      I  didn't  mean  in  your  physical  possession. 

9  I  mean  in  connection  with  your  official  capacity  at 

10  RTC. 

1 1  A      Yes,  sir. 

12  Q      What  didn't  you  provide? 

13  A      A  veritable  RTC  inventory  of  Madison 

14  documents  that  were  retained  by  the  RTC. 

15  Q      How  did  you  make  the  decision  as  to  what 

16  you  would  provide? 

17  A      I  provided  him  with  the  documentation  that 

18  I  believed  to  be  necessary  for  me  to  substantiate  the 

19  reasons  that  I  had  wanted  to  meet  with  Mr.  Leach. 

20  Q      So  you  selected  materials  that  you  felt 

21  were  the  most  compelling? 

22  A      No,  sir.    That's  mischaracterized. 
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1  Q      Did  you  eliminate  the  materials? 

2  A      No,  sir. 

3  MR.  BEN-VENISTE:    I  wish  we  could  have  a 

4  video  deposition  to  listen  to  Mr.  Giuffra  laughing, 

5  making  a  fool  of  himself. 

6  MR.  GIUFFRA:    I  wish  we  could  have  a  video 

7  deposition  to  show  you  sneering  at  the  witness  and 

8  being  impolite. 

9  BY  MR.  BEN-VENISTE: 

10  Q      Do  you  think  I  have  been  impolite, 

11  Ms.  Lewis? 

12  A      You  are  both  putting  me  on  the  spot  and  I'm 

13  not  going  to  answer  that  question. 

14  Q      If  I  have  been  discourteous,  I  hope  you 

15  will  tell  me.   I  don't  mean  to  be. 

16  MR.  FORSHEY:    Do  we  have  a  question? 

17  BY  MR.  BEN-VENISTE: 

18  Q      Were  there  any  materials  that  you  excluded 

19  from  providing  Mr.  Leach  which  you  felt  were 

20  demonstrative  of  wrongdoing  in  connection  with 

21  Madison? 

22  A      I  provided  Mr.  Leach  with  a  complete  copy 
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1  of  my  administrative  file,  which  would  have  contained 

2  all  the  documents  relating  to  the  investigation  up  to 

3  that  point. 

4  Q      Were  you  able  to  tell  when  you  submitted 

5  the  1993  referral  what  the  loss  was  in  connection 

6  with  the  Campobello  referral? 

7  A      I  believe  it  is  documented  again  on  the 

8  front  of  the  referral,  if  I  may  use  that  as  a 

9  reference. 

10  Q      Do  you  recall  offhand?   I  would  be  pleased 

1 1  to  show  it  to  you. 

12  A      I  recall  that  it  was  —  I  believe  it  was 

13  around  300  to  $400,000. 

14  Q      Were  you  the  principal  investigator  in 

15  connection  with  the  Campobello  matter? 

16  A      No,  sir. 

17  Q      Who  was  that? 

18  A      Mike  Caron. 

19  Q      Did  you  participate  in  the  investigation? 

20  A      Yes,  I  did. 

21  Q      Did  you  understand  whether  the  interest  of 

22  the  investors  in  Campobello  was  taken  over  by  the 
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1  bank  or  sold  back  to  the  bank? 

2  A      I  understood  that  there  were,  as  I  recall, 

3  two  separate  occasions  on  which  investor  interests 

4  were  sold  back  to  Madison  Guaranty. 

5  Q      And  what  were  those?   What  was  your 

6  understanding? 

7  A      Mr.  Wade  sold  his  interest  at  one  point, 

8  and  then  I  believe  two  of  the  other  investors  sold 

9  out  their  interest  at  a  later  date. 

10  Q      And  those  two  other  investors,  did  they 

1 1  make  a  profit  as  the  result  of  selling  back  their 

12  interest,  or  couldn't  you  tell? 

13  A      I  would  have  been  glad  to  refresh  my 

14  recollection  by  looking  at  the  document. 

15  Q      This  is  the  criminal  referral  as  it  relates 

16  to  Madison.   The  first  page  of  our  copy  is  somewhat 

17  obliterated.   But  working  back  from  the  first  legible 

18  Bates  stamp  page,  it  would  seem  that  this  would  be 

19  6870,  et  seq. 

20  (Exhibit  6870  identified.) 

21  (Witness  examined  the  document.) 

22  THE  WITNESS:    I  think  I  reviewed  this.    Can 
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1  I  hear  the  question  again,  please? 

2  (The  reporter  read  the  record  as  requested.) 

3  THE  WITNESS:    Without  wasting  time  and 

4  rereading  the  entire  referral,  it  appears  to  me  that 

5  two  of  the  partners  stood  to  make  money,  and  the 

6  other  two,  as  I  recall,  without  carefully  rereading 

7  the  referral,  did  not  make  any  money. 

8  BY  MR.  BEN-VENISTE: 

9  Q      Were  you  able  to  see  what  the  purchase 

10  price  was  and  what  the  sale  price  was  as  a  result  of 

1 1  your  review  for  the  interests  that  were  sold  back? 

12  A      I  located  some  dollar  amounts,  and  I  don't 

13  know  that  they  related  specifically  to  those  two 

14  questions,  purchase  and  sale. 

15  Q      Well,  at  the  point  that  the  individuals 

16  sold  back  their  interest,  who  did  they  sell  it  to? 

17  A      Mr.  Flake  and  Mr.  Wallace,  as  sellers,  sell 

1 8  the  property  back  to  the  Madison  Financial 

1 9  Corporation. 

20  Q      And  Mr.  Nelson? 

21  (Witness  examined  the  document.) 

22 A      Mr.  Nelson  and  the  other  partner, 
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1  Mr.  Jones,  sold  their  interest  back  to  Madison 

2  Financial  Corporation,  the  referral  indicates  for  an 

3  additional  $725,000. 

4  Q      So  they  made  $725,000  selling  their 

5  interest  back  to  the  bank? 

6  A      I  believe  that's  what  I  said. 

7  Q      Did  it  strike  you  as  unusual  at  a  time  when 

8  the  bank  was  in  trouble  that  it  was  able  to  provide  a 

9  handsome  profit  in  repurchasing  those  interests? 

10  A      Mr.  Ben-Veniste,  you  have  characterized  it 

11  as  a  handsome  profit.    The  institution  had  to  get 

12  approval  from  the  Federal  Home  Loan  Bank  to  make  a 

13  larger  investment  in  their  subsidiary  to  buy  back 

14  Mr.  Jones's  and  Mr.  Nelson's  interests,  as  I 

15  understand  it. 

16  Q      But  did  it  strike  you  as  unusual  that  while 

17  the  institution  itself  was  in  serious  trouble,  it  was 

18  able  to  purchase  the  interests  in  this  investment 

19  that  I  take  it  you  noticed  wasn't  doing  very  well  at 

20  a  substantial  profit? 

21  A      It  struck  me  as  odd.   And,  yes,  I  think 

22  your  word  was  "troublesome,"  that  the  institution 
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1  would  have  to  come  up  with  that  kind  of  money.   But 

2  you  have  characterized  it  as  a  significant  gain,  and 

3  I  don't  think  that  they  actually  made  a  gain  on  their 

4  investment. 

5  Q      You  don't  know  whether  they  made  a  gain  or 

6  a  loss? 

7  A      No,  sir.    I  haven't  gone  through  this 

8  carefully  enough  to  ascertain  that. 

9  Q      And  it  wouldn't  refresh  your  recollection 

10  at  this  point  as  to  whether  you  knew  it  then  when  you 

1 1  made  the  referral? 

12  A      I  don't  recall.   And  that  was  Mr.  Caron 

13  that  made  that  referral. 

14  Q      What  is  the  difference  between  a 

15  corporation  and  a  partnership? 

16  MR.  FORSHEY:    I  will  object  to  the  extent 

17  you  are  calling  for  a  legal  conclusion.   But 

18  certainly  Ms.  Lewis  can  give  you  her  understanding, 

19  if  she  has  one. 

20  MR.  BEN-VENISTE:    That's  all  I'm  asking 

21  for.    I'm  not  going  to  put  it  in  Black's. 

22 THE  WITNESS:    My  understanding  is  a 
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1  corporation  is  an  incorporated  entity  made  up  of 

2  however  many  individuals  have  joined  that  particular 

3  corporation.   A  partnership  would  be  comprised  of 

4  individuals  who  have  so  stated  they  are  going  to  go 

5  into  a  partnership  together  but  not  necessarily 

6  incorporated. 

7  BY  MR.  BEN-VENISTE: 

8  Q      Would  there  be  any  differences  in  terms  of 

9  liabilities,  as  far  as  your  understanding  goes,  in 

10  terms  of  corporate  entity  versus  the  partnership 

1 1  entity? 

12  A      Well,  as  counsel  has  pointed  out,  I'm  not 

13  offering  legal  definitions  here.   But  my 

14  understanding  is  that  would  be  identified  in  how  the 

1 5  documents  for  the  entity  were  drawn  up. 

16  Q      You  wouldn't  recognize  any  general 

17  difference  in  the  way  that  liabilities  are  treated  if 

18  the  entity  is  a  partnership  as  compared  with  a 

19  corporation? 

20  A      You  are  asking  me  to  draw  some  legal 

21  conclusions.   I  don't  think  I  can  -- 

22  Q      I'm  just  asking  about  your  understanding. 
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1  A      My  understanding,  Mr.  Ben-Veniste,  would  be 

2  a  corporation  can  be,  from  the  standpoint  of 

3  liability,  sued  as  a  corporation  or  jointly  and 

4  severally.  A  partnership  can  be  sued  as  a 

5  partnership  or  the  partners  individually  and  jointly 

6  and  severally. 

7  Q      When  you  say  a  corporation  can  be  sued 

8  "jointly  and  severally,"  what  do  you  mean  by  that? 

9  Who  would  be  the  joint  and  several  party? 

10  A      I  would  say  the  management  of  the 

1 1  corporation,  the  directors  of  the  corporation.   You 

12  are  drawing  me  into  areas  of  legalities  that  I  am  not 

13  comfortable  discussing. 

14  Q      Okay.    I  don't  mean  it  in  any  way 

15  disrespectfully  to  you,  but  I  would  like  just  to  find 

16  out  the  basis  of  your  understanding  so  that  I  could 

17  better  understand  some  assumptions  that  you  made  or 

18  some  conclusions  that  you  drew  in  or  about  1992. 

1 9  In  that  regard,  if  I  ask  you  to  look  at  the 

20  1992  referral,  I  ask  you  to  look  at  page  7  of  that 

21  referral  which  is  Bates  stamped  6699.    I  ask  you  how 

22  Whitewater  is  described  there  in  terms  of  the  type  of 
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1  entity. 

2  (Witness  examined  the  document.) 

3  A      Am  I  to  understand  your  question  that  on 

4  this  particular  page,  there  is  a  definition  that  you 

5  are  asking  me  to  look  for  of  Whitewater? 

6  Q      No.    I'm  just  asking  you  to  look  for 

7  Whitewater,  where  the  number  of  entities  are  listed, 

8  and  to  read  out  how  it  is  described. 

9  A      "Whitewater  Development  Corporation, 

10  Incorporated." 

1 1  Q      Did  you  understand  that  Whitewater  was  a 

12  corporation  when  you  made  this  criminal  referral? 

13  A      Yes. 

14  Q      Did  you  know  who  the  officers  were? 

15  A      To  the  best  of  my  knowledge,  no,  strike 

16  that.    I  do  not  recall  who  the  officers  were.   I  knew 

17  who  the  principals  were,  but  I  did  not  know  who  held 

18  what  office  within  the  corporation. 

19  Q      Was  there  some  document  that  said 

20  "principals"? 

21  A      No,  sir.    That  was  my  term. 

22  Q      With  respect  to  the  checks  that  you 
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1  reviewed  from  the  Whitewater  Development  Corporation, 

2  Inc.,  did  you  notice  who  the  signatories  were  on 

3  those  checks? 

4  A      Yes,  sir. 

5  Q      The  ones  which  were  the  subject  of  your 

6  preliminary  conclusion  reflected  in  this  referral 

7  that  check  kiting  had  occurred? 

8  A      Yes,  sir. 

9  Q      And  who  were  the  signatories? 

10  A      James  McDougal  and  Susan  McDougal  signing 

1 1  as  James  McDougal  and  as  herself. 

12  Q      Did  you  see  any  checks  from  the  Whitewater 

13  Development  Corporation,  Inc.  that  were  signed  by 

14  Bill  Clinton  or  Hillary  Rodham  Clinton? 

15  A      No,  sir. 

16  Q      Now,  you  felt  it  was  necessary  to  include 

17  the  Clintons  as  named  witnesses  in  connection  with 

18  the  criminal  referral  that  you  submitted;  correct? 

19  A      Correct. 

20  Q      And  yet  at  the  same  time  you  knew  that  this 

21  was  very  confidential  and  potentially  harmful 

22  material  if  it  were  to  be  disseminated;  correct? 
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1  A      That's  correct. 

2  Q      You  knew  that  it  might  well  have  an  effect 

3  on  the  election  if  it  were  determined  that 

4  Mr.  Clinton  or  Mrs.  Clinton  were  involved  in  some 

5  criminal  investigation,  did  you  not? 

6  MR.  GIUFFRA:    Objection.   That  calls  for 

7  speculation  on  her  part. 

8  BY  MR.  BEN-VENISTE: 

9  Q      You  may  answer. 

10  A      In  doing  my  job,  I  identified  the  witnesses 

1 1  and  the  targets  and  suspects  that  I  thought  were 

12  necessary,  submitted  it  in  the  appropriate  time 

13  frame,  and  the  chips  had  to  fall  where  they  would 

14  fall. 

15  Q      I  understand  that.    Did  you  understand  that 

16  by  including  the  Clintons  as  named  individuals, 

17  albeit  as  witnesses,  in  this  referral,  that  if  this 

18  material  were  publicized,  that  it  could  have  a 

19  negative  effect  on  Mr.  Clinton  in  his  presidential 

20  race? 

21  A      I  will  acknowledge  that  a  possibility 

22  existed,  yes. 
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1  Q      You  had  that  in  mind,  didn't  you? 

2  A      I'm  not  sure  I'm  understanding  what  you  are 

3  asking,  Mr.  Ben-Veniste. 

4  Q      You  knew  that  if  it  had  come  out  publicly 

5  that  Mr.  Clinton  or  Mrs.  Clinton  were  referred  to  in 

6  a  criminal  investigative  report,  that  it  might  have  a 

7  negative  effect  on  the  presidential  race  in  terms  of 

8  Mr.  Clinton's  chances? 

9  A      It  was  possible,  yes. 

10  Q      Did  you  understand  that  Ms.  Casey  was 

1 1  telling  you  in  October  1993  with  respect  to  C0004, 

12  the  1992  criminal  referral,  that  her  office  would 

13  consider  pursuing  the  underlying  allegations  if 

14  additional  information  were  brought  to  their 

15  attention? 

16  A      No,  sir,  I  did  not  understand  that. 

17  MR.  BEN-VENISTE:    Let  me  refer  to  FBI  1006, 

18  which  is  also  referenced  as  KBK  48. 

19  (KBK  Exhibit  48  identified.) 

20  BY  MR.  BEN-VENISTE: 

21  Q      It  is  a  letter  from  Paula  J.  Casey,  United 

22  States  Attorney,  to  Ms.  L.  Jean  Lewis  dated  October 
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1  27,  1993.    I  refer  to  the  last  paragraph  "Although  I 

2  am  declining  to  take  further  substantive  action  on 

3  this  referral,  my  decision  does  not  foreclose  future 

4  prosecutions  about  the  matters  covered  by  the 

5  referral  or  related  matters  in  the  event  that  my 

6  office  and  the  FBI  are  given  access  to  records  or 

7  information  indicating  that  prosecutable  cases  can  be 

8  made." 

9  Does  that  refresh  your  recollection, 

10  Ms.  Lewis? 

1 1  A      Yes.   May  I  see  the  document,  please? 

12  Q      Yes,  certainly. 

13  A      Thank  you. 

14  (Witness  examined  the  document.) 

15  Q      Have  you  had  a  chance  to  read  it? 

16  A      Yes,  sir.    Thank  you. 

17  Q      Does  it  refresh  your  recollection? 

18  A      Yes,  it  does. 

19  Q      Do  you  recall  telling  -- 

20  MR.  FORSHEY:    Just  a  second,  Couns 

21  (Witness  conferred  with  counsel.) 

22  (Recess.) 
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1  MR.  GIUFFRA:    I  have  two  formal  requests. 

2  MR.  BEN-VENISTE:    It  is  taking  longer  every 

3  time  you  do  this. 

4  MR.  GIUFFRA:    First,  I  would  like  you  to 

5  leave  me  some  time  to  do  some  follow-up  examination. 

6  You  have  already  exceeded  the  amount  of  time  I 

7  examined. 

8  MR.  BEN-VENISTE:    So  what,  Mr.  Giuffra?   Is 

9  there  some  rule  that  says  that  because  a  witness  that 

10  we  have  requested  is  questioned  first  by  you  that  I 

1 1  can't  finish  my  questioning?   I  don't  understand 

12  that. 

13  MR.  GIUFFRA:    Can  I  please  be  allowed  to 

14  make  my  statement? 

15  MR.  BEN-VENISTE:    You  are  just  taking  more 

16  time. 

17  MR.  GIUFFRA:    Since  your  deposition  of  the 

18  next  witness  commences  at  4:30,  if  you  could  make 

19  arrangements  to  have  another  lawyer  from  your 

20  committee  be  here  so  I  will  be  able  to  conduct  my 

21  examination. 

22 MR.  BEN-VENISTE:    You  want  me  to  make  those 
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1  arrangements  now  or  during  the  next  break? 

2  MR.  GIUFFRA:    The  two  people  sitting  here 

3  can  do  it  while  you  are  examining  Ms.  Lewis. 

4  MR.  BEN-VENISTE:    Does  that  conclude  your 

5  remarks? 

6  MR.  GIUFFRA:    Yes. 

7  MR.  BEN-VENISTE:    Thank  you. 

8  BY  MR.  BEN-VENISTE: 

9  Q      Are  you  okay? 

10  A      I  apologize.   These  things  have  to  run 

1 1  their  course.    It  takes  a  few  minutes  for  the  cough 

12  to  go  away. 

13  Q      Tell  me  when  you  are  ready. 

14  A      I  am  prepared  to  continue. 

15  Q      Is  it  correct  that  it  was  your  view,  at 

16  least  as  of  1993,  that  you  assumed  that  Mr.  and 

17  Mrs.  Clinton  had  knowledge  of  the  fact  that 

18  Mr.  McDougal  must  have  been  getting  money  to  pay  the 

19  mortgage  obligations  of  Whitewater  through  some 

20  improper  means? 

21  A      That  does  not  accurately  characterize  or 

22  reflect  what  I  thought. 
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1  Q      Did  you  make  some  assumption  with  respect 

2  to  what  the  Clintons  must  have  thought  about  in  terms 

3  of  the  mortgage  obligations  of  Whitewater  Development 

4  Corporation? 

5  A      Only  speculation  to  that  effect. 

6  Q      So  it  wasn't  even  an  assumption;  it  was  a 

7  speculation? 

8  A      I  will  call  it  a  presumption. 

9  Q      A  presumption,  okay. 

10  Are  presumption  and  speculation  more  or 

1 1  less  the  same  in  your  vocabulary? 

12  A      No.    I  will  qualify  that  as  a  presumption. 

13  Q      So  that  is  stronger  than  a  speculation? 

14  A      Yes,  sir. 

1 5  Q      What  was  your  presumption? 

16  A      That  the  outstanding  mortgages  on 

17  Whitewater  were  being  paid  somehow  through 

18  Mr.  McDougal's  efforts  and  that  I  thought  it  would  be 

19  incumbent  upon  the  other  members  of  Whitewater  as  the 

20  corporation  to  wonder  where  the  money  was  coming  from 

21  to  make  those  payments. 

22 Q      So,  you  presumed  that  the  Clintons  would 
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1  have  to  wonder  where  the  money  was  coming  from,  and 

2  once  they  set  themselves  to  wondering,  they  would 

3  only  conclude  that  Mr.  McDougal  was  getting  this 

4  money  in  some  improper  way? 

5  A      I  presume  that  such  a  business  interest 

6  would  be  something  that  they  would  want  to  track  and 

7  that  the  final  answer  as  to  whether  or  not  they  knew 

8  about  it  would  be  appropriately  concluded  by  the 

9  authorities  such  as  the  Independent  Counsel,  if  I  got 

10  your  question. 

1 1  Q      My  question  has  to  do  with  what  assumptions 

12  or  presumptions,  as  you  put  it,  you  were  making,  not 

13  what  some  other  investigative  group  was  making  back 

14  in  1993. 

15  Again,  you  presumed  that  the  Clintons  would 

16  necessarily  know  that  there  were  some  problems 

17  associated  with  making  the  mortgage  payments  of 

18  Whitewater  and  that  they  should  also  have  known,  once 

19  they  knew  the  former,  that  Mr.  McDougal  would  be 

20  involved  in  some  impropriety  in  connection  with 

21  providing  the  funds  to  make  the  mortgage  payments;  is 

22  that  correct? 
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1  A      No. 

2  Q      Let's  try  it  again  in  your  words.    What  was 

3  your  presumption? 

4  A      I  presumed  that  the  Clintons  should  have 

5  known  and/or  questioned  where  McDougal  was  getting 

6  the  money  to  make  the  payments  on  Whitewater  and  that 

7  the  possibility  existed  they  may  have  been  aware  of 

8  the  check  kiting  activities,  the  alleged  check  kiting 

9  activities  that  were  occurring  at  Madison  that  was 

10  providing  Mr.  McDougal  with  those  funds. 

1 1  Q      Your  presumption  was  that  the  check  kiting 

12  was  the  only  place  available  for  Mr.  McDougal  to 

13  provide  those  funds? 

14  A      No,  sir. 

15  Q      What  was  your  presumption? 

16  A      Mr.  McDougal,  from  what  I  have  seen,  had 

17  numerous  resources  that  could  have  just  been  one 

18  specific  area  in  which  he  was  generating  funds  to 

19  make  mortgage  payments  not  only  on  Whitewater  but  on 

20  several  of  his  other  investments. 

21  Q      Didn't  your  presumption  depend  on  what 

22  Mr.  McDougal  was  telling  the  Clintons? 
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1  A      I  have  no  way  of  knowing  what  Mr.  McDougal 

2  was  telling  the  Clintons. 

3  Q      I  think  that  is  very  important,  and  I  thank 

4  you  for  pointing  that  out.    But  I  ask  you  again, 

5  didn't  your  presumption  depend  on  what  Mr.  McDougal 

6  was  telling  the  Clintons? 

7  A      My  presumption  depended  on  the  fact  that 

8  people  involved  in  a  business  venture  that  small 

9  generally  tend  to  communicate  with  each  other. 

10  Q      And  therefore,  what  Mr.  McDougal  was 

1 1  telling  the  Clintons  would  be  important  as  to  whether 

12  the  presumption  that  you  were  making  was  an  accurate 

13  one  or  an  inaccurate  one;  isn't  that  so? 

14  A      That  could  be  so. 

15  Q      Okay.   But  you  had  no  way  of  knowing? 

16  A      That's  correct. 

17  Q      Did  you  also  make  the  presumption  in 

18  connection  with  the  1992  referral  that  the  Clintons 

19  should  have  known  what  was  being  run  through  the 

20  Whitewater  account? 

21  A      No,  sir,  I  did  not  make  that  presumption. 

22  I  believe  I  suggested  that  it  should  be  further 
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1  investigated  to  see  if  they  had  knowledge  of  what  was 

2  going  through  the  Whitewater  account. 

3  Q      So  you  did  not  presume  that  they  would  have 

4  knowledge? 

5  A      I  did  not  presume  that  they  would  or  would 

6  not. 

7  Q      You  just  didn't  know? 

8  A      I  did  not  know  and  recommended  further 

9  investigation. 

10  Q      And  indeed,  there  was  no  reason,  was  there, 

1 1  to  presume  that  the  Clintons  knew  everything 

12  Mr.  McDougal  was  doing,  was  there? 

13  A      No  more  so  than  I  would  presume  that 

14  Mr.  McDougal  knew  everything  the  Clintons  were 

1 5  doing. 

16  Q      Mr.  McDougal  was  using  any  number  of 

17  different  vehicles,  corporations,  businesses, 

1 8  affiliates  in  connection  with  the  financial 

19  transactions  which  were  the  subject  of  your 

20  investigation;  isn't  that  so? 

21  A      Yes. 

22 Q      And  you  knew  that  Mr.  McDougal  had  been 
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1  prosecuted  and  that  he  had  been  acquitted  in 

2  connection  with  an  earlier  case  involving  financial 

3  transactions  with  which  he  was  associated  as  a 

4  principal? 

5  A      Is  that  a  statement  or  a  question? 

6  Q      That's  a  question. 

7  A      Yes,  sir. 

8  Q      And  you  knew,  if  I  understand  your 

9  testimony,  that  the  regulatory  agencies  appropriate 

10  to  making  this  determination  had  concluded  that  they 

1 1  would  not  pursue  a  civil  remedy  against  Mr.  McDougal 

12  in  connection  with  Madison  because  he  didn't  appear 

13  to  have  the  funds  that  would  make  such  pursuit 

14  worthwhile  or  cost-effective;  is  that  correct? 

15  A      Yes,  sir. 

16  Q      Now,  in  connection  with  pursuing 

1 7  Mr.  McDougal  for  the  violations  that  you  outlined  in 

18  your  allegations  in  C0004,  did  you  think  that  there 

19  was  a  time  sensitivity  from  a  statute-of-limitations 

20  standpoint  in  pursuing  Mr.  McDougal? 

21  A      No,  sir,  not  at  that  point  in  time  when  the 

22  referral  was  written  and  submitted,  I  did  not. 


5771 

453 

1  Q      Did  you  feel  that  Mr.  McDougal  might  flee 

2  the  country  if  there  was  not  expeditious  pursuit  of  a 

3  second  criminal  investigation  against  him? 

4  A      I  never  even  considered  the  matter. 

5  Q      Did  you  feel  that  Mr.  McDougal  might  hide 

6  valuable  assets  or  evidence  in  the  event  the  federal 

7  authorities  did  not  act  quickly  to  prosecute  him? 

8  A      No,  sir,  another  issue  I  had  not 

9  considered. 

10  Q      Did  you  feel  that  there  was  any  reason  for 

1 1  haste  in  pursuing  an  indictment  of  Mr.  McDougal? 

12  A      No,  sir. 

13  Q      Did  you  know  Mr.  McDougal's  personal 

14  circumstances  from  any  source  as  of  November  of  1992? 

15  A      I  was  aware  of  some  of  Mr.  McDougal's 

16  personal  circumstances,  yes,  sir. 

17  Q      Could  you  provide  us  with  a  summary  of 

18  those  circumstances  with  which  you  were  acquainted  in 

19  November  of  1992. 

20  A      I  had  learned  that  Mr.  McDougal  had 

21  suffered  some  type  of  a  mental  condition,  a  nervous 

22  breakdown,  something  to  that  effect  and  that  I  also 


454 


1  believe  I  recall  he  had  subsequently  filed  for 

2  personal  bankruptcy. 

3  Q      Did  you  know  what  his  living  conditions 

4  were  or  had  you  heard  from  any  source  where  he  was 

5  living? 

6  A      Yes. 

7  Q      Was  he  living  a  lavish  lifestyle? 

8  A      No. 

9  Q      What  did  you  understand  about  his 

10  lifestyle? 

11  A      I  understood  through  a  newspaper  article  I 

12  had  read  that  he  was  living  in  a  trailer  home 

13  somewhere  in  Arkansas. 

14  Q      That  did  not  suggest  to  you  a  lavish 

15  lifestyle,  did  it? 

16  A      No,  it  did  not. 

17  Q      So,  there  would  not  have  been  any  reason 

18  for  you  to  contact  the  FBI  or  the  U.S.  Attorney's 

1 9  Office  in  September  or  October  or  November  to  ask 

20  them  what  they  were  doing  on  the  investigation,  would 

2 1  there  have  been? 

22  A      No  specific  reason  that  I  can  think  of. 
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1  Mr.  Ben-Veniste,  I'm  going  to  correct  my  previous 

2  statement. 

3  Q      Which  one? 

4  A      What  I  just  told  you,  the  not  that  I  can 

5  think  of.    I  recall  making  a  call  at  some  point, 

6  during  the  time  frame  you  mentioned,  to  Mr.  Irons 

7  just  to  verify  as  to  whether  or  not  the  actual 

8  exhibits  and  referrals  had  been  received. 

9  Q      What  led  you  to  this  change  or  refreshing 

10  of  recollection? 

11  A      It  just  dawned  on  me. 

12  Q      Just  now? 

13  A      Yes. 

14  Q      What  do  you  recall? 

15  A      I  just  recall  making  the  call  to  Mr.  Irons 

16  and  verifying  that  the  referrals  and  the  exhibits 

17  had,  in  fact,  been  received. 

18  Q      Had  you  sent  the  exhibits  to  the  FBI? 

19  A      No,  sir.   I  had  sent  them  to  the  U.S. 

20  Attorney. 

21  Q      So,  you  called  Mr.  Irons  to  see  if  the  U.S. 

22  Attorney  had  received  the  exhibits? 
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1  A      I  remember  asking  him  that,  yes. 

2  Q      Okay.   And  that's  it? 

3  A      That's  what  I  recall  from  the  conversation, 

4  yes. 

5  Q      You  don't  recall  asking  what  was  going  on, 

6  whether  subpoenas  would  issue,  whether  the  matters 

7  would  be  pursued,  anything  like  that? 

8  A      No,  sir.    I  would  have  had  no  reason  to  do 

9  that.   They  just  received  them. 

10  Q      Now,  the  telephone  records  that  you  have 

1 1  provided  to  us  reflect  some  telephone  calls  in  August 

12  of  1992  to  Fairfax,  Virginia  and  Alexandria, 

13  Virginia.    Do  you  recall  who  you  would  have  been 

14  calling? 

15  A      Yes,  sir. 

16  Q      Who?  Can  you  tell  us? 

17  A      Yes,  sir.    A  friend  in  Fairfax,  Virginia 

18  and  family  in  Alexandria. 

19  Q      And  these  are  redacted  out,  the  numbers  are 

20  redacted  out.    So  when  you  reviewed  the  September  2 1 , 

21  1992  telephone  company  bill,  you  were  able  to 

22  establish  that  these  were  all  personal  friends  and 
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1  relatives  in  the  703  area  code;  is  that  correct? 

2  MR.  GIUFFRA:    Mr.  Ben-Veniste,  the  request 

3  only  asks  for  202,  212,  501. 

4  MR.  BEN-VENISTE:    Thank  you,  Mr.  Giuffra. 

5  THE  WITNESS:    I  don't  recall  making  any 

6  particular  effort  to  determine  exactly  who  I  was 

7  calling  in  those  area  codes.   I  was  focused,  as 

8  Mr.  Giuffra  has  noted,  just  on  the  three  area  codes 

9  you  asked  for. 

10  BY  MR.  BEN-VENISTE: 

1 1  Q      The  Fairfax  and  Alexandria  area  codes  are 

12  ones  which,  along  with  Maryland  suburban  area  codes, 

13  301,  encompass  people  who  work  in  the  Washington, 

14  D.C.  area.   So  that's  why  I  was  interested  in  that. 

15  But  you  can't  tell  on  the  basis  of  your  own 

16  recollection  whether  any  of  the  calls  were  to  persons 

17  other  than  personal  friends  or  family? 

18  A      Not  off  the  top  of  my  head,  no. 

19  Q      You  would  need  the  original  records  to  do 

20  that,  I  take  it? 

21  A      Yes. 

22 Q      And  in  September  of  1992,  there  is  a  call 
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1  reflected  to  Washington,  D.C.,  September  4th.    Do  you 

2  happen  to  recall  who  that  call  was  made  to? 

3  A      That  went  to  the  RTC  in  the  Washington 

4  office,  and  I  believe  it  was  either  to  Ms.  Anna 

5  Kautzman  or  Mr.  Ken  Baker. 

6  Q      And  was  that  made  from  your  home? 

7  A      Yes,  sir. 

8  Q      Any  particular  reason  for  that? 

9  A      Well,  sir,  when  I  was  in  the  middle  of 

10  working  on  something,  I  didn't  generally  draw  a 

1 1  distinction  as  to  whether  or  not  I  was  at  the  office 

12  or  home.    If  I  was  at  home,  there  may  be  calls  I 

13  needed  to  make. 

14  Q      Would  you  reverse  the  charges  if  you  were 

15  making  an  official  call?  Was  it  an  official  call  you 

16  were  making  or  was  that  just  a  personal  call? 

17  A      May  I  look  at  that? 

18  Q      Sure. 

19  (Witness  examined  the  document.) 

20  A      Based  on  the  fact  that  the  call  was  made  at 

21  4:02  p.m.,  I  would  say  it  was  probably  business 

22  related. 
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1  Q      And  again,  there  are  calls  in  September  or 

2  actually  in  August  reflected  on  the  September  bill, 

3  additional  calls  made  to  the  703  area  code.   Can  you 

4  tell  from  looking  at  them  whether  these  were  personal 

5  friends  or  relatives  or  other  calls? 

6  (Witness  examined  the  document.) 

7  A      I  can  clarify  one  point  very  easily  on 

8  this. 

9  Q      Okay. 

10  A      August  of  1992  was  my  20th  high  school 

1 1  reunion  in  Fairfax,  Virginia,  and  I  was  making  travel 

12  arrangements  and  calling  to  make  plans  during  that 

13  time  frame. 

14  Q      That  is  helpful. 

15  So  that  would  lead  you  to  believe  that 

16  probably  these  were  social  calls? 

17  A      Yes,  that  would  lead  me  to  believe  that. 

18  Q      Did  you  know  of  any  news  reporters  or 

1 9  Congressional  aides  with  whom  you  were  communicating 

20  who  had  telephone  numbers  in  those  area  codes? 

21  A      No,  sir. 

22 Q      And  when  do  you  recall  the  high  school 
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1  reunion  was? 

2  A      Mid-to-late  August  of  1992. 

3  Q      Would  you  tend  to  call  the  family  members 

4  and  friends  during  business  hours? 

5  A      From  my  home?   Is  that  your  question? 

6  Q      Yes. 

7  A      If  I  was  — 

8  MR.  GIUFFRA:    I  really  object  to  this  whole 

9  line  of  questioning.    I  mean,  you  are  trying  to  cast 

10  aspersions  on  this  witness  in  a  very  unfair  way. 

1 1  MR.  BEN-VENISTE:    I'm  not  trying  to  cast 

12  aspersions,  Mr.  Giuffra.   You  are  exactly  wrong  about 

13  that.   I  am  trying  to  find  out  information. 

14  MR.  GIUFFRA:    You  are  not  entitled  to 

15  engage  in  a  fishing  expedition. 

16  MR.  BEN-VENISTE:    Mr.  Giuffra,  somebody 

17  other  than  you  will  have  to  tell  me  what  I  am 

1 8  entitled  to  do  and  not  entitled  to  do. 

19  BY  MR.  BEN-VENISTE: 

20  Q      Ms.  Lewis,  on  the  14th  of  October  there  is 

21  another  call  to  Washington,  D.C.   Could  you  tell  me 

22  what  that  was,  if  you  know. 
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1  (Witness  examined  the  document.) 

2  A      Yes,  sir.    This  was  another  call  to  the  RTC 

3  office  in  Washington,  and  again  I  believe  it  was 

4  either  Mr.  Baker  or  Ms.  Kautzman. 

5  Q      Do  you  recall  what  you  were  calling  them 

6  about  at  that  time? 

7  A      No,  sir,  I  don't  recall. 

8  Q      Would  that  have  been  before  you  left  for 

9  work  during  the  day?   It  says  9:05  a.m. 

10  A      No,  sir. 

11  Q      I  don't  have  a  calendar.   I  presume  it  is  a 

12  work  day  since  you  were  calling  them  at  their 

13  business  office. 

14  A      9:05  a.m.  is  during  my  work  time. 

15  Q      So  you  might  have  been  working  at  home  that 

16  day? 

17  A      It  is  possible  I  was  working  at  home.    It 

18  is  more  likely  I  was  home  ill. 

19  Q      In  December  of  1992,  there  is  a  call  to 

20  Washington,  D.C.  at  5:09  p.m.    I  would  like  you  to 

21  look  at  that  and  see  if  that  refreshes  your 

22  recollection  about  a  call  you  might  have  made  on  that 
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1  day. 

2  (Witness  examined  the  document.) 

3  A      Yes,  sir,  it  does. 

4  Q      Who  was  it  to? 

5  A      I  believe  I  called  the  National  Center  for 

6  Performing  Arts  to  find  out  what  would  be  happening 

7  and  what  was  on  their  agenda  for  a  time  that  I  was 

8  going  to  be  in  town  in  Washington,  January  '93. 

9  Q      Did  you  travel  to  Washington  in  January? 

10  A      Yes. 

1 1  Q      Was  that  in  connection  with  official 

12  business? 

13  A      Yes,  it  was. 

14  Q      In  August  of  '93,  there  were  some  calls, 

15  specifically  on  August  5th,  to  the  Washington,  D.C. 

16  area.   Could  you  see  whether  that  refreshes  your 

17  recollection  about  what  those  might  have  been  about. 

18  (Witness  examined  the  document.) 

19  A      No,  sir.   All  three  are  to  the  same  prefix, 

20  but  I  do  not  readily  recognize  the  numbers. 

21  Q      That  would  not  be  RTC  numbers,  in  any 

22  event,  to  the  best  of  your  present  recollection? 
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1  A      RTC  had  more  than  one  office  and  have  gone 

2  through  several  phone  incarnations  during  my  tenure 

3  there.   So  I'm  not  sure. 

4  Q      Does  this  August  call  refresh  your 

5  recollection? 

6  A      Yes,  sir.    I  believe  that  was  another  call 

7  to  the  RTC. 

8  Q      And  this  was  at  1:26  p.m.,  lunchtime.   Any 

9  particular  reason  that  you  recall  why  you  wouldn't  be 

10  calling  them  from  your  official  phone  number  in  your 

1 1  office? 

12  A      May  I  look  at  that  again,  please? 

13  Q      Sure. 

14  (Witness  examined  the  document.) 

15  A      No,  sir,  I  don't  know. 

16  MR.  BEN-VENISTE:    Let's  take  a  five-minute 

17  break,  and  we  will  be  able  to  finish  up  shortly. 

18  (Recess.) 

19  BY  MR.  BEN-VENISTE: 

20  Q      Was  there  some  problem  in  terms  of  your 

21  relationship  with  other  criminal  investigators  in  the 

22  RTC  in  connection  with  the  Paragould  matter? 
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1  A      No,  sir. 

2  Q      Was  there  any  problem  in  connection  with 

3  the  information  that  was  provided  with  respect  to  the 

4  criminal  prosecution  in  Paragould? 

5  A      Not  that  I  was  aware  of. 

6  Q      Did  you  work  in  that  case  with  Neysa  Day? 

7  A      Yes,  Neysa  Day.    She  is  a  PLS  attorney. 

8  Q      Was  there  some  question  about  a  mix-up  in 

9  connection  with  information  that  was  submitted  to  the 

10  court  in  connection  with  the  issue  of  restitution? 

11  A      I  certainly  would  not  characterize  that  as 

12  a  mix-up. 

13  Q      How  would  you  characterize  it? 

14  A      I  drafted  an  initial  victim  impact 

1 5  statement,  which  is  the  formal  name  for  a  restitution 

16  request  that  is  submitted  to  the  Court.    I  forwarded 

17  that  document  to  PLS  for  their  review  and  their 

18  comments.   I  received  it  back.   Ms.  Carmichael  had 

19  made  significant  changes  to  it.    I  objected  to  the 

20  changes  that  she  had  made,  based  in  part  on  knowledge 

21  that  I  had  from  the  U.S.  Attorney's  Office. 

22  She  sent  it  out  as  she  had  written  it,  and 
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1  as  a  direct  result  of  it  being  sent  to  the  judge, 

2  there  were  some  problems  within  the  U.S.  Attorney's 

3  Office  and  with  the  judge  that  ultimately  came  back 

4  to  create  an  issue  for  the  RTC. 

5  Q      What  was  the  issue? 

6  A      The  judge  ultimately  did  not  grant  the 

7  restitution  orders.    But  the  issue  focused  on 

8  Ms.  Carmichael  adding  an  additional  paragraph 

9  requesting  that  the  judge  in  the  case  compel  one  of 

10  the  defendants  —  excuse  me,  compel  the  convicted 

1 1  felon  at  that  point  to  cooperate  in  a  civil  lawsuit. 

12  Q      Is  the  convicted  felon  somebody  different 

13  than  the  defendant? 

14  A      Semantics.   I'm  talking  about  a  man  named 

15  Dan  Kell.    He  had  pled  guilty. 

16  Q      That's  one  L? 

17  A      Two,  K-e-1-1.    Ms.  Carmichael  also  included 

18  in  the  victim  impact  statement  allegations  that  he 

19  should  be  further  punished  for  a  "loan  parking,"  and 

20  I  use  that  term  in  quotations,  issue  which  should 

21  have  been  left  out,  because  the  U.S.  Attorney's 

22  Office  was  aware  of  that  issue.    I  was  aware  of  it 
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1  and  made  her  aware  of  it.    She  chose  not  to  take  it 

2  out. 

3  Q      Because  more  information  was  in  there,  the 

4  judge  didn't  permit  restitution  or  didn't  order 

5  restitution?   I  don't  understand  what  you  are 

6  saying. 

7  A      I  don't  know  ultimately  what  the  judge's 

8  logic  was  in  refusing  to  grant  the  restitution 

9  request.   But  I  do  know  that  the  U.S.  Attorney's 

10  Office  took  exception  to  the  victim  impact  statement 

1 1  requesting  more  restitution  on  more  charges  than  the 

12  defendant  had  actually  pled  guilty  to. 

13  Q      And  that  was  the  reason  why  in  your  view, 

14  to  your  understanding,  the  judge  ordered  no 

1 5  restitution? 

16  A      My  understanding  from  an  Assistant  U.S. 

17  Attorney  with  whom  I  briefly  discussed  the  matter  was 

18  that  the  judge  was  irritated  with  the  whole  thing  and 

19  she  did  not  grant  restitution.   That  was  the 

20  characterization. 

21  Q      That  was  your  understanding,  the  judge 

22  didn't  grant  restitution  because  she  was  irritated? 
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1  A      Mr.  Kell,  to  the  best  of  my  knowledge,  does 

2  not  have  the  financial  resources  to  pay  the 

3  restitution  that  was  requested  either. 

4  Q      So,  it  was  a  combination  of  the  judge  being 

5  irritated  and  Mr.  Kell  not  having  resources? 

6  A      I'm  not  going  to  presume  to  speak  for  the 

7  judge. 

8  Q      I  just  want  to  get  your  understanding  of 

9  what  the  problem  was.   The  problem  was  between  you 

10  and  Ms.  Carmichael? 

1 1  A      No.    The  problem  was  between  Ms.  Carmichael 

12  and  the  U.S.  Attorney's  Office. 

13  Q      Did  you  have  some  role  in  connection  with 

14  the  plea  negotiations? 

15  A      Yes. 

16  Q      And  what  was  your  role? 

17  A      I  was  working  with  the  probation  officer 

1 8  who  had  been  assigned  to  the  case  to  identify  the 

19  actual  counts  to  which  Mr.  Kell  had  pled  guilty,  and 

20  under  federal  sentencing  guidelines,  realistically 

2 1  what  we  could  ask  for  restitution  on  so  that 

22  probation  would  have  our  report  and  subsequently  send 
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1  their  report  to  the  judge  along  with  ours. 

2  Q      In  that  case,  do  you  recall  whether  the 

3  initial  plea  agreement  included  a  promise  to  make 

4  restitution? 

5  A      Sitting  here,  Mr.  Ben-Veniste,  no,  I  do  not 

6  recall  whether  or  not  it  included  that. 

7  Q      Wasn't  that  the  problem,  that  the  U.S. 

8  Attorney's  Office  didn't  get  the  correct  input  early 

9  enough  from  the  RTC? 

10  A      No,  sir.    I  don't  believe  so. 

1 1  Q      But  it  is  clear  that  you  ~  go  ahead.  The 

12  record  will  show  a  conference. 

13  (Witness  conferred  with  counsel.) 

14  BY  MR.  BEN-VENISTE: 

15  Q      Did  you  have  something  to  add? 

16  MR.  FORSHEY:    Counsel  has  the  absolute 

17  right  to  confer  with  his  client. 

18  MR.  BEN-VENISTE:    I  wonder,  Mr.  Forshey, 

19  why  you  think  I  don't  agree  with  that. 

20  MR.  FORSHEY:    Because  you  keep  putting  on 

2 1  the  record  that  we  conferred. 

22  MR.  BEN-VENISTE:    Well,  I  started  a 
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1  question,  and  that  question  was  interrupted  by  the 

2  fact  that  she  ~ 

3  MR.  FORSHEY:    My  client  was  conferring  with 

4  me  prior  to  your  question.   You  hadn't  looked  up  yet, 

5  Counsel. 

6  MR.  BEN-VENISTE:    Well,  whatever.   I  don't 

7  mean  to  imply  that  when  no  question  is  pending,  there 

8  isn't  a  right  to  confer. 

9  BY  MR.  BEN-VENISTE: 

10  Q      In  the  Paragould  case,  did  you  inform  PLS 

1 1  that  you  had  submitted  the  criminal  referral? 

12  A      Yes,  sir. 

13  Q      When  did  you  inform  them  relative  to  the 

14  time  that  you  submitted  the  criminal  referral? 

15  A      Those  referrals  were  written  while  we  were 

16  still  in  the  Tulsa  office  of  the  RTC,  and  the 

17  procedures  there  were  a  little  different  than  they 

18  were  in  Kansas  City.    So  when  the  referrals  went  in, 

19  they  were  put  in  our  files  and  ultimately 

20  Ms.  Carmichael  sent  a  secretary  down  to  copy  all  the 

21  referrals  in  those  files  before  we  moved  to  Kansas 

22  City. 


1  Q      So  what  does  that  mean  in  terms  of 

2  answering  my  question? 

3  A      Sometime  after  the  referrals  were  written, 

4  Ms.  Carmichael  obtained  copies  of  them. 

5  Q      Do  you  know  when? 

6  A      Not  specifically,  no. 

7  MR.  GIUFFRA:    Mr.  Ben-Veniste,  are  you 

8  almost  concluded  with  your  examination? 

9  MR.  BEN-VENISTE:    Yes. 

10  BY  MR.  BEN-VENISTE: 

1 1  Q      With  respect  to  First  Fayetteville  Savings 

12  &  Loan,  did  you  make  a  criminal  referral  in  that 

13  case? 

14  A      No,  sir,  I  did  not. 

15  Q      Did  someone  in  your  office? 

16  A      Yes,  sir. 

17  Q      Who  was  that? 

18  A      Mr.  Don  Norman. 

19  Q      Was  that  in  or  around  March  of  '93? 

20  A      No,  sir.    I  believe  —  no. 

21  Q      Do  you  remember  when  that  was? 

22  A      Mr.  Norman  submitted  that,  I  believe,  right 
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1  before  the  Tulsa  office  closed  down  in  1992. 

2  Q      Was  there  a  claim  that  you  heard  about  that 

3  the  RTC/PLS  people  felt  that  not  having  had  the 

4  opportunity  to  review  a  criminal  referral  in  the 

5  Fayetteville  Savings  &  Loan  case,  First  Fayetteville 

6  Savings  &  Loan  case  resulted  in  a  missed  opportunity 

7  to  obtain  restitution? 

8  A      A  matter  similar  to  that  was  brought  to  my 

9  attention  in  March,  yes. 

10  Q      What  do  you  recall?  I  want  to  give  you  the 

1 1  opportunity  to  comment  on  it. 

12  A      Thank  you.    PLS  had  gone  to  trial  with 

13  regard  to  First  Federal  Savings  of  Fayetteville. 

14  That  trial  was  lost.   At  the  conclusion  of  the  trial, 

15  outside  counsel  retained  by  PLS  spoke  with  the  media 

16  and  indicated  it  was  not  his  belief  that  there  had 

17  been  intentional  fraud.   The  media  in  Arkansas  picked 

1 8  that  up  and  reported  it  in  the  paper.   As  a  result, 

19  the  U.S.  Attorney  in  the  Western  District  of  Arkansas 

20  declined  a  pending  criminal  referral,  as  I  previously 

21  testified,  which  was  submitted  and  written  by  Mr.  Don 

22  Norman. 
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1  I  was  notified  by  the  FBI  agent  who  had 

2  been  assigned  to  work  that  case  that  it  had  been 

3  declined,  and  upon  notification  advised  Mr.  Ausen  and 

4  Mr.  Iorio  of  what  happened,  documented  it  and  noted 

5  that  I  thought  it  was  inappropriate  for  outside 

6  counsel  to  be  speaking  with  the  media  regarding 

7  matters  that  had  as  yet  been  unresolved  and  had  cost 

8  us  a  criminal  referral. 

9  Q      Did  you  recall  if  there  was  some  criticism 

10  with  respect  to  the  way  the  criminal  investigators 

1 1  had  dealt  with  PLS  in  that  matter  within  the  agency? 

12  A      Yes,  I  do  recall  that. 

13  Q      What  do  you  recall? 

14  A      I  recall  Mr.  Iorio  advising  me  that 

15  Ms.  Yanda  felt  that  there  was  a  lack  of  communication 

16  that  had  resulted  in  that  circumstance. 

17  Q      That's  all  that  was  said,  nothing  more  than 

18  lack  of  communication  resulting  in  that  circumstance? 

19  A      That's  the  conversation  I  had  with 

20  Ms.  Yanda  as  well. 

21  Q      No  specifics  in  terms  of  the  failure  to 

22  communicate  that  she  was  discussing. 
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1  A      Yes.   She  stopped  by  my  office.   We  visited 

2  briefly.   She  stated  that  had  they  been  aware  of  the 

3  criminal  referral,  they  may  have  responded  in  a 

4  different  manner.   I  pointed  out  to  her  that  her 

5  attorneys  had  equal  access  to  all  criminal  referrals 

6  as  they  were  on  the  RTC's  computerized  thrift 

7  information  management  system. 

8  Q      That  was  all  she  provided  you  by  way  of 

9  information? 

10  A      Yes,  sir. 

1 1  Q      You  didn't  ask  her  any  questions? 

12  A      No,  sir.    I  simply  suggested  that  her 

13  attorneys  should  have  checked  the  system  since  they 

14  had  access  to  it. 

15  Q      And  how  would  they  have  done  that? 

16  A      Simply  by  gaining  access  to  the  particular 

17  database  and  what  we  refer  to  as  TIMS,  that  would 

18  have  told  them  that  there  was  an  existence  of  a 

19  referral  under  that  thrift  number. 

20  Q      She  was  pointing  out  that  maybe  you  should 

21  have  sent  them  a  copy  and  given  them  some  notice? 

22 A      She  didn't  point  out  anything  to  me  or  at 
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1  me  in  particular  other  than  saying  that  the 

2  communication  level  should  have  been  better. 

3  Q      And  what  she  was  pointing  to  was  that 

4  rather  than  leaving  it  to  the  PLS  lawyers  to  go 

5  through  the  database  and  search  for  whether  there  had 

6  been  a  referral  sent,  that  it  might  have  been  better 

7  if  you  all  had  simply  let  them  know? 

8  A      When  Ms.  Yanda  left  my  office,  it  was  my 

9  impression  that  we  both  felt  that  there  was  mutual 

1 0  blame  there  to  share. 

11  Q      So,  you  felt  that  there  was  some  blame  on 

12  your  part  as  well? 

13  A      I  felt  that  we  could  have  responded  by 

14  providing  them  a  copy  of  the  referral,  but  the 

15  circumstances  surrounding  the  referral  which  occurred 

16  right  in  the  middle  of  the  move  from  Tulsa  could  have 

17  precluded  it. 

18  Q      "Could  have  precluded  it"  did  you  say? 

19  A      Yes. 

20  Q      Now,  I  think  Mr.  Giuffra  asked  you 

21  yesterday  about  whether  you  were  precluded  from 

22  communicating  with  Independent  Counsel,  the  Office  of 
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1  Independent  Counsel,  I  believe  Mr.  Fiske  at  the  time, 

2  in  connection  with  its  investigation.   Do  you  recall 

3  that  subject  matter  coming  up? 

4  A      Yes. 

5  Q      And  could  you  tell  us  what  it  is  that  you 

6  were  precluded  from  doing,  and  place  that  in  time. 

7  A      March  of  1994,  I  was  precluded  from 

8  returning  calls  to  the  Independent  Counsel's  office 

9  placed  directly  to  me.    I  was  subsequently  advised  by 

10  PLS  in  Washington  that  I  was  not  to  meet  with  the 

1 1  Independent  Counsel  unless  PLS  attorneys  were 

12  present.   A  directive  was  then  issued  that  all 

1 3  communication  that  went  out  regarding  Madison  would 

14  have  to  be  approved  by  either  Mr.  Murray  or  PLS 

15  before  it  went. 

16  Q      And  how  long  was  that  injunction  in  effect? 

17  A      The  choice  of  terms  is  interesting.   How 

18  long  was  I  not  allowed  to  communicate  with  the 

19  Independent  Counsel? 

20  Q      Yes,  if  you  remember. 

21  A      I  do  remember.   The  Independent  Counsel's 

22  office  stepped  in  and  requested  specifically  a 
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1  meeting  with  me  individually  which  occurred  on  March 

2  15,  1994. 

3  Q      So,  that  would,  in  answer  to  my  question, 

4  what  would  the  arithmetic  be? 

5  A      Roughly  two  weeks. 

6  Q      Two  weeks? 

7  A      Yes. 

8  Q      That  was  while  Mr.  Fiske  was  still 

9  Independent  Counsel? 

10  A      That's  correct. 

1 1  Q      Had  you  spoken  to  him  prior  to  that? 

12  A      No,  sir. 

1 3  Q      Had  you  attempted  to  contact  them  prior  to 

14  that? 

15  A      Individually,  no,  sir. 

16  Q      What  do  you  mean  "individually"? 

17  A      Mr.  Ausen  and  Mr.  Iorio  had  attempted  to 

1 8  contact  Mr.  Fiske  through  Mr.  Irons  at  one  point. 

19  Q      When  was  that? 

20  A      Sometime  in  January  or  February  of  '94.    I 

21  don't  recall  anything  other  than  that  general  time 

22  frame. 
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1  Q      January,  February  of  '94? 

2  A      I  believe  so. 

3  Q      And  what  do  you  recall  having  been  told 

4  about  that? 

5  A      There  was  a  request  made  from  Mr.  Dudine  in 

6  Washington  that  if  at  all  possible,  an  inventory  be 

7  conducted  of  the  Madison  documents  that  were 

8  contained  in  the  Little  Rock  warehouse.   Mr.  Ausen 

9  and  Iorio  were  endeavoring  to  find  a  way  to  conduct 

10  that  particular  inventory  by  going  through  Mr.  Irons 

1 1  to  get  permission  from  Mr.  Fiske  to  do  so. 

12  Q      They  wanted  Mr.  Fiske  to  conduct  the 

13  inventory? 

14  A      No,  sir.   They  wanted  Mr.  Fiske's 

15  permission  for  the  RTC  to  conduct  an  inventory. 

16  Q      Why  did  they  feel  they  needed  Mr.  Fiske's 

17  permission  at  that  point? 

18  A      My  understanding  is  that  Mr.  Fiske  had  at 

19  that  juncture  appropriated  all  records,  and  the 

20  possibility  existed  that  that  was  all  6(e)  material 

21  that  he  was  not  willing  to  part  with. 

22 Q      So,  what  was  the  purpose  of  contacting 
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1  Mr.  Irons  again? 

2  A      They  did  not  know  how  to  contact  Mr.  Fiske 

3  directly,  so  I  went  through  the  FBI  to  see  if  he 

4  could  make  the  request  to  Mr.  Fiske  for  them. 

5  Q      So  that  they  would  be  able  to  do  what? 

6  Conduct  their  own  inventory  of  the  documents? 

7  A     That's  correct. 

8  Q      And  what  happened? 

9  A      As  best  I  recall,  that  inventory  was  never 

10  conducted  by  the  RTC. 

1 1  Q      What  happened  with  respect  to  the  message? 

12  A      I  don't  recall. 

13  Q      You  don't  know  one  way  or  the  other? 

14  A      No,  I  don't. 

15  Q      Did  you  know  that  Mr.  Irons  was  assigned  to 

16  work  with  Independent  Counsel? 

17  A     Yes.   I  later  learned  of  that  fact. 

18  MR.  GIUFFRA:   It  is  now  4:17.   I  would  like 

19  to  have  an  opportunity  to  at  least  ask  Ms.  Lewis  some 

20  questions.   You  have  been  examining  her  all  day  and 

2 1  all  yesterday  afternoon.  Yesterday  you  indicated  you 

22  only  had  several  hours.   It  is  now  by  my  count  six 
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1  hours  of  examination  so  far. 

2  MR.  BEN-VENISTE:   That  isn't  several?  What 

3  is  six?  Mr.  Giuffra,  I  don't  understand  your  point. 

4  MR.  GIUFFRA:   Several  is  two. 

5  MR.  BEN-VENISTE:    Several  is  two?   I  will 

6  be  sure  to  look  that  up  again,  because  I  probably 

7  don't  recall  having  seen  that  in  the  dictionary  as  to 

8  what  "several"  means. 

9  (Pause.) 

10  MR.  BEN-VENISTE:   Mr.  Giuffra,  I  am  going 

1 1  to  defer  to  you.   You  have  been  very  patient. 

12  THE  WITNESS:   Before  you  do  conclude,  there 

13  is  one  matter  I  would  like  to  clarify.   I  reflected  a 

14  little  further  on  this  last  night.   The  matters  with 

15  regard  to  when  I  asked  the  clerk  in  the  department  to 

16  make  copies  of  the  referrals  and  the  exhibits  for  me, 

17  I  just  would  like  the  record  to  clearly  show  ~ 

18  BY  MR.  BEN-VENISTE: 

19  Q      Thank  on.   What  are  we  talking  about  now? 

20  A      The  copies  of  the  referrals  and  the 

21  exhibits  I  made.   I  testified  yesterday  they  are 

22  ultimately  in  the  possession  of  my  counsel. 


480 


1  Q     Ultimately? 

2  A      Yes.   That's  the  matter  I  wish  to  clarify. 

3  Those  copies  were  made  in  early  November  1992,  and  I 

4  just  want  to  make  sure  that  the  record  shows  that. 

5  MR.  FORSHEY:    '92  or  '93? 

6  THE  WITNESS:   '93.   I'm  sorry.   '93. 

7  BY  MR.  BEN-VENISTE: 

8  Q      You  made  copies  of  the  criminal  referrals, 

9  both  the  '92  and  '93  criminal  referrals? 

10  A      Correct. 

1 1  Q      And  what  exhibits  did  you  make  copies  of? 

12  There  were  300  exhibits  to  the  '92  referral,  I 

13  believe,  300  pages  of  exhibits. 

14  A      When  I  say  "exhibits,"  I'm  talking  about  a 

1 5  packet  of  exhibits  per  referral  that  was  bound  in  a 

16  red  folder,  and  the  exhibits  were  submitted  with  each 

17  referral.  So  I  made  a  copy  of  the  referral  and  the 

1 8  packet  of  exhibits  with  it,  the  next  referral  and  the 

19  packet  of  exhibits,  and  so  on. 

20  Q      You  have  reminded  me.   With  respect  to  the 

21  '92  referral,  there  were  about  how  many  pages  of 

22  exhibits? 
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1  A      I  never  counted  them.   I  don't  know. 

2  Q      Roughly.   A  thousand?   10,000?  Four? 

3  A      I  know  the  court  reporter  can't  see  this, 

4  but  however  many  documents  can  fit  into  maybe  a 

5  5-inch  stack. 

6  Q      5  inches  of  documents? 

7  A      Roughly. 

8  Q      Those  were  sent  over  to  the  U.S.  Attorney's 

9  Office? 

10  A      Correct. 

11  Q      But  not  the  FBI? 

12  A      On  the  first  referral  they  were  sent  to  the 

13  U.S.  Attorney.   I  don't  recall  if  we  sent  the 

14  exhibits  to  the  U.S.  Attorney  and  the  FBI  on  the 

15  second  night  or  not. 

16  Q      I'm  sorry.   You  said  with  respect  to  the 

17  first  referral  you  sent  them  only  to  the  U.S. 

18  Attorney? 

19  A      Yes,  sir,  I  believe  so. 

20  Q      Was  there  some  reason  why  you  didn't  send 

21  them  to  the  FBI? 

22 A      Not  that  I  remember. 
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1  Q      Wasn't  it  usually  the  other  way  around, 

2  that  the  referrals  would  go  to  the  FBI  with  the 

3  exhibits?  They  would  be  the  ones  to  do  the  legwork, 

4  wouldn't  they? 

5  A      They  went  both  ways. 

6  Q      What  do  you  mean? 

7  A      They  went  to  the  U.S.  Attorney's  Office  and 

8  the  FBI,  not  necessarily  in  concert. 

9  Q      How  would  you  make  the  distinction  about 

10  when  to  send  them  to  the  U.S.  Attorney  and  when  to 

1 1  send  them  to  the  FBI?  It  couldn't  have  just  been 

12  random. 

13  A      I  could  reflect  back  on  every  referral  I 

14  have  written  and  try  to  answer  that  question  and  I 

15  wouldn't  be  able  to. 

16  Q      Did  you  know,  with  respect  to  the  '92 

17  referral,  why  you  sent  the  documents  to  the  U.S. 

18  Attorney's  Office  but  not  the  FBI? 

19  A      No,  I  don't  remember. 

20  Q      And  then  with  respect  to  the  '93  referral, 

21  how  many  documents  were  involved  in  that? 

22  A      The  amount  of  exhibits  per  each  referral 
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1  varied.  I  would  say  ~ 

2  Q      Of  the  nine  aggregate  referrals  that 

3  comprised  the  '93  referral. 

4  A      Eight  to  12  inches  worth  of  exhibits. 

5  Q      Each? 

6  A      No. 

7  Q      Total? 

8  A      Aggregate  total, 

9  Q      So  roughly  double  the  amount  of  documents 

10  that  were  in  the  '92? 

1 1  A      Roughly. 

12  Q      Was  the  '92  referral,  the  substance 

13  repackaged  and  sent  along  in  the  '93? 

14  A      No. 

15  Q      Was  there  some  reason  why  you  weren't  doing 

16  that? 

17  A      There  was  no  need  to  at  that  point. 

18  Q      What  do  you  mean  by  that? 

19  A      If  I  understand  your  question  correctly, 

20  which  I  think  is  a  little  ridiculous  in  view  of  the 

21  fact  that  all  I  want  to  do  is  correct  the  record,  but 

22  if  I  understand  your  question  — 


484 


1  Q      You  are  saying  my  question  is  ridiculous? 

2  A      No.   Going  off  on  this  tangent  when  all  I 

3  wanted  to  do  is  correct  the  record. 

4  Q      I  don't  think  you  have  corrected  the  record 

5  yet.   We  haven't  gotten  to  that  point  yet. 

6  A      I  am  attempting  to.   Is  your  question 

7  whether  or  not  the  1992  referral  was  resubmitted  with 

8  the  1993  referrals? 

9  Q     The  substance  of  it. 

10  A      No. 

1 1  Q      I'm  asking  you  why.   That's  the  question 

12  you  said  was  ridiculous. 

13  A     No,  that  is  not  what  I  said  was 

14  ridiculous. 

15  Q      Okay.   Strike  that.   Let's  start  afresh. 

16  A      Thank  you. 

17  Q      Why  didn't  you  include  the  substance  of  the 

18  '92  referral  when  you  submitted  the  '93? 

19  A      Because  the  '92  referral  was  still  pending 

20  when  the  1993  referrals  went  in. 

21  MR.  GIUFFRA:   Come  on,  Mr.  Ben-Veniste.   It 

22  is  now  almost  4:30.   I  really  ought  to  have  a  chance 
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1  to  ask  some  questions. 

2  MR.  BEN-VENISTE:   The  witness  has  asked  to 

3  clarify.   She  hasn't  gotten  to  the  point  to  clarify 

4  the  point  she  was  wanting  to  clarify. 

5  THE  WITNESS:   What  I  wish  the  record  to 

6  reflect  is  the  clarification  that  the  exhibits  and 

7  the  referrals  that  I  copied  or  had  the  clerk  in 

8  criminal  investigations  copy  at  my  request  occurred 

9  in  early  1992.   That  is  the  clarification  for  the 

10  record  —  '93.   I  did  it  again. 

1 1  BY  MR.  BEN-VENISTE: 

12  Q      You  said  November  of  '92.   Now  you  say 

13  1993? 

14  A      No,  sir.    It  was  November  of  1993,  after 

1 5  the  other  nine  referrals  had  been  completed. 

16  Q      So  you  had  the,  who  did  you  say  it  was,  the 

17  clerk  in  the  criminal  investigations  unit  make  copies 

18  of  both  the  '92  referral  and  exhibits  plus  the  '93 

19  referrals  and  those  exhibits? 

20  A      That's  correct. 

21  Q      And  that  all  happened  in  November  of  '93? 

22 A      That  is  correct. 
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1  Q      And  what  helped  you  in  your  recollection  on 

2  that? 

3  A      Nothing  in  particular.   I  was  just  thinking 

4  about  it  again  last  night,  and  I  recalled  back  to  the 

5  time  frame.   I  just  wanted  to  make  sure  it  was 

6  appropriately  reflected  in  the  record,  which  I  have 

7  now  done. 

8  Q      And  when  you  received  the  letter  from 

9  United  States  Attorney  Casey  inviting  you  to  resubmit 

10  the  '92  material  for  further  prosecutive  action,  you 

1 1  had  already  submitted  the  '93  referral;  is  that 

12  correct? 

13  A      First,  that's  a  mischaracterization. 

14  Second,  the  other  nine  referrals  had  been  already 

1 5  submitted. 

16  MR.  GIUFFRA:    It  is  now  4:30.    I  think  it 

17  is  just  inconceivable  that  I  should  not  be  allowed  to 

18  ask  some  questions. 

19  MR.  BEN-VENISTE:   Mr.  Giuffra,  you  have 

20  been  very  patient  up  to  this  point.   Don't  spoil  it. 

21  You  will  get  to  ask  questions. 

22  BY  MR.  BEN-VENISTE: 
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1  Q      In  October  of  '93,  Ms.  Casey  wrote  to  you 

2  and  said  that  "my  decision  does  not  foreclose  future 

3  prosecutions  about  the  matters  covered  by  the 

4  referral  or  related  matters  in  the  event  that  my 

5  office  and  the  FBI  are  given  access  to  records  or 

6  information  indicating  that  prosecutable  cases  can  be 

7  made." 

8  MR.  GIUFFRA:   I  want  to  object.  You  asked 

9  this  same  series  of  questions  earlier  today. 

10  MR.  BEN-VENISTE:   If  you  will  listen, 

1 1  Mr.  Giuffra,  the  witness  indicated  it  was  an  unfair 

12  characterization  to  say  that  Ms.  Casey  was  inviting 

13  resubmission  of  the  subject  matter  for  possible 

14  prosecution.   I  want  to  clarify  that. 

15  BY  MR.  BEN-VENISTE: 

16  Q      Why  is  that  the  case?  Why  are  you  saying 

17  that? 

18  MR.  FORSHEY:   I  will  object  to  that 

19  question,  because  the  question  she  was  saying  is 

20  unfair  is  that  it  invited  the  resubmission  of  the  '92 

21  referral. 

22 MR.  BEN-VENISTE:   Yes.   We  are  talking 
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1  about  the  '92  referral.  What  is  the  problem  with 

2  that,  Mr.  Forshey? 

3  MR.  FORSHEY:   That's  not  what  your  last 

4  question  was. 

5  MR.  GIUFFRA:   This  is  not  in  the  realm  of 

6  factfinding.   It  is  in  the  realm  of  argument.   Why 

7  don't  you  save  it  for  the  hearing? 

8  MR.  BEN-VENISTE:   There  isn't  any 

9  argument.   Please  pay  attention,  Mr.  Giuffra. 

10  THE  WITNESS:   Ms.  Casey  clearly  states  that 

1 1  she  concurred  with  the  opinion  of  the  department 

12  attorneys  that  there  was  insufficient  information  in 

13  the  referral  to  sustain  the  allegations.  In  the  next 

14  paragraph  she  states  I  am  declining  to  take  further 

15  substantive  action  on  this  referral.  The  rest  of 

16  that  sentence  contradicted  what  she  just  said.   I  did 

17  not  see  that  as  any  kind  of  invitation  to  resubmit 

18  the  referral. 

19  BY  MR.  BEN-VENISTE: 

20  Q      So  you  disregarded  the  last  paragraph? 

21  A      No,  sir,  that's  not  what  I  said. 

22  Q      When  you  said  the  last  paragraph 
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1  contradicted  the  first  two  paragraphs  ~ 

2  A      It  does.   She  contradicts  herself  in  the 

3  last  paragraph  of  that  letter. 

4  Q      The  last  thing  she  says  is  that  she  will 

5  look  at  further  information  on  this  subject  matter 

6  and  consider  prosecution  if  she  gets  additional 

7  information.   Isn't  that  so? 

8  A      I  viewed  the  subject  matter  as  Madison 

9  Guaranty  in  whole,  not  that  particular  referral. 

10  Q      On  that,  you  had  already  submitted  nine 

1 1  additional  referrals? 

12  A      That's  correct. 

13  Q      So  that  in  November,  you  had  the  clerk  copy 

14  both  the  first  and  second  referrals,  the  '92  and  '93 

15  referrals  and  all  the  related  documentation,  and  you 

16  say  that  you  did  not  transmit  those  right  away  to 

17  your  attorney;  correct? 

18  A      Correct. 

19  Q      You  kept  them  where? 

20  A      In  a  closet  in  my  home. 

21  Q      And  that  was  approximately  how  long  before 

22  you  transmitted  them  to  Mr.  Forshey? 
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1  A      March  of  1994. 

2  Q      So,  for  approximately  four  months? 

3  A      Yes. 

4  Q      You  kept  them  in  the  closet? 

5  A      Yes. 

6  Q      And  didn't  show  them  to  anybody  else? 

7  A      No,  sir. 

8  MR.  BEN-VENISTE:   Once  again,  Mr.  Giuffra, 

9  unless  you  have  something  else  to  clarify  ~ 

10  THE  WITNESS:  No,  thank  you.   I  am  quite 

1 1  through. 

12  EXAMINATION 

13  BY  MR.  GIUFFRA: 

14  Q      Just  several  questions.   First,  I  want  to 

15  make  a  — 

16  A      Would  you  mind  sitting  down  here.  The 

17  acoustics  in  this  room  are  not  terrific. 

18  MR.  GIUFFRA:   For  the  record,  also 

19  attending  the  deposition  both  today  and  yesterday  is 

20  Joanne  Wilson,  who  I  have  been  advised  is  a  member  of 

21  the  personal  staff  of  Senator  Paul  Simon;  is  that 

22  correct? 


5790 

491 

1  MS.  WILSON:   Yes,  and  the  committee  staff, 

2  special  committee  staff.   I  have  been  since  July. 

3  MR.  GIUFFRA:   You  are  not  - 

4  MR.  BEN-VENISTE:   Do  you  want  to  take  the 

5  time  to  deal  with  this,  Mr.  Giuffra?  Is  that  what 

6  you  want  to  do  to  the  record  now? 

7  MR.  GIUFFRA:   I  want  it  reflected  on  the 

8  record  that  someone  who  is  on  the  personal  staff  of  a 

9  Senator  is  attending  a  deposition. 

10  MR.  BEN-VENISTE:   She  is  on  the  committee 

1 1  staff.   If  you  listen,  you  will  learn. 

12  MS.  WILSON:   And  have  been  since  July.   I 

13  have  been  working  on  the  committee  staff  since  July. 

14  MR.  BEN-VENISTE:   What  is  your  point?  That 

15  you  don't  want  counsel  to  be  present? 

16  MR.  GIUFFRA:   My  point  is, 

17  Mr.  Ben-Veniste  ~  what  is  your  present  position  at 

18  the  United  States  Senate? 

19  MR.  BEN-VENISTE:   You  don't  have  to  answer 

20  this.   This  is  absurd.   Get  on  to  your  other  area.  I 

21  thought  you  said  you  were  going  to  get  started  and 

22  you  were  worried  about  time  to  question  this  witness 
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1  and  what  you  want  to  do  is  to  interrogate  the  staff. 

2  MS.  WILSON:   I  don't  have  a  flight.   I 

3  think  they  do. 

4  EXAMINATION 

5  BY  MR.  GIUFFRA: 

6  Q      Ms.  Lewis,  since  you  started  your 

7  investigation  into  Madison,  have  a  number  of  false 

8  allegations  been  made  about  you  by  various  persons? 

9  A      Yes,  sir. 

10  Q      Would  you  care  to  state  for  the  record  some 

11  of  the  false  allegations  that  have  been  made  about 

12  you  since  you  started  the  Madison  investigation? 

13  A      Yes.   There  has  been  an  allegation  that  I 

14  have  either  entered  into  or  proposed  to  or  am  writing 

15  a  book,  which  is  totally  false.  There  have  been 

16  allegations  that  I  have  leaked  information  to  the 

17  press,  which  are  not  true.   There  have  been 

1 8  allegations  made  that  I  caused  this  corporation,  the 

19  RTC,  embarrassment  with  regard  to  matters  relating  to 

20  Paragould  savings,  which  is  unequivocally  false. 

21  Q      Why  is  it  unequivocally  false? 

22  A      The  problems  that  transpired  with  Paragould 
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1  had  very  little,  if  anything,  to  do  with  my  actions. 

2  The  problems  were  created  by  the  Professional 

3  Liability  Section,  as  Mr.  Iorio  advised  Mr.  Dudine, 

4  who  advised  Ms.  Kulka. 

5  Q      Why  were  those  problems  caused  by  the 

6  Professional  Liability  Section? 

7  A      They  changed  the  request  in  the  victim 

8  impact  statement  and  the  restitution  order  on  two 

9  instances,  creating  almost  a  hostile  environment  with 

10  the  U.S.  Attorney's  Office,  and  the  allegation  was 

1 1  made  that  that  was  in  large  part  my  fault. 

12  Q      And  it  was  not  your  fault? 

13  A      No,  sir. 

14  Q      Could  you  go  through  some  of  the  other 

1 5  false  allegations  that  have  been  made  against  you 

16  since  you  started  working  on  the  Madison 

1 7  investigation? 

1 8  A      They  are  numerous. 

19  Q      I  would  like  you  to  tick  them  all  off. 

20  Feel  free. 

21  MR.  FORSHEY:   Let  me  point  out  that 

22  Ms.  Lewis  has  been  here  now  for  two  full  days.   To 
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1  the  best  she  can  recall,  I'm  sure  she  will  try. 

2  THE  WITNESS:    I  have  been  accused  of  lying 

3  to  Congress  under  oath.   I  have  been  — 

4  BY  MR.  GIUFFRA: 

5  Q      That  allegation  was  false? 

6  A      Absolutely.   I  have  been  repeatedly 

7  maligned  by  various  attorneys  and  co-workers  at  the 

8  RTC  just  within  the  general  environment  before  and 

9  after  the  recent  hearings;  after  the  recent  hearings, 

10  it  became  worse. 

1 1  Q      Could  you  please  describe  that  for  the 

12  record  in  a  little  more  detail. 

1 3  A      Before  or  after  the  hearings? 

14  Q      Let's  do  before  the  hearings.  Then  you  can 

15  do  after  the  hearings. 

16  A      Before  the  House  Banking  Committee 

17  hearings,  the  workplace  was  still  a  tenable 

18  environment.  After,  it  became  virtually  untenable. 

19  Q      How  did  the  workplace  become  an  untenable 

20  environment  after  you  testified  before  the  House 

21  Banking  Committee? 

22  A      People  that  I  previously  worked  with  that 
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1  were  willing  to  be  cooperative  showed  a  new, 

2  heightened  level  of  lack  of  cooperation,  lack  of 

3  willingness  to  cooperate.  Rude  comments  were  made. 

4  Q      Could  you  give  us  examples  of  some  of  the 

5  rude  comments  RTC  employees  made  about  you  after  you 

6  testified  before  the  House  Banking  Committee? 

7  A      Yes,  sir.   One  particular  employee  walked 

8  by  me  one  day  and  as  he  walked  by  me  he  called  me  a 

9  lying  bitch. 

10  Q      Was  that  person  a  supervisor? 

11  A      Yes. 

12  Q      Who  was  the  person  who  called  you  a  lying 

13  bitch? 

14  A      Mr.  Pat  Robison. 

15  Q      Who  was  Mr.  Pat  Robison? 

16  A      He  was  Mr.  Ausen's  supervisor  at  the  time. 

17  Q      Let's  get  some  more  examples  that  you 

1 8  believe  to  be  untoward  conduct  that  occurred  toward 

19  you  after  you  testified  before  the  House  Banking 

20  Committee. 

21  A      I  have  been  told  of  other  investigators  who 

22  having  listened  to  the  hearings,  talked  for  the  two 
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1  days  after  the  first  of  the  hearings  about  how  they 

2  believed  I  was  lying,  that  these  people  who  were 

3  staunch  supporters  of  individuals  in  the  Professional 

4  Liability  Section  felt  that  my  testimony  had  been 

5  unfair,  did  not  hesitate  to  share  their  attitudes  and 

6  opinions  with  other  people,  which  just  generated  a 

7  very  hostile  environment  for  me.   I  found  ugly  notes 

8  left  in  my  office. 

9  Q     Let's  get  some  examples  of  some  of  the  ugly 

10  notes  left  in  your  office  after  you  testified  before 

1 1  the  House  Banking  Committee. 

12  A      My  very  last  day  at  the  RTC  when  I  walked 

13  into  my  office,  there  was  a  note  taped  to  my 

14  computer. 

15  Q      What  did  that  note  say? 

16  A      "When  you  leave,  please  be  sure  you  advise 

17  the  Democratic  National  Committee  so  we  can  remove 

18  the  listening  devices  from  your  office.  Thank  you 

19  very  much  for  the  many  hours  of  pleasure  you  have 

20  given  us." 

21  Q      Would  you  describe  for  the  record  any  other 

22  acts  you  believe  that  were  hostile  that  were  directed 
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1  at  you  by  RTC  employees  at  any  time  during  the  course 

2  of  your  involvement  with  regard  to  Madison  up  to  the 

3  time  you  left  the  RTC? 

4  A      First  and  foremost,  being  placed  on 

5  administrative  leave  with  absolutely  no  explanation 

6  to  this  day  as  to  why  it  occurred. 

7  Q      Do  you  have  any  understanding  as  to  why  you 

8  were  placed  on  administrative  leave? 

9  A      No,  sir.    I  have  never  been  given  an 

10  explanation. 

11  Q      Has  anything  ever  been  provided  to  you  in 

12  writing? 

13  A      No,  sir,  not  by  way  of  explanation. 

14  Q      Were  you  aware  an  investigation  was 

15  conducted  of  you  by  various  RTC  employees, 

16  supervisors? 

17  A      Yes,  I  am. 

18  Q      You  have  never  been  shown  any  sort  of 

19  documentation  listing  charges  that  were  made  by  these 

20  RTC  supervisors  against  you? 

21  A      No,  sir,  I  have  not. 

22 Q      Ms.  Lewis,  would  you  care  to  add  any  other 
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1  false  allegations  that  have  been  made  against  you, 

2  respond  to  those  allegations  now  on  the  record? 

3  A      Mr.  Giuffra,  if  I  had  more  time  and  the 

4  opportunity  to  think  it  through  very  clearly,  I  would 

5  be  delighted  to  respond  to  those  allegations  on  the 

6  record.  Given  the  time  constraints,  it  is  going  to 

7  be  very  difficult. 

8  Q      Why  do  you  think  these  false  allegations 

9  have  been  made  against  you  since  you  became  involved 

10  in  the  Madison  investigation? 

11  A      I  don't  really  understand  why  all  that  has 

12  happened.  I  did  my  job.   I  followed  it  through,  and 

13  because  some  people  may  not  have  liked  the  results  of 

14  what  has  happened  with  the  job  that  I  did,  I  don't 

15  see  that  that  is  cause  to  create  hostility  in  the 

16  work  environment. 

17  Q      Who  do  you  think  some  people  are  who  have 

1 8  not  liked  the  results  of  your  investigation  into 

19  Madison? 

20  A      It  has  been  my  impression  that  some  of  the 

21  staff  in  PLS  and  some  of  the  staff  in  investigations 

22  did  not  agree  with  the  conclusions  that  were 
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1  contained  within  the  Madison  criminal  referrals. 

2  Q      Why  don't  you  specify  the  names  of  those 

3  persons  at  the  RTC  who  did  not  agree  with  the 

4  conclusions  contained  in  your  referrals  regarding 

5  Madison? 

6  A      To  the  best  of  my  knowledge  in 

7.  investigations  Mr.  Robison,  Mr.  Sanford  McCann, 

8  Mr.  Richard  Parks,  Ms.  Diana  Goesha,  Ms.  Linda 

9  Thompson,  Ms.  Teresa  Thompson,  Ms.  Carlene  Ryan. 

10  Going  into  the  legal  side  of  it,  Ms.  Yanda, 

1 1  Ms.  Carmichael,  Mr.  Dwayne  Curtis,  Mr.  Hindes, 

12  Mr.  Gabrellian,  Ms.  Kulka,  Mr.  Tomback. 

13  Q      Ms.  Lewis,  do  you  think  that  these  RTC 

14  supervisory  personnel  were  acting  at  the  direction  of 

15  senior  political  appointees  ~  strike  that. 

16  Why  do  you  think  that  these  senior  RTC 

17  personnel  were  acting  in  an  adverse  manner  toward  you 

1 8  in  your  work  in  connection  with  Madison? 

19  MR.  BEN-VENISTE:   I  think  that  the  last 

20  response  were  people  who  did  not  agree  with  the 

21  criminal  referrals,  unless  I  missed  something.   You 

22  seem  to  have  shifted  ground. 
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1  MR.  GIUFFRA:   We  will  rephrase  the 

2  question. 

3  BY  MR.  GIUFFRA: 

4  Q      Ms.  Lewis,  do  you  have  any  belief  as  to  why 

5  these  RTC  supervisory  personnel  disagreed  with  the 

6  conclusions  ~  the  allegations  contained  in  your 

7  referrals  relating  to  Madison  Guaranty  Savings  &  Loan 

8  Association? 

9  A      Based  on  what  I  have  seen,  Mr.  Giuffra,  and 

10  the  efforts  that  I  have  observed  to  try  and  impede 

1 1  this  investigation,  the  most  obvious  point  of 

12  reference  is  that  they  were  not  happy  with  the 

13  political  situation  that  may  have  been  evolving  as  a 

14  result  of  those  referrals  and  the  identification  of 

15  the  Clintons  as  potential  witnesses. 

16  Q      Do  you  have  any  understanding  as  to  whether 

17  persons  outside  the  RTC  put  pressure  on  RTC 

1 8  supervisory  personnel  to  in  any  way  affect  your 

19  investigation  in  Madison  Guaranty? 

20  A      Would  you  restate  that,  please. 

21  Q      Do  you  have  any  belief  as  to  whether  — 

22  MR.  BEN-VENISTE:    Belief  or  any 
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1  information. 

2  MR.  GIUFFRA:   This  is  asking  for  her 

3  belief.  Then  we  will  get  to  information. 

4  BY  MR.  GIUFFRA: 

5  Q      Do  you  have  any  belief  as  to  whether 

6  pressure  was  brought  to  bear  on  senior  RTC  officials 

7  by  other  persons  in  the  government  with  regard  to 

8  impeding  your  investigation  of  Madison? 

9  A      I  believe  ~ 

10  MR.  BEN-VENISTE:   Wait  a  second. 

1 1  MR.  GIUFFRA:    Let  her  answer  the  question. 

12  MR.  BEN-VENISTE:   I  have  an  objection  to 

13  the  form  of  the  question.   You  jumped  from  impeding 

14  the  investigation  or  to  impeding  the  investigation 

15  from  disagreeing  with  the  basis  for  the  criminal 

16  referral.  I  would  like  to  register  an  objection  as 

17  to  the  form  of  having  done  that. 

18  BY  MR.  GIUFFRA: 

19  Q      Go  ahead,  Ms.  Lewis. 

20  THE  WITNESS:    I  need  the  question  read 

21  back. 

22 (The  reporter  read  the  record  as  requested.) 
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1  THE  WITNESS:    I  believe  the  possibility 

2  exists  that  personnel  in  other  agencies  may  have 

3  attempted  to  bring  pressures  to  bear  on  certain 

4  people  at  the  RTC. 

5  BY  MR.  GIUFFRA: 

6  Q      During  ~ 

7  MR.  BEN-VENISTE:    I  thought  you  were  going 

8  to  get  to  whether  there  is  any  actual  information. 

9  BY  MR.  GIUFFRA: 

10  Q      Do  you  have  any  actual  information  with 

1 1  regard  to,  at  least  you  personally,  with  regard  to 

12  whether  persons  in  other  agencies  in  the  government 

13  tried  to  pressure  senior  RTC  officials  with  regard  to 

14  how  your  investigation  of  Madison  would  be  conducted? 

15  A      Personal  information,  no.   Numerous 

16  circumstances  that  have  pointed  me  in  the  direction 

17  of  believing  that,  yes. 

1 8  Q      What  are  those  numerous  circumstances  that 

19  have  pointed  you  in  the  direction  of  believing  that 

20  persons  outside  the  RTC  but  in  the  government  put 

21  pressure  on  senior  RTC  personnel  to  in  some  way 

22  hinder  your  investigation  into  Madison? 
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1  A      The  possibility  that  that  pressure  was 

2  there  to  me  is  part  and  parcel  of  what  I  have  already 

3  testified  to  before  the  House  Banking  Committee  with 

4  regard  to  what  happened  with  Justice  and  Treasury  and 

5  within  the  RTC. 

6  Q      Ms.  Lewis,  you  chose  to  go  to 

7  Representative  Leach  ~  strike  that. 

8  Why  did  you  choose  to  go  to  Representative 

9  Leach  with  your  grievances  with  regard  to  how  the 

10  Madison  criminal  referral  was  being  handled? 

1 1  A      Mr.  Leach  was  the  ranking  member  at  that 

12  time  of  the  House  Banking  Committee,  which  did  have 

13  oversight  authority  of  the  RTC.   Mr.  Gonzalez  had 

14  previously  indicated  as  chairman  that  he  felt  the 

15  committee  had  a  vested  interest  in  proceeding  with 

16  the  potential  investigation  of  the  failure  of 

17  Madison. 

18  Two  weeks  after  he  made  that  comment, 

19  according  to  what  I  read  in  the  press,  he  retracted 

20  it,  changed  his  mind  and  there  was  no  reason  printed 

21  or  no  reason  I  have  seen  as  to  why  he  changed  his 

22  mind. 
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1  I  determined  that  going  to  Mr.  Gonzalez  was 

2  probably  not  going  to  provide  me  with  any  kind  of  an 

3  objective  basis  for  presenting  the  situation. 

4  Q      Ms.  Lewis,  why  didn't  you  try  to  contact 

5  Roger  Altman,  who  was  then  head  of  the  RTC? 

6  A      It  was  fairly  common  knowledge  that 

7  Mr.  Altman  had  close  ties  to  the  White  House,  and  I 

8  did  not  think  it  would  be  appropriate  to  go  to 

9  Mr.  Altman. 

10  Q      Were  you  concerned  that  perhaps  Mr.  Altman 

1 1  might  communicate  information  that  you  might  provide 

12  to  him  to  persons  in  the  White  House,  including  the 

13  Clintons? 

14  A      That  was  one  of  my  concerns. 

15  MR.  BEN-VENISTE:   I  really  object  to  this, 

16  but  go  ahead. 

17  MR.  GIUFFRA:    I  sat  there  and  listened  to 

1 8  your  questions,  sir. 

19  MR.  BEN-VENISTE:   I  think  that  had  to 

20  something  more  to  do  with  facts  than  speculation 

21  which  you  are  now  developing. 

22  BY  MR.  GIUFFRA: 
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1  Q      Why  did  you  not  contact  Attorney  General 

2  Janet  Reno  with  regard  to  your  concerns  with  regard 

3  to  the  handling  of  the  Madison  criminal  referral? 

4  A      I  had  no  comfort  level  with  certain 

5  individuals  within  the  Justice  Department  at  that 

6  point  because  Mr.  Hubbell  was  there,  who  had  very 

7  close  ties  to  this  administration  in  the  White  House, 

8  but  more  specifically  because  I  had  to  chase  the 

9  first  referral  through  a  particular  Department  of 

10  Justice  and  had  lost  a  significant  amount  of  my 

1 1  confidence  in  that  department. 

12  Q      Did  Ms.  Breslaw  ever  indicate  to  you  that 

1 3  she  had  a  relationship,  professional  relationship 

14  with  Mr.  Hubbell  prior  to  the  time  he  came  to 

15  Washington? 

16  A      No. 

17  Q      Mr.  Ben-Veniste  asked  you  a  lot  of 

1 8  questions  about  your  time  records.   Were  you  paid  on 

19  an  hourly  basis  at  the  RTC? 

20  A      No. 

21  Q      So  the  time  records  were  only  a  way  for 

22  your  supervisors  to  keep  track  of  the  matters  that 

506 

1  you  were  working  on;  is  that  correct? 

2  A      Yes,  sir,  and  a  way  for  the  payroll  people 

3  to  allocate  the  particular  dollar  amounts  billed  to 

4  each  institution. 

5  Q     Now,  you  were  taken  off  the  Madison 

6  investigation  when? 

7  A      November  9,  1993. 

8  Q      After  November  9th,  1993,  you  continued  to 

9  perform  some  work  related  to  the  Madison 

10  investigation;  correct? 

1 1  A      Correct. 

12  Q      And  some  of  that  work  had  to  do  with  the 

13  investigation  of  the  Office  of  Independent  Counsel; 

14  correct? 

15  A      Correct. 

16  Q      That  work  was  reflected  in  your  time 

17  records,  wasn't  it? 

18  A      Yes,  sir. 

19  Q      And  you  also  performed  some  work  in 

20  connection  with  an  inquiry  that  was  being  conducted 

21  by  Pillsbury,  Madison  &  Sutro,  a  law  firm  in 

22  San  Francisco  with  regard  to  Madison? 
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1  A      Yes. 

2  Q      That  time  was  reflected  in  your  time 

3  records;  correct? 

4  A      Yes,  to  my  knowledge  it  was. 

5  Q      There  was  nothing  improper  about  you 

6  assisting  the  Independent  Counsel  with  the  matter, 

7  was  there? 

8  A      No. 

9  Q      There  was  nothing  improper  about  you 

10  assisting  Pillsbury,  Madison  &  Sutro,  was  there? 

1 1  A      No,  sir. 

12  Q      You  also  assisted  the  person  who  replaced 

13  you  in  connection  with  the  Madison  investigation? 

14  A      Yes. 

15  Q      Who  was  that  person? 

16  A      Mr.  Michael  Caron. 

17  Q      There  was  nothing  improper  about  you 

18  assisting  Mr.  Caron  with  regard  to  his  further 

19  efforts,  was  there? 

20  A      I  don't  believe  so. 

21  Q      That  time  was  reflected  in  your  time 

22  records,  wasn't  it? 
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1  A      Yes. 

2  Q     Now,  there  were  a  lot  of  questions  about 

3  the  fact  that  ~  strike  that. 

4  Am  I  correct  that  from  the  time  —  strike 

5  that. 

6  During  the  time  you  worked  at  the  RTC,  did 

7  you  attempt  to  keep  your  supervisors  aware  of  how  you 

8  were  spending  your  time? 

9  A      Yes. 

10  Q      And  after  you  were  formally  taken  off  the 

1 1  Madison  investigation  in  November  of  1993,  did  you 

12  continue  to  keep  your  supervisors  advised  as  to  how 

13  you  were  spending  your  time? 

14  A      Absolutely. 

15  Q      Who  were  your  supervisors? 

16  A      Mr.  Ausen  and  Mr.  Iorio. 

17  Q      And  were  they  fully  aware  of  how  you  were 

18  spending  your  time  to  the  extent  you  were  spending 

19  time  with  regard  to  Madison? 

20  A      Yes. 

21  Q      And  you  did  not  attempt  to  conceal  from 

22  them  the  fact  that  you  were  continuing  to  do  work  on 
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1  Madison? 

2  A      No,  sir. 

3  Q     Now,  you  also  provided  some  assistance 

4  after  November  1993  with  regard  to  the  civil  review; 

5  correct? 

6  A      Correct. 

7  Q      And  that  time  was  also  reflected  in  your 

8  entries? 

9  A      I  believe  so. 

10  Q      Am  I  correct  with  regard  to  the  news 

1 1  summary  project  that  you  prepared  with  regard  to 

12  Madison,  that  was  something  your  supervisors  asked 

13  you  to  do? 

14  A      That's  correct. 

15  Q      This  was  not  a  Jean  Lewis  idea? 

16  A      No,  sir. 

17  Q      There  were  a  lot  of  questions  about  how  you 

18  discarded  your  old  tape-recorder.  Again,  the 

19  tape-recorder  was  purchased  when? 

20  A      The  new  recorder? 

21  Q      The  old  recorder. 

22  A      1986. 
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1  Q      And  at  the  time  you  discarded  the 

2  tape-recorder,  you  weren't  intending  to  conceal 

3  anything  from  anyone  with  regard  to  how  you  had 

4  recorded  the  Breslaw  conversation;  is  that  correct? 

5  A      That's  correct. 

6  Q      Why  did  you  discard  the  tape-recorder? 

7  A      It  was  broken.   Why  keep  it? 

8  Q     No  one  had  served  a  subpoena  on  you  for  the 

9  tape-recorder  at  that  point? 

10  A      No,  sir. 

1 1  Q      Had  anyone  requested  that  you  keep  the 

12  tape-recorder? 

13  A      No,  sir. 

14  Q      Let's  talk  about  Sue  Schmidt.   You  have 

15  testified  that  there  came  a  time  when  she  arrived  at 

16  your  doorstep;  correct? 

17  A      Correct. 

18  Q      She  came  to  your  doorstep  unsolicited; 

19  correct? 

20  A      Correct. 

21  Q      It  was  cold.   What  time  of  the  year  was 

22  this  when  she  came  to  your  doorstep? 
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1  A      October. 

2  Q     Was  it  cold  in  Kansas  City  in  October? 

3  A      I  recall  it  was  pretty  chilly  at  that  point 

4  in  October. 

5  Q     And  you  allowed  Ms.  Schmidt  to  enter  your 

6  house,  the  vestibule  of  your  house  for  a  few  moments? 

7  A      Correct. 

8  Q      And  you  did  not  provide  any  information  to 

9  Ms.  Schmidt  during  the  time  when  she  was  in  the 

10  vestibule  of  your  home? 

1 1  A      That's  correct. 

12  Q      And  the  only  reason  you  allowed  Ms.  Schmidt 

13  to  enter  the  vestibule  of  your  home  was  to  be 

14  courteous? 

15  A      Correct. 

16  Q      Midwestern  in  a  way  probably? 

17  A      More  Texan. 

18  MR.  FORSHEY:   Mr.  Giuffra,  we  are  trying  to 

19  walk  out  the  door  at  5:00. 

20  MR.  GIUFFRA:   Any  minute  I  will  be  done. 

21  BY  MR.  GIUFFRA: 

22 Q      There  were  a  lot  of  questions  that 
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1  Mr.  Ben-Veniste  asked  you  about  why  ~  with  regard  to 

2  the  handling  of  certain  other  matters.  He  asked  you 

3  about  First  Savings;  is  that  right? 

4  MR.  BEN-VENISTE:    I  didn't  hear  the 

5  question. 

6  BY  MR.  GIUFFRA: 

7  Q     Mr.  Ben-Veniste  asked  you  about  First 

8  Savers? 

9  A      Savers  or  First  Savings? 

10  Q      He  asked  you  about  First  Savings. 

1 1  Your  supervisors  were  aware  of  how  you  were 

12  spending  your  time;  correct? 

13  A      Correct. 

14  Q      With  regard  to  the  First  Federal  matter, 

15  you  kept  them  apprised  of  the  status  of  that  matter? 

16  A      First  Federal  of  Little  Rock? 

17  Q      Yes. 

18  A      Yes.   First  Federal  of  Fayetteville,  yes. 

19  Q      And  to  the  extent  there  was  a  need  for 

20  reallocation  of  RTC  staff,  that  was  a  decision  for 

21  your  supervisors  to  make,  not  for  you  to  make? 

22  A      That's  correct. 
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1  Q      With  regard  to  Savers  Savings,  again,  you 

2  kept  your  supervisors  apprised  as  to  how  you  were 

3  spending  your  time  with  regard  to  that  matter? 

4  A      Yes. 

5  Q      They  were  aware  of  the  status  of  that 

6  matter? 

7  A      Yes. 

8  Q      You  didn't  attempt  to  conceal  anything  from 

9  your  supervisors  with  regard  to  how  you  were  handling 

10  that  matter? 

11  A      No. 

12  p      You  did  not  seek  out  the  Madison 

13  investigation;  is  that  correct? 

14  A      That's  correct. 

15  Q      That  was  a  matter  that  was  assigned  to  you? 

16  A      That  is  correct. 

17  Q      It  fell  into  your  lap,  so  to  speak? 

18  A      So  to  speak. 

19  Q      Now,  decisions  as  to  why  Madison  was  placed 

20  ahead  of  other  S&Ls  in  Arkansas,  those  were  not 

21  decisions  that  you  made? 

22  A      That's  correct. 
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1  Q      Those  were  made  by  supervisors  at  the  RTC 

2  who  you  reported  to? 

3  A      Yes,  sir. 

4  Q      And  your  supervisors  determined  that  you 

5  should  spend  your  time  working  on  the  Madison 

6  matter? 

7  A      Yes,  sir. 

8  Q      Mr.  Ben-Veniste  asked  you  a  number  of 

9  questions  about  the  fact  that  you  were  making 

10  telephone  calls  from  home  during  the  business  day. 

1 1  During  1992,  approximately  how  many  hours  do  you 

12  estimate  that  you  spent  working  for  the  RTC?   Just  a 

13  rough  ballpark. 

14  A      The  standard  number  of  hours  I  believe  is 

15  2080.   But  I  recall  putting  in  overtime  as  well,  so 

16  somewhat  over  that  number. 

17  Q      How  about  in  19  --  I  asked  you  about  '93. 

18  A      I  thought  you  asked  me  about  1992. 

19  Q      Now  '93,  do  you  recall  approximately  how 

20  many  hours  you  spent  working  for  the  RTC  in  '93? 

21  A      More  than  I  did  in  1992. 

22  Q      So  in  excess  of  2000  hours  a  year? 
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1  A      Yes. 

2  Q     And  in  1994,  did  you  spend  in  excess  of 

3  2000  hours  working  for  the  RTC? 

4  A      Yes. 

5  Q      So  in  1992,  1993  and  1994,  you  spent  in 

6  excess  of  2000  hours  during  each  of  those  years 

7  working  for  the  RTC? 

8  A      Yes. 

9  Q      During  those  years,  did  anyone  complain 

10  that  you  were  not  spending  -  strike  that. 

1 1  Did  any  of  your  supervisors  complain  you 

12  were  not  spending  enough  time  working  for  the  RTC? 

13  A      No,  sir. 

14  Q      Did  you  ever  receive  any  written 

1 5  communication  from  anyone  at  the  RTC  indicating  you 

16  weren't  spending  enough  time  on  RTC  matters? 

17  A      No,  sir. 

18  Q      In  connection  with  the  Savers  matter, 

19  Mr.  Ben-Veniste  asked  you  about  a  witness  who 

20  subsequently  gave  you  some  documents  when  you  met 

21  with  that  person.   Do  you  recall  that? 

22  A      Yes. 
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1  Q      Were  other  persons  at  the  RTC  aware  of  the 

2  fact  that  you  had  met  with  this  witness? 

3  A      Yes. 

4  Q      Were  other  persons  at  the  RTC  aware  of  the 

5  fact  that  this  witness  had  given  you  some  documents? 

6  A      Yes. 

7  Q      Who  was  aware  that  you  had  met  with  the 

8  witness? 

9  A      Mr.  Ausen,  Mr.  Iorio,  Ms.  Day,  Ms.  Neysa 

10  Day,  I  believe  her  supervisor,  Mr.  Curtis  and  I 

1 1  believe  Ms.  Yanda. 

12  Q      Were  all  aware  you  met  with  this  witness? 

13  A      Yes. 

14  Q      Who  was  aware  you  received  documents  from 

15  the  witness? 

16  A      Mr.  Ausen,  Mr.  Iorio,  myself  and  Ms.  Day. 

1 7  Q      Did  you  at  any  time  attempt  to  conceal  the 

18  fact  that  you  had  these  documents  in  your  office  from 

19  anyone  at  the  RTC? 

20  A      No. 

21  Q      And  you  would  have  been  glad  to  give  the 

22  documents  to  someone  had  they  asked  you  to  give  them 
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1  to  someone  else  to  look  at  the  documents? 

2  A      Certainly. 

3  Q      Ms.  Lewis,  are  you  aware  that  certain  RTC, 

4  senior  RTC  personnel  have  been  critical  of  the  fact 

5  that  you  tape-recorded  Ms.  Breslaw? 

6  A      Yes. 

7  Q      Why  do  you  think  they  have  been  critical  of 

8  the  fact  that  you  tape-recorded  Ms.  Breslaw? 

9  MR.  BEN-VENISTE:   You  are  seriously  asking 

10  those  questions? 

1 1  MR.  GIUFFRA:   Absolutely. 

12  THE  WITNESS:   During  the  conversation, 

13  Ms.  Breslaw  represented  that  Jack  Ryan  and  Ellen 

14  Kulka,  the  people  at  the  top  of  the  RTC,  would  like 

15  to  be  —  say  Whitewater  did  not  cause  a  loss  to 

16  Madison.   It  was  my  subsequent  understanding  that 

17  neither  Mr.  Ryan  nor  Ms.  Kulka  ~  well,  let  me 

18  restate  that. 

19  Mr.  Ryan  and  Ms.  Kulka  have  both  denied 

20  having  indicated  that  they  ever  said  any  such  thing 

21  to  Ms.  Breslaw.   I  would  suspect  they  are  not  very 

22  happy  with  her  representation  to  that  effect. 
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1  MR.  FORSHEY:    Mr.  Giuffra,  are  we  there? 

2  MR.  GIUFFRA:    A  few  minutes  more.   I  am 

3  almost  done.   I  know  you  guys  want  to  go. 

4  BY  MR.  GIUFFRA: 

5  Q      Are  you  aware  of  the  allegation  that  you  in 

6  some  way  mishandled  the  Cimmaron  criminal  referral? 

7  A      Yes. 

8  Q      What  would  be  your  response  to  that 

9  allegation? 

10  A      It  is  ridiculous. 

1 1  Q      Why  is  it  ridiculous? 

12  A      I  had  as  much  of  a  working  knowledge  as  Ed 

13  Noyes  did  on  that  referral.   I  participated  in  its 

14  preparation.   I  was  fully  cognizant  of  what  he  was 

15  doing,  saw  the  analysis  when  it  came  back  from  PLS, 

16  made  my  additional  comments  on  it,  participated  in 

17  the  investigation  as  though  I  would  have  participated 

1 8  in  any  other  investigation  for  which  I  was  lead 

19  investigator  with  the  exception  of  allowing  Mr.  Noyes 

20  to  draft  the  predominant  part  of  the  referral. 

21  Q      Mr.  Ben-Veniste  asked  you  a  series  of 

22  questions  about  the  fact  that  publicity  regarding 
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1  criminal  referral  0004  might  have  some  sort  of  an 

2  impact  on  the  1992  presidential  campaign.  Do  you 

3  remember  those  questions? 

4  A      Yes. 

5  Q      Insofar  as  you  are  aware,  was  the  fact  that 

6  the  Clintons  were  named  as  witnesses  in  criminal 

7  referral  0004  ever  disclosed  during  the  1992 

8  presidential  campaign? 

9  A      No,  not  that  I'm  aware  of. 

10  Q      And  you  took  special  efforts  during  1*992  to 

1 1  keep  the  contents  of  that  referral  confidential  so 

12  that  they  would  not  be  disclosed  to  the  public? 

13  A      That  is  correct. 

14  MR.  GIUFFRA:   Ms.  Lewis,  I  have  no  further 

15  questions.   Thank  you  for  your  cooperation.  I  very 

16  much  appreciate  the  fact  that  you  have  been  here  for 

17  two  days  and  had  to  tolerate  all  of  our  questions.  I 

18  want  to  thank  you  and  your  counsel  for  promptly 

19  providing  documents  to  the  committee.  We  very  much 

20  appreciate  it,  and  particularly  getting  your  phone 

21  records  so  promptly.   We  very  much  appreciate  that. 

22 MR.  FORSHEY:   One  last  item  for  the 
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1  record.   I  understood  from  some  questions  that  went 

2  on  here  that  there  were  some  documents  that  indicated 

3  why  Ms.  Lewis  was  placed  on  administrative  leave.  I 

4  have  not  seen  that  document,  nor  has  Ms.  Lewis.   I 

5  would  ask,  if  appropriate,  that  document  be  provided 

6  to  me  as  her  counsel. 

7  (Whereupon,  at  5:05  p.m.,  the  deposition 

8  was  concluded.) 
9 

10  

1 1  L.  JEAN  LEWIS 
12 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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I,  BRENDA  M.  3MONSKEY,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


Publ 
District  of 


My  Commission  Expires  SEPTEMBER  14,  1996 
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Subject: 


Criminal  Referral 
Cimmaron  Federal 


Please  review  the  enclosed  criminal  referral  and  exhibits.  If  I  can  be  of  anyrassistance  do 
not  hesitate  to  contact  me  at  x-7243.  If  there  are  no  problems  or  concerns  with  this  referral 
I  would  like  to  send  it  to  the  US  Attorney  by  May  12,  1994.  Thank  You. 
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HEADLINE:  From  Scandal  to  Farce 

BYLINE:  MICHAEL  ISIKOFF  and  MARK  HOSENBALL  in  Washington 

HIGHLIGHT: 

And  now,  yet  another  new  prosecutor 

BODY: 

WHITEWATER  IS  AT  LEAST  GOOD  FOR  business.   Jean  Lewis,  the  original 
whistle-blower  whose  charges  of  a  cover-up  helped  persuade  congressional 
Republicans  to  look  into  the  scandal,  has  decided  to  market  T  shirts,  bumper 
stickers  and  Post -It  notes.   One  of  the  logos  thought  up  by  the  Resolution  Trust 
Corp.  investigator,  according  to  a  retainer  agreement  signed  with  a  Dallas  law 
firm,  is  B.I.T.C.H.,  short  for  "Boys,  I'm  Taking  Charge  Here"  (or  "Bill,  I'm 
Taking  Charge,  Hillary") . 

When  does  scandal  become  farce?  Already,  the  Whitewater  investigation  has 
consumed  thousands  of  man-hours  by  dozens  of  FBI  agents  and  government  lawyers 
who  have  conducted  three  investigations  under  two  prosecutors.   Despite 
relentless  press  coverage,  most  Americans  would  be  hard  put  to  answer  a  quiz  on 
the  basic  issues,  such  as:  what  crime  might  the  Clintons  have  committed? 
(Answer:  some  sort  of  possible  fraud  involving  their  Arkansas  real-estate 
investment  and  its  relationship  to  a  failed  Service  more  than  a  decade  ago.)  The 
tedious  congressional  hearings  that  ended  last  week  didn't  even  deal  with  the 
alleged  crime.   They  focused  only  on  the  question  of  whether  administration 
officials  had  interfered  with  the  investigation,  or  --  even  if  they  hadn't  -- 
whether  they  had  lied  to  Congress . 

Last  week  Whitewater  got  yet  another  new  prosecutor.   In  a  move  that  will  add 
months,  if  not  years,  to  the  case,  and  that  induced  new  anxiety  in  the  White 
House,  a  three- judge  panel  refused  to  accept  the  appointment  of  Whitewater 
independent  counsel  Robert  Fiske.   Instead,  the  judges  picked  Kenneth  Starr,  48, 
a  former  court  of  appeals  judge  and  U.S.  solicitor  general  in  the  Bush 
administration.   Starr  will  now  have  to  organize  a  new  staff.   He  can  pick  up 
where  Fiske  left  off  --or  start  all  over  again. 

The  judges  did  not  question  Fiske' s  integrity.   Rather,  they  saw  an 
"appearance"  problem.  Fiske  had  initially  been  named  by  Attorney  General  Janet 
Reno  last  January  because  the  Watergate-era  special-prosecutor  law  had  been 
allowed  to  lapse  by  Congress,  mostly  because  of  Republican  opposition.   The  law 
was  revived  this  year,  and  most  people  expected  the  panel  of  judges  to  simply 
endorse  Fiske' s  appointment.   But  the  judges  ruled  that  it  was  inconsistent  with 
the  independent  counsel's  act  for  the  Clinton  administration  to  play  any  role  in 
the  selection  of  the  special  prosecutor. 
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It  may  or  may  not  be  relevant  that  two  of  the  three  judges  on  the  panel  that 
rejected  Fiske  were  Republican  appointees,  and  one  of  them,  David  Sentelle,  is 
an  acerbic  Reaganite.   Right-wingers  regarded  Fiske  as  suspicious:  a  former  U.S. 
attorney,  he  had  represented  Democratic  elder  Clark  Clifford  in  the  BCCI  case 
and  had  been  a  friend  of  former  White  House  counsel  Bernie  Nussbaum  in  New  York 
legal  circles.   The  Hall  Street  Journal  editorial  page  kept  after  Fiske  with 
headlines  like  TOO  MUCH  BAGGAGE  --  (shortly  after  his  appointment  last  January) , 
THE  FISKE  COVER-UP  and  THE  FISKE  COVER-UP  II.   Still,  most  observers,  Democrat 
and  Republican  alike,  thought  Fiske  was  conducting  a  neutral  and  fair-minded 
investigation . 

In  fact,  in  many  ways  he  is  not  much  different  from  his  replacement,  Ken 
Starr.   Both  are  regarded  as  earnest,  upright,  straightforward.   The  main 
difference  is  that  Fiske  was  an  experienced  prosecutor,  whereas  Starr,  a  former 
appeals  judge,  has  never  handled  a  criminal  trial.   He  will  have  to  learn  on  the 
job  as  he  tries  to  master  voluminous  details  in  a  tangled  ease. 

The  White  House  is  worried  that  Starr,  a  conservative  Republican,  will  be 
more  aggressive.   And  aides  point  out  that  Starr  himself  has  a  slight 
"appearance"  problem.   He  has  talked  before  to  the  lawyers  handling  Paula 
Jones's  lawsuit  against  President  Clinton,  and  was  considering  filing  a  brief 
attacking  Clinton's  argument  that  presidents  should  enjoy  legal  immunity  while 
they  are  in  office. 

The  fact  that  Starr  is  free  to  reopen  any  aspect  of  the  ease  is  potentially 
bad  news  for  the  Clinton  administration  officials  who  just  spent  the  last  two 
weeks  testifying  before  Congress  on  the  question  of  whether  they  improperly 
sought  to  interfere  with  the  federal  investigation  of  Whitewater.   Fiske  had 
concluded  that  there  was  no  criminal  obstruction  of  justice.   Most  ominously  for 
Deputy  Treasury  Secretary  Roger  Altman,  whose  testimony  was  repeatedly 
contradicted  by  others  during  the  hearings,  Starr  could  commence  a  perjury 
investigation.   (A  NEWSWEEK  Poll  showed  that  by  38  percent  to  28  percent, 
Americans  thought  Altman  should  go,  with  84  percent  undecided.)  Starr's 
appointment  may  mean  more  grand  juries,  more  legal  fees  and  further  proof,  if 
any  was  needed,  that  America  has  a  government  of  lawyers,  not  men. 
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Have  the  recent  congressional  hearings  made  you  more  likely  or  less  likely  to 

think  of  Whitewater  as  a  serious  issue,  or  have  they  not  had  much  effect? 
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UNITED  STATES  SENATE 
WHITEWATER  INVESTIGATION 


CONVERSATION  BETWEEN 

L.  JEAN  LEWIS,  RTC  CRIMINAL  INVESTIGATOR 

AND 

APRIL  BRESLAW,  FDIC  PLS  ATTORNEY 

FEBRUARY  2,  1994 


(THIS  TRANSCRIPT  WAS  PREPARED 
FROM  A  PROVIDED  TAPE  RECORDING.) 


1  JEAN  LEWIS:    The  following  conversation 

2  took  place  on  February  2,  1994  in  the  RTC's  Kansas 

3  City  Office  of  Investigation  between  myself,  senior 

4  criminal  investigator  Jean  Lewis,  and  PLS  attorney 

5  April  Breslaw  from  the  FDIC  office  in  Washington, 

6  D.C. 

7  The  conversation  lasted  from  approximately 

8  4:00  p.m.  until  4:35  p.m. 

9  April  was  sent  by  the  FDIC  to  participate 

10  in  an  internal  review  of  the  investigative  procedures 

1 1  utilized  during  the  investigation  of  Madison 

12  Guarantee  Savings.    Her  emphasis  was  on  Whitewater 

1 3  Development,  at  the  instructions  of  FDIC  PLS  attorney 

14  Mark  Abramowitz. 

15  FIRST  VOICE:    Whether  under  normal 

16  circumstances  we  would  be  so  preoccupied  with 

17  Whitewater,  I  don't  know,  but,  you  know,  because 

18  that's  the  catch  word  and  everything  -  get  after 

19  that  —   they  seem  to  ask  and  ask  and  ask  ~ 

20  SECOND  VOICE:    It  seems  to  have  become  a 

21  catchall  phrase. 

22  FIRST  VOICE:    Yes,  and  I  think  that 
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1  somehow  or  other,  we're  going  to  have  —  this  group 

2  eventually  is  going  to  have  to  make  some  kind  of 

3  statement  about  whether  or  not  there  is  any  loss  to 

4  Madison,  ever,  to  Whitewater  because  everybody 

5  realized  they  had  no  loan  there,  so  that  crosses  off 

6  the  most  obvious  choice. 

7  Probably,  and  I'm  sure  you  know  this 

8  better  than  I  do,  so  many  checks  went  in  and  out  of 

9  there  that  it's  hard  to  say  exactly  what  happened  in 

10  that  checking  account. 

1 1  What  I  should  have  brought  along  and 

12  didn't,  was  Gary  had  given  me  a,  kind  of  a  ledger  — 

13  not  a  ledger  but  a  statement  of  debits  and  credits 

14  from  Whitewater  and  he  also  had  found  this  by  the 

15  time  I  got  here.   He  had  one  folder  of  material  that 

16  -  he  had  one  folder  of  material  that  had  these  work 

17  papers  in  it,  it  happened  to  be  from  Maple  Creek 

18  Farms. 

19  So  my  first  question  is,  is  there  anything 

20  else  like  this,  this  kind  of  a  listing  for  the  other 

21  projects.   And  I'll  show  you  the  reason  why  this 

22  one's  -- 

4 

1  SECOND  VOICE:    --  to  do  with  $30,000 

2  engineering  survey  ~ 

3  FIRST  VOICE:    I  didn't  bring  along  the 

4  chart.   On  the  sheet  that  Gary  had  given  me  --  you 

5  know,  it  shows  money  in  and  out  of  the  Whitewater 

6  checking  account.     From  that,  when  I  looked  at  it,  ~ 

7  this  is  1985,  but  it  doesn't  really  show  when. 

8  I  can  see  on  there  that  in  April  of  '85, 

9  Whitewater  wrote  a  $30,000  check  to  McDougal  and 

10  there  are  notes  in  there  about  it  becoming  a 

1 1  cashier's  check,  and  then  who  knows  what  happened  to 

12  it. 

13  SECOND  VOICE:    Well,  we  know  what  happened 

14  to  that  particular  cashier's  check. 

15  FIRST  VOICE:    What? 

16  SECOND  VOICE:    We  subsequently  found  out 

1 7  there  was  an  on-going  investigation.   After  McDougal 

18  put  that  $30,000,  he  voted  himself  or  Madison 

19  Financial  gave  him  a  $30,000  bonus,  based  on  the 

20  previous  year's  performance  at  Madison  Financial  -- 

21  so  he  took  that  $30,000  and  he  told  Greg  Young,  who 

22  was  the  CFO  at  the  time,  to  deposit  it  directly  in 
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1  Whitewater's  account,  which  he  did. 

2  At  the  time  the  deposit  was  made, 

3  Whitewater's  account  was  overdrawn  to  the  tune  of 

4  almost  $28,000. 

5  FIRST  VOICE:    Oh,  okay. 

6  SECOND  VOICE:    So  where  the  $28,000  had 

7  gone  or  what  caused  a  $28,000  overdraft  in  the 

8  account,  was  a  check  that  had  been  written  for  a 
cashier's  check  to  Madison  Guarantee  and  that 
cashier's  check  for  $30,000  was  made  payable  to  Earth 
Movers  --  excuse  me  —  it  was  made  payable  to  —  it 
was  endorsed  by  Earth  Movers  Inc.    It  was  made 
payable  to  Earth  Movers,  Inc.  and  was  endorsed  by 
J.W.  Fulbright  and  deposited  to  Riggs  National  Bank 
in  Washington,  D.C. 

And  that's  what  caused  the  overdraft.   So 
McDougal  had  Madison  Financial  give  him  a  bonus  for 
$30,000,  which  they  put  in  to  cover  the  overdraft. 

FIRST  VOICE:    Well,  I  guess  that  I  don't 
know,  maybe,  then  ~ 

SECOND  VOICE:    You  want  to  know  how  to 
reserve  for  development  time,  then? 

1  FIRST  VOICE:    When  this  --  this  account 

2  must  have  been  at  Madison.    I  guess  I'm  confused  when 

3  you  say  Madison  Financial  gave  him  a  bonus,  then  is 

4  it  appropriate  to  think  that  this  entry  in  here  is 

5  related  to  that,  or  maybe  not? 

6  SECOND  VOICE:    I  don't  think  there's  any 

7  relationship.   There  is  this  property,  a  piece  of 

8  documentation,  that  I  found  in  the  files  that 

9  belonged  to  Greg  Young,  who  was  the  former  CFO  of 

10  both  Madison  Guarantee  and  Madison  Financial.   That's 

1 1  just  a  ledger  sheet  that  ~  reserve  for  development 

12  and  it  appeared  that  he  had  done  them  on  some  of  the 

13  other  Madison  Financial  developments  in  addition  to 

14  Maple  Creek  Farms. 

1 5  But  that  was  the  only  place  that  I  saw  any 

16  tie  to  Whitewater  development  per  se.   And  it  made  no 

17  sense  to  me,  April,  why  they  would  zap  Whitewater 

18  $30,000  for  an  engineering  survey  on  property  that 

19  Whitewater  had  no  technical  or  legal  ties  to  that  we 

20  could  find. 

21  FIRST  VOICE:    So,  then,  okay,  you've 

22  already  looked  into  this  and,  I  went  through  the  one 
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1  folder  that  was  there  and  I  didn't  see  any  other 

2  Whitewater  entries,  so  I'm  assuming  from  what  you're 

3  saying  that  that  is  it,  in  terms  of  those  kinds  of 

4  ledger  sheets. 

5  SECOND  VOICE:    Yes. 

6  FIRST  VOICE:    It's  that  kind  of  crap  that 

7  if,  and  I  don't  know  if  it  gets  us  to  an  answer  or 

8  not,  because  obviously  this  money  could  go  into 

9  Whitewater  and  then  money  came  out  of  Whitewater,  so 

10  what  you  end  up  with  net  at  the  end  is  still  a 

1 1  question  mark. 

12  I  think,  if  they  can  say  it  honestly,  the 

13  head  people,  Jack  Ryan  and  Ellen  Kulka  would  like  to 

14  be  able  to  say  Whitewater  did  not  ~  Madison. 

15  We  don't  know,  you  know,  what  Fiske  is 

16  going  to  find  and  we  don't  offer  any  opinion  on  it. 

17  But  the  problem  is  nobody  has  been  able  to 

18  say  Ryan  and  Kulka  ~  if  they  say  that,  that's  fine  ~ 

19  because,  you  know,  even  though  Whitewater  did  not 

20  have  loan,  —  it's  been  these  kind  of  things  that 

21  mean  there  was  a  loss  that  is  hidden. 

22 So  this  is  okay. 
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1  I  don't  know  if  there's  any  other  way  to 

2  research  whether  -  and  then  I'm  sorry  to  ask  the 

3  same  questions  I'm  sure  that  others  have  asked  ~  did 

4  Whitewater  cause  a  loss  to  Madison,  how  we  could  get 

5  to  a  more  definitive  answer. 

6  And  I  guess  from  the  criminal  rules,  I've 

7  looked  at  them  quickly,  and  I'm  sure  that  you're  much 

8  more  into  them,  but  my  sense  at  the  end  is  that,  you 

9  know,  more  research  is  needed  to  trace  the  currency, 

10  so  would  you  assume  that  the  special  prosecutor  —  is 

1 1  probably  out  trying  to  trace  it  to  Madison,  or  to 

12  Whitewater. 

13  SECOND  VOICE:    Based  on  what  Mr.  Fiske  has 

14  said  to  the  press,  ~  that  there  is  absolutely 

15  nothing.    You  and  I  have  the  same  problem  on  that.   I 

16  have  no  idea  what  he's  doing. 

17  All  I  know  at  this  juncture  is  what  the 

18  allegations  were  that  I  made  in  the  criminal  referral 

19  —  and  that  Whitewater  development  was  part  of  a 

20  whole.   There  were  12  McDougal  controlled  entities, 

21  and  I'm  calling  them  McDougal  controlled  because  I 

22  don't  know  how  much  control  is  exerted  over  any  of 
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1  these  other  institutes  by  any  of  these  other 

2  partners. 

3  I  know  that  money  came  in  and  out  and  went 

4  to  various  parties,  Jim  Smith,  --  Tucker  --  and  it's 

5  real  difficult  to  take  Whitewater  as  one  piece  out  of 

6  the  whole.    It's  like  trying  to  isolate  one  microbe 

7  out  of  an  amoeba. 

8  FIRST  VOICE:    That's  a  good  point,  that's 

9  a  good  point.    And  that's  contrary  to  the  way 

10  McDougal  ran  the  bank.    I  mean,  you  know,  he  was 

1 1  purposely  commingling  all  the  time. 

12  SECOND  VOICE:    I  believe  he  was  purposely 

13  commingling  the  funds.    And  I  will  tell  you  my 

14  assessment  of  the  fact,  based  on  the  way  Jim  McDougal 

15  did  business,  there's  a  chronic  overdraft  situation 

16  that  I've  found  to  be  absolutely  pervasive  throughout 

17  the  entire  institution,  from  small  DBAs  to  huge 

18  accounts  like  Campobello  or  Madison  Financial 

19  overdraft  that's  referenced  in  one  of  those  criminal 

20  referrals  for  $2.7  million. 

21  It  ran  the  gamut.    He  was  absolutely 

22  indiscriminate  about  what  he  approved  and  what  he 


1  didn't  approve.   He  let  checking  accounts  go  into  the 

2  red  on  a  regular  basis,  including  his  own  which  was 

3  overdrawn  at  times  by  $200,000. 

4  So  from  that  standpoint,  I  know  that 

5  Whitewater,  over  a  six  month  period,  paid  $70,000  in 

6  checks,  the  large  majority  of  them  going  to  the  bank 

7  for  what  appeared  to  be,  if  I  am  to  believe  a 

8  notation  in  the  memo  —  payments  on  real  estate  that 

9  the  development  purchased. 

10  And  if  that's  the  case,  then  out  of  the 

1 1  $70,000  worth  of  checks  that  were  written  in  that 

12  six-month  period  of  time,  over  $60,000  of  those 

13  checks  were  drawn  on  insufficient  funds. 

14  Now,  if  you  can  — 

15  FIRST  VOICE:    Right.    That's  a  loan, 

16  that's  an  unsecured  loan. 

17  SECOND  VOICE:    That's  an  unauthorized 

18  loan,  that's  absolutely  right.    So  if  you  make  an 

19  unauthorized  loan  like  that,  and  that's  a  six  month 

20  period,  and  so  I  had  no  way  of  knowing  exactly  what  - 

21  two-year  period  of  time. 

22  And  if  I  went  back  and  looked  at  all  the 
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1  available  film  we  have  on  this,  and  we  put  the  man 

2  hours  into  it  that  it  would  actually  take,  which  is 

3  the  reason  that  I  confined  my  particular  research  to 

4  a  six-month  period,  because  it  would  have  been 

5  counterproductive  to  do  otherwise,  if  I  did  it  for 

6  two  years,  I  can  almost  promise  you  that  the  money 

7  coming  in  and  out  of  that  account,  because  of  the 

8  activity  that  I  saw  in  such  a  short  period  of  time, 

9  would  easily  exceed  $  1 00,000. 

10  And  it  would  consistently  come  out  of  an 

1 1  account  that  maintained  a  minimal  balance.  The 

12  entire  time  that  I  looked  at  it,  ~  checks  came  in 

13  every  month  for  $284  and  that's  it. 

14  FIRST  VOICE:    Well,  I  wonder  -- 

15  SECOND  VOICE:    If  you  want  me  to  sit  here 

16  and  give  you  unequivocal  answer  to  whether  or  not 

17  Whitewater  caused  the  losses,  I  can't  do  it. 

18  All  I  can  tell  you  is  what  I  found  in  the 

19  referrals  and  the  allegations  I  have  made  that  yes,  I 

20  believe  that  Whitewater  caused  Madison  a  loss,  just 

21  by  virtue  of  the  DBA  account  and  the  dollar  amount  of 

22  the  unauthorized  loans  that  McDougal  approved  going 

12 

1  out  to  his  corporations  and  his  business  partners 

2  consequently. 

3  FIRST  VOICE:    --  this  came  from  you  or 

4  came  from  —  that  somebody  now  has  the  ending  balance 

5  on  Whitewater.  Maybe  that  — 

6  One  thing  that  ~  asked  me  to  do,  which  I 

7  guess  I'll  give  a  shot  at  tomorrow,  is  to  call  the 

8  acquiring  institution  and  confirm  that  did  they 

9  assume  responsibility  for  that  account.   You  know,  at 

10  this  point,  I'm  thinking  that  if  this  turns  out  to  be 

11  —or  if  the  special  prosecutor  already  subpoenaed 

12  from  them,  if  they  won't  tell  me  -- 

13  But  they  should  be  more  cooperative  with 

14  us  given  -- 

15  SECOND  VOICE:    You  guys  have  an  available 

16  resource  that  —  investigation  doesn't  have.   For 

17  criminal  purposes,  this  department  cannot  go  ~  we 

18  can't  do  that.    In  criminal,  we  have  to  go  straight 

19  to  the  U.S.  Attorney's  office,  and  recommend  to  them 

20  what  we  think  they  need  to  subpoena  —  investigation. 

21  If  we  had  that  power  (noise  on  tape) 

22  ~  I  could  have  answered  a  hell  of  a  lot 
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1  more  questions  ~   but  we  don't.    We  refer  it  to  the 

2  appropriate  authority  and  the  appropriate  authority 

3  declined  that  referral  under  what  I  would  believe  to 

4  be  extremely  questionable  purposes. 

5  FIRST  VOICE:    I  don't  know.    I  don't  know 

6  what  to  say. 

7  SECOND  VOICE:    That  was  after  the 

8  election. 

9  FIRST  VOICE:    First  time. 

10  SECOND  VOICE:    The  first  referral? 

1 1  FIRST  VOICE:    Yes. 

12  SECOND  VOICE:    Was  declined  in  November  of 

13  last  year  after  it  had  been  submitted  in  September  of 

14  '92,  declined  in  November  of  '92  - 

15  FIRST  VOICE:    Oh,  wait  a  minute.    It  was 

16  submitted  in  September  of  '92  and  declined  in 

17  November  of '92. 

18  SECOND  VOICE:    But  again,  I'll  go  back  to 

19  what  I  said,  it's  real  hard  to  take  Whitewater  as  one 

20  piece  of  the  pie  out  of  the  pie,  so  you  don't  get  the 

21  whole  picture. 

22  FIRST  VOICE:    That's  true.    I  think  that's 


1  very  true. 

2  Well,  as  I  say,  ~  I  feel  self-conscious 

3  asking  that.    In  some  ways  it's  kind  of  a  silly 

4  question.   They're  looking  for  what  they  can  say,  and 

5  I  do  believe  they  want  to  say  something  on  it,  but  I 

6  don't  believe  at  all,  and  I  don't  want  to  suggest  at 

7  all,  that  they  want  us  to  reach  a  certain 

8  conclusions.    I  really  don't  get  that  feeling. 

9  But  there  are  answers  they  would  be 

10  happier  about,  you  know,  because  it  would  get  them 

1 1  off  the  hook.    That  would  be  about  Whitewater. 

12  So  that's  why  we  keep  getting  asked  the 

13  same  things. 

14  SECOND  VOICE:    I  think  I  understand  what 

15  you're  saying  there,  and  I'll  tell  you  what  my 

16  perspective  is  on  it. 

17  I  —  don't  produce  whatever  answers  are 

18  available. 

19  FIRST  VOICE:    That's  right,  yes. 

20  SECOND  VOICE:    And  follow  them  up  to 

21  whoever  needs  them. 

22  (Interruption.) 
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1  THIRD  VOICE:    I  want  two  copies. 

2  SECOND  VOICE:    As  far  as  what  would  make 

3  them  happier  with  a  response,  they  would  like  to  come 

4  back,  I'm  sure,  with  a  politically  correct  response, 

5  but  the  bottom  line  to  me  is  I  don't  know  that 

6  they're  going  to  be  able  to,  and  I'm  not  going  to  do 

7  anything  to  facilitate  that. 

8  FIRST  VOICE:   No,  no,  no.   And  I  agree 

9  with  that. 

10  SECOND  VOICE:    And  I'll  tell  you  why  I  say 

1 1  that.   Here  is  my  logic  in  making  that  comment. 

12  The  loan  payments  that  came  out  of  the 

13  Whitewater  account  are  —  funds.    And  I  say  private 

14  because  all  these  other  little  companies  consistently 

15  made  deposits  into  the  Whitewater  account,  whenever 

16  there  was  a  need  to  make  some  kind  of  mortgage  or 

1 7  real  estate  payment. 

18  The  funds  that  came  into  Madison  out  of 

19  these  other  little  accounts,  they  don't  exist.   The 

20  other  accounts  were  writing  checks  on  funds  they  did 

21  not  have.   There  was  absolutely  a  kite.   There  was  no 

22  doubt  about  it. 

16 

1  If  you  are  in  a  real  estate  partnership 

2  with  somebody  and  you've  got  $200,000  some  odd 

3  dollars  in  outstanding  mortgages  and  bank  notes  that 

4  you've  got  to  pay,  and  you're  not  making  the  monthly 

5  payments  on  them,  and  you  are  assuming  your  business 

6  partner  is,  and  if  you're  not  putting  any  money  into 

7  this  that  can  be  documented  anywhere,  and  I  say  this 

8  from  the  standpoint  of  all  of  these  people 

9  collectively,  Steve  Smith,  Jim  —  Tucker,  and  Bill 

10  and  Hilary  Clinton. 

1 1  You  have  to  assume  your  business  partner 

12  is  making  the  payments  for  you  and  if  he's  making  the 

13  payments  for  you,  that  is  to  your  benefit  if  you  are 

14  a  partner  in  that  corporation.   And  if  you  know  his 

15  financial  circumstances,  you  know  his  savings  and 

16  loan  is  in  trouble  and  insolvent,  and  you've  been  in 

17  business  with  him  for  a  long  time,  as  all  these 

18  people  had  been,  it's  -- 

19  FIRST  VOICE:    Well,  I  don't  know  the 

20  insolvent  thing.    I  mean,  that's  ~  I  can't  accept  — 

21  at  what  point  you  want  to  say  that. 

22  SECOND  VOICE:    I'm  basing  that  on  the 
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1  Federal  Home  Loan  Bank  exam.  And  according  to  ~ 

2  that  the  S&L  is  in  deep,  serious  trouble  in  1985 

3  cannot  be  disputed. 

4  FIRST  VOICE:    That's  true  and  I  guess  I 

5  can't  accept  that  ~  Bill  Clinton  had  the  federal 

6  exam,  which  is  confidential  and  I  mean  ~ 

7  SECOND  VOICE:    Oh,  know.    I'm  not 

8  concluding  that  at  all.    I'm  just  saying  that  if  your 

9  business  partner  is  making  loan  payments  to  ~  then 

10  you've  got  to  question,  excuse  me,  if  those  loan 

1 1  payments  were  being  made,  then  you're  assuming  that 

12  your  business  partner's  making  them.     And  you  know 

13  you're  not  putting  money  into  it. 

14  What's  he  doing,  taking  it  out  of  his 

15  pocket?  Because  if  it's  your  business  venture, 

16  you've  got  to  know  what  kind  of  cash  flow  is  coming 

17  in  and  out  of  that  business. 

18  You  can't  tell  me  you're  just  walking  away 

19  from  it  blind.    I  mean,  these  are  business  people. 

20  These  people  have  an  eye  for  detail.   We're  dealing 

21  with  lawyers  here.   We  are  dealing  with  people  like 

22  Jim  —  Tucker  and  Hilary  Clinton.    They're  attorneys. 


1  They  --  You  don't  turn  a  blind  eye  to  your 

2  business  investments. 

3  And  if  you're  not  putting  money  in,  you 

4  have  to  wonder  where  the  money's  coming  from  that's 

5  making  your  real  estate  payments. 

6  FIRST  VOICE:    That's  a  fair  point.    That's 

7  a  fair  point. 

8  SECOND  VOICE:    I  think  it's  a  very  fair 

9  point.    To  that  end  I'm  saying  that  funds  that  were 

10  kited  out  of  that  account  showed  the  benefit  of  all 

1 1  the  business  partners  involved,  all  twelve  of  those 

12  corporations,  and  I  would  not  take  Whitewater  out  of 

13  it  and  single  it  out. 

14  I'd  say,  all  those  people,  at  some  point, 

15  had  to  question  where  McDougal  was  getting  the  money 

16  to  make  the  payments  on  all  the  mortgages  in  his 

17  bank. 

18  FIRST  VOICE:    And  I  guess  I  mean,  whether 

19  there  was  any  chance  that,  from  the  point  of  view  of 

20  these  other  partners  who  were  not  in  it  on  a  day  to 

21  day  basis,  that  they  could  have  thought  that  the  lots 

22  were  selling  and  that  there  was  some  type  of  income 
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1  being  generated  from  some  of  these  projects.   You  and 

2  I  know,  at  this  point,  the  answer  is  no,  you  know, 

3  that  all  these  projects  were  flops  to  one  degree  or 

4  another. 

5  And  McDougal  knew  that,  there's  no 

6  question  about  it.    But  whether  all  of  these  other 

7  partners  would  have  known  that,  I  don't  know. 

8  SECOND  VOICE:    If  all  of  these  other 

9  partners  got  into  these  investments  and  they  saw  that 

10  they  were  money  losing  ventures,  if  you  know  in  1982 

1 1  or  1983,  say,  that  you've  gotten  yourself  into  what 

12  appears  to  be  a  money  losing  venture  and  you  still 

1 3  have  the  overhead  of  this  tremendous  mortgage  that 

14  you're  having  to  pay,  and  your  business  partner's 

15  making  the  payments,  because  you're  not  really 

16  putting  the  money  in,  then  the  question  becomes,  if 

17  you  knew  it  was  losing  money  then,  you  knew  it  wasn't 

18  cash-flowing,  so  where  was  the  money  coming  from  to 

19  make  the  mortgage  payments  of  $7,000  to  $8,000  a 

20  month.    Where  was  it  coming  from,  and  why  didn't 

21  anybody  ask? 

22 And  I  think  those  are  very  legitimate 

20 

1  questions. 

2  So  can  I  say  Whitewater  didn't  cause  a 

3  loss,  or 

4  —  land  company  didn't  cause  a  loss,  or  any  of  the 

5  other  entities  that  were  combined  partnerships  of 

6  Tucker  and  McDougal  and  Smith  and  Clinton  and/or  any 

7  of  the  above. 

8  No,  I'm  not  prepared  to  say  no,  they 

9  didn't  cause  a  loss,  because  I'm  saying  that  if 

10  somebody  actually  sat  down  and  researched  that  entire 

1 1  situation,  start  to  finish,  and  took  all  the  - 

12  accounts  and  accounted  for  every  check  that  came  in 

13  and  out  over  a  particular  period  of  time  — 

14  (Interruption  and  discussion  off  the 

15  record.) 

16  VOICE:    What  do  you  want,  we're  in  the 

17  middle  of  a  discussion.   I  know,  I'm  going  to  get  her 

1 8  out  of  here  shortly. 

19  (Interruption  and  discussion  off  the 

20  record.) 

21  SECOND  VOICE:    If  anybody  went  back  and 

22  actually  researched  that,  check  in  and  check  out,  on 
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1  every  single  solitary  account,  and  then  managed  to  do 

2  a  cash  flow  analysis  on  it,  all  the  way  through 

3  Madison,  and  see  where  it  stopped  and  how  much  money 

4  was  actually  lost  out  of  these  fabricated  kited 

5  funds,  you  would  wind  up  with  hundreds  of  thousands 

6  of  dollars  in  unauthorized  loans  that  went  out  of 

7  there. 

8  And  I  think  realistically,  if  Mr.  Fiske 

9  and  his  team  actually  found  enough  records  to  do 

10  that,  and  to  reconstruct  something  like  that,  the 

1 1  conclusion  they  would  come  to  is,  yes,  Whitewater 

12  Development,  along  with  Madison  Marketing,  Pembroke 

13  Manor,  Rolling  Hills  Manor,  and  every  other  company 

14  named  in  that  referral  caused  a  collective  loss  to 

15  Madison. 

16  And  the  only  way  you  can  do  that  and  break 

17  out  Whitewater's  individual  loss  is  if  you  look  at 

18  the  whole  and  then  you  break  them  down  one  at  a  time 
when  you've  finished  the  project  and  you've  tracked 
the  flow  of  funds  straight  through  the  institution. 
Otherwise,  you  can't  do  it. 

McDougal  was  in  the  habit  of  approving 


22 


1  overdrafts  and  I  will  tell  you  at  one  point,  and  I 

2  think  I  said  this  even  in  the  referral,  there  was  one 

3  overdraft  charge  on  one  Whitewater  check  when  it  came 

4  through,  and  it  was  recovered  by  Jim  McDougal  the 

5  next  day. 

6  (Laughter) 

7  He  rebated  it. 

8  FIRST  VOICE:    You  know,  the  thing  of  it  is 

9  —  I  wondered  at  the  time  that  McDougal  was 

10  prosecuted  the  first  time,  if  the  reason  that  he  was 

1 1  acquitted  was  that  it  was  just  too  hard  for  the 

12  prosecutors  to  explain  either  those  transactions  in  a 

13  way  the  jury,  in  a  way  they  could  meet  the  burden 

14  that  you  have  to  meet  in  a  —  criminal  case,  beyond  a 

1 5  reasonable  doubt  stuff  ~  the  records  have  always 

16  been  crap,  and  they  are. 

17  SECOND  VOICE:    The  records  have  always 

18  been  crap,  but  if  I  could  go  in  and  pull  out  enough 

19  information  to  construct  what  we've  constructed  in 

20  the  series  of  criminal  referrals,  then  I  assure  you 

21  those  records,  although  they  are  crap,  if  you  dig 

22  deep  enough,  there's  information  there,  and  you  can 
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1  find  it. 

2  And  what  I  was  told  by  the  FBI  agents  that 

3  worked  the  case  the  first  time  is  the  reason  that  the 

4  NUSAs  who  worked  it  ~  is  that  they  could  not  prove 

5  beyond  a  reasonable  doubt  how  McDougal  got  the  money 

6  out  of  the  bank  and  where  it  went. 

7  And  they  evidently  didn't  have  the 

8  resources  or  the  wherewithal  or  even  sit  down  and 

9  look  at  all  the  little  —  that  were  in  that 

10  association. 

1 1  And  the  way  McDougal  got  the  money  out  was 

12  by  funneling  it  through  Madison  Financial  into  these 

13  various  developments  and  through  commissions  and 

14  fees,  and  they  tried  to  prove  the  commissions  and 

15  fees  in  the  first  trial  but  it  didn't  fly. 

16  FIRST  VOICE:    To  come  back  to  what  you 

17  said  before,  which  is  to  look  at  it  as  a  whole,  —  it 

18  may  be  that  the  only  way  to  really  prosecute  this  is 

19  to  do  it  in  a  way  that  brings  in  the  overall  picture 

20  of  the  institution.    I  mean,  to  pull  out  one 

21  transaction  or  set  of  transactions  ~  maybe,  I  don't 

22  know. 
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1  SECOND  VOICE:    To  pull  out  one 

2  transaction,  one  set  of  transactions  in  a  situation 

3  like  a  check  kite  is  self-defeating.  They  cannot  do 

4  it,  and  for  the  press  to  go  in,  as  it  seems  that 

5  they're  doing  ~  and  trying  to  totally  isolate  just 

6  Whitewater,  that's  just  not  fair  because  I  will  say 

7  this  to  you  and  anybody  else  that  wants  to  hear  it. 

8  When  this  thing  started  out,  when  the 

9  investigation  of  Madison  started  out,  and  I  found 

10  what  looked  to  me  to  be  the  beginnings  of  the  check 

1 1  kite  through  Pembroke  Manor,  Roland  Manor  -  Madison 

12  Marketing,  —  writing  checks  to  each  other  that  says 

13  loan  in  the  memo,  that  something  smelled  bad  here. 

14  It  is  a  standard  investigation  procedure  to  trace 

15  funds,  to  look  at  DBA  accounts  and  if  you  find 

16  something  questionable,  you  go  for  it. 

17  Well,  as  I  went  through  this,  Whitewater 

1 8  came  up  and  there  it  was,  and  so  unfortunately  it  got 

19  pulled  in.    So  the  intent  was  not  Whitewater,  the 

20  intent  was  to  investigate  Madison  Guarantee  from  a 

21  criminal  standpoint  since  all  the  PLS  claims  had 

22  already  been  closed  out. 
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1  —  litigations  had  already  been  tied  up. 

2  The  —  going  to  do  anything  —  because  from  what  I 

3  understand  ~  there  were  no  assets. 

4  So  it  is  self-defeating  to  get  into  that 

5  kind  of  litigative  process  and  that  kind  of  expense 

6  when  you  know  there's  no  return  on  the  time. 

7  FIRST  VOICE:    I  think  that's  true. 

8  SECOND  VOICE:      So  it  was  all  closed 

9  except  criminal,  and  criminal  went  in,  and  this  is 

10  what  we  found. 

1 1  FIRST  VOICE:    I  understand. 

12  One  thing  I  was  curious  about  was  I  guess 

13  the  criminal  --  these  are  older  institutions.    I 

14  mean,  I  was  there  in  '89  ~  and  they  were  over  long 

15  too,  and  I  don't  know  if  they  were  that  well 

16  organized  to  look  at  criminal  things. 

17  So  did  you  guys  just  basically  just  start 

18  from  the  top  and  go  back  through  all  the  institutions 

19  and  look  at  criminal  things? 

20  I  mean,  one  thing  that's  a  little  odd  — 

21  criminal  look  at  Madison  sort  of  was  later  than  the 

22  PLS  part  --  and  I  guess  I  just  don't  — 


1  SECOND  VOICE:    Well,  just  for  the  record, 

2  the  --  Arkansas  institutions  originally  I  believe 

3  started  out  with  Egan's  office.   They  were 

4  transferred  to  Kansas  City,  who  in  turn  transferred 

5  them  to  the  Tulsa  office. 

6  The  Tulsa  office  made  me  a  job  offer  in 

7  the  end  of  May  of  '91,  and  I  started  to  work  in  July 

8  of  '91  specifically  for  the  purpose  of  handling  or 

9  being  the  criminal  coordinator  for  the  Arkansas 

10  territory. 

11  So  at  that  point,  I  looked  at  all  the 

12  Arkansas  institutions  that  had  failed  and  there  were 

13  18  of  them.   And  in  talking  with  my  two  bosses  at 

14  that  point  in  time,  made  the  determination  that 

15  although  some  of  them  had  been  examined  by  the  U.S. 

16  Attorney,  there  was  —  in  Arkansas  that  had  been 

17  looked  at  by  the  U.S.  Attorney,  they  got  one 

18  conviction,  and  that  was  the  end  of  that,  so  there 

19  was  no  point  in  revisiting  that  one. 

20  There  was  some  others  that  the  U.S. 

21  Attorney  had  looked  at  some  referrals  and  said,  no, 

22  we're  going  to  decline  those. 
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1  But  I  went  back  and  looked  at  them  and 

2  revisited  them  anyway,  because  I  felt  like  it  was  my 

3  responsibility  since  because  I  didn't  know  what  kind 

4  of  work  had  been  done  on  the  rest  of  them. 

5  And  there  was  one  I  went  back  and 

6  revisited,  First  Federal  Savings  ~  they  had  already 

7  submitted,  OTS  submitted  three  referrals  and  ~ 

8  turned  them  all  three  down. 

9  I  went  in  and  investigated,  I  think  it  was 

10  nine  more.   They  reopened  the  case,  they  investigated 

1 1  and  they  have  just  gotten  their  fourth  conviction. 

12  FIRST  VOICE:    Oh,  good. 

13  SECOND  VOICE:    So  when  I  go  in,  I  start  at 

14  the  top  and  I  work  my  way  down.   And  I  had  Madison 

15  targeted  at  a  specific  point  in  time  to  go  in  and  do 

16  an  investigation.   And  then  there  were  circumstances 

17  that  occurred  within  the  Tulsa  office  after  that 

18  article  appeared  --  in  the  New  York  Times. 

19  FIRST  VOICE:    Yes.    I  wouldn't  have 

20  remembered  the  reporter's  name,  but,  yes. 

21  SECOND  VOICE:    I  remembered  it  because  I 

22  kept  seeing  it  in  by-lines  again  and  again  on  this 

28 

1  deal. 

2  I  was  asked  if  I  had  investigated  Madison 

3  yet  and  I  said  well  this  is  what  I've  got  it 

4  scheduled  for,  and  then  we  made  the  decision,  well, 

5  let's  go  ahead  and  move  it  up  at  that  point.   And  it 

6  was  no  big  deal  because  the  other  one  that  I  was 

7  working  on,  I  just  kind  of  switched  places  with  it, 

8  because  I  was  just  concluding  the  First  Federal 

9  issue,  and  was  through  with  that,  and  I  was  ready  to 

10  start  on  a  fresh  investigation.   And  so  we  switched 

1 1  around. 

12  ~  I  had  it  slated  for  investigation  three 

1 3  months  later  anyway. 

14  (Telephone  interruption.) 

15  (Discussion  off  the  record.) 

16  SECOND  VOICE:    Anyway,  that's  kind  of  the 

17  brief  history. 

18  FIRST  VOICE:    To  make  a  list  of  things 

19  that  are  wild  about  this  whole  deal,  but  I  mean,  the 

20  frenzy  of  the  press,  and  I  think  you  read  so  many 

21  articles  and  you  get  one  grain  of  a  fact  and  you 

22  know,  go  way  far,  and  you  know,  — 
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1  SECOND  VOICE:    Some  of  what  I've  read  in 

2  the  press  has  been  outright  laughable. 

3  FIRST  VOICE:    And  it's  a  business,  like 

4  the  editors  are  pounding  the  table,  get  me  a  story 

5  about  this  somehow,  find  another  angle  on  this  story, 

6  you  know.    There  was  one  in  the  Post  on  Sunday,  — 

7  the  tax  consequences  of  Whitewater. 

8  I  mean,  under  any  normal  circumstances, 

9  you  know,  how  boring,  but  they  have  to  find  a  story. 

10  SECOND  VOICE:    Under  any  normal 

1 1  circumstances,  I  think  the  U.S.  Attorney's  office 

12  probably  would  have  looked  at  the  first  referral  I 

13  sent  in  and  done  exactly  what  they  told  me.   And  I 

14  can  give  you  a  direct  quote  from  Matt  Dodson,  who 

15  used  to  be  the  lead  attorney  over  there.   That's  an 

16  excellent  case  of  check  kiting  and  it's  prosecutable. 

17  The  problem  is  it's  political.   And  that's  what  he 

18  told  me.    I  got  the  same  thing  from  the  FBI.    It's 

19  very  prosecutable  but,  and  that  but  comes  with  three 

20  little  dots  behind  it. 

21  FIRST  VOICE:    --  just  that  people,  I 

22  mean  -- 

30 

1  SECOND  VOICE:    I  don't  know  what  actually 

2  transpired  once  the  thing  got  to  Justice.    I  don't 

3  know  for  a  fact  anything  happened  beyond  that.   All  I 

4  know  is  that  it  took  them  a  year  and  two  months  to 

5  respond  back  to  me  and  tell  me  that  they  would 

6  decline  that  referral  on  the  basis  of  insufficient 

7  information. 

8  You  saw  the  referral,  April.    You've  seen 

9  the  exhibits;  that's  not  insufficient  information. 

10  FIRST  VOICE:    No,  no. 

1 1  SECOND  VOICE:    The  problem  is  you've  got 

12  to  -- 

13  FIRST  VOICE:    Well,  I  don't  know,  I  mean. 

14  (End  of  tape.) 
15 

16 
17 
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Honorable  Paula   Jean   Casey 
United  States   Attorney 
Eastern   district   of  Arkansas 
Post   Office   B0x   1229 
Little  Rpck, /Arkansas      72203 


SUBJECT: 


7236/8313  Madison  Guaranty  Savings   6  Loan 
Little   Rock,    Arkansas 

Report    of  Apparent   Crime RTC  Log*    730CR019  9 


Dear   Madam: 


Jihaj 


Madison  Gdaratity  Savings  &  Loan,  Little  Rock,  Arkansas ,/ an  insured 
savings  and  \loan,  was  placed  under  conservatorship  jof  the 
Resolution   Trust  Corporation. 

Certain  mattexsr^ave  come  to  our  attention  wf^h  may  constitute 
criminal  offens,es\under  Federal  law.  Enclosed  is  a  report  of 
Apparent   Crimina\Xrregularity . 

Information  in  this  referral  may  have  been  derived  from  financial 
records  of  customers  of  federally  insured  financial  institutions . 
I  hereby  certify  that  (A)  there  is  reason  to  believe  that  these 
records  may  be  relevant  to  a  violation  of  federal  criminal  law,  and 
(B)  the  records  were  obtained  in  the  exercise  of  the  RTC's 
supervisory   or  regulatory  functions . 


Plea 


ase  direct  inquiries  to  the  contacts  listed  on  the  referral   form 
to  my  office.  \\ 


Sincerely, 


-f^lU-^Uu^ 


Lee  O.    Ausen 
Supervisory  Investigatoi 


CC:      Donne  jHenneman 

Ethici   Program  Manager 

Executive   Office   for  U.S.    Attorneys 

Department   of  Justice,    Washington,    D.C. 


Enclosure 
4900  Mom  Street  Suite  200  Konsos  City  Missouri  <Mi;?  (8I6&3I-221? 
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RTC 

Resolution  Trust  Corporation 


CRIMINAL  REFE 


Kansas  Ciry  Onlci 
CRIMING  REFERRAL  FORM 
»    73QCR01?? 


MADISON  GUARANTY  SAVINCS  t    LOAN 

16TH  AND  MAIN 

LITTLE  ROCK,  ARKANSAS   72206 


CERTIFICATE  NUMBER: 

If  activity  occurred  at  branch  office(e),  pleaee  identify: 

ASSET  SIZfc  OF) FINANCIAL  INSTITUTION:    S118,85S,000 

I 
APPROXIMATE  DATE  AND  DOLLAR  AMOUNT  (PRIOR  TO  ANY  ALLOWANCE  FOR  RESTITUTION  OR  RECOVERY) 
OF  SUSPECTED  VIOLATION: 

Date:      1984. and  1965 
Amount:    5390,000 

SUMMARY  CHARACTERIZATION  OF  THE  SUSPECTED  VIOLATION.   Chack  appropriate  box(ea) 


X 

Deralcaiioo/EmbezzJemeni 
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Bnoery/Graruiry 

Chert  Fn<*/ 

Olbrt 

X 

False  Suicmeoi 

X 

Mtmlt  at  Poaiuon  or  Self  Dealing 

Crodu  Can)  Praud 

Chert  Kilinf 

Myatcnoul  Disappearance 

Money  Laundering 

Applicabl 

e    Section(s)    of    the    U.S.    Code: 

X 

IB  USC      2 

Aiding  «t  Abctnng 

11  USC  1030 

Computer  Fraud 

IB  USC   152 

Concealment  of  Aaaeu 

IB  USC  1341 

Mail  Fraud 

18  USC  215 

Bribery  /Oral  mry 

18  USC  1343 

Ww  Praud 

X 

IB  USC   371 

Cocupirary 

X 

18  USC  1)44 

Bank  Fraud 

X 

18  USC   657 

IDchJoiion/EmbczUemeni/Muuse  or  Position 

18  USC  16-21 

Pcr,uty 

X 

18  USC  1001 

IPaae  Suicmeoi  10  Federal  Aftocy 

18  USC  1951 

Rartcuenai. 

18  USC  1006 

IFaUc  Entry 

18  USC  19S6/19S7 

Money  La unden nj 

X 

IB  USC  1007 

IPalae  Slale/nenl/Dorumenl 

11  USC  2113 

Entering  Financial  Inn.  w/lnicnl  lo 
Commit  Fctooy 

IB  USC  1014 

False  Statement  lo  Financial  Institution 

18  USC  2314 

Tranaportauoa  of  Saolco  Goodi.  Securities. 

18  USC  1029 

Icrtdil  Card  Fraud 

reo 


THIS    MATTER    IS    BEINC    REFERRED    TO: 


FBI,  LITTLE  ROCK,  ARKANSAS 

U.S.  ATTORNEY,  EASTERN  DISTRICT,  LITTLE  ROCK,  ARKANSAS 
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PERSON (S)  SUSPECTED  OF  CRIMIfJAfVlOLATION :  Comple£e~~subparagraphs  [a]  through  (e]  on 
each  individual  Buspected^dt  criminal  activity.  (If  mote  than  one,  use  continuation 
sheet).  Include  primary  suspects  only.  Individuals  whoxmay  have  knowledge  of  the 
suspect  criminal  activity,  but  who  are  not  themselves  suspected  of  being  involved, 
should  be  listed  as/witnesses  under  Item  10.  Provide  any  additional  details  known  with 
respect  to  prior  .referrals  or  affiliations. 


NAME 

ADDRESS 

DATE  Of  BIRTH 


JAKES  B.  McDOUGAL 

UNKNOWN 

8/2S/40 

431-74-5041 


SECU&ITY  NO: 

/ 
Relationship  to  the  financial  institution:   (Check  all  applicable  blocks) 


X 

Officer)           / 

Employ 

Broker 

X 

Shareholder 

1  Appraiser) 

X 

Director 

Ajenl 

X 

Borrower 

X 

Account  Holder 

X     |  Other  COB 

c.  Is  person  still  affiliated  with  the  financial  institution: 

\  Yes      X    No 

If  Ho,\  terminated  ,  resigned   X     Date: 

Describe  circumstances:   (If  necessary,  use  continuation  ^neet); 

McDougal  resigned  $rom  the  Board  of  Directors  in  December  19135;  however  he  remained 
active  in  the  Association's  day  to  day  business  via  his^JTnvolvement  \in  it's  wholly 
owned  subsidiary ,\Mactison  Financial  Corporation.  Kie-'was  removed  frolth  any  further 
affiliation  with  the  Association  by  the  Federal  Home  Loan  Bank  in  July  11986 . 

d.  Prior  or  related  referrals: 

X    Yes    No 

If  Yes,  please  identify. 

McDougal  was  indicted,  tried,  and  acquitted  in  1989  on  bank  fraud  charges 
stemming  from  the  Castle  Grande  loan  transaction  funded  by  Madison  Guaranty 
Savings  &  Loan.  In  addition,  RTC  Investigations  has  submitted  the  following 
criminal  referrals  naming  McDougal  as  a  suspect: 


Is  person  affiliated  with  any  other  financial  institution; 
X  uYes      _^  No 


#C0004  submitted  9/1/92,  alleging  McDougal 's  involvement  in  an  elaborate 
Hcheck  kiting  scheme  perpetrated  through  various  ao,c\>unts  at  MCSSL. 

P730CRO190  alleging  McDougal 's  involvement  in  a  scheme  to  divert  loan 

proceeds  for  the  benefit  of  Jim  Guy  Tucker. 
,  *730CR0192  alleging  McDougal "s  participation  with  IJ.V.  Fulbright  in  an 
,  alleged  scheme  to  embezzle  and/or  kite  funds  though  HCS&L  accounts. 

J73PIH0195  alleging  McDuugal's  abuse  uf  puuition  and  conspiracy  to  defraud 

MCSiL  of  over  38  million  in  funds  channeled  into  and  through  it's 

subsidiary,  Madison  Financial  Corporation. 
|  #730CR0196  alleging  McDougal 's  involvement  in  a  conspiracy\to  divert  loan 

proceeds  for  use  as  campaign  contributions. 

#7-JOCR0198  alleging  McDougal  •  a  misuse  of  position  and  'conspiracy  by 
articipation  in  a  land  flip. 


or  business  enterprise: 
X    Yes  No 
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If  yes  to  either  or  bo 


McOougal  was  a  shareholder  and  Board  Member  of  the  Madison  Bank  t   Trust,  formerly 
the  Bank  of  Kingston. 

McDougal 


Madison  /Marketing 
McDougaa  &  Associates 
Flowervood  Farms,  Inc. 
Pembrook  Manor,  Inc. 
Great  Southern  Land  Co. 
Smit^-Tuckefr-McDougal 
Kings  River  Land  Co 


Oesigne 

Madison  Financia 

White  Water  Deve 

Rolling  Manor,  Inc. 

Tucker-Smith-McDoug 

Smith -McDougal 

Lion  Oi 
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PERSON(S)  SUSPECTED  OP  CRIMINAL--VTSLATION :  Comgt»*«subparagraph«  [a]  through  [•]  on 
•ach  individual  suspectedj»fcriminal  activity.  ( 1 Tremors  than  one,  us*  continuation 
sheet).  Indudav. primaryeuspects  only.  Individuals  whs.  may  have  knowledge  of  the 
suspect  criminal  activity,  but  who  are  not  themselves  suspected  of  being  involved, 
should  be  listed  as  Witnesses  under  Item  10.  Provide  any  additional  details  lenown  with 
respect  to  prior  referrals  or  affiliations. 


NAME: 


wade 


ADDRESS 


100  Main  Place, 
Flippin,  Arkansas  72634 


DATE  bT   BIRTH:  Unknown 

SOCIAL  SECURITY  NO:      467-68-3765 

Relationship  to  the  financial  institution:   (Check  all  applic 


blocks) 


ortwn         | 

Emptor** 

Bicker 

Shareholder 

Api 

Direcuar 

X 

Afeal 

X 

Borrower 

X 

Arxouat  Holder 

er. 

Partner*  / 

Is  person  still  affiliated  with  the  financial  institution: 


resigned 


Date  (Month/Day /year)  : 


Describe  circumstances:  Chris  Wade  sold  his  partnership  Interest  in  Campobello 
Development  Company,,  a  joint  venture  between  Wade  and  jiatfiaon  Financial  Corporation, 
in  July  1985. 


Prior  or  relate 
_  ves 


referrals: 


If  Yes,  please  identify. 

Is  person  affiliated  with  any  other  financial  institution; 
Yes  NO      UNKNOWN 


or  business  enterprise: 
Yes  No 


to  either  or  both,  please  identify. 


Chris l Wade  is  a  principal  in.  the  following  companies: 

rark  Realty  Company 

k   Air  Service, — Inc 

Appraisal  Associates,  Inc. 

Wade;  may  also  be  a  "silent"  partner  in  other  McDougal  affiliated,  companies  since 
he  is  mentioned  in  bank  records  in  relation  to  some  of  the  other  developments  and 
appe ara^sc  be  an  intimate  MeDeugal  business  associate. 


n  U  o  o 


313 
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PERSON(S)  SUSPECTED  OFCKIMINM.  VIOLATION:  Complete  subparagraphs  (a]  through  [•)  on 
•ach  individu-al-euspe^ted  of  criminal  activity.  (If  morexthan  one,  use  continuation 
sheet).  Include  primary  suspects  only.  Individuals  who  rttay  have  knowledge  of  the 
suspect  criminal  .activity,  but  who  are  not  themselves  suspected  of  being  involved, 
should  be  listed/as  witnesses  under  Item  10.  Provide  any  additional  details  known  with 
respect  to  pripr  referrals  or^erfnTiatione . 

NAME 


Describe-  circumstances:    Sheffield  Nelson  sold  his-  partnership  interest  in 
Campobello  Properties  Venture  to  Madison  Financis-iT'Corporation  in  1988. 

Prior  or  re 
Yes 


If  Yes,  please  identify. 

Is  person  affiliated  with  any  other  financial  institution; 
Yes    No    UNKNOWN 

or  business  enterprise: 
X    Yes         No 


If  yes  to  either  or  both,  please  identify. 

Mr.  Nelson  Las  a  partner  in  Head  Harbour  Holding  Company,  a  partnership  which,  at  one 
time,  help  1 50%  ownership  interest  in  Caropobello  Properties  Venture.  He  is  also 
indicated  to  be  a  prominent  Little  Rock  businessman. 
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VTION; 


ete  subparagraphs  [a]  through  [e]  on 
more  than  one,  use  continuation 


PERSON (S)  SUSPECTED  OF  CRIMINAL 

each  individual  suspected  of--eriminal  activity. 

sheet).   Include-  primary^suBpects  only.   Individuals^who  may  have  knowledge  of  the 

suspect  criminal  activity,  but  who  are  not  themselves  suspected  of  being  involved, 

should  be  listed  as  witnesses  under  Item  10.   Provide  any  additional  details  known  with 

respect  to  prior  referrals  or  affiliations. 


NAME: 


DATE  OF  BIRT 
SOCIAL  SECURITY  NO: 


Relationship  to  the  financial  institution:   (Check  all  applicable  blocks) 

/     / 


Officer  I            j 

Employee 

Broker 

Shareholder 

AppWcr  | 

Director! 

Afent 

Borrower 

Account  Holder 

X 

Other  Develop©*  nr 
Pirtner      | 

Is  person  still  affiliated  with  the  financial  institution: 
_  Yew      X    No 


Date  (Month/Day/Yea/): 


If  No\  terminated  ,  resigned  _J 

Describe  circumstances:  Jerry  Jones  sold  his  partnership  interest  in  Campobello 
Properties  Venture  to  Madison  Financial  Corporation  in^*988. 


If  Yes,  please  identify. 


Is  person  affiliated  with  any  other  financial  institution; 
Yes  No 


or  business  enterprise: 
Yes  No 


If  yes  to  either  or  both,  please  identify. 


V\ 


Mr.  Jones  Iwas  a  partner  in  Head  Harbour  Holding  Company,  a  partnership  which  at    ec 
time  heldl  SO*  ownership  interest  in  Campobello  Properties  \V«;nture.    He  is  also 
indicated  to  be  a  prominent  Little  Rock  businessman. 


n  r«  h  R  "  5 
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6.  PERSON(S)  SUSPECTED  OF  CRIMpwCviOLATION:  CompTe-fr«k»ubparagrapha  (a]  through  [e]  on 
•acb  individual  suspected-'of  criminal  activity.  (If  more  than  one,  use  continuation 
sheet).  Include-  prinurry  suspects  only.  Individuals  who  may  have  knowledge  of  the 
suspect  criminal  activity,  but  who  are  not  themselves  suspected  of  being  involved, 
should  be  listed  a»  witnesses  under  Item  10.  Provide  any  additional  details  known  with 
respect  to  prior/referrals  or  affiliations. 


NAME: 
ADDRXS 


Larry  C.  Wallace 
Little  Rock,  Arkansas 


DATE  /OF  BIRTH:  Unknown 

SOCIAL  SECURITY  NO:      Unknown 
Relationship  to  the  financial  institution:   (Check  all  applicable  blocks) 


1 

1        1 

Officerl            / 

Employee 

Broker 

SharehoMeT 

Apenuerl 

Director 

Agent 

B"""» 

Arcouol  Holder 

X 

Other.  DewiODoenr 
Pinner 

Is  person  still  affiliated  with  the  financial  institution: 
\     Ye,s      X    No 


If  No\  terminated 


resigned 


Date  ( Month/Day /Y 


Describe  circumstances:   Larry  Wallace  sold 
Harbour  -Holding  Company  (50%  partner  in  Campob 
to  Madison  Financial  Corporation. 


Prior  or  reJ 
Yes 


erest  in  Head 
Venture)  in  1985 


If  Yes,  please  identify. 

e.     Is  person  affiliated  with  any  other  financial  institution; 
Yes    No     UNKNOWN 

or  business  enterprise: 
X    Yes    No 

If  yes  to  either  or  both,  please  identify. 

Mr.  Wallace  was  a  partner  in  Head  Harbour  Holding  Company,  a  partnership  which  at  one 
time  held  :S0\  ownership  interest  in  Campobello  Properties  Venture.  He  is  also 
indicated  tb  be  a  prominent  Little  Rock  businessman. 
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PERSON(S)  SUSPECTED  OF  CRIMIN3L-VTOTATION:  ^ompt»te  subparagraphs  [a]  through  (e)  on 
each  individual  suspected^ofcriminal  activity.  (If^ieore  than  one,  use  continuation 
sheet).  Incl^dVe- primacy' suBpects  only.  Individuals  who  may  have  knowledge  of  the 
suspect  criminal  activity,  but  who  are  not  themselves  suspected  of  being  involved, 
should  be  listed  as/itneisBs  under  Item  10.  Provide  any  additional  details  known  with 
respect  to  prior  referrals  or  affiliations. 


NAME: 
ADDRESS 


John  J.  Flake 

Little  Rock,  Arkansas 


DATE  OF  BIRTH/  Unknown 

SOCIRL  SECURITY  NO:      Unknown 
Relationship  to  the  financial  institution:   (Check  all  applicable  blocks) 


Officer 

1 

Employe* 

Broker 

Shareholder 

Apprfcier 

Director 

A|tnt 

Borrower 

Account  Holder 

X 

C^her 

Pirtrx 

Development 

r       | 

Is  person  still  affiliated  with  the  financial  institution: 
_1  Yes 


Prior  or 
Yes 


Date  (Month/Day/Ye 


,  resigned 

Describe  circumstances:   John  Flake  sold  his  partnership  int 
Holding  Company  rSO*  partner  in  Campobello  Properties  Vent 
Financial  Corporation 


referrals : 


If  Yes,  please  identify. 

Is  person  affiliated  with  any  other  financial  institution; 
Yes    No     UNKNOWN 

or  business  enterprise: 
X    Yes  No 


Head  Harbour 
985  to  Madison 


If  yes  to  either  or  both,  please  identify. 

Mr.  Flake  Fas  a  partner  in  Head  Harbour  Holding  Company,  a  partnership  which  at  one 
time  held  304  ownership  interest  in  Campobello  Properties  Ventur*e\  He  is  the  principal 
in  Flake  £  Company,  and  possibly  other  Little  Rock  businesses. 


V 


Oil 
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7a.  EXPLANATION/DESCRIPTION  OF  SUSPECTEE_iLIQLAXION.  Provide  a  brief  narrative  description 
of  the  activity  giving  rieet^-^nereferral7~eipi*^ning  what  is  unusual  or  irregular 
about  the  transaction.  Derails  will  be  provided  latar  in  the  form.  The  purpose  of 
this  paragraph  is  to  provide  a  tusairy  description  of  t"r>e  overall  transaction.  (List 
applicable  account  numbers. ) 

December,  1%62  Chris  V.  Wade  ("Wade"),  individually,  and  James  B.  HcOougal 
("McDougal"  ) ,  /fen  behalf  ofJWtsoti — P-rn*«cial  Corporation^  (  "MFC"  ) ,  purchased 
approximately  /3900  acres  (^Campobello" )  on  Campobel-ioleland,  Ne\  Brunswick,  Canada, 
to  develop  .resort  properties.  Wade  and  MFC  initially  established  Campobello 
Development /Company  .C^CDC" )  to  develop  the  property,  eauh  allegedly  having  a  50* 
interest.  The  purchase  price  of  the  property  was  S825.00C.  Although  it  appears  that 
Madison  Guaranty  Savings  S  Loan  ("MGSSL")  initially  financed  1D0%  of  wade's  interest 
in  the  partnership  through  a  $412,500  loan,  it  is  conceivable  chat  the  loan  was  only 
intended  to  deceive  the  regulators  since  it  was  repaid  in  full  through  a  purported  sale 
of  50%  interest!'  in  Campobello  to  Head  Harbour  Holding  Company  ("HHHC").  HHHC  was  a 
partnership  consisting  of  Sheffield  Nelson,  Jerry  Jones,  Larry  Wallace  land  John  Flake 
as  limited  partners  and  Flake  t   Co.  as  general  partner. 

This  refBrral  alleges  a  conspiracy  by  McDougal  and  Wade,  as  wall  i  as  the  other 
partners^  to  deceive  the  Federal  Home  Loan  Bank  ("FHLB")  and  the  Arkansas  Savings  t 
Loan  Board.  It  is  the  contention  of  this  referral  that  Wade  and  the  other  partners 
(Sheffield  Nelson,  Jerry  Jones,  Larry  Wallace  and  John  Flake)  conspired' with  McDougal 
to  create  the  appearance  that  they  had  an  ownership  interest  in  the  development.  MCStL 
was  subject  tp  a  6*  investment  limitation  in  its  service  corporation,  /MFC.  In  order 
to  circumvent \ this  limitation,  McDougal  and  Wade,  and  eventually  the  other  partners, 
faoncated  document 8  and  acquired  loan  funds  from  MGSSL  and  Union  National  Bank  for 
capital  contributions.  A  100%  investment  in  Campobello  by  MFC  would  have  required  an 
additional  Investment  by  MGS&L  in  MFC,  placing  MGSSL  in  further  violation  of  the  6% 
limitation.  \  As\noted  in  referral  /730CR0195,  regulators  no^ 
limitation  on\l/2C/84. 


violation  of  this 


I 
intended  to  procure  fees  and 
fiends,  entirely  at  the  expense  of 


In  addition,  this  referral  alleges  that  McDougal  a 
income  for  themselves  and  their  family  members  and 
MGS&L  through  MFC^s  ownership  and  development  of 

In  1984  and  1985,  Wade  received  approximately  $880,000  for  his  alleged  interest  in  the 
development  in  the  form  of  cash  and  debt  forgiveness.  As  indicated  above,  Wade's 
S412.500  loan,  plus  accrued  interest  (for  a  total  of  $458,575.86),  was  paid  from  furda 
Campobello  received  through  the  alleged  investment  by  HHHC  on  10/5/84.  It  appears  that 
Wade  retained  an  interest  in  Campobello  and  allegedly  made  additional  contributions 
totaling  5210,000.  There  is  no  evidence  to  Indicate  that  MFC  received  back  its  initial 
S412.500  investment  as  did  Wade. 

Nelson,  Jones,  Wallace  and  Flake  allegedly  invested  in  the  project  in  1984  through 
HHHC,  a  partnership  they  formed  specifically  to  invest  in  Campobello.  MGStL  records 
indicate  McDougal  proposed  HHHC'e  investment  in  March  1984;  however,  the  Joint  Venture 
Agreement t flor  Campobello  Properties  Venture  ("CPV")  is  dated  September  1,  1984.  The 
validity  of  this  document  is  questionable  since  verbiage  in  its  "Schedule  1"  attachment 
indicates  that  the  additional  capital  contributions  would  be  needed  by  August  1,  1984. 

V  1     X 

The  funds  |HHtfg~-contributed  as  capital,  and  whlrh  utb  imarl  fo--r»n«y  the  $412,500  Wade 

loan,  were  borrowed  from  Union  National  Bank   ("UNB").    MGStL  and  MFC  had  a. 

correspondent  banking  relationship  with  UNB,  and  Bob  Wilson,  an  officer  of  UNB,  became 

a  consultant  for  Campobello  at  a  fee  of  $15,000  monthly  in  1986,  after  his  alleged 


retirement  from  the  bank. 


UNB  funded  tKefirst  inetallment  of  the  HHHC  line  of  credit  on  6/29/84  by  issuing  check 
#401873  f0r/$15O,OOO  to  HHHC.  HHHC  endorsed  the  check  "pay  to  the  order  of  Campobello 
Properties  Venture."  The  check  was  then  endorsed  by  Chris  Wade  on  .behalf  of  CPV  and 
deposited Itb  CPV  deposit  account  /7000081  at  MGStL  the  same  day.  AJso  on  6/29/84  CPV 
issued  chedk  TCfl  for  $100,000  payable  to  Chris  Wade  with  the  notation  "Transfer  to 
Campobello  Acct."  This  check  was  endorsed  by  Wade  and  used  to  purchase  cashiers  check 
/Q1086  at  MGS&L  for  $100,000.  .  The  final  disposition  of  this  check  has  not  been 
determined;  however,  it  is  likely  that  it  was  deposited  to  Wade's  account  and  was  a 
diversion  of  funds. 


II  R  r  c-  "I  S 
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An  MFC  board  of  director  resolutiorr"3ated  June-7T7--L9a4,  authorizing  MFC  management  to 
execute  a  mortgage  and  no^Ctor  S150,000  in  favor  oT^HHHC,  was  located  in  records 
maintained  by  .Special  Investigative  Counsel  Jeffrey  Gerrish.  who  had  been  hired  in  1987 
by  the  MGS&L  board  of/directors  to  review  transactions  occurring  during  McDougal's 
control  of  the  institution.  No  such  note  and  mortgage  have  beer,  located;  therefore, 
it  appears  that  the  board  resolution  was  an  attempt  by  McDougel,  Wade  and  HHHC  to 
conceal  the  facVs  of  the  SISO.OOO. — payment — to__C_ampobello  from  Regulators,  further 
concealing  Wade/s  diversion^c»*-~Sl00,000. 

On  9/14/84  HHHC  made  %tieir  S450,000  capital  contribution"^  CPV  and  the  check  was 
deposited  to  CPV  account  #7000081  at  MGSfiL.  The  CPV  account  had  been  overdrawn  until 
this  deposit /brought/ the  balance  to  $411,435.08.  On  10/5/84  CPv^wrote\  check  /203  for 
S458,575.86/from  MgSSL  account  /7000081  payable  to  MGS&L  for  "ChJris  Watte  Note  /1393" 
when  the  account  contained  insufficient  funds  to  pay  it.  The  check  was  force  paid  on 
10/10/84  overdrawing  the  account  balance  to  <S68, 675 . 03>. 


In  September  1984  McDougal  wrote  a  memo  to  Wade  and  Larry  Kuca  (see  following  paragraph 
regarding  Kuca>  in  which  he  says  it  is  "now  time  to  call  upon  Head  Harbour  for  their 
additional!  $100,000  contribution."  It  indicates  that  MFC  will  make  its  $50,000 
contributibn  and  Wade  would  draw  against  commissions  and  development  {fees  to  make  hie 
$50,000  contribution.  McDougal  states  "This  will  give  us  sufficient  capital  to  permit 
the  reimbursement  of  the  $54,000  plus  interest  which  CPV  has  borrowed  from  Wade.  Wade 
will  take  thin  reimbursement  and  pay  off  his  note  at  Madison  Guaranty  Savings  and 
Loan."  wade  '  b  note  was  paid  by  check  #277  for  $58,802.01  drawn  on  the  CPV  account  on 
12/6/84.  When  \the  check  was  written  on  12/6/84  the  CPV  account  was  overdrawn.  The 
check  was  foxce\paid  on  12/13/84  establishing  an  overdraft  balance /of  <j$22, 240. 39>. 

No  documentation  has  been  located  that  substantiates  the  existence/of  a. loan  from  Wade 
to  CPV,  and  no  deposit  for  $54,000  was  made  to  the  CPV  accounts  at  HGS&L,.  Furthermore, 
sales  of  lots  \n  t^his  development  were  subject  to  provisionS/Of  the  Interstate  Land 
Sales  Act  (15  DvS.cV,  1701  et.  seq)  .  Registration  with  the  Iks.  Department  of  Housing 
and  Urban  Development  ("HUD"),  under  this  act,  did  not>eTke  place  until  March  1985. 
There  were  no  legal  sales  from  which  Wade  could  draw  -corr.n-._s3  ions  or  development  fees; 
therefore,  the  drawXis  ^considered  a  diversion  of  f,"1Ha  hy  w«h><  md-^Mefloaga] 

Larry  Kuca,  an  attorney,  was  hired  in  late  1984  to  assist  Wade  in  the  management  of  the 
development  and  to  accomplish  registration  in  compliance  with  the  Interstate  Land  Sales 
Act.  As  previously  stated,  registration  occurred  in  March  1985;  however,  records 
indicate  that  McDougal  and  Wade  were  fully  aware  of  the  requirements  of  this  federal 
regulation  in  March  1984,  but  chose  to  willfully  violate  the  filing  and  disclosure 
requirements  of  the  Act  by  selling  lots  prior  to  HUD  approval  without  proper 
disclosures  being  given  to  the  buyers.  Evidence  of  willful  violation  is  indicated  by 
the  existence  of  a  memo  from  Beverly  Bassett,  then  a  lawyer  with  the  Mitchell, 
Williams,  Selig,  Jackson  &  Tucker  law  firm,  to  Jim  Guy  Tucker  with  the  same  firm.  In 
thiB  memo  Ms.  Bassett  explains  the  requirements  of  the  Act  and  the  potential  for  both 
criminal  andi  civil  sanctions  for  violations  of  the  Act.  A  noteVin  the  upper  right  hand 
corner  of  tjhts  memo  says  "send  copy  to  McDougal."  Further  evio\el)ce  that  McDougal  and 
Wade  had  extensive  knowledge  of  the  requirements  of  this  regulatiob  is  indicated  by  the 
statements j  of  services  rendered,  dated  3/31/84  and  4/30/64,  from  the  Mitchell, 
Williams,  Selig,  Jackson  &  Tucker  law  firm.  These  were  remitted  to  HcDougal  by  Jim  Guy 
Tucker  with  a  ~Bover  letter  dated  May  4,  1984  and  contain  various  entries  indicating 
review  and  I  study  of  the  act,  as  well  as  conferences  with  both  McDougal  and  Wade. 

The  evidence  supports  the  allegation  that  McDougal  and  Wade  willfully  violated  the 
Interstate  |Land  Sales  Act  and  any  sales  made  prior  to  the  HUD  registration  and  approval 

were  illegal.  Jlny  commissions  ar   development f»"  p» '  d  t-n  Wade  from  these  sales  are 

considered i a /diversion  of  funds. 


As  previously  reported  in  this  referral,  Wade  allegedly  made  cash  contributions 
totaling  $2110,000.  These  contributions  were  financed  by  MGSSL  through  three  different 
loans  to  W£de  in  the  following  increments:  $30,000;  $80,000;  and  $100,000.  In  July 
1985  MFC  contracted  with  Wade  to  purchase  his  interest  in  Campobello' for  $145,000  plus 
the  assumption  of  nib  loans  from  MCS6L,  the  proceeds  of  which  Wade  used  for  his  share 
of  capital  contributions.  Also  Wade  agreed  to  assign  to  MFC  all  of  the  receivables  due 
him  from  CPV  for  commissions  and  development  fees,  indicated  to  be  S66,631  at  this 
time.  According  to  MCSSL  records,  Wade  had  allegedly  earned  $100,000  but  had  already- 
been  paid  S33.369. 
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Although  the  agreement  for  MFCJ-8~"purcha3e  of  Wade-'-e^interest  in  Campobello  was  signed 
in  July  1985,  MFC  paid  Wad«^75,000  on  June  28,  1985wh*n  MFC  s  MGSSL  account  #7000006 
had  an  overdraw  t-balanc^of  <5546,  392 .  48>.  The  check  (#7206)  was  force  paid  on  7/9/85 
overdrawing  the  accojHit  to  <$626,  904.  55>.  All  of  the  additional  S326.387  paid  to  Wade, 
for  this  alleged  bu*/-out,  including  the  $221,387  which  repaid  the  above  indicated  Wade 
loans  at  HCSfcL,  was  paid  with  checks  drawn  on  an  overdraft  balance.  After  all  of  the 
checks  paid  to  Wade  were  forcepai* — lli«  uueidtaft  balance  of  MOSfiL  account  #7000006 
was  <$1,  322, 77,5. BS>.  MFC',s~-overdraf t  situation  is~~**irther  detailed  in  RTC  criminal 
referral  #730£R019S. 

According 
(illegal)  1984  sal 
and  the  1965 

commissions  and  development  fees  would  have  been  due  for  only  580,000,  at  10%  each  as 
established  by  /the  original  partnership  agreement  between  Wade  and  MFC  and  the  CPV 
Joint  Venture  Agreement.  The  records  do  not  Indicate  the  method  used  to  arrive  at  the 
$66,631  figure/ Wade  claimed;  however,  it  is  irrelevant  since  Wade  was  paLd  $180,000  in 
excess  off  his  /alleged  capital  contributions  and  was  allowed  to  divert  the  previously 
indicated  amounts. 


written  by  Larry  Kuca  on  8/19/86  to  Cisco  Northern  Bank,  the 
(previously  indicated  to  be  $802,500)  were  now  stated  at  $400,000 
did  not  begin  until  mid-August,  1985.   These  remarks  indicate 


divert   tlh 

T 

is   also  di 


At  the  same  time  as  Wade's  buy-out  was  taking  place,  McDougal  was  also  discussing  the 
buy-out  of  the  alleged  ownership  interests  of  Larry  Wallace  and  John  Flake  as  evidenced 
by  the  " Agreement  of  Sale"  documents  signed  by  Wallace  and  Flake  on  June  1,  1985.  Each 
was  to  receive  S225,000  (their  initial  contribution)  plus  accrued  interest  as  of  the 
date  of  closing. 


M 


On  12/5/85  a  new  'Agreement  of  Sale"  was  executed  by  MFC,  as  beyer.  and  Flake  and 
Wallace,  as  sellers,  whereby  each  would  receive  $255,836.81.  It  *as  farther  agreed  in 
the  document  that  the  funds  would  be  immediately  used  to  pay  cff  their  respective 
portions  of  the  HHHC  loan  at  UN8.  Also  at  this  time,  or.  ,12/4/85,  CPV  declared  a 
capital  distribution  of  $52,104.30  for  each  50%  partner  rMFC  and  HHHC).  This  was 
declared  so  that  HHHC  could  pay  off  the  MGSSL  loan  whi«fi  Flake,  Walls.ce,  Nelson  and 
Jones  had  used  to  purchase  a  Campobello  lot  for  $50,OO"t.  It  appears  that  the  intention 
was  to  pay  each  ofsthi'  four  HHHC  partners  an  equal  "»"""> — far  their — participation  in 
the  ongoing  conspiracy. 

Nelson  and  Jones  remained  as  limited  partners  in  Campobello,  each  retaining  12.5% 
ownership  interest.  Each  sold  his  interest  to  MFC  in  1988  claiming  mismanagement  by 
the  former  management  of  Campobello.  Wade  had  left  when  his  July  1985  buy-out  occurred 
and  Larry  Kuca  took  over  management  responsibilities  under  the  direction  and  control 
of  McDougal.  McDougal  was  removed  from  further  management  and  control  of  MFC  and  MCSSL 
in  July  1986  by  the  FHLB  of  Dallas  at  which  time  CPV  account  #7000081  was  overdrawn  by 
<S1 ,  471 , 916 . 24>  indicating  a  substantial  additional  investment  by  MGSSL. 

When  McDougal  was  removed  from  control  of  MGSSL  and  MFC,  the  FHLB  had  conducted  an 
exajnLnat  ifcn  of  the  Institution.  A  Report  of  Examination,  dated  March  4,  1986, 
contained!  an  extensive  overview  of  Campobello.  The  report  identified  major  concerns 
and  problem^  with  this  project  which  were  similar  to  the  problems  and  concerns  of  many 
other  development  projects  of  MFC.  Of  significant  distress  td  the  examiners  was  the 
large  portion  of  expenditures  made  to  McDougal,  Wade  and  other  McDougal  family,  friends 
and  business  associates, — Th»  »»«nin»ri  r»irni«r»ri  >h»i-,  nf  ftv^  S3. 7  million  MGSSL  and 
MFC  had  invested  in  Campobello  as  of  4/30/86,  $1.6  million  was  paid  to  this  group, 
including  $774,000  to  Wade,  $363,000  to  Larry  Kuca  and  $243,000  to  Madison  Marketing. . 
The  magnitude  of  these  payments  further  supports  the  allegation  that  McDougal,  Wade, 
the  other  partners,  and  various  other  individuals  conspired  to  deceives  the  regulators 
in  order  1:0  '■"«  »"''  p"!""  »«■  «•>"»  isymi  nf  n.Hi.nn  r.u^.nt-y  ci,*,^.  4nd  Loan  and 
its  subsidiary,  Madison  Financial  Corporation. 
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7b.    GIVE  A  CHRONOLOGICAL  AND  COi 
sheet,  if  necessary.) 


E  ACCOUNT  OF  THE  3TJSRECTED  VIOLATION:  (Use  continuation 
Relate  key  events/to  documents  and  attach  copies  of  thosfe. documents 


9/16/83  The  minuses  of  the  BoarsL-or—uirectors  ~Df— XCC  indicate  app"koval  of  the  purchase 
of  one-half  interest 'in  3,859  acres  at  Camp6"b«ilo  island,'  New  Brunswick,  the 
purcha/e  price  nor'to  exceed  5800,000.  The  boara^iso  approved  a  joint  venture 
with  Chris  V.  wade  for  the  development  of  the  Campobello  Island  property.  (See 
exhibit  1) 

10-17-83  Wade  and  McDougal  became  parties  to  a  "Contract  of  Sale  \of  Real  Estate"  (See 
exhibit  2;  as  purchasers  for  3859  acres  more  or  less  on  the  Island  of  Campobello, 
New/  Brunswick,  Canada.  Dead  River  Limited  of  New  Brunswick,  Canada  was  seller. 
The  purchase  price  was  $785,000  with  an  earnest  money  deposit  otf  $39,250.  The 
purchasers  also  agreed  to  provide  a  letter  of  credit  in  the, similar  amount  of 
S3«,2S0L  \ 

12/09/83  Wade  arid  HFC  entered  a  "Joint  Venture  Agreement  of  Campobellio  Development 
Company  (See  exhibit  3)  with  each  to  hold  a  one-half  undivided  interest  in  the 
development.  Wade  was  to  act  as  general  partner  with  HFC  considered  the  limited 
partner,.   This  agreement  also  provides  for  50/50  sharing  of  profits  and  losses. 

12/12/83  A  promissory  note  for  $412,500  (See  exhibit  4)  was  executed  by  Wade.  The  note 
indicated  a  "mortgage  of  ev>n  date."  Although  this  is  the  date/on  the  note,  it 
is  beJieTed  to  have  been  actually  signed  on  1/14/84  (see  the  following  regarding 
the  mortgage) .   Funding  of  the  purchase  appears  to  have  taken  place  on  1/16/84. 

12/12/83  A  mortgage  (See  exhibit  5),  dated  December  13,  1981  for  $416,500  to  Madison 
Guaranty  Savings  t  Loan  ("HGSSL")  secured  by  the  Campdbello  property  was  executed 
by  Wade.  \The> affidavit  attached  to  the  mortgaged  certifying  that  Wade  is  the 
mortgagor ,Nrfas\signed  by  Wade  on  1/14/84  before  David  Walker.  Dayid  Walker  was 
the  attorneyNrfijrh  the  Nicholson,  Turner  &  Walker  law  firm  who  closed  the  purchase 
transaction  for  Wade  and  HFC  in  St.  Stephen,  New  Brunswick,  Canada.  A  Statement 
for  Services  Rendered  from  the  Mitchell,  Williams,  Selig,  Jackson  &  Tucker  law 
offices  (See  exhibit  6)  indicate  that  the  Wade  mortgage  was  drafted  by  that  firm 
on  1/11/84.  It  appears  that  the  mortgage  was  backdated  when  it  was  signed  and 
that  MFC  probably  paid  the  total  purchase  price  at  the  time  of  closing.  Please 
note  that  there  was  no  MGS&L  board  approval  for  this  loan. 

12/13/83  A  Statement  of  Adjustment  (See  exhibit  7)  was  executed  indicating  a  purchase 
price  of  S825,000  in  U.S.  funds. 


12/31/83  HFC  wrote  check  #66  (See  exhibit  8)  drawn  on  MGS. 
$39(7959.72  payable  to  Chris  Wade.   A  note  written  on 
this  Itotal  into  two  amounts  for  general  ledger  accounting 
S709..72.   Because  of  the  time-frame  and  the  amount,  it 
reimbursed  for  the  $39,250  down  payment,  although  it  has 
actually  paid  it  in  the  first  place. 


account  #7000006  for 
check  copy  separates 

itriee:  $39,250.00  and 

ppears  that  Wade  was 

been  determined  who 


1/16/84  MFC|  wrote  check  #124  (See  exhibit  9)  drawn  on  MGSSL  account  #7000006  for  $373,250 
payable  to  Madison  Guaranty.  It  appears  that  MGSSL  paid  MFC's  portion  of  the. 
purchase  price,  so  MFC  had  to  repay  HGSSL. 

3/14/84  BevBrly-fiasaett,  then  a  lawyer  with  the  MllLhull,  Williams,  S»lig,  Jackson  6 
Tucker  law  firm,  wrote  a  memo  (See  exhibit  10)  to  Jim  Guy  Tucker,  of  the  same  law 
firm,  in  which  she  details  the  requirements  of  the  Interstate  Land  Sales  Act. 
Within  this  memo,  Ms.  Bassett  writes  "...there  is  a  significant  risk  that  the  93 
lots i in  Campobello  Island  Estates  now  being  marketed  are  being-  sold  in  violation 
of  ue  filing  and  disclosure  requirements  of  the  Act."  Ms.  Bassett  explains  the 
possibility  of  criminal  sanctions  and  that  "Evidence  that  the  developer  willfully 
violated  the  Act  would  have  to  be  fairly  strong.  The  only  concern  I  have  on  this 
point  is  the  fact  that  McDougal  did  not  make  a  filing  with  the  OILSR  [Office  of 
Interstate  Lands  Sales  Registration]  on  Maple  Creek  Farms  or  on  Gold  Mine 
Springs,  and,  to  the  best  of  my  knowledge,  there  was  no  exemption  available  for" 
those  developments. .. .The  failure  to  comply  with  the  Act  in  connection  with  one 
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or  two  previous  land  deyelcrpment  projects-- iasome  evidence  that  the  failure  once 
again  to  comply  wipr'the  act  was  willful  and^-fjot  just  a  negligent  oversight.' 
This  document  contains  a  note  written  in  the  upper^r^ght-hand  corner  which  reads, 
in  part  "send/copy  to  McDougal." 

3/20/84  McDougal  wrote  a  memo  (See  exhibit  11)  to  Sheffield  Nelsdti,  et  al,  proposing  that 
Nelson  aofl  his  aasociatesejrer  a  joi  nr_venture  agreement\with  Wade  and  MFC  for 
the  development  of  CawpSbello.  McDougalasleedfor  S4  50,0OO  contribution  for  a 
one-hal:f  interest/tn  the  land  and  an  additional^>i50,000  operating  capital.  An 
additional  contribution  of  S100,000  would  be  needed  by  mid-July.  Wade  and  MFC 
would'  contribute  half  the  land  and  S15C000  plus  an  additional  S10C, 000  by  aid- 
July/  For  overseeing  all  aspects  of  development,  wade  and  MFC  would  receive  a 
10%  /sales  Commission  and  a  10%  development  fee.  In  his  memo,  McDougal  said  that 
it  is  ■ urgent  that  we  permit  him  (Wade)  to  start  immediately  on  the  renovation 
of  the  Apans'  Lodge  which  we  are  leasing  from  the  provincial  government  of  New 
Brunswick.  We  need  to  have  this  facility  ready  to  accommodate  our  potential 
customers  during  the  selling  season  this  summer."  The  interesting  fact  is  that 
the  renovation  was  performed  by  Lisa  Aunspaugh,  a  McDougal  affiliate,  and  Paula 
Sorensen,  Susan  McDougal 's  sister,  at  a  cost  of  over  5100,000.   | 

i'  I   1 

4/20/84  A  letter  of  intent  (See  exhibit  12)  was  issued  by  Flake  £  Co.,  Inc.  on  behalf  of 

Head  H»rbour  Holding  Company  ("HHHC"),  indicating  HHHC's  intention  to  enter  into 

a  j^oini  venture  general  partnership  with  Campobello  Development  Company  ("CDC") 

for  the  purpose  of  acquiring,  owning,  holding  and  developing  /the  Campobello 

property .    The  terms,  of  the  joint  venure   agreement  were'  to  ! include:  CDC's 

conveyance  of  the  property  to  the  joint  venture;  cash  contributions  of  $700,000 

by  each  venturer  (CDC  and  HHHC);   5900,000  of  the  cash  contributions  was  to  be 

immediately  used  to  pay  off  existing  debt  on  the  property  with  the  remaining 

$500,000  available  for  use  as  working  capital;  and  Wade/was  to  assume  the  role 

of  developer  and  devote  substantially  all  of  his  time  furthering  the  first  phase 

of  the  development.    He  was  to  receive  10%  cormu-ssior.  cr.  sales  and  a  10% 

development  lee  on  developed  inventory.  The  letter-'of  intent  further  states  that 

the  JointN/enture  Agreement,  and  the  related-agreements,  "...sidll  be  prepared 

by  counsel  bo  rtHHC..."   This  document  was  ""fy  «jgnfrt  Ky  «•'■'■»  '  'm  ,  Inc.;  the 

Agreed  and  Accepted  section  is  not  signed  by  Wade  or  McDougal.  At  this  time,  the 

only  known  debt  secured  by  the  Campobello  property  was  the  Wade  note  at  MGS£L  for 

5412,500. 

5/04/84  Jim  Guy  Tucker,  of  Mitchell,  Williams,  Selig,  Jackson  £  Tucker,  submitted  a  cover 
letter  and  "Statement  of  Services  Rendered"  (See  exhibit  6)  to  McDougal. 
Services  rendered  included  review  and  study  of  the  Interstate  Land  Sales  Act  and 
conferences  with  Wade  and  McDougal  regarding  the  Act.  These  services  were 
rendered  in  February  and  March,  1984.  In  the  cover  letter  Tucker  made  an 
interesting  statement:  "We're  sending  this  now  in  the  hopes  it  can  be  picked  up 
as  part  of  the  sale  of  the  S0%  interest  in  Campobello." 

5/07/84  Th4  MFC  Board  of  Directors  minutes  (See  exhibit  13)  lnWlcate  authorization  for 
MFC  to  enter  into  a  limited  partnership  with  Chris  wade  »•  general  partner  and 
MFC  Vs  limited  partner.  The  board  also  authorized^ a\  contribution  to  the 
partnership  by  MFC  of  its  interest  in  the  Campobello  property  at  its  fair  market 
value  *pf_S4 50, 000  and  a  cash  contribution  not  to  exceed  S150,000. 

6/04/84  McDougal  wrote  a  memo  (See  exhibit  14)  to  David  McCreeryX  regarding  how  to. 
transfer  the  Campobello  property  from  Wade  and  MFC  to  Campobello  Properties 
Venture  ("CPV-j.  He  suggested  that  MFC  and  Wade  deed  their  interest  to  CPV.  CDC 
and  HHHf  ilinnH  each  mJM  «  Jtfi00r0nn  rnrn-rthtit-lnn  <-n  PPV  Wurik  should  then  be 
reimbursed  approximately  5440,000  plus  accrued  interest,  with  a  like  amount  going 
tolMFC  for  its  investment.  Another  distribution  should  then  be  made  to  refund 
the  525,000  contribution  recently  made  by  HHHC  and  a  contribution  of  the  same 
amount  made  by  MFC.  ; 

6/05/84  File  notes  (See  exhibit  15)  indicate  that  Union  National  Bank  Issued  a  line  of 
credit  for  5900,000  to  HHHC  on  6/5/84.  Four  different  disbursements  were 
indicated  to  occur  from  6/29/84  to  2/13/85.  The  first  disbursement,  dated 
6/29/84,  was  for  S1S0.000.  Subsequent  disbursements  occurred  as  follows: 
5450,000  on  9/13/84;  S100,000  on  10/4/84;  and  S200.000  on  2/13/85.  "•"" 
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6/27/84  A  Resolution  of  the^MFC  Board  of  Directors  (See  exhibit  16)  approves 
authorisation  of  a^mortgage  and  note  in  favor^pf  HHHC  for  5150,000.  Board 
minutes— wese  not/located  for  this  meeting;  however,  X^opy  of  this  resolution  was 
located  in  Special  Investigative  Counsel's  records. 

6/29/84  Union  National  Bank  issued  check  1401873  for  3150,000  < See  exhibit  17)  to  HHHC 
as  the  fi^st  installmentoji- the  line  uf  eeedit.  That  check\was  endorsed  "pay  to 
the  order  of  CampobelACProperties  Venture"  and-deposited  (See  exhibit  18)  to  the 
CPV  deposit  account  /7000081  at  MCS&L  the  same  day.  ChrieXwade  endorsed  the 
check  on  behalf/of  CPV.  Again,  the  same  day  CPV  issued  check  \rctl  for  $100,000 
(See  exhibit  V> )  payable  to  Chris  Wade  with  the  notation-  "Transfer  to  Campobello 
Acct.'"  This/check  was  endorsed  by  Chris  Wade  and  used  to  purchase  Cashiers  Check 
/Q1086  (See7 exhibit  20)  at  MCS&L  for  $100,000. 


although  this 
of  any  board 

contrived  to 
deceive  the 


8/15/84  In  a  Memorandum  of  Action  of  The  Board  of  Directors  of  MFC  (Bee  exhibit  21)  the 
Board  adopted  a  resolution  authorizing  McDougal  to  enter  into  u  agreement  of 
limited  /partnership  in  accordance  with  the  general  provisions  of  the  proposed 
partnership  agreement.  The  Memorandum  of  Action  of  the  Board  of  Directors  of  MFC 
contained  verbiage  as  follows:  "Each  of  the  members  of  the  Board  of  Directors  of 
the;  Cooperation  by  signature  below  consents  to  the  Board  of  .Directors  acting 
infbnnallly  with  respect  to  the  action  taken  as  stated  above  J" 
verbiage  was  present,  there  were  no  signature  lines  or  signatures 
members!  other  than  McDougal.  It  appears  this  was  a  document] 
accommodate  the  transaction  and  probably  was  needed  to  again 
regui  at or s . 

9/01/84  A  Joint  Venture  Agreement  (See  exhibit  22)  was  entered  into' by  amd  between  HHHC 
and  CDC.  \cDC  agreed  to  "convey  all  of  the  right,  title  and  interest  which  CDC 
has  in\the\ property,  free  and  clear  of  any  liens,  defects  or  encumbrances  done 
or  suffered  by  CDC  or  any  of  its  partners  except  liene  which  will  be  promptly 
paid  of  f^andNreleased  out  of  funds  derived  from  theiflltial  capital  contribution 
of  the  Venturers..."  The  agreement  also  states^Jfeither  the  conveyance  of  the 
Property  nor  the  assignment  of  the  Lease  (aerprovided  for  in  Sl.js  above)  will 
form  any  part  of  CDC's  contribution  of  capita-ln — both — tire  conveyance  and  the 
assignment  berng  made  for  other  and  independent  consideration,  viz.,  as  an 
inducement  to  HHHC  to  enter  into  the  Venture."  HHHC  and  CDC  were  each  to  receive 
501  of  the  profits.  Provisions  were  made  that  gave  each  venturer  the  right  to 
be  repaid  its  capital  contribution  upon  dissolution  of  the  venture.  No 
provisions  were  made  for  losses  throughout  the  entire  document.  The  agreement 
contains  verbiage  that  "Each  venturer  has  made  available  to  the  initial  capital 
of  the  Venture  cash  or  property  (and  agrees  to  make  available  the  additional 
capital)  in  the  amount  or  form  indicated  on  Schedule  "1"  attached  hereto  and  made 
a  part  hereof."  Schedule  1  indicates  capital  contributed  by  each  venturer  of 
$450,000  cash  with  each  agreeing  to  additional  contributions  of  $150,000  "in  such 
amounts  (their  contributions  to  be  equal)  and  at  such  times  as  might  be  fixed  by 
the  [Management  Committee,  it  being  anticipated  that  the -total  of  $300,000  to  be 
so  contributed  will  be  needed  between  the  date  hereof  and  August  1,  1984.  The 
Venturers  further  agree  to  contribute  an  additional  $100*000  (each)  to  capital, 
in  cash,  on  or  about  August  1,  1984."  These  provisions , clearly  indicate  that 
agreement  was  reached  sometime  prior  to  August  1,  1984  arid  the  document  itself 
probably-was  also  prepared;  however,  the  date  of  the  aqretimentXwas  left  blank  and 
then  September  1  was  handwritten  in. 

9/14/84  A  S4SO,000  deposit  was  made  to  CPV  account  #7000081  at  MGS&lX  This  deposit 

brought  the  account  from  an  overdraft  balance  of  <S38, 564.92*  to  a  balance 

$4l3,435--0« — (See  exhibit  23)  ■ The  deposit  ticket  (See  exhibit  24)  for  this 

transaction  indicates  the  check  came  from  HHHC. 


9/24/84  Jim  [McDougal  wrote  a  memo  (See  exhibit  25)  to  Chris  Wade  and  Larry  Kuca  (Kuca  was 
hiredj  in  1984  by  CPV  to  handle  various  legal  matters,  particularly  registration 
of  iiie  development  with  the  U.  S.  Department  of  Housing  and jUrban  Development 
("HUD")  under  the  Interstate  Land  Sales  Act  and  with  various  state  real  estate 
agencies).  The  memo  indicates  that  it  is  "now  time  to  call  upon  Head  Harbor  for 
their  additional  $100,000  .contribution. "  It  goes  on  to  indicate  that  MFC  will 
make  their  $50,000  contribution  and  Wade  would  draw  against  commissions  and 
development  fees  to  make  his  $50,000  contribution.  The  memo  says  "This  will  give"' 
us  sufficient  capital  to  permit  the  reimbursement  of  the  $54,000  plus  interest 
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which  CPV  has  borrowed 
his  note  at  Madison 
of  a  loan  Xrom  w 
located  and  nc  depoo 
Furthermore, 


take  this  reimbursement  and  pay  off 
Loan"  4  See  exhibit  28).   The  existence 
No  documentation  has  been 
CPV  accounts  at  MGS&L. 
ect  to  provisions  of  the 
Interstate/land  Sales  Act  (15  U.S.C.  1701  et.  seq).   Registration  with  the  HUD, 
under  this  act,  did  not  taxe_p-Lace__unt.il  March  1985. 

10/05/84  Check  #/203  for  $45£<S75.86  (See  exhibit  26)  waiMcawn  from  <JPV  account  #7000081 
at  MGStL  and  waar  paid  to  Madison  Guaranty  Savings  ■*  Loan  far  Chris  Wade  Note 
/1 393,.  When  rhe  check  was  written  there  were  not  sufficient  funds  to  pay  it. 
The  'Check  wis  force  paid  on  10/10/84  overdrawing  <_he  account  balance  to 
<S6S/,  675. 0^>  (See  exhibit  27). 

12/06/84  Chetk  #277  for  $58,802.01  (See  exhibit  28)  was  drawn  from  CPV  account  #7000081 
at  i-GS&l/and  was  paid  to  Chris  Wade  for  "#5917"  (presumably  the  note  referenced 
in  J  exhibit  25).  When  this  check  was  written  the  account  was  overdrawn  by 
<S3e,70C.46>  and  the  check  was  force  paid  on  12/13/84  establishing  an  overdraft 
balance  of  <$33,240.39>  (See  exhibit  29). 

1/24/85  Larry  E.  Kuca  wrote  a  memo  (See  exhibit  30)  to  RHHC  regarding  the  status  of 
Campobello  Island  in  which  he  indicates  that  registration  iwith  HUD  was  not 
completed  in  1984.  He  says  "All  of  the  necessary  information  has  /now  been  filed 
witlh  HOD  and  I  expect  approval  shortly.  Once  approved,  we  will  be  able  to 
convert)  existing  "Reservation  Agreements"  into  binding  contracts."  Xuca  also 
says  "  .  .  .  it  is  necessary  that  we  receive  more  operating  capital/.  Head  Harbour 
Holding  Company  had  originally  allocated  $900,000  for  this  purpose  of  which  we 
have  used  5700 ,  000  .  We  will  now  draw  down  the  remaining  $JO0, 0Q0  which  will,  of 
course^  be  matched  by  Campobello  Development  Company."  y 

5/02/85  Wade  signed  an  Assignment  of  Partnership  Interest  (See  exhibit  31)  in  which  he 
assigns  and  grants  a  security  interest  in  CajppobelLc  Development  Company  to  MGS6L 
in  consideration  of  all  loans  now  or  in  the  .Jkrture  made  to  him  "by  MGSSL.  The 
assignment  indicate,  that  "So  long  as  Borrower  compl)«i  with  rhe1  provisions  of 
the  loans  madfc/by  Secured  Party  to  Borrower  this  assignment  shall  be  of  no  force 
and  effect."  The  bottom  of  the  form  contains  a  cancellation  of  the  assignment 
dated  July  16,  1985. 

6/21/85  McDougal  wrote  a  letter  (See  exhibit  32)  to  Wade  indicating  that  "Subject  to 
John's  (John  Latham,  MGSSL  President)  checking  with  the  Securities  Department  to 
see  if  we  can  do  it,  I  think  we  could  reimburse  your  investment  in  Campobello  and 
pay  you  $100,000. 

6/28/85  MFC  wrote  check  #2206  (See  exhibit  33)  to  Chris  Wade  for  $75,000  as  partial 
payment  for  Wade's  interest  in  Campobello.  When  the  check  was  written  MFC 
account  #7000006  had  an  overdraft  balance  of  <S546 , 372 . 4B>  (See  exhibit  34). 
when  the  check  cleared  on  7/09/85  it  overdrew  ttie  account  balance 
<$626,904.55>  (See  exhibit  35). 


the  aeo 
36)  agree 


•  CtiMl 


7/08/85  Wade  and  MFC  enter  a  Contract  of  Sale  (See  exhibit  36)  agreement  whereby  MFC 
woiild  purchase  Wade's  interest  in  CDC  and  CPV  for  the  following  consideration: 
$145,000;  assumption  of  those  loans,  including  accrued  interest,  from  MGS-.L  which 
wene  used  by  Wade  for  his  share  of  capital  contributions  to  CPV;  seller  assigns 
to  .buyer  all  of  seller's  receivables  from  and  interest  in  CPV  including  $66,631 
owed  by  CPV;  and  various  other  insignificant  amounts.  The  actual  total  dollars 
pa l|d  to  Wade  in  July  was  $401,367. 


7/08/85  MFcj  wrote  check  #2213  (See  exhibit  37)  to  Ozark  Realty  for  $16,455.06  drawn  on 
MGS-L  account  #7000006  as  part  of  the  Wade  buy-out.  MFC  wrote  check  #2214  (See 
exttipit  38)  to  Ozark  Realty  for  $18,544.94  as  part  of  the  Wade  buy-out.  When 
these  checks  were  written  account  #7000006  had  an  overdraft  balance  of 
<$S3'0,610.87>.  Check  #2213  was  deposited  to  Ozark  Realty's  account  #331-1  at 
Citizens  Bank  and  Trust  Company  and  overdrew  the  MCS-L  account  to  <S841, 216. 38> 
when  it  cleared  on  7/15/85.  Check  #2214  was  endorsed  by  Chris  Wade  and  overdrew 
the  MGS6L  account  to  <S1, 110, 599 . 66>  when  it  was  force  paid  on  7/16/85.  (See 
exhibit  35)  T' 
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7/10/85  John  Latham  wrote  a  memq^4-6ee~~exhibit  "79")— tc^Lisa  McEntire  directing  her  to  pay 
off  Wade '8  loans  wJuOi  were  related  to  Camp^oftello  and  increase  the  service 
corporation' s  investment  in  Campobello.  The  loan-a  were  $30,000,  $100,000  and 
$80,000. 

7/12/85  John  Latham^ wrote  a  memo  (See  exhibit  40)  to  McDougal  .listing  the  remaining 
issues  to  -settle  with  Wade. 


7/12/85  MFC  wrote  check  #222-9"(See  exhibit  41),  drawn  on  HTJS&L  account^. #7000006,  to  MGS&L 

for  S221 , 387 . 41  xo  payoff  Wade's  loans  related  to  his  investment  in  Campobello. 
The  loans  totaled  $210,000  plus  accrued  interest.  When  this  check  was  written 
MGS&L  account  #700006  already  had  an  overdraft  balance  of  <S824,'096.  37>  and  when 
it  was  force  paid  on  7/15/85  the  overdraft  escalated  to\<Sl,062, 603. 79>  (See 
exhibit  35-)  . 

7/26/85  MFC -wrote  check  #2330  (See  exhibit  42),  drawn  on  MGS&L  account  #700006,  payable 
to  Madison  Guaranty  S&L  for  $26,416.88  aa  a  further  partial  payment  for  Wade's 
interest/  in  Campobello.  The  check  was  used  to  pay  off  two  MGS&L  loans  in  Wade's 
name  (See  exhibit  44).  The  same  day,  HFC  wrote  check  #2331  <See  exhibit  43), 
drawn  an  the  same  account,  for  $43,583.12  payable  to  Chris  Wade.  When  these 
checks  I  were  written  MGS&L  account  #7000006  had  an  overdraft  balance  of 
<$1L206|,772.04>.  Check  #2331  cleared  on  7/29/85  expanding  jthej  overdraft  to 
<S1 ,  287,  164 . 81>.  check  #2330  was  force  paid  on  7/30/85  establishing  an  overdraft 
balancelof  <S1, 322,775. 85>.  (See  exhibit  35)  /    / 

12/04/85  Larry  Kuca  wrote  a  memo  (See  exhibit  45)  to  HHHC  regarding  a  declared  partnership 
distribution.  The  distribution  is  intended  to  give  both  HHHC  and  MTC  the 
equivalent  of  ten  acres  of  land  on  Campobello  Island.  Flake,  Wallace,  Jones  and 
Nelson,  aa  Tenants  in  Common  had  purchased  10  acres  for  $50,000  which  was 
financetd  by,  MGS&L.  This  distribution  was  made  to  pay  off  the/ MGS&L  loan  (See 
exhibit  45).'  A  like  distribution  was  made  to  MFC  al 

12/04/85  Larry  Kuca\wrote  a  memo  (See  exhibit  46)  to  ,-BKkt  field  Nelson  arid  Jerry  Jones 
regarding  the  restructure  of  Campobello  Properties  Venmw. — Iho  restructure  was 
to  be  as  follows:  a  partnership  distribution  is  to  be  paid  to  HHHC,  in  effect, 
to  pay  off  the  loan  on  the  10  acres  owned  by  the  four  individuals;  MFC  will 
acquire  the  interest  of  Flake  and  Wallace  in  HHHC  for  $450,000  plus  accrued 
interest  to  12/5/85  to  cover  their  financing  at  Union  National  Bank;  dissolution 
of  HHHC;  and  execution  of  a  new  joint  venture  agreement  with  MFC  owning  75% 
interest  as  general  partner  and  Nelson  and  Jones  owning  251  interest  as  limited 
partners. 

12/05/85  Two  checks  were  issued  by  CPV  from  MGS&L  account  #7000081  for  the  partnership 
distributions.  Check  #709  (See  exhibit  47)  was  paid  to  HHHC  for  $52,104.30  and 
check  #710  (See  exhibit  48)  was  paid  to  MFC  for  $52,104.30. 

12/05/85  An  Agreement  of  Sale  (See  exhibit  49)  was  executed  by  MTC,  as  buyer,  and  Flake 
&  Wallace,  as  sellers,  whereby  MFC  is  purchasing  their  interest  in  HHHC  for 
$511,673.62.  It  was  agreed  that  these  funds  would  be  used  to  pay  off  Flake's  and 
Wallace's  respective  interest  in  the  $900,000  loan  at]  Union  National  Bank. 
Attached^to  this  document  are  two  documents  titled  Agreement  of  Sale  and  dated 
June  If  1985.  One  was  executed  by  Wallace,  the  other  by  Flake,  as  sellers,  and 
MFC iwas  the  buyer.  The  terms  of  these  agreements  are  not  detailed;  however,  the_ 
purchase  price  is  indicated  at  $225,000  plus  accrued  interest  tor  each. 

J 
3/04/86  An  Agreement  (See  exhibit  50)  by  and  between  HFC  and  the  Wilson  CD.  was  executed 

whereirr'MFC  engaged  Wilson  &  Co.  to  assist  with  the  development  of  Campobello. 

Wilson  &  Co.  was  to  coordinate  all  activities  pertaining  to  planning,  developing, 

engineering  and  implementation  of  all   roads,   buildings  and  recreational 

facilities  tc  be  constructed  and  make  available  the  services. of  its  President, 

Roberlt  M.  Wilson  at  least  two  hours  a  day,  five  days  a  week  plus  one  full  working 

week'"  at  Campobello.   Wilson's  compensation  was  to  be  5\  of  the  gross  sales  of 

Campobello  for  the  year  1986  and  $15,000  each  month  as  a  consultation  fee. 

3/04/86  An  examination,  as  of  this  date,  was  conducted  by  the  Federal  Home  Loan  Bank  and 
a  report  was  issued  bearing  this  date.  Two  pages  of  this  report  (See  exhibit  SV}- 
were  devoted  specifically  to  the  Campobello  project  and  indicated  significant 
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problems  and  conceros-r — '  The  examiners  indicated,  that  of  the  S3. 7  million 
invested  by  MGSCL^arfd  MFC  as  of  4/30/86,  SI. 6  mtilion  was  paid  to  McOougal  and 
his  f  aiMrly-r-  f  rierids  and  business  associates,  including  S774 ,  000  to  Wade,  $363,000 
to  Larry  Kuca/end  $243,000  to  Madison  Marketing. 

3/21/86  A  Cancellation  of  Limited  Partnership  of  Campobello  Development  Company  (See 
exhibit  52)  was  filed  ijv-*he~~Ark.ansas  S'ec'revaty  of  State's  6/fice.  The  document 
was  executed  on  I2/X7"8S  by  Wade  and  McOougal. 


7/19/86  Kuca  wrote  a  lerter  (See  exhibit  S3)  to  Caaco  Northern  "Bank  to  which  was  attached 
a  chronology  eft  events  for  Campobello.  Indicated  in  ths  chronology  of  events  is 
the  following  statement:  'The  land  sales  registration  was  completed  in  May  of 
1985.   This7  allowed  1984  sales  of  $400,000  to  be  actually  .booked .  - 

4/08/88  MGSCL  submitted  a  letter  (See  exhibit  54)  to  James  Jared,  Sapervieory  Agent  of 
the/ Federal  Home  Loan  Bank  of  Dallas  ("FMLB")  seeking  approval  to  increase  the 
investment  in  MFC  by  purchasing  the  interests  of  Nelson  and  Jones  in  Campobello. 
HGStL  senior  Vice  President  Sarah  Hawkins,  the  author  of  the  letter,  admitted 
that  Nelson  and  Jones  had  valid  claims  against  MFC  for  mismanagement  of 
CampobeHlo.  Therefore,  they  were  willing  to  accept  90%  of  their  equity  Interest 
(calculated  at  $810,613)  in  the  project.  Since  MFC  has  no  cash,  it  would  be 
necessary  for  MGSCL  to  invest  an  additional  $725,000  in  MFC  to  buy  put  Nelson  and 
Jons 
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•  Explain  who  benefitted, 
how .       -  — 
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rially  or  otherwise. 


.the  transaction,  how  much,  and 


McDougal,  Wade,  N»£son,  Jones,  Wallaca,  Flake,  aa 
employees  and  buaineas  aaaociataa 
capital  distributions  or  divara 


til  ai 


benefitted  financially  thr« 


Lly  members,  friends, 
ugh  paynant  of  faaa. 


Furnish  any/explanat 
whom  and  when  it  wa 


Tha  auapect 
*  Furniah 


given. 


tha  tranaaction  provided 

ot  provided  any  explanation  of  theae  tranaa 
Lanation  of  the  tranaaction  provided  by  any 


.the  suspect  and  indicate  to 


Explanation*  of  aome  tranaactiona  were  provided  by  various  individual* i in  interviewa 
conductadlby  Special  Inveetigative  Counael  Jeff  Cerriah.  Summariee  o<  these  interview* 
are  contained /hia  report. 

*  Furniahl  any  evidence  of  coverup  by  the  auapect,  or  evidence  of  an  attempt  to  deceive 

fader  al|  or  Ltata  examiner  a  or  othera. 

Documental  included  aa  exhibit*  to  thla  referral,  are  believed  to  be  contrived, 
falsified  and! backdated,  and  apecifically  intended  to  deceive  the  federal  and  atate 
regu lateral 

*  Indicate  where  tha  suapected  violation  took  place  (e.g.,  main  office,  branch,  other). 


lations  occurred  at  the  main  office  of  Madl* 
kanaas  office  of  Campobello  Propertiee  vent 


rinanci 
and  I 


il  Corporation, 
>aeibly  varioua 


inveatigation  that  might  a* 
al  violation. 


Cat  law  enforcement  in  fully 


The  suspect* 
the  Little 
other  location 

*  Recommend  any 
examining  the  pot 

RTC  inveatigationa  doea  not  have  certain  recorda  which  may  be  neceaaary  to  complete  an 
inveatigation  of  theae  allegation*.  Other  recorda  in  RTC a  poaaeeaion  may  alao  relate 
to  theae  tranaactiona  and  can  be  provided  upon  request. 

It  ia  recommended  that  recorda  be  obtained  for  chrie  Wade 'a  accounta  at  First  American 
Savings,  Yelleville,  Arkansas  and  Citizens  Bank  and  Trust  Company.  It  Is  also 
recommended  that  any  other  deposit  accounts  for  Hada  be  identified  and  the  records 
obtained. 

Records  for  the  Head  Harbour  Holding  Company  loan  at  Onion  National  Bank  ahould  be 
obtained  cq  determine  McDougal'a  role  in  that  lending  relationship. 


11.  William*,  Salig, 
sbello  Propertiee 


Recorda  abstaining  to  the  legal  work  performed  by  the  Mitch 
Jackson  fi  Tucker  law  firm  for  Campobello  Development  Company,! 
Venture  and  Madison  Financial  Corporation  should  be  obtained.  J 

Additional  record*  for  Madison  Guaranty  Savlnga  and  Loan,  Madison  Financial  Corporation 
and  the  campobello  companies  which  may  be  under  the  control  of  Central  Bank  a  Trust, 
Little  Rock,  Arkanaea  may  need  to  be  acquired. 

Records  df  Special  Iiweetlgatlve  Counsel  Jeffrey  C. — fierrlsh, — Cerriah  a  Mccreary, 
Memphis,  Tennessee  relating  to  Madison  Financial  Corporation  may  need  to  be  obtained. 


Flake  £ 
Holding 


Inc.,  Little  Rock,  Arkansas  may  have  records  relating  to  Head  Harbour 

fp*ny- 


David  Walker,  of  Nicholaon,  Turner  6  Walker,  St.  Stephen,  New  Brunewick,  Canada,  hae 
recorde  relating  to  the  Campobello  development.  Some  of  theee  recorda  may  pertain  to 
this  investigation  since  walker  -cloeed  the  purchaee  tranaaction. 


n  R  "l 
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an  isolated  lncidant  or  vhathar 


Indicata  whether  th*  suspected  violation  appaars 
it  ralataa  to  othar  transactions.   (Explain) 

No  this  violation ^-ia  not  iaolatad,  but  la  one  of  many  likaNinataneaa  which  may  hava 
contributed  to  the  failure  of  the  inatitution. 


EXCLUSION  OP  INFORMATION 
Haa  any  pertinent  infor 
or  other  restraint? 


tee  / 


Have  the  exclud 
_  Tea 


REFERRAL 
been  excluded  from  this  r 


rral  aa  aNreeult  of  any  legal 


HAS  SUSPSCTED  INDIVIDUAL) S)  MADE  ANY  ADMISSIONS? 

_  Yea  If  so,  who? 

WITNESSES! 

List  any.  witnesses  who  might  have  information  about  the  suspected  {violation  and 
describe! their  position  or  employment.  Indicata  if  they  have  been  j  interviewed.  (Uae 
continuation i aheat,  if  necessary.; 


information  or  documents  been  segregated  for  later  retrieval? 
N/A 


Larry  E  Xita 


former  CPV 
fCMrmi  maufcr 


ADDRESS 

<crrr /state/zip) 


TELETHONS 
NUMBER, 


INTERVIEWED 


Maiy  A.  (Kelly)  Frunun 


\ 


former  CPV  office 


Vaaestr 


Link  Rock.  Aftjriui 


.farmer  Prauckol- 
MGSeL 


Link  Rock.  Aiuuu 


Jeffrey  C  Genua 


"DO  Cokwul  Rd„  Suilc  200. 
Mefflpha.  Tennessee 


Davxl  C  Walker 


at  Million  BM.  P  O  Boa  21t 

Si.  BjaaSjSS.  New  Brumict  Canada  E3LX1 


a.       Jim  Guy  Tvckcr 


Attorney 


GcMmort  Office.  Stjie  Capitol  Buildinj. 

Link  Rorfc.  Aitaaaai 


/ERTTAND  RE  PORT  INC: 

whe  discovered  the  suspected  violation  and  when? 

RTC  Investigators  in  August,  1993 

Has]  the  suspected  violation  been  reported  to  the  Board  of  Directors? 

|   Tee     X   Mo 
By  whom  and  when? 

Has!  the.  Board  of  Plrectore  taken  actluii? 

/Tee   Ho     H/A 

If  lad,  what  and  when? 

Has]  ehe  suspected  violation  previoualy  been  reported  to  federal  or  local  law 
•nflor cement  or  to  any  federal  or  state  auperviaory  agency? 
Tea     X   No 

If  Tes,  Agency: 

Agent: 

Addressi  (City/State)  _. 

Telephone  Number: 

n  si  i,  \\  f!  P. 
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Surety  Bond  Company: 


a.  Amount 

b.  Rest 
In  the 

c.  Name  o 

d .  Amount 

e .  Amount 

f .  Has 

g.  Sett 
h.    Total 
1.     Net 

settlement 
j.     Is  additio 

(If  yes,  explain) 
Final  di 


subtracting 
spec-ted? 


1 

jsin 


lement  to  date:   $ 

any  amounts  paid  in  the  form  of\  restitution  or 


appraisal  is 


disposition  of  the  property  has  not  taken  place.  One 
received ;  RTC  can  determine  any  additional  expected  loee. 

Has  I  the  puspected  violation  had  a  material  impact  on,  or  otherwise  jaff  acted,  the 
financial  soundness  of  the  institution?   If  so,  please  explaia 


The  I  business  practices  utilized  for  this  property  development  las  well  as  other 
developments  by  Madison  Financial  Corp.  were  the  reason  for  Madison  Guaranty 
Savings t£  Loan's  failure. 


The  individuals',  listed  below  are/will  be  authorized  to  discuss^  this1  referral  with 
appropriate  law  \enf  or  cement  officials  and  to  assist  in  locating  or/ explaining  any 
documents  per\inebt  to  this  referral. /     ^^ 


rORM  PREPARED  BY: 

Position: 

Agency/ 1 net  itut  ion : 

Telephone  Number: 

Date: 


Michael  E.  Caron 
Senior  Investigator 
Resolution  Trust  Corporation 
(816)  966-7191 
August  27,  1993 


FOR  TRANSMITTAL: 


afeaasz 


Date 


Senior  Investigator^ 


ibfejg^ 


Date 


SupTTorieony/  Investigator 


4£p 


9-M-93 


Field  Investigations  Officer 


736-TCO/kei 
Revved  lO/OS/Vl 
Cnmrcf.iww 


nn 


R  o 
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United  Suits  Anome\- 
EasienTDrsmcL  of  Arkansas 


Ms.  L.  Je 

Criminal 
Resolutio 
4900  Main 
Kansas  City 


Dear  Ms 


Executive 
Justice  to 

As  you  JcnoV.  \his  referral  was  reviewed!  by  the  Criminal 
Division  of  the  OvS,/  Department  of  Justice  at  the  wpilt  of  the 
previous  United  States  Attorney  for  the  Eastern  District  of 
Arkansas.  The  matter  was  concluded  before  Z  began  working  in  this 
office,  and  Z  was  unaware  that  you  bad  not  been  told  until  I  was 
contacted  by  the  Office  of  Legal  Counsel.  After  receiving  the  call 
from  Legal  Counsel  Z  reviewed  the  referral,  and  Z  concur  with  the 
opinion  of  the  Department  attorneys  that  there  is  insufficient 
information  in  the  referral  to  sustain  many  of  the  allegations  made 
by  the  investigators  or  to  warrant  the  initiation  of  a  criminal 
investigation. 


& 


Although  Z  aa  declining  to  take  further  substantive  action  on 
this  referral,  my  decision  does  not  foreclose  future  prosecutions 
about  the  patters  covered  by  the  referral  or  related  matters  in  the 
event  that  yy~~~*fifm  mad  ^^  p**  are  given  access  to  records  or 
information  indicating  that  prosecutable  cases  can  be  made. 

Sincerely,  \ 


£ 


Am*. 


°t 


C 


rr 


PAOLA   J.    CASEY 

United  States  Attorney 


Debra  Westbrook 

Office  of  Legal  Counsel 
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IN  RE:  S.  RES.  120 


MONDAY,  OCTOBER  30,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  JANE  C.  SHERBURNE,  called  for  exam- 
ination pursuant  to  notice  of  deposition,  at  5:37  p.m.  in  the  Dirksen 
Senate  Office  Building,  before  CINDY  L.  SEBO,  a  Notary  Public 
within  and  for  the  District  of  Columbia,  when  were  present: 

MICHAEL  CHERTOFF,  Esq. 

Majority  Special  Counsel 

MICHAEL  P.  O'CALLAGHAN,  ESQ. 

Majority  Associate  Special  Counsel 

RICHARD  BEN-VENISTE,  Esq. 

Minority  Special  Counsel 

JAMES  S.  PORTNOY,  Esq. 

Minority  Associate  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

STEPHEN  SACHS,  Esq. 
ROGER  M.  WITTEN,  Esq. 
GAIL  BERNSTEIN,  Esq. 
Wilmer,  Cutler  &  Pickering 
2445  M  Street,  NW 
Washington,  DC  20037-1420 
On  behalf  of  the  Deponent. 
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1  PROCEEDINGS 

2  Whereupon, 

3  JANE  C.  SHERBURNE 

4  was  called  as  a  witness  and  having  been  duly  sworn, 

5  testified  as  follows: 

6  MR.  SACHS:   Michael,  let  me  just  say  one 

7  thing  for  the  record  very  briefly.    We  are  counsel 

8  here,  myself,  Mr.  Witten  and  Ms.  Bernstein  for 

9  Ms.  Sherburne.   We  represent  her  in  her  personal 

10  capacity. 

1 1  We  represent  her  personally.   We  are  aware 

12  there  have  been  conversations  between  the  White  House 

13  Counsel's  Office  and  your  staff  with  respect  to 

14  privileges  and  agreements  have  been  reached. 

15  We  simply  want  to  state  we  are  not 

16  privy  --  we  are  not  authorized  on  behalf  of  the  White 

17  House  to  waive  any  privileges.   Ms.  Sherburne  expects 

18  to  become  forthcoming,  and  we  expect  to  be  liberal  in 

19  the  interpretation  of  any  such  privileges,  but  you 

20  should  understand  that  nothing  she  says  should  be 

21  construed  as  waiving  any  privileges  or  change  any 

22  agreements  that  have  already  been  made. 

1  That's  all. 

2  MR.  CHERTOFF:    Okay. 

3  EXAMINATION 

4  BY  MR.  CHERTOFF: 

5  Q      Ms.  Sherburne,  let  me  just  give  you  some 

6  preliminary  observations  about  the  nature  of  the 

7  proceeding. 

8  As  you  know,  this  deposition  is  conducted 

9  pursuant  to  Senate  Resolution  120  which  established  a 

10  special  committee  to  conduct  an  investigation  into 

1 1  Whitewater  Development  Corporation  and  other  related 

12  matters. 

13  One  element  of  that  resolution  specifically 

14  directs  that  we  examine  the  handling  of  an  OGE 

1 5  investigation  and  certain  transcripts  generated  in 

16  the  course  of  that  investigation  which  took  place 

17  during  the  summer  of  1994,  and  that's  going  to  be  the 

18  focus  of  today's  deposition. 

19  The  deposition  is  in  advance  of  a  public 

20  hearing  which  I  anticipate  will  begin  next  week,  and 

21  there's  a  high  likelihood  that  you  will  be  called  to 

22  testify  next  week.   We'll  give  you  an  actual 
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1  notification  of  the  date  probably  within  48  hours  I 

2  would  think  — 

3  MR.  SACHS:    Within  48  hours  of? 

4  MR.  CHERTOFF:   Of  now. 

5  MR.  SACHS:   Okay. 

6  BY  MR.  CHERTOFF: 

7  Q      Certainly  by  the  end  of  the  week.  The 

8  deposition  itself  will  be  held  committee  confidential 

9  until  the  hearing  at  the  point  that  the  hearing 

10  begins  some  or  all  the  deposition  may  become  public, 

1 1  and  I  would  think  that  at  some  point  down  the  road, 

12  all  of  it  will  become  public  record. 

13  As  you  know  from  your  experience,  it's 

14  going  to  proceed  by  way  of  me  asking  you  a  series  of 

15  questions  which  you'll  have  to  answer  under  oath.   If 

16  you  don't  understand  a  question,  please  let  me  know 

17  and  I'll  rephrase  the  question. 

1 8  If  you  need  a  break,  let  me  know.   If  you 

19  need  to  consult  with  your  lawyer,  let  me  know.   We're 

20  going  to  ask  that  you  ~  let  me  withdraw  the 

21  question  -  the  statement. 

22 You're  going  to  get  an  opportunity  to 

1  review  your  deposition  shortly  before  the  hearing, 

2  really  probably  within  a  matter  of  days,  because  it's 

3  going  to  be  contingent  upon  the  transcript  being 

4  prepared. 

5  The  purpose  of  the  review  will  be  to  allow 

6  you  to  make  changes  or  corrections.   I  should  advise 

7  you  if  you  make  corrections  that  are  substantiative 

8  or  merely  clerical  and  ministerial,  those  corrections 

9  should  themselves  become  the  basis  of  further 

10  deposition. 

1 1  We  will  notify  you  when  the  depositions  are 

12  available,  you  can  come  to  the  Senate  and  make  the 

13  changes.  If  you  are  to  testify,  about  four  days 

14  before  you  testify,  you  will  receive  a  copy  of  your 

1 5  deposition  on  the  condition  that  you  agree  to  keep  it 

16  to  yourself  and  your  counsel  and  not  to  disseminate 

17  it  outside  of  that  group,  and  that's  for  purposes  of 

1 8  allowing  you  to  prepare  for  the  deposition. 

19  You  can  —  obviously,  you're  represented  by 

20  counsel  here,  Mr.  Sachs  has  identified  himself,  and 

21  other  counsel.  There  may  be  objections  from  your 

22  counsel  or  other  counsel  here  to  the  form  of 
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1  questions;  as  you  know,  let  us  put  these  things  on 

2  the  record  and  then  you  can  proceed  to  answer. 

3  There  are  two  grounds  on  which  someone 

4  might  object  or  instruct  you  not  to  answer;  one  is  on 

5  the  ground  of  privilege,  and  one  is  on  the  ground  of 

6  the  scope  of  the  resolution.   If  an  objection  under 

7  either  of  those  categories  is  raised,  please  wait 

8  until  we  finish  our  effort  to  resolve  it.   If  it 

9  isn't  resolved,  you  can  proceed  accordingly. 

10  If  it's  not  resolved,  we'll  hold  it  in 

1 1  abeyance  and  you  should  not  answer  until  such  time 

12  until  we  take  it  to  the  chairman  of  the  committee  who 

13  has  the  final  say  on  what  is  to  be  answered  and 

14  what's  not  to  be  answered. 

1 5  Is  there  anything  about  what  I  observed  to 

16  you  up  to  this  point  in  time  that  you  want  to  ask  me 

17  about? 

18  A      No. 

19  Q      Now,  would  you  tell  us  where  you  currently 

20  work? 

21  A      I  currently  work  at  the  White  House. 

22 Q      What's  your  position? 

1  A      Special  counsel  to  the  President. 

2  Q      How  long  have  you  held  that  position? 

3  A      Since  January  4th,  1995. 
4 

5 
6 
7 

8  Q      When  did  you  graduate  from  law  school? 

9  A      1983. 

10  Q     And  where  have  you  worked  since  law  school? 

11  A      I've  worked  immediately  following  law 

12  school  at  the  law  firm  of  Wilmer,  Cutler  and 

13  Pickering,  and  the  only  other  place  I've  worked  since 

14  that  time  was  the  White  House. 

15  Q     Now,  when  did  you  first  come  to  work  at  the 

16  White  House? 

17  A      I  initially  came  to  work  at  the  White  House 

18  in  April  of  '94  as  a  special  government  employee  with 

19  Lloyd  Cutler,  and  that  service  continued  through 

20  October  of  '94. 

21  Q      What  was  your  position  in  1994? 

22  A      Special  associate  counsel  to  the 
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1  President. 

2  Q      And  then  you  returned  in  January  1995? 

3  A      That's  correct. 

4  Q      And  what  was  your  position  at  that  time? 

5  A      Special  counsel  to  the  President. 

6  Q      Now,  how  did  you  come  to  be  employed  with 

7  Mr.  Cutler  in  April  of  '94? 

8  A      Well,  as  you  know,  in  March  of  '94, 

9  Mr.  Cutler  was  named  special  counsel  to  the  President 

10  to  take  over  for  Mr.  Nussbaum,  and  at  that  time,  he 

1 1  anticipated  that  he  would  need  help  conducting  an 

12  internal  review  that  the  President  had  asked  him  to 

13  undertake  related  to  the  White  House  Treasury 

14  contacts. 

15  He  also  anticipated  that  there  would  be 

16  Congressional  hearings  on  that  subject,  and  spoke  to 

17  me  about  helping  him. 

1 8  Q      When  did  you  actually  —  do  you  recall  the 

19  exact  date  you  joined  the  White  House? 

20  A      I  think  ~  I  think  it  was  the  second  week 

21  maybe  in  April  or  the  third  week  in  April. 

22 Q      In  anticipation  of  this  deposition,  have 

1  you  spoken  with  anybody  about  the  subject  of  this 

2  deposition  other  than  your  personal  counsel? 

3  A      Well,  about  the  subject  of  the  deposition? 

4  Q      Yes. 

5  A      I've  certainly  had  conversations  with 

6  others  in  the  White  House  with  whom  I'm  working  in 

7  connection  with  the  hearings  as  a  general  matter. 

8  Q      About  the  —  about  the  subject  of  your 

9  deposition? 

10  A      About  the  subject  of  B(2)(e)  of  the 

1 1  resolution  in  a  context  of  the  whole  resolution,  but 

12  not  —  I'm  —  I'm  not  sure  how  to  answer  your 

13  question  given  the  nature  of  the  work  I  do. 

14  Q      Well,  let  me  ask  you  if  you  could  tell  us 

15  with  whom  you've  had  the  discussions? 

16  MR.  SACHS:   Discussions  about  what,  I 

17  think  -- 

18  MR.  CHERTOFF:    About  the  subject  matter  of 

19  Ms.  Sherburne's  deposition  here. 

20  MR.  SACHS:   Well,  let  me  just  try  to  be 

21  helpful.   The  deposition  hasn't  happened  yet,  and 

22  she's  been  called  to  testify  presumably  about  this 
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1  portion  of  the  resolution,  and  if  your  question  is 

2  conversation  —  who  has  she  discussed  the  B  ~  the 

3  stuff  related  in  B  (2)(e)  with,  we  understand  that 

4  question  and  she  can  answer  that. 

5  BY  MR.  CHERTOFF: 

6  Q      With  that  understanding,  with  whom  have  you 

7  discussed  the  subject  matter? 

8  A      I'm  sorry.   I  still  don't  -  I'm  still  not 

9  sure  how  to  answer  the  question.   I  certainly  have 

10  talked  about  the  fact  of  the  deposition  and  matters 

1 1  related  to  B  (2)(e)  with  the  people  who  I  work  with 

12  at  the  White  House. 

13  Q      And  who  would  those  people  be? 

14  A      It  would  be  White  House  counsel,  Ed 

15  Mcville,  it  would  be  David  Fine,  it  would  be  Ira 

16  Fishman,  it  would  be  Mark  Fabanio,  Mariam  Nemitz. 

17  Q      Anybody  else? 

18  A      It's  possible  that  there  have  been  others. 

19  Q      Have  you  spoken  with  Mr.  Cutler  about  it? 

20  A      About  the  subject  matter  of  this 

2 1  deposition? 

22  Q      Yes. 

12 

1  A      At  any  time? 

2  Q      Yes,  since  --  since  August  5th,  1994. 

3  A      Yes. 

4  Q      On  which  occasions? 

5  A      I  couldn't  possibly  identify  the 

6  occasions.  Mr.  Cutler  and  I  speak  frequently  on  a 

7  number  of  subjects,  I'm  sure  from  the  time  this 

8  subject  was  contemplated  as  a  matter  in  the 

9  resolution  or  even  following  August  5th  when  there 

10  were  questions  that  came  to  Mr.  Cutler  about  matters 

1 1  that  are  now  covered  by  B  (2)(e),  I  would  have  had 

12  conversations  with  him.   I  would  have  had  — 

13  Q      All  right.   Let  me  do  it  this  way.   Since 

14  May  of  this  year  when  the  resolution,  Senate 

15  Resolution  120  was  passed,  have  you  had  conversations 

16  with  Mr.  Cutler  about  the  subject  matter  of  the 

17  Inspector's  General  investigation  or  the  OGE  reports? 

18  A      Yes. 

19  Q      How  many  conversations  have  you  had  with 

20  him  about  it? 

21  A      Several. 

22  Q      What  has  been  the  nature  of  your 
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1  conversations? 

2  MR.  SACHS:   Well,  I'm  going  to  instruct 

3  her  ~  let  me  make  a  statement  and  then  make  an 

4  instruction  to  the  witness. 

5  Counsel  present  here  represented 

6  Ms.  Sherburne  and  Mr.  Cutler  and  others  in  the  course 

7  of  an  inquiry  being  conducted  by  the  independent 

8  counsel  which  touches  precisely  these  issues  as  I'm 

9  sure  you  know. 

10  In  the  course  of  counsel's  representation 

1 1  of  those  witnesses  and  in  the  course  of  preparing 

12  those  witnesses  to  testify,  we  met  with  our  clients 

13  from  time  to  time  and  some  of  the  meetings  that 

14  Ms.  Sherburne  had  back  then  were  in  the  course  of 

15  consultation  with  counsel  along  with  other  clients  of 

16  counsel. 

17  I'm  going  to  instruct  her  not  to  describe 

18  those  conversations,  any  other  conversations  she  may 

19  have  had,  she's  certainly  entitled  to  testify. 

20  BY  MR.  CHERTOFF: 

21  Q      With  respect  to  the  conversations  that 

22  occurred  in  the  presence  of  Mr.  Sachs  or  Mr.  Witten 

1  or  other  counsel,  did  you  have  conversations  ~  don't 

2  tell  me  what  they  are,  but  did  you  have  conversations 

3  with  Mr.  Cutler  in  the  presence  of  your  counsel? 

4  MR.  BEN-VENISTE:   I  have  to  note  an 

5  objection  to  this,  because  it  seems  like  we  are  in 

6  the  Versailles  of  all  of  the  mirrors.   We're  talking 

7  about  an  investigation  and  then  the  investigation  of 

8  the  investigation  and  now  the  investigation  of  the 

9  investigation  of  the  investigation. 

10  MR.  CHERTOFF:   Is  that  a  recognized 

1 1  objection,  because  I've  never  heard  it  before? 

12  MR.  BEN-VENISTE:    It's  the  Versailles 

13  objection. 

14  BY  MR.  CHERTOFF: 

15  Q      Now,  you  can  answer  the  question. 

16  MR.  BEN-VENISTE:    I  don't  think  it's 

17  appropriate  to  be  disclosing  all  of  this  stuff  when 

1 8  there  is  obviously  something  of  substance  that  you 

19  would  like  to  ask  about  at  some  point  that  relates  to 

20  the  initial  investigation  by  White  House  Counsel's 

21  Office. 

22  If  we're  going  to  get  into  issues  of 
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1  attorney-client  privilege,  work  product,  protected 

2  conversations,  Mike,  it's  going  to  take  us  all  year. 

3  MR.  CHERTOFF:   Okay.   Can  we  get  an  answer 

4  to  the  question? 

5  THE  WITNESS:   The  question  was  whether  I 

6  had  met  with  Mr.  Cutler  in  the  presence  of  ~ 

7  BY  MR.  CHERTOFF: 

8  Q      Your  attorneys. 

9  A      Yes. 

10  Q      Is  Mr.  Cutler  represented  by  your  attorneys 

1 1  as  well? 

12  A      Yes,  he  is. 

13  Q      Did  you  have  conversations  with  Mr.  Cutler 

14  outside  the  presence  of  your  attorneys  - 

15  A      Yes. 

16  Q         about  the  subject  matter? 

17  MR.  SACHS:   Starting  with  dates? 

18  MR.  CHERTOFF:    Starting  from  May  1995. 

19  MR.  SACHS:   Okay. 

20  THE  WITNESS:    Yes. 

21  BY  MR.  CHERTOFF: 

22 Q      What  was  the  nature  of  those  conversations? 

16 

1  A      May  1995  is  the  resolution,  is  that  what 

2  we're  pegging  this  to? 

3  Q      That's  correct. 

4  A      Then  we  probably  talked  about  the 

5  resolution  —  I  don't  remember  specifically  what  we 

6  would  have  talked  about  in  those  conversations. 

7  Q      Have  you  spoken  to  Mr.  Cutler  outside  the 

8  presence  of  your  attorneys  since  you've  been  notified 

9  about  having  to  appear  at  the  deposition? 

10  MR.  SACHS:    This  deposition? 

1 1  MR.  CHERTOFF:   This  one,  yes. 

12  THE  WITNESS:   On  this  subject? 

13  BY  MR.  CHERTOFF: 

14  Q      On  this  subject. 

15  A      No. 

16  Q      Now,  when  you  came  to  work  at  the  White 

17  House  in  April  of  1994,  to  whom  were  you  - 

18  MR.  SACHS:    Excuse  me,  Mike,  I  just  want  to 

19  make  one  observation  that  I  think  is  relevant,  you 

20  have  not  asked  her  whether  she  discussed  the  subject 

21  of  this  resolution  with  Mr.  Cutler  since 

22  note  -  being  notified  about  this  deposition  in  the 
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1  presence  of  counsel  ~ 

2  MR.  CHERTOFF:    That's  correct. 

3  MR.  SACHS:   —  the  answer  to  that  question, 

4  if  you  had  asked  it,  would  be  no. 

5  BY  MR.  CHERTOFF: 

6  Q      In  April  1994,  when  you  came  to  work  at  the 

7  White  House,  to  whom  did  you  report? 

8  A      Lloyd  Cutler. 

9  Q      And  was  there  a  group  of  individuals  who 

10  were  designated  within  the  White  House  Counsel's 

1 1  Office  to  work  on  issues  relating  to  the  upcoming 

12  hearings  in  the  summer  of  1994? 

13  A      Well,  I  was  certainly  designated  to  work  on 

14  those  issues  as  was  my  colleague,  Sheila  Cheston. 

15  There  were  a  few  other  people  that  we  had  working 

16  with  us,  and  then  there  were  others  in  the  White 

17  House  who  were  involved  with  us  in  the  effort  but  not 

18  exclusively,  it  wasn't  their  exclusive  role. 

19  Q     Now,  who  were  the  people  within  the  White 

20  House  Counsel's  Office  who  had  responsibility  for 

21  dealing  with  either  the  upcoming  Congressional 

22  hearings  or  the  ongoing  OGE  Inspector  General 
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1  investigation? 

2  A      That  would  have  been  principally  Lloyd 

3  Cutler,  myself  and  Sheila  Cheston,  and  then  we  had 

4  additional  people  who  worked  with  us.   But  it  would 

5  have  been  the  three  of  us  who  were  principally 

6  responsible. 

7  Q      Who  were  the  additional  people? 

8  A      A  woman  named  Sharon  Conoway  who  was  a 

9  former  Wilmer,  Cutler  and  Pickering  associate  who  was 

10  at  the  State  Department  we  detailed  over,  a  paralegal 

1 1  named  Sean  Johnston,  who  was  a  ~  I  think  her  title 

12  or  rank  was  master  sergeant  who  had  worked  with 

13  Ms.  Cheston  in  the  Air  Force. 

14  And  then  there  were  others  in  the  White 

15  House  who  participated  on  an  ad  hoc  basis  in 

16  assisting  us  in  preparing  for  hearings  primarily. 

17  Q      I'm  focusing  just  on  the  White  House 

18  Counsel's  Office. 

19  Apart  from  yourself,  Mr.  Cutler, 

20  Ms.  Chester,  Ms.  Johnston  and  Ms.  Conoway,  was  there 

21  anybody  else  within  the  White  House  Counsel's  Office 

22  either  permanently  or  on  detail  or  as  a  special 
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1  government  employee  who  was  involved  in  working  with 

2  you  in  connection  with  the  investigations  going  on 

3  into  the  —  anything  related  to  Whitewater? 

4  A      I  would  say  that  Joel  Klein  had  sort  of  a 

5  tangential  relationship  to  the  work  we  were  doing. 

6  And  when  the  hearings  were  at  one  point  still  going 

7  to  cover  Foster  documents  in  the  summer  of  '94,  Neil 

8  Eggelston  was  assisting  in  a  very  peripheral  way  on 

9  that  aspect.  But  other  than  ~  other  than  those 

10  possible  additions,  I  don't  believe  there  was  anyone 

1 1  else. 

12  Q      When  you  came  into  the  ~  into  the  White 

13  House  in  April  1994,  was  your  understanding  that  your 

14  principal  responsibility  would  be  to  participate  in 

15  this  internal  review? 

16  A      Yes. 

17  Q      At  the  time  you  came  in,  was  any  mechanism 

18  set  up  within  the  White  House  Counsel's  Office  to 

19  separate  those  people  conducting  the  internal  review 

20  from  any  members  of  the  White  House  Counsel's  Office 

21  whose  activities  were  going  to  be  reviewed? 

22 A      Any  formal  mechanism? 
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1  Q      Yes. 

2  A      No. 

3  Q      Did  you  understand  when  you  came  in  April 

4  1994  that  Mr.  Eggelston,  for  example,  was  going  to 

5  have  his  conduct  reviewed? 

6  A      I  don't  know  if  I  understood  that  in  April, 

7  because  it  took  us  a  while  to  learn  the  facts,  but 

8  there  came  a  time  certainly  within  a  few  months  that 

9  I  understood  that  Mr.  Eggelston  was  a  participant  in 

10  the  events  that  we  would  be  reviewing. 

1 1  Q      Did  you  understand  when  you  came  in  1994, 

12  April,  that  one  of  the  issues  that  would  be  reviewed 

13  was  the  pattern  of  Treasury  White  House  contacts,  if 

14  any,  regarding  Whitewater/Madison? 

15  A      I'm  not  sure  what  you  mean  by  pattern. 

16  Q      I'll  withdraw  the  question. 

17  When  you  came  in  April  of  1994,  did  you 

18  understand  one  of  the  issues  to  be  examined  in  the 

19  internal  review  was  contacts  between  personnel  at 

20  treasury  and  personnel  at  the  White  House  regarding 

21  the  subject  of  Madison  Guaranty? 

22  A      Yes. 
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1  Q      Did  you  know  that  the  office  within  the 

2  White  House  ~  withdrawn. 

3  Did  you  know  that  one  of  the  offices  within 

4  the  White  House  in  which  those  contacts  allegedly 

5  occurred  was  the  White  House  Counsel's  Office? 

6  A      Well,  one  of  the  offices  in  the  White 

7  House,  I'm  not  sure  that  I  knew  that.   I  certainly 

8  knew  that  Bernie  Nussbaum  was  involved  in  the 

9  contacts  and  he  was  the  counsel  of  the  President,  so 

10  to  that  extent,  I  was  aware  that  members  of  the 

1 1  counsel's  office,  principally  Mr.  Nussbaum,  had  been 

12  involved  in  the  contacts  that  we  would  be  reviewing. 

13  Q      Did  it  seem  to  you  in  April  1994  that 

14  members  of  the  White  House  Counsel's  Office  who  had 

15  been  in  that  office  during  the  fall  and  winter  of 

16  1993/1994  might  be  witnesses  that  you  would  need  to 

17  talk  to? 

18  A      I  don't  think  I  knew  that  when  I  came  in 

19  April. 

20  Q     Now,  when  you  came  in  April  1994,  what  was 

21  your  understanding  of  who  had  ordered  this  internal 

22  review? 
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1  A      I  understood  that  the-then  chief  of  staff, 

2  Mac  McCarty,  had  specifically  asked  Mr.  Cutler  to 

3  contact,  review  and  in  subsequent  conversations, 

4  Mr.  Cutler  had  with  the  President,  the  President  had 

5  affirmed  Mr.  McCarty's  request. 

6  Q      When  was  that  request  made? 

7  A      I  don't  know. 

8  Q      What  was  the  purpose  of  the  review  as  you 

9  understood  it? 

10  A      The  purpose  of  the  review  was  to  determine 

1 1  the  truth,  it  was  to  identify  and  understand  what 

12  contacts  had  occurred  and  determine  whether  any  of 

13  the  contacts  violated  any  standards  of  contact  or 

14  there  was  any  other  wrongful  behavior  that  was 

1 5  implicated  by  the  nature  of  the  contacts. 

16  It  was  also  to  examine  whether  the  policies 

17  in  place  in  the  White  House  governing  the  kinds  of 

18  contacts  that  White  House  officials  could  have  with 

19  agencies  related  to  an  ongoing  investigation  were 

20  sufficiently  understood  and  communicated  to  White 

21  House  officials  and  if  those  internal  policies  needed 

22  to  be  improved. 
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1  Q      What  was  your  understanding  of  what  this 

2  internal  review  was  going  to  produce  at  the  end? 

3  A      My  understanding  was  that  given  —  given 

4  the  time  horizon  we  were  dealing  with  that  the 

5  internal  review  would  produce  Congressional 

6  testimony,  that  it  would  be  in  the  form  of  a  ~  that 

7  the  report  to  the  President  would  be  in  the  form  of 

8  Congressional  testimony  or  would  be  in  a  form  where 

9  it  could  be  presented  to  Congress. 

10  Q      So  when  you  came  in  April  1994,  your 

1 1  understanding  was  that  the  internal  review  would  lead 

12  to  the  preparation  of  Congressional  testimony  that 

13  would  be  given  by  Mr.  Cutler? 

14  A      Yes. 

15  Q      Did  you  —  was  there  any  discussion  in 

16  April  1994  of  preparing  a  confidential  report  for  the 

17  President? 

18  A      A  confidential  report  for  the  President? 

19  Q      Yes. 

20  A      Not  that  I  recall. 

21  Q      Am  I  correct  in  understanding  your 

22  testimony  to  be  that  in  April  1994  one  of  the 
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1  purposes  of  the  internal  review  was  to  determine 

2  whether  there  was  wrongdoing  by  anybody  in  the  White 

3  House? 

4  A      Yes. 

5  Q      Was  there  discussion  about  how  you  would 

6  handle  the  matter  if  wrongdoing  were,  in  fact,  found? 

7  MR.  SACHS:   Discussion  among? 

8  THE  WITNESS:   Discussion  among? 

9  BY  MR.  CHERTOFF: 

10  Q      A  discussion  among  yourself  and  Mr.  Cutler 

1 1  and  the  other  persons  working  in  the  White  House 

12  Counsel's  Office. 

13  A      Sure. 

14  Q      And  what  was  the  discussion? 

15  A      Well,  I  don't  remember  any  specific 

16  discussion.   I  remember  thinking  about  it  myself  and 

17  developing  a  proposal  that  I  reviewed  with  Mr.  Cutler 

1 8  that  if  we  found  conduct  that  we  thought  violated 

19  ethical  standards  or  something  more  serious,  that  we 

20  would  go  through  a  process  where  we  would  develop 

21  recommendations  that  we  would  make  to  the  President, 

22  that  we  would  make  any  individual  whose  contact  had 
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1  come  under  that  kind  of  scrutiny  aware  of  the  fact 

2  that  we  were  reaching  adverse  conclusions  and 

3  prepared  to  make  recommendations  to  the  President 

4  about  that  conduct  and  give  them  an  opportunity  to 

5  come  back  at  us  and  tell  us  why  we  were  wrong  or 

6  what  ~  what  ~  whether  there  were  any  additional 

7  facts  or  issues  that  we  had  overlooked  that  ought  to 

8  be  considered  before  we  took  the  step  of  making  such 

9  recommendations. 

10  And  then  make  the  recommendations  to  make 

1 1  them  orally  and  ~ 

12  Q      Make  them  orally  to  whom? 

13  A      To  the  President. 

14  Q      Was  that  ~  did  you  anticipate  in  thinking 

15  through  this  possibility  that  if  you  determined  that 

16  there  was  wrongdoing  that  the  identity  of  the 

17  wrongdoings  would  be  included  in  the  report  to 

18  Congress? 

19  A      Absolutely. 

20  Q     And  -- 

21  MR.  SACHS:   Mike,  let  met  me  make  an 

22  observation,  this  is  not  an  instruction  to  the 


1  witness  not  to  answer.   But  I  do  think  the  record 

2  ought  to  reflect  that  these  questions  are  ~  I  don't 

3  see  that  these  questions  are  within  the  scope  of  the 

4  resolution. 

5  I  do  understand,  though,  however,  to  be 

6  background  for  questions  that  will  address  the  scope 

7  of  the  resolution  which  is  essentially  the  OGE 

8  investigation  and  any  potential  abuse  of  it  as  well 

9  as  the  use  of  transcripts  or  omissions  of  transcript, 

10  I  think  this  to  be  background  and,  therefore,  I'm 

1 1  certainly  not  instructing  the  witness  to  answer,  she 

12  wants  to  be  forthcoming  I'm  sure. 

13  But  I  do  want  the  record  to  reflect  I 

14  regard  this  not  yet  within  the  scope  of  the 

1 5  resolution. 

16  MR.  CHERTOFF:   It's  relevant  because 

17  presumably  the  internal  review  has  some  bearing  upon 

1 8  why  certain  actions  were  taken  during  the  course  of 

19  the  OGE  investigation. 

20  BY  MR.  CHERTOFF: 

21  Q      Was  this  internal  review  actually 

22  completed? 
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1  A      Yes. 

2  Q      And  what  document  was  produced  at  the  end 

3  of  the  internal  review? 

4  A      The  testimony  that  Lloyd  presented  to 

5  Congress  with  the  attached  chronology. 

6  Q      Was  there  any  other  document  that  was 

7  produced  besides  that? 

8  A      Well,  you  mean  like  as  a  final  report? 

9  Q      As  a  final  report. 

10  A      There  were  plenty  ~  as  you  can  tell  from 

1 1  the  stack  in  front  of  you,  there  were  plenty  of 

12  documents  that  were  generated,  but,  no,  there  was  no 

13  other  document  that  was  formally  designated  a  report 

14  or  a  final  work  product  of  the  internal  review. 

15  Q      Were  there  conclusions  of  the  investigation 

16  embodied  any  other  document  beside  the  testimony  and 

17  the  attached  exhibit  or  exhibits  that  were  submitted 

18  to  Congress? 

19  A      Not  that  I'm  aware  of. 

20  Q      When  did  you  first  learn  that  the  Treasury 

21  Inspector  General  and  the  RTC  Inspector  General  were 

22  going  to  participate  in  an  investigation  relating  to 

28 

1  the  Treasury  White  House  contacts? 

2  A      I  probably  learned  that  in  May. 

3  Q      How  did  you  learn  it? 

4  A      I'm  not  sure. 

5  Q      From  whom  did  you  learn  it? 

6  A      I  don't  remember. 

7  MR.  CHERTOFF:   Excuse  me  just  a  moment. 

8  Off  the  record. 

9  (Discussion  off  the  record.) 

10  BY  MR.  CHERTOFF: 

11  Q      In  May  of  1994,  what  was  the  status  of  this 

12  internal  review  you  were  doing? 

13  A      In  May  of  1994,  we  hadn't  actually  started 

14  the  internal  review,  because  Fisk  as  I  understood  it 

1 5  had  requested  that  we  not  talk  to  any  witnesses  in 

16  the  White  House  or  elsewhere  about  the  White  House 

17  Treasury  contacts  until  he  had  completed  his 

18  investigation. 

19  So  he  asked  us  to  wait.   So  we  hadn't  been 

20  able  to  talk  to  anyone.   The  only  thing  we 

21  were  —  had  been  able  to  do  was  review  the  documents 

22  that  the  White  House  had  produced  to  Fisk  related  to 
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1  this  issue. 

2  Q      What  was  your  understanding  of  the  reason 

3  that  Fisk  didn't  want  to  have  the  White  House 

4  conducting  its  own  internal  interviews  before  he 

5  completed  his  work? 

6  A      I  don't  know  that  I  had  an  understanding. 

7  Q      Did  you  have  a  sense  or  a  belief? 

8  A      I  don't  know  that  anyone  ever  told  me  what 

9  his  reason  was.   All  I  understood  was  that  we  had 

10  agreed  to  abide  by  his  request  that  we  not  start  our 

1 1  own  review  until  he  had  completed  his. 

12  Q      In  your  own  mind,  did  you  have  a  belief  or 

13  understanding  or  speculation  about  why  he  didn't  want 

14  you  to  start  until  he  was  done? 

15  A      I  don't  recall  that  I  did. 

16  Q      Did  it  seem  to  you  that  the  reason  that  he 

17  wanted  you  to  wait  until  he  was  done  was  because  he 

18  was  concerned  that  the  process  of  the  White  House 

19  conducting  interviews  might  taint  or  in  some  way 

20  affect  the  recollection  of  the  witnesses? 

21  A      I  don't  think  so,  because  he  had  already 

22  taken  all  the  testimony  of  all  those  witnesses,  and  I 


1  wasn't  aware  that  he  was  calling  any  of  them  back. 

2  So  it  didn't  seem  to  me  that  our  talking  to  them 

3  could  affect  testimony  that  he  had  already  taken 

4  under  oath  in  the  grand  jury. 

5  Q      So  was  it  your  view  that  there  was 

6  absolutely  no  good  reason  that  Mr.  Fisk  wanted  you  to 

7  wait  until  he  was  done  until  you  started  your 

8  interviews? 

9  MR.  SACHS:   I  think  if  this  was  a  lawsuit, 

10  I  would  be  objecting,  but  I  mean  ~ 

1 1  MR.  CHERTOFF:   It's  her  state  of  mind,  I 

12  mean. 

13  MR.  SACHS:    I  know,  but  you're  also  kind  of 

14  arguing  with  her. 

15  THE  WITNESS:   No. 

16  BY  MR.  CHERTOFF: 

17  Q     Now,  what  was  your  understanding  of  what 

18  the  investigation  being  conducted  by  the  Treasury 

19  Inspector  General  and  the  RTC  Inspector  General  was 

20  designed  to  do? 

21  A      Well,  I  understood  that  Secretary  Benson 

22  had  gotten  a  request  from  Congress  even  before  I 
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1  think  Fisk  had  started  his  review  of  this  to  look  at 

2  White  House  Treasury  contacts,  and  that  Secretary 

3  Benson  had  referred  that  request  to  OGE  and  asked 

4  them  to  investigate  and  give  him  some  opinion  on 

5  whether  or  not  standards  of  conduct  had  been  violated 

6  and  that  OGE  did  not  have  factfinding  capability,  so 

7  they  needed  factfinders,  and  they,  in  turn,  went  to 

8  the  Inspectors  General  of  the  Treasury  Department  and 

9  the  RTC  and  asked  them  to  conduct  the  factfinding  and 

10  essentially  feed  the  factfinding  to  OGE. 

1 1  OGE  would  review  it  and  then  provide  their 

12  opinion  to  Secretary  Benson,  who  was  going  to  use 

13  that  as  the  basis  for  his  testimony  to  Congress. 

14  Q      In  April  and  May  of  1 994,  did  you 

1 5  understand  that  any  purpose  of  your  internal 

16  investigation  or  internal  review  would  be  to  assist 

17  other  White  House  witnesses  in  preparing  their 

1 8  testimony? 

19  A      In  preparing  their  testimony  for  what? 

20  Q      To  Congress. 

21  A      I  think  by  —  I  think  we  anticipated  that 

22  there  would  come  a  time  in  the  process  of  preparing 


1  for  hearings  when  we  may  engage  in  that,  but  I  don't 

2  think  we  —  I  had  a  clear  idea  in  April  and  May  of 

3  how  that  was  going  to  develop. 

4  Q      Well,  actually  let  me  be  a  little  more 

5  clear. 

6  Am  I  correct  in  April  and  May  you 

7  understood  that  the  internal  review  would  be  used  to 

8  prepare  Mr.  Cutler's  testimony  to  Congress? 

9  A      Correct. 

10  Q      And  that,  in  fact,  a  specific  product  of 

1 1  the  internal  review  was  to  supposed  to  be  the 

12  testimony  that  Mr.  Cutler  could  give  to  Congress? 

13  A      That's  right. 

14  Q      You  also  anticipated  that  individual 

1 5  employees  at  the  White  House  or  former  employees  at 

16  the  White  House  might  be  called  to  testify  before 

17  Congress;  correct? 

18  A      In  April  and  May,  I'm  not  sure  that 

19  the  ~  that  the  form  that  the  hearings  would  take  was 

20  really  clearly  understood  by  me  or  anyone  else,  so 

21  I'm  not  sure.   But  I  think  that  given  that  a  number 

22  of  people  had  testified  in  the  grand  jury,  I  probably 
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1  did  think  it  was  likely  that  there  would  be  White 

2  House  witnesses  who  would  be  asked  to  testify  in 

3  addition  to  Mr.  Cutler. 

4  Q      And  in  April  and  May,  still  keeping  your 

5  attention  on  that,  was  there  any  discussion 

6  concerning  whether  the  White  House  counsel 

7  would  —  office  or  specifically  your  group  in  the 

8  White  House  Counsel's  Office  would  be  representing 

9  these  additional  witnesses  or  would  be  assisting 

10  these  additional  witnesses  in  any  way? 

11  A      I  think  there  probably  was. 

12  Q      What  was  the  discussion? 

13  A      I  think  that  —  that  we  recognized  that 

14  White  House  officials  had  engaged  in  activity  in 

15  their  official  capacity,  that  was  something  that  the 

16  White  House  Counsel's  Office  hadn't  an  interest  in 

17  understanding  and  presenting,  and  like  it  was 

18  important  to  us  to  make  sure  that  Lloyd  understood 

19  the  full  story  and  presented  it  accurately  and 

20  truthfully  to  the  Congress. 

21  It  would  have  been  equally  important  to  us 

22  that  other  White  House  officials  who  had  been  acting 


1  in  an  official  capacity  reported  their  conduct 

2  truthfully  and  fully  in  a  Congressional  hearing. 

3  I  think  all  of  those  interests  would  have 

4  been  ones  that  we  viewed  ourselves  as  ~  as  having  an 

5  obligation  to  ~  to  ensure  were  met  appropriately. 

6  Q      Did  you  —  was  there  discussion  in  April 

7  and  May  about  whether  the  White  House  Counsel's 

8  Office  should  be  representing  individuals  who  might 

9  have  been  actual  witnesses  to  the  events  of  the  White 

10  House  contacts  in  any  hearings? 

1 1  MR.  SACHS:   When  you  say  represented,  you 

12  mean  acting  as  their  counsel? 

13  MR.  CHERTOFF:   Acting  as  their  counsel, 

14  appearing  with  them  at  depositions  and  the  hearings. 

15  THE  WITNESS:   Sure,  yes. 

16  BY  MR.  CHERTOFF: 

17  Q      What  was  the  discussion  about  that? 

18  A      Well,  all  of  these  people,  of  course,  had 

19  been  —  I  mean  I'm  not  sure  which  people  we're 

20  talking  about,  I  assume  we're  talking  about  the 

21  players  that  eventually  testified  before  Congress, 

22  but,  you  know,  most,  if  not  all,  of  them  had  already 
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1  testified  in  the  grand  jury  and  had  had  personal 

2  counsel  for  that  purpose. 

3  And  I'm  not  aware  that  White  House  counsel 

4  participated  in  preparing  those  individuals  for  grand 

5  jury  testimony,  I  wasn't  there  then. 

6  So  in  connection  with  ~  with  Congressional 

7  hearings,  I  believe  you  and  I  even  had  discussions 

8  about  whether  White  House  counsel  would  be  present  at 

9  depositions  and  the  capacity  in  which  White  House 

10  counsel  would  function  with  respect  to  those 

1 1  witnesses. 

12  So,  yes,  we  did  talk  about  it  internally, 

13  and  we  talked  about  it  with  you  and  others  who  were 

14  working  with  the  committee  at  that  time. 

15  Q      When  was  the  first  time  you  had  a 

16  discussion  with  anybody  from  Treasury  or  the  RTC 

17  concerning  the  Inspectors  General  —  General's 

18  investigation  pursuant  to  this  order  or  request  from 

19  Secretary  Benson  to  OGE? 

20  A      I'm  sorry,  when  was  the  first  time  I  had 

2 1  discussions  with  — 

22  Q      With  anybody  from  Treasury  or  the  RTC  about 
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1  this  Inspector  General  investigation. 

2  A      Probably  in  midMay. 

3  Q      What  was  the  occasion  for  that? 

4  A      In  midMay,  we  began  reviewing  the  documents 

5  that  Treasury  had  provided  to  the  grand  jury  or  to 

6  Fisk  in  connection  with  White  House  Treasury 

7  contacts,  and  at  that  point,  I  believe  we  had  some 

8  understanding  or  ~  I'm  not  sure  if  this  is  where  I 

9  got  my  initial  understanding,  back  to  your  earlier 

10  questioning,  or  I  had  it  elsewhere. 

1 1  But  I  started  to  learn  more  in  my 

12  conversations  that  I  had  with  Treasury  officials  in 

13  the  course  of  that  documentary  view  about  how  they 

14  were  proceeding  to  prepare  for  hearings  and  how 

15  Secretary  Benson  was  expecting  to  conduct  his 

16  factfinding. 

17  And  so  I  think  that  was  when  I  began  to 

1 8  understand  how  the  IGs  may  be  thinking  about  doing 

19  their  work  and  this  relationship  with  OGE  and  how  it 

20  would  all  come  back  to  Secretary  Benson. 

21  Q      Who  did  you  talk  to  about  that? 

22  A      I  don't  remember  specifically. 
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1  Q      Do  you  remember  whether  it  was  someone  in 

2  the  Office  of  General  Counsel? 

3  A     I  don't  have  a  specific  recollection  of  a 

4  conversation,  but  there  were  a  number  of  lawyers  in 

5  the  General  Counsel's  Office  that  ~  that  I 

6  communicated  with,  and  it  could  have  been  any  -  any 

7  one  of  them. 

8  Q      Was  it  Ed  Knight? 

9  A      It  could  have  been. 

10  Q      In  the  period,  again  in  May  1994,  did 

1 1  Mr.  Cutler  tell  you  he  had  had  any  conversations  with 

12  anybody  from  Treasury  concerning  how  they  were  going 

13  to  handle  their  investigation  and  what  the  end 

14  product  might  be? 

15  A      I  don't  recall  that;  he  may  have. 

16  Q      Did  Mr.  Cutler  tell  you  he  had  spoken  to 

17  Secretary  Benson  about  it  in  May? 

18  MR.  SACHS:   Did  Cutler  say  he  spoke  to 

19  Benson  in  the  month  or  May  or  ~ 

20  MR.  CHERTOFF:   Yes. 

21  THE  WITNESS:   I  don't  recall.  I  believe  he 

22  may  have  spoken  to  Secretary  Benson  in  May  and  would 
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1  have  told  me  about  that  conversation,  but  I  don't 

2  have  a  specific  recollection. 

3  BY  MR.  CHERTOFF: 

4  Q      Did  there  come  a  time  in  June  that  you 

5  learned  that  Mr.  Fisk  had  given  the  green  light  to 

6  Treasury  and  the  RTC  and  to  the  White  House  to 

7  conduct  whatever  investigative  activities  they  wanted 

8  to  conduct? 

9  A      Yes. 

10  Q      And  how  did  you  learn  about  that? 

11  A      I  don't  remember  precisely  how  I  learned 

12  about  it.   Fisk  issued  a  report  and  a  statement  on 

13  June  30th,  1994,  and  it  was  about  that  point  that  we 

14  understood  that  he  no  longer  had  any  reservation  or 

1 5  objection  to  us  going  forward  with  our  internal 

16  review. 

17  Q      Before  that  actually  was  issued  in  June 

18  30th,  did  you  have  any  advance  notice  that  you  should 

19  begin  to  prepare  to  undertake  your  work? 

20  A      Well,  the  Senate  ~  there  was  a  Senate 

21  resolution  that  passed  at  some  point  I  think  prior  to 

22  that. 
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1  Q      The  very  end  of  June. 

2  A      That  would  certainly  have  been  notice  that 

3  we  were  going  to  have  hearings,  and  I  think  there  was 

4  some  sort  of  a  sunset  in  the  resolution  that  required 

5  hearings  to  begin  no  later  than  a  certain  date  which 

6  was  the  end  of  July,  I  believe  it  may  have  been  July 

7  29th  or  something. 

8  So  I  think  we  at  least  knew  that  we  were 

9  going  to  have  to  have  the  review  completed  by  the  end 

10  of  July.   And  I  know  in  anticipation  of  that,  you 

1 1  know,  from  the  time  I  came  in  April,  we  figured  there 

12  would  be  hearings  at  some  point.   And  we  needed  ~  we 

13  needed  to  —  to  get  ready  for  that  in  ~  I  think  we 

14  were  always  anticipating  that. 

15  Q      As  —  as  of  June  30th,  had  you  discussed 

16  with  anybody  coordinating  the  activities  of  the  White 

17  House  investigation  and  those  of  the  OG  ~  we'll  call 

18  the  OGE  investigation? 

19  A      I  think  I  probably  had. 

20  Q      With  whom? 

21  A      I  think  initially  it  would  have  been  Steve 

22  McHale. 
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1  Q      Who's  Steve  McHale? 

2  A      Steve  McHale  is  in  the  General  Counsel's 

3  Office  in  the  Treasury  Department,  and  at  some  point, 

4  I  think  ~  I  believe  I  would  have  spoken  to  Francine 

5  Kerner. 

6  Q      This  is  before  June  30th? 

7  A      I  think  so  --  I'm  not  sure  of  that,  but  I 

8  think  -  I  think  it's  before  June  30th. 

9  Q      Why  would  you  have  talked  to  Mr.  McHale  and 

10  Ms.  Kerner? 

1 1  A      Well,  it  was  I  think  clear  to  all  of  us 

12  that  we  were  all  working  toward  the  same  deadline, 

13  that  there  were  going  to  be  hearings  at  the  end  of 

14  July,  that  we  ~  they  needed  information  to  complete 

15  their  review,  McHale,  of  course,  would  have  been 

16  concerned  about  making  sure  Secretary  Benson  was 

17  prepared  to  testify,  and  they  were  going  through  this 

1 8  OGE  process,  so  Francine  Kerner  would  have  been 

19  involved. 

20  They  were  going  to  need  access  to  White 

21  House  witnesses  and  documents.   And  so  it  would  have 

22  been  natural  in  anticipation  of  this  ~  you  know, 
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1  this  green  light  was  going  to  come  at  some  point 

2  soon,  we  figured  in  anticipation  of  that  we'd  begin 

3  talking  about  how  they  were  going  to  get  the 

4  information  from  us  that  they  needed  and  how  we  were 

5  going  to  get  the  information  from  them  that  we  needed 

6  all  to  be  ready  to  testify  for  hearings  by  the  end  of 

7  July. 

8  Q     As  of  June  30th,  what  was  your 

9  understanding  about  how  the  Inspector  Generals  were 

10  going  to  conduct  their  investigation? 

1 1  A      Well,  I  think  that  question  would  be  easier 

12  for  me  to  answer  if  you  didn't  hold  me  to  June  30th, 

13  it  would  be  around  that  time. 

14  Q      Around  June  30th,  yes. 

15  A      Around  that  time  frame.   I  know  there  was 

16  some  talk  of  —  that  they  would  be  conducting 

17  interviews,  that  it  was  unsettled,  whether  --  whether 

18  the  people  from  treasury,  General  Counsel's  Office 

19  would  participate  in  the  interviews,  I  knew  that  that 

20  was  part  of  the  discussion. 

21  I  don't  think  they  had  settled  on  whether 

22  it  was  going  to  be  a  deposition  format  or  an 


1  interview  format.   They  hadn't  identified  I  don't 

2  believe  the  people  that  they  thought  they  needed  to 

3  talk  to,  but  that  there  was  some  conversation, 

4  communication  that  they  were  going  to  go  through 

5  interviews  and  then  present,  this  is  the  IGs,  and 

6  that  it  would  be  done  jointly  I  understood  that. 

7  Q      Jointly? 

8  A      Between  RTC  and  Treasury  IGs,  that  they 

9  each  wouldn't  do  their  owns  investigation,  but  that 

10  they  would  both  be  present  for  these  interviews  and 

1 1  would  somehow  report  that  factfinding  to  OGE. 

12  Q     Now,  did  you  understand,  again,  as  of  on  or 

13  about  June  30th  that  the  Inspectors  General  were 

14  going  to  be  working  and  reporting  to  the  Office  of 

15  the  Government  Ethics? 

16  A      Yes. 

17  Q      And  that  their  work  was  being  undertaken  at 

1 8  the  direction  of  the  Office  of  Government  Ethics? 

19  A      Direction,  request,  I'm  not  sure  ~  I 

20  hadn't  really  known  whether  OGE  was  defining  what 

21  they  should  do  or  the  scope  of  their  review  or  who 

22  they  should  talk  to,  but  I  knew  they  were  reporting 
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1  their  factfinding  to  OGE. 

2  Q      Did  you  understand  as  of  June  30th  that  one 

3  of  the  components  of  the  Treasury  Department  that  was 

4  the  subject  of  this  investigation  was  the  Office  of 

5  General  Counsel? 

6  A      Well,  certainly  I  knew  that  Jean  Hanson  was 

7  one  of  the  people  who  had  participated  in  the 

8  contacts  that  are  under  review,  so,  again,  I  don't 

9  think  I  thought  of  it  in  terms  of  the  Office  of 

10  General  Counsel  being  a  subject  of  the  review,  but  I 

1 1  certainly  knew  that  Jean  Hanson  who  was  general 

12  counsel  was  the  participant  in  the  contacts  and  that 

13  her  conduct  would  be  a  subject  of  review. 

14  Q      Did  anybody  ask  ~  to  your  knowledge, 

15  either  Mr.  Cutler  or  yourself,  did  anybody  from 

16  Treasury  ask  either  Mr.  Cutler  or  yourself  about  any 

17  advice  about  how  they  should  participate  or  structure 

18  or  assist  in  conducting  the  IG  investigations? 

19  A     Not  that  I'm  aware  of. 

20  Q      Did  you  have  discussions  with,  again  in 

21  June,  with  people  from  the  Office  of  General  Counsel 

22  or  the  Secretary's  own  office  about  how  you  were 


1  anticipating  the  Inspectors  General  would  conduct 

2  their  investigation? 

3  A      How  we  at  the  White  House  anticipated 

4  them? 

5  Q      Yes. 

6  A      I'm  not  sure  I  understand  the  question.   It 

7  would  have  been  just  telling  them  what  we  had  heard 

8  from  them,  so  I'm  not  sure. 

9  Q      Well,  did  you  have  discussions  with  either 

10  people  from  the  Secretary's  Office  or  the  Office  of 

1 1  General  Counsel  of  Treasury,  you  and/or  Mr.  Cutler 

12  about  what  you  all  collectively  anticipated  would  be 

13  the  manner  in  which  the  Inspectors  General  would  be 

14  conducting  their  investigations? 

15  A      I  don't  recall  discussions  that  —  that 

16  precisely  fit  within  the  question  that  you're 

17  asking. 

18  Q      How  about  do  they  fit  generally  within  it? 

19  A      Well,  we  certainly  talked  about  how  they 

20  were  going  to  proceed  and  how  we  were  going  to 

21  proceed  on  these  two  tracks  and  what  we  anticipated 

22  they  would  need  and  what  they  had  asked  us  for. 
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1  So  there  were  ~  there  were  conversations 

2  about  how  OGE  would  be  proceeding,  but  it  was  in 

3  connection  with  how  we  were  all  going  to  get  the 

4  information  we  needed  to  complete  it  in  time  for  the 

5  hearings. 

6  Q      Well,  were  you  looking  to  get  information 

7  as  of  June  30th  from  the  Inspectors  General  so  that 

8  you  could  use  that  information  to  do  your  own 

9  internal  review? 

10  A      I  don't  ~  again  June  30th  isn't  ~  at  some 

1 1  point,  we  certainly  started  talking  to  the 

12  inspectors  ~  to  the  representatives  from  the  IG 

1 3  offices  about  how  we  could  get  information  from  them 

14  that  would  assist  us  in  completing  our  review,  and 

15  they  were  asking  us  for  information  that  they  needed 

16  to  assist  them  in  completing  their  review.   So  at 

1 7  some  point,  yes,  we  did  have  those  discussions. 

18  Q      Do  you  know  if  in  June  1994,  Mr.  Cutler  had 

19  conversations  with  Secretary  Benson  about  the  issue 

20  of  these  concurrent  investigations? 

21  A      I  believe  he  did. 

22 MR.  PORTNOY:    I'm  sorry,  what  was  the 
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1  date? 

2  MR.  CHERTOFF:    In  June  of  1994. 

3  BY  MR.  CHERTOFF: 

4  Q      Did  he  tell  you  or  did  you  otherwise  learn 

5  what  those  conversations  were? 

6  A      I  believe  it  was  sometime  in  June  that  he 

7  had  lunch  I  think  with  Secretary  Benson,  and  they  may 

8  have  talked  generally  about  how  each,  you  know,  how 

9  the  White  House  and  the  how  the  Treasury  Department 

10  was  going  to  get  the  information  necessary  to 

1 1  complete  their  reviews. 

12  I  don't  remember  whether  he  told  me 

13  anything  of  substance  about  the  conversation  or  if 

14  there  was  anything  of  substance  other  than  to 

15  acknowledge  that  the  ~ 

16  Q      Well,  in  June,  did  you  and  Mr.  Cutler  have 

17  a  meeting  with  OGE  concerning  the  OGE  investigation? 

18  A      Yes. 

19  Q      And  where  was  that? 

20  A      That  would  have  been  in  the  White  House  in 

21  Mr.  Cutler's  office. 

22  Q      And  what  was  the  subject  of  the  meeting? 
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1  A      Well,  I  think  the  subject  of  the  meeting 

2  would  have  been  how  we  were  going  to  obtain  from  OGE 

3  advice  about  whether  the  conduct  we  had  identified 

4  was  having  occurred  violated  any  ethical  standards. 

5  We  understood  that  they  were  going  to  get 

6  the  factfinding  from  the  IGs  on  which  they  were  going 

7  to  rely  and  opine  about  Treasury  conduct,  and  we 

8  wanted  a  similar  opportunity  to  get  the  benefit  of 

9  their  opinion  with  respect  to  the  conduct  we  had 

10  identified. 

1 1  And  so  as  I  recall  the  subject  of  the 

12  meeting  was  to  explore  with  them  how  we  could 

13  accomplish  that  and  what  a  process  would  be  to 

14  follow. 

1 5  Q      You  attended  the  meeting? 

16  A      Yes. 

17  Q      Mr.  Cutler  did? 

18  A      Yes. 

19  Q      What  was  the  discussion  in  the  meeting 

20  about  how  you  could  achieve  what  you  wanted  to 

2 1  achieve? 

22 A      I  don't  recall  the  discussion. 
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1  Q      Did  anybody  suggest  to  you  at  this  point 

2  that  the  factfinding  could  be  done  by  the  Inspectors 

3  General  and  then  the  Office  of  Government  Ethics 

4  could  simply  render  opinions  to  Treasury  in  the  White 

5  House  as  to  the,  you  know,  pertinent  individuals  in 

6  each? 

7  A      That  the  factfinding  ~  with  respect  to 

8  White  House  conduct  would  be  done  by  the  Treasury 

9  IG? 

10  Q      Did  anybody  raise  the  possibility  that  the 

1 1  development  of  the  facts,  the  actual  collection  and 

12  interviewing  of  deposing  of  people  could  be  done  by 

13  the  Inspector  General  at  Treasury  and  that  the 

14  opinions  about  whether  conduct  of  White  House 

15  personnel  or  conduct  of  Treasury  personnel  was 

16  appropriate  could  be  rendered  by  OGE  to  whichever, 

17  you  know,  department  or  whichever  office  was 

1 8  concerned  about  it? 

19  A      Not  that  I  recall,  no. 

20  Q      What  was  the  upshot  of  the  meeting  in  June 

21  with  OGE? 

22  A      I  don't  recall. 
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1  Q      Did  OGE  ask  you  to  prepare  factfinding  for 

2  them  to  so  they  could  render  an  opinion  to  the  White 

3  House? 

4  A      No. 

5  Q      Did  OGE  say  they  would  not  render  an 

6  opinion  to  you? 

7  A      No. 

I  8  Q      Did  OGE  say  they  would  render  an  opinion  to 
9  you? 

10  A      I  don't  remember  if  they  did  or  not.   I 

I I  think  at  that  point  no  one  had  been  given  the  green 

12  light  yet  by  Fisk,  so  no  one  was  quite  sure  how  this 

13  was  all  going  to  develop,  how  it  was  going  to 

14  produce,  how  the  IGs  was  going  to  do  their  work. 

15  There  was  a  lot  as  I  recall  that  was  unformed  at  that 

16  point,  so  I  don't  recall  any  specific  conclusion. 

17  Q     Now,  you  testified  a  little  bit  earlier 

18  about  a  lunch  which  you  recalled  Mr.  Cutler  having 

19  with  Mr.  Benson. 

20  Did  you  prepare  talking  points  for  that 

21  lunch? 

22 A      I  believe  I  did. 
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1  Q      And  I'm  going  to  show  you  what's  been 

2  marked  as  S7386  and  7387. 

3  Are  these  redacted  copies  of  the  talking 

4  points  you  prepared? 

5  MR.  BEN-VENISTE:   What  were  those  numbers, 

6  please? 

7  MR.  SACHS:    7386  and  7387. 

8  (Witness  reviews  the  document.) 

9  THE  WITNESS:   Do  you  have  the  third  page? 

10  BY  MR.  CHERTOFF: 

1 1  Q      Those  are  the  only  pages  I  have.   I  will 

12  ask  you  about  7387.   Now  ~ 

13  MR.  SACHS:   Do  you  have  a  copy  of  that? 

14  MR.  CHERTOFF:   I'm  afraid  that's  it. 

15  BY  MR.  CHERTOFF: 

16  Q      I  specifically  want  to  --  I'll  read  it  into 

1 7  the  record  so  we  have  it  ~  so  everyone  knows  what  it 

18  says,  one  of  the  —  under  the  bullet  headed  internal 

19  review,  there's  a  couple  ~  a  couple  entries  down, 

20  the  taking  points  say,  we  understand  Ellen  Kulka  has 

2 1  raised  an  objection  to  White  House  review  of  Treasury 

22  documents  out  of  a  concern  that  those  documents 
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include  what  she  considers  to  be  RTC  documents. 

Kulka  staff  reviewed  Treasury  documents  in 
anticipation  of  the  White  House  review  and  raised 
limited  objections  which  were  honored.   We  were  not 
permitted  to  review  anything  related  to  the 
underlying  RTC  investigation  or  anything  RTC 
considered  privileged,  status  of  Treasury  response  to 
Kulka's  objection,  question  mark. 

Now,  from  where  did  you  learn  that  Ellen 
Kulka  raised  an  objection  to  review  of  White  House 
Treasury  documents? 

A      I  believe  from  Steve  McHale. 

Q      And  what  did  he  tell  you  about  that 
objection? 

A      I  believe  he  told  me  what's  written  in 
those  talking  points  that  Kulka  had  raised  an 
objection  because  she  believed  that  notwithstanding 
the  review  of  the  material  in  advance  of  our 
reviewing  it  that  they  now  believed  that  some  of  the 
material  that  they  hadn't  withdrawn  prior  to  our 
review  may  be  RTC  material  that  they  didn't  want  us 
to  see. 


Q      These  were  ~  this  is  RTC  material  that  was 
part  of  a  collection  of  documents  in  the  custody  of 
Treasury? 

A      Well,  I  understood  that  part  of  the  dispute 
was  whether  or  not  this  material  was  RTC  material  or 
Treasury  material,  and  that  Kulka  somehow  thought 
that  any  RTC  material  we  shouldn't  be  reviewing  and 
that  the  dispute  really  involved  not  so  much  the 
substance  of  the  material,  although,  I'm  not  sure 
about  that,  but  rather  whose  documents  they  were. 

Q      Did  you  understand  that  Ellen  Kulka's 
objection  related  in  part  to  a  concern  about  the  fact 
that  some  of  the  materials  related  to  the  underlying 
RTC  investigation? 

A      I  don't  know  if  I  understood  that  or  not. 

Q      Did  you  understand  that  —  her  objection 
was  based  on  part  on  some  concerns  about  privilege 
that  the  RTC  would  want  to  maintain? 

A      No,  I  didn't  understand  that. 

Q      Well,  when  you  say  —  you  enter  ~  you  have 
an  entry  here,  we  were  not  permitted  to  review 
anything  related  to  the  underlying  RTC  investigation 
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1  or  anything  RTC  considered  privileged. 

2  What  did  you  mean  by  that? 

3  A      Well,  when  we  first  began  reviewing  those 

4  documents  in  May,  we  had  made  clear  as  I  believe  Joel 

5  Kline  memorialized  in  a  letter  to  Ed  Knight  that  we 

6  wanted  Treasury  to  be  absolutely  certain  that  there 

7  was  no  material  in  those  documents  related  to  the 

8  underlying  RTC/Madison  investigation  and  that  we  did 

9  not  —  explicitly  did  not  want  to  review  that 

10  material. 

1 1  I  understood  that  before  we  were  then 

12  permitted  to  review  the  material  that  the  material 

13  had  been  reviewed  by  both  Treasury  and  RTC  lawyers 

14  and  whatever  anybody  had  any  concerns  about  had  been 

1 5  removed,  whether  material  had  been  removed  because 

16  there  was  —  that  there  were  substantive  concerns 

1 7  that  there  may  have  been  information  in  that  material 

1 8  that  went  to  the  underlying  investigation  or  whether 

19  there  were  privileged  concerns,  I  can't  remember. 

20  I  thought  it  was  mostly  substantive 

2 1  concerns,  but  maybe  they  had  —  maybe  McHale  had  told 

22  us  that  there  were  privilege  issues  involved  as  well. 
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1  Q      Was  it  your  understanding  that  as  of  June 

2  21st,  Ms.  Kulka  was  satisfied  with  the  resolution  of 

3  that? 

4  A      Well,  that's  hard  to  answer,  because  my 

5  understanding  was  that  as  of  May  12th,  she  was 

6  satisfied  with  it,  and  then  she  changed  her  mind  and 

7  raised  an  objection  later,  so  as  a  moving  concept 

8  here  that  I  don't  think  is  applicable. 

9  Q      Was  Mr.  Cutler  supposed  to  find  out  in  the 

10  lunch  from  Secretary  Benson  what  Treasury's  response 

1 1  would  be  to  Ms.  Kulka' s  objection? 

12  A      I  don't  believe  so.   But  can  I  take  another 

1 3  look  at  the  document,  please? 

14  Q      Sure. 

15  (Witness  reviews  the  document.) 

16  THE  WITNESS:   There's  a  talking  point  here 

17  that  says  status  of  Treasury  response  to  Kulka 

18  objection  question  mark.   I  think  —  we  had  suspended 

19  our  review  as  soon  as  Kulka  raised  an  objection  about 

20  this,  we  said,  you  know,  we  do  not  want  to  get  into 

2 1  any  of  the  substance,  we  are  not  going  to  repeat 

22  history  here. 
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This  is  --  we're  not  going  to  get  ourselves 
involved  in  reviewing  material  that  is  the  very  issue 
that  we're  investigating.   If  there's  any  concern 
here  that  she  has  about  this,  we're  going  to  suspend 
our  review  until  it's  resolved. 

And  so  what  I  would  expect  is  that  what 
this  is  referring  to  is  are  we  going  to  be  able  to 
resume  our  review,  has  this  issue  been  resolved  or 
are  we  just  going  to  stay  in  a  state  of  suspense. 

Q      So  you  ~  you  had  it  in  your  mind  as  of 
June  21st  a  specific  concern  about,  as  you  put  it, 
not  repeating  the  past  mistake  and  getting 
confidential  material  with  the  RTC  that  was 
substantive;  correct? 

A      Correct. 

Q      In  the  meeting  with  Mr.  Benson,  was 
Mr.  Cutler  also  —  did  he  also  express  an  intention 
how  to  raise  the  question  how  the  White  House  might 
get  access  to  the  product  of  the  Treasury 
interviews  ~  of  the  IG  interviews  of  various 
witnesses? 

A      Well,  I  wasn't  present  at  the  meeting. 


Q      Did  you  discuss  with  him  what  he  wanted  to 
do  going  into  the  meeting? 

A      I  don't  know  if  I  discussed  it  or  not.   I 
know  I  prepared  the  talking  points,  this  was  my  wish 
list  for  the  meeting. 

Q     And  part  of  your  wish  list  was  --  was  we 
will  want  to  work  out  arrangements  for  obtaining 
information  from  Treasury  witnesses  through  some 
combination  of  direct  interviews,  review  of  IG 
interview  memoranda  and  lawyer  proffers? 

A      I  think  at  the  time  of  this  meeting  that 
was  probably  the  state  of  our  aspirations  about 
sharing  information  with  Treasury. 

Q      Did  there  come  a  time  when  you  learned  that 
the  Inspector  Generals  were  going  to  proceed  by  way 
of  deposition? 
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A 

Yes. 

Q 

How  did  you  learn  that? 

A 

I  think  I  learned  that  from  Francine 

Kemer. 

Q 

Do  you  remember  when? 

A 

No. 
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1  Q      Was  it  shortly  after  you  got  the  green 

2  light  to  go  ahead  with  your  internal  review  and  IG 

3  had  its  green  light  to  go  ahead  with  its  internal 

4  review? 

5  A      I  believe  it  must  have  been  before  that, 

6  because  I  know  that  I've  seen  documents.   I  don't 

7  have  an  independent  recollection  of  this,  but  I've 

8  seen  documents  that  suggest  that  we  were  treating  the 

9  deposition  format  as  a  fact  where  something  we  knew 

10  we  were  going  to  live  with  prior  to  the  green  light 

1 1  or  around  the  time  of  the  green  light,  so  I'm  not 

12  sure  if  we  knew  that  as  of  that  moment. 

13  Q      Either  during  the  lunch  or  on  June  21st 

14  sometime  thereafter,  did  Mr.  Cutler  and  Mr.  Benson 

15  reach  an  agreement  between  themselves  about  sharing 

16  Inspector  Generals  depositions? 

17  A      Not  that  I'm  aware  of. 

18  Q      You  have  no  awareness  of  any  agreement 

19  between  Mr.  Cutler  and  Mr.  Benson  about  sharing 

20  Inspector  Generals  depositions  with  the  White  House? 

21  A      At  any  time? 

22  Q      At  any  time. 


1  A      Oh,  sure  there  came  a  time  when  there  was 

2  an  agreement  about  sharing. 

3  Q      When  was  that? 

4  A      Well,  I  know  it  was  at  least  ~  we 

5  got  ~  we  got  the  depositions,  so  it  would  have  been 

6  sometime  prior  to  the  time  we  got  the  depositions, 

7  which  I  believe  was  on  July  23rd;  but  what  they 

8  discussed  prior  to  that  to  get  to  that  point,  I  don't 

9  know,  I  was  never  a  participant  in  any  discussion 

10  between  Lloyd  Cutler  and  Lloyd  Benson. 

11  Q      Did  you  on  July  1st,  1994,  did  you  and 

12  Mr.  Cutler  meet  with  the  lawyers  for  some  of  the 

13  individuals  at  the  White  House  who  you  anticipated 

14  would  be  questioned  by  you  in  your  internal  review? 

15  A      Yes,  I  believe  we  did. 

16  Q      Who  called  the  meeting? 

17  A      Mr.  Cutler. 

18  Q      Did  anybody  attend  from  Treasury? 

19  A      No. 

20  Q      Was  Mr.  Med  there? 

21  A      No,  no. 

22  Q      Can  you  recall  which  witnesses  were 
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1  present  ~  which  individuals  were  present  at  the 

2  meeting? 

3  A      Not  off  the  top  of  my  head. 

4  Q      Were  there  people  from  the  White  House 

5  Counsel's  Office  who  were  there  not  as  assistants  to 

6  you,  but  as  people  who  were  potential  witnesses? 

7  A      I  believe  there  was  one. 

8  Q      Who  was  that? 

9  A      I  believe  Cliff  Sloan  was  there. 

10  Q      Was  Mr.  Nussbaum  there? 

11  A      No. 

12  Q      Did  he  have  a  representative  there? 

13  A      I  don't  think  so.    He  was  a  former  White 

14  House  official,  and  I  don't  think  he  was  --  had  a 

15  representative  there  at  that  time. 

16  Q      Was  there  anybody  from  the  White  House  who 

17  was  then  employed  at  the  White  House  as  to  say  on 

18  July  1,  1994  who  was  present  beside  Mr.  Sloan? 

19  A      Other  than  Mr.  Cutler,  I  believe  Sheila 

20  Cheston  was  present.   And  I'm  not  sure,  there  may 

21  have  been  ~  there  may  have  been  others,  but  I'm  not 

22  sure. 
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1  Q      What  was  the  reason  you  held  the  meeting? 

2  A      The  purpose  of  the  meeting  was  to  try  and 

3  explain  to  these  lawyers  for  White  House  officials 

4  what  we  saw  happening  from  July  1  to  the  end  of  the 

5  month.    It  was  clear  to  us  at  that  point  that  we  had 

6  an  internal  review  we  needed  to  conduct  and  we  needed 

7  the  cooperation  of  their  clients. 

8  We  knew  that  the  Inspectors  General  were 

9  going  to  want  access  to  them.   I  can't  remember  at 

10  that  point  if  we  knew  that  it  was  going  to  be  in  a 

1 1  sworn  deposition  format  or  what,  but  we  knew  that 

12  that  was  going  to  occur. 

13  We  figured  that  the  committee  would  be 

14  taking  depositions,  that  the  House  Banking  Committee 

1 5  would  be  either  taking  depositions  or  interviewing 

16  people.  There  was  a  lot  that  was  going  to  happen  to 

17  these  people  and  their  clients  in  a  month  period  and 

18  so  we  wanted  to  talk  to  them  about  how  we  anticipated 

19  all  of  it  developing  and  essentially  seek  their 

20  cooperation. 

21  Q      Were  you  ~  did  you  discuss  with  them  the 

22  fact  that  ~  let  me  withdraw  the  question. 
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1  Did  Mr.  Cutler  do  the  talking  for  the 

2  people  who  were  conducting  the  internal  review? 

3  A      For  the  people? 

4  Q      Yes.   From  the  standpoint  of  the  people  who 

5  were  going  to  conduct  the  internal  review,  was  it 

6  Mr.  Cutler  who  did  the  talking? 

7  MR.  SACHS:   In  other  words  as  opposed  to 

8  Jane  and  Ms.  Cheston? 

9  MR.  CHERTOFF:   Yes. 

10  THE  WITNESS:   I  believe  so,  although,  I 

1 1  don't  have  a  clear  recollection  of  the  meeting. 

12  BY  MR.  CHERTOFF: 

13  Q      Was  one  of  the  purposes  of  the  meeting  to 

14  advise  everybody  that  there  was  going  to  be  an 

1 5  internal  review  in  order  to  find,  make  certain 

16  factfinding  and  recommendations  to  the  President  and 

17  that  everybody  should  cooperate? 

18  A      No,  I  believe  everyone  who  was  present 

19  already  knew  that. 

20  Q      Was  one  of  the  purposes  of  the  meeting  to 

21  tell  people  that  Mr.  Cutler  and  you  and  Ms.  Cheston 

22  would  assist  the  individuals  and  their  lawyers  in 

1  preparing  for  the  hearings? 

2  A      I  don't  remember. 

3  Q      Was  that  a  possibility  you  discussed  at 

4  all? 

5  A      I  don't  remember.   I  know  that  there  are 

6  talking  points  from  that  meeting,  and  I  don't  ~  I 

7  don't  even  remember  if  those  talking  points  were 

8  followed  to  the  letter.   In  reviewing  those,  it  might 

9  refresh  my  memory,  but  I  don't  remember  specifically 

10  that  we  talked  about  preparing  witnesses  for 

1 1  Congressional  hearings  at  that  meeting. 

12  Q      Was  there  any  discussion  about  how 

13  Mr.  Cutler  and  you  and  Ms.  Cheston  would  conduct 

14  interviews,  the  manner  in  which  they  would  take 

15  place? 

16  A      I  don't  remember  specifically,  there  may 

17  have  been. 

18  MR.  SACHS:    Michael,  if  there  is  a  document 

19  that  would  refresh  the  witness'  recollection,  let  me 

20  suggest  that  you  show  the  witness. 

21  MR.  CHERTOFF:    Steve,  we'll  get  to  that, 

22  but  I  want  to  exhaust  the  recollection  before  we  get 
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1  to  the  documents. 

2  MR.  SACHS:   It  seems  to  be  a  game,  but  ~ 

3  BY  MR.  CHERTOFF: 

4  Q      Actually,  while  we're  on  the  subject,  you 

5  produced  or  there  were  produced  from  the  White  House 

6  some  documents  relating  to  this. 

7  Did  you  review  —  have  an  opportunity  to 

8  look  at  those  documents  before  you  came  here? 

9  A      The  documents  that  were  produced? 

10  Q      Yes. 

11  A      I  reviewed  some  of  them. 

12  Q      Did  you  review  your  talking  points  for  the 

13  July  1  meeting? 

14  A     No. 

15  Q      In  the  course  of  that  meeting,  was  there 

16  discussion  — 

17  MR.  BEN-VENISTE:    There's  been  a  request  to 

18  be  able  to  review  the  document,  Michael. 

19  MR.  CHERTOFF:    I  understand  that, 

20  Mr.  Ben-Veniste.  I'm  going  to  ask  some  questions  and 

21  then  if  necessary  to  refresh  recollection,  we'll  use 

22  the  document. 

64 

1  MR.  SACHS:   The  witness  has  already  said 

2  she  would  benefit  from  seeing  the  document,  Michael, 

3  and  if  the  ~  if  the  issue  here  is  to  test  the 

4  witness'  recollection  unaided  by  any  relevant 

5  evidence,  that's  seems  to  me  not  really  something 

6  that  we  ought  to  be  wasting  our  time  with. 

7  You  want  to  know  the  facts  of  what  happened 

8  in  the  meeting,  and  there  are  notes  that  might 

9  refresh  the  witness'  recollection,  I  really  urge  you 

10  to  show  it  to  her. 

1 1  BY  MR.  CHERTOFF: 

12  Q     Now,  my  question  is,  was  there  discussion 

1 3  in  the  meeting  concerning  what  the  Inspector  General 

14  depositions  would  be  like? 

15  MR.  BEN-VENISTE:    Michael,  is  this  a  test 

16  of  memory,  or  are  we  just  trying  to  get  ~ 

17  MR.  CHERTOFF:   It's  really. 

18  MR.  BEN-VENISTE:   Can  we  really  just  try  to 

19  get  to  the  issues  here,  if  there  really  are  some 

20  issues? 

21  MR.  CHERTOFF:    Richard,  we  can  spend  20  or 

22  30  minutes  on  speeches.  I'm  still  going  to  do  it  the 
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1  way  I  want  to  do  it,  so  let's  move  along. 

2  MR.  BEN-VENISTE:    You  do  not  wish  to  show 

3  the  witness  her  notes  of  that  meeting? 

4  MR.  CHERTOFF:   No,  what  I  wish  to  do, 

5  Richard,  is  I  want  to  proceed  in  the  way  that  I  want 

6  to  proceed,  okay? 

7  MR.  BEN-VENISTE:    I  think  it's 

8  objectionable,  but  go  ahead. 

9  MR.  WITTEN:   Let  me  make  it  clear,  those 

10  are  not  notes  of  the  meeting. 

1 1  MR.  BEN-VENISTE:   Those  are  talking  points 

12  for  the  meeting. 

13  MR.  CHERTOFF:    It'll  be  clear  in  good 

14  time. 

15  BY  MR.  CHERTOFF: 

16  Q      Now,  my  question  is,  in  the  course  of  the 

1 7  meeting,  was  there  discussion  about  the  Inspector 

18  General's  depositions  or  interviews  and  how  they 

19  would  be  handled? 

20  A      I  believe  so. 

21  Q      What  do  you  recall  about  it? 

22  A      Nothing. 
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1  Q      I'm  going  to  show  you  what's  been  marked  as 

2  S7392  through  94,  and  you  can  read  as  much  as  you 

3  would  like. 

4  But  I'm  going  to  direct  your  attention  and 

5  particularly  to  the  bottom  of  page  2  where  it  says, 

6  the  IGs  will  proceed  jointly  by  taking  sworn 

7  depositions  of  those  involved  in  the  contacts. 

8  Details  are  still  being  worked  out.   We  will  likely 

9  have  transcripts  within  24  hours,  including 

10  transcripts  of  depositions  of  Treasury  and  possible 

1 1  RTC  witnesses  after  the  completion  of  the  depositions 

12  of  White  House  witnesses. 

13  And  I  want  to  ask  you  if  that  or  anything 

14  else  in  the  document  refreshes  your  memory  about  what 

1 5  occurred  in  the  ~  in  the  course  of  the  meeting? 

16  There's  another  page,  7395,  but  it's  very 

17  substantially  redacted. 

18  (Witness  reviews  the  document.) 

19  MR.  SACHS:    Why  don't  you  read  the  page  and 

20  then  give  it  to  me  and  I'll  give  it  to  Roger? 

21  THE  WITNESS:   Okay. 

22  MR.  SACHS:    Ready  to  go? 
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1  THE  WITNESS:   All  set,  ready  to  go. 

2  BY  MR.  CHERTOFF: 

3  Q      Is  your  memory  refreshed  about  the 

4  conversation  you  had  or  conversation  Mr.  Cutler  had 

5  in  the  course  of  that  meeting  with  the  witnesses  and 

6  lawyers  about  transcripts? 

7  A      Well,  actually  it's  not.    I  don't  remember 

8  precisely  what  was  said  in  this  meeting.   I  don't 

9  have  a  reason  to  believe  these  things  weren't  said,  I 

10  believe  we  talked  about  it,  but  I  don't  have  a  clear 

1 1  recollection. 

12  Q      Did  you  have  the  idea  on  July  1  that 

13  transcripts  were  going  to  be  made  available  within  24 

14  hours  after  the  Inspectors  General  had  taken  them? 

15  A      Well,  this  is  what  you  asked  me  earlier  if 

16  I  understood  that  the  deposition  format  would  be 

17  adopted.   I  was  thinking  of  this  ~  these  notes  on 

18  July  1  where  I  clearly  did  have  that  understanding, 

19  so  it  must  have  been  something  I  discussed  with 

20  Francine  Kerner  prior  to  July  1 . 

21  At  that  point,  I  believe  that  we  were  still 

22  talking  about  how  we  were  going  to  share 


1  information.   We  were  trying  to  find  a  way  to  get  the 

2  information  we  needed  from  Treasury  and  RTC 

3  witnesses,  and  if  there  was  a  way  to  do  it  short  of 

4  us  having  to  repeat  interviews  what  the  IGs  were 

5  doing,  one  of  the  opportunities,  of  course,  would 

6  have  been  for  us  to  review  the  transcripts  rather 

7  than  conduct  the  interviews  ourselves. 

8  There  must  have  been  some  discussion  prior 

9  to  this  meeting  about  a  24-hour  turnaround  on  the 

10  transcripts.   I  may  have  understood  that  there  was 

1 1  some  possibility  that  they  would  provide  the  White 

12  House  with  those  transcripts;  they  may  have  been 

13  talking  about  just  pricing  the  witnesses  with  the 

14  transcripts. 

15  I  don't  remember  where  we  were  in  the 

16  discussion  of  how  that  information  sharing  would 

1 7  proceed  on  July  1 . 

18  Q      Did  you  have  a  meeting  with  Ms.  Kerner  and 

19  Ms.  Black  from  the  RTC  Inspector  General's  office 

20  shortly  after  July  1  to  discuss  the  issue  of  the 

21  transcripts? 

22  A      I'm  not  sure  the  purpose  of  the  meeting  was 
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1  to  discuss  the  issue  of  the  transcripts,  we  met 

2  shortly  after  July  1  to  discuss  how  we  were  going  to 

3  get  all  the  information  we  all  needed  in  order  to 

4  meet  the  deadlines  ahead  of  us. 

5  Q      Who  was  at  the  meeting? 

6  A      It  was  Pat  Black,  Francine  Kerner,  Sheila 

7  Cheston,  and  I  was  there. 

8  Q      Who  called  the  meeting? 

9  A      I  don't  remember. 

10  Q      Do  you  remember  when  the  meeting  was  during 

1 1  the  day? 

12  A      I  believe  it  was  in  the  afternoon. 

13  Q      Did  it  take  place  in  your  office? 

14  A      No,  it  was  in  Franc ine's  office. 

15  Q      At  ~  where  was  Francine's  office, 

16  Treasury? 

1 7  A      Treasury. 

1 8  Q      What  was  discussed  in  the  meeting? 

19  A      We  talked  about  how  the  IGs  were  going  to 

20  proceed  to  gather  information,  how  the  White  House 

2 1  expected  to  proceed  with  its  internal  review  in 

22  gathering  information,  timing,  when  people  could  be 
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1  made  available,  how  we  were  going  to  obtain  the 

2  information  we  needed  to  complete  Mr.  Cutler's 

3  interview. 

4  The  concern  that  we  had  at  the  time  was  we 

5  could  talk  to  White  House  witnesses,  and  they  could 

6  say,  no,  we  had  no  contacts  with  Treasury,  we  had  no 

7  contacts  with  RTC  other  than  the  ones  that  had 

8  already  been  reported. 

9  But  we  needed  to  confirm  that  there  wasn't 

10  anyone  in  Treasury  or  RTC  who  had  identified 

1 1  communications  with  White  House  officials  that  were 

12  inconsistent  with  what  we  were  hearing  from  White 

1 3  House  people,  and  so  our  goal  in  the  meeting  was  to 

14  explore  with  these  folks  how  we  could  get  the 

15  information  we  needed  to  complete  our  review  and  how 

16  we  could  work  with  them  to  give  them  what  they  needed 

17  to  complete  their  review,  all  of  us  recognizing  that 

1 8  hearings  were  going  to  start  in  three  and  a  half 

19  weeks. 

20  Q      Did  you  ask  for  the  transcripts  to  be 

21  provided  from  the  Inspector  General's  investigations? 

22  A      At  that  meeting? 
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1  Q      Yes. 

2  A      I  suspect  I  probably  did.   I  don't  remember 

3  exactly  when  that  question  came  up,  but  I'm  sure  that 

4  was  discussed  as  an  option  or  a  way  for  us  to  get  the 

5  information  we  needed  short  of  having  us  reinterview 

6  all  the  people  that  they  were  interviewing. 

7  Q      What  did  Ms.  Kerner  say? 

8  A      I  don't  remember. 

9  Q      What  did  Ms.  Black  say? 

10  A      I  know  that  Ms.  Black  viewed  our  request  as 

1 1  unorthodoxed,  and  that  she  was  not  approaching  this 

12  in  a  spirit  of  cooperativeness. 

1 3  Q      Does  that  mean  she  said  no? 

14  A      I  don't  recall  that  she  said  no. 

15  Q      Does  that  mean  she  raised  an  objection? 

16  A      I  don't  recall  that  she  raised  an 

17  objection;  although,  I  know  ~  I  know  that  I  —  that 

18  she  ~  I  remember  her  saying  this  isn't  the  way  we  do 

19  things  and  talking  to  her  about  finding  a  way  to 

20  accommodate  both  needs. 

21  I  know  she  said,  you  know,  there's  certain 

22  protocols  we  follow,  this  would  be  unusual  for  us  to 


1  depart  from  this.   I  remember  saying  we're  in  an 

2  unusual  situation,  if  we  think  creatively  together, 

3  we  ought  to  be  able  to  come  up  with  a  way  to  get 

4  everyone  what  they  need  without  compromising  the 

5  integrity  of  any  investigation. 

6  Q      Was  her  position  at  the  Inspector  General 

7  at  least  of  RTC  contacts  was  their  investigations 

8  independently  and,  therefore,  they  don't 

9  share  ~  want  to  share  the  product  of  that 

10  investigation  with  anybody  else  before  they've 

1 1  completed  their  work? 

12  A      I  don't  remember  her  stating  it  that 

13  plainly. 

14  Q      In  substance,  did  she  say  that? 

15  A      But  that  is  probably  what  she  was 

16  conveying. 

17  Q      When  she  ~  when  she  left  the  meeting  or 

1 8  when  you  left  the  meeting,  were  you  under  the 

19  impression  that  she  had  given  a  green  light  to  have 

20  the  transcripts  turned  over? 

21  A      No. 

22  Q      Did  she  ever  say  anything  to  you  afterwards 
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1  that  indicated  that  she  had  approved  transcripts  of 

2  RTC  Inspector  General  interviews  or  testimony  being 

3  turned  over  to  the  White  House  before  the  OGE  report 

4  was  made  public? 

5  A     That  Pat  Black  had? 

6  Q      Yes. 

7  A      No,  I  think  most  of  my  continuing 

8  communication  with  the  IGs  were  with  Francine.  I 

9  sort  of  dealt  with  them  as  a  unit,  and  I  assumed  that 

10  what  I  was  hearing  from  Francine  was  an  IG  position. 

11  So  I  don't  ~  I  don't  remember  having  further 

12  discussions  with  Pat  on  the  subject. 

13  Q      Did  you  ever  ask  Francine  after  that  fact 

14  whether  Pat  Black  had  agreed  to  have  transcripts 

15  turned  over  to  the  White  House? 

16  A      I  don't  think  I  did. 

17  Q      Did  you  indicate  to  anybody  at  some  point 

1 8  that  you  were  —  withdrawn. 

19  Did  you  indicate  to  Francine  at  some  point 

20  that  you  were  acting  as  an  investigator  doing  a 

21  report  for  OGE? 

22  A      No. 
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1  Q      It's  quite  clear,  is  it  not,  that  at  no 

2  point  did  OGE  ask  the  White  House  to  prepare  a  review 

3  to  submit  to  OGE? 

4  A      I'm  not  sure  OGE  would  have  any  reason  or 

5  authority  to  do  that,  but  it's  quite  clear  that  they 

6  didn't. 

7  Q      And  there  was  no  arrangement  that  the  White 

8  House  had  with  OGE  in  which  the  White  House  was  going 

9  to  submit  a  report  to  OGE  for  OGE  to  render  an 

10  opinion;  correct? 

1 1  A      No,  that's  not  correct.   What  we  had  asked 

12  OGE  to  do,  and  I  can't  remember  at  what  point  they 

13  agreed  to  do  this,  was  to  review  our  factfinding  that 

14  we  would  present  to  them  and  then  tell  us  if  on  those 

1 5  facts,  if  they  took  them  as  true,  and  given  were 

16  there  any  —  what  were,  if  any,  the  violations  of  the 

1 7  standards  of  conduct. 

18  Q      OGE  agreed  to  do  that? 

19  A      Yes. 

20  Q      And  did  they  do  it? 

21  A      Yes. 

22  Q      They  reviewed  it  and  offered  a  written 


5891 

75 

1  opinion  saying  these  were  or  were  not  violations? 

2  A      Their  written  opinion  ~  they  didn't  have  a 

3  written  opinion.   They  reviewed  Lloyd  Cutler's 

4  testimony  in  which  he  characterized  their  review  of 

5  the  factfinding  and  their  opinion,  and  they  agreed 

6  with  his  characterization. 

7  Q      Why  did  the  White  House  choose  that  method 

8  of  submitting  factfinding  to  the  OGE? 

9  A      Well,  we  didn't  have  —  we  didn't  have 

10  transcripts  to  submit,  we  had  interviews,  and  so  we 

1 1  presented  the  interviews  even  rather  than  a  report, 

12  although,  I  think  we  actually  gave  them  our 

13  chronology  at  some  point  in  draft  form. 

14  As  a  matter  of  fact,  I  know  they  ~  I  know 

15  we  did  because  I  had  a  copy  of  it  for  them  to  review, 

16  so  they  got  that.   We  -  we  also  at  some  point  before 

17  we  had  completed  the  chronology  made  a  ~  an  oral 

18  presentation  to  them,  but  I  think  it  was  probably 

19  simply  the  format  that  we  were  using  to  conduct  the 

20  internal  review  and  the  shortness  of  time. 

21  I  don't  think  we  had  our  chronology 

22  prepared  for  them  to  look  at  with  sufficient  notice, 


1  especially  given  that  they  were  reviewing  volumes 

2  from  the  IGs,  but  I  think  it  was  ~  it  was  a  time 

3  issue  as  well  as  related  to  the  format  in  which  we 

4  had  conducted  our  internal  review. 

5  MR.  CHERTOFF:    Excuse  me  one  moment. 

6  (Pause.) 

7  MR.  SACHS:    Mike,  we've  been  going  for  an 

8  hour  and  20  minutes. 

9  MR.  CHERTOFF:    Should  we  take  our  dinner 

10  break? 

1 1  MR.  SACHS:    Maybe  this  will  be  the  dinner 

12  break  too. 

13  MR.  CHERTOFF:   Okay,  that's  good. 

14  (A  brief  recess  was  taken.) 

15  BY  MR.  CHERTOFF: 

16  Q      Still  directing  your  attention  to  this 

17  meeting  you  had  with  Ms.  Kerner  and  Ms.  Black,  is  it 

18  a  fact  that  Ms.  Black  told  you  during  the  course  of 

19  that  meeting  that  she  was  adamantly  opposed  to 

20  turning  RTC  Inspector  General  deposition  transcripts 

21  over  to  the  White  House? 

22  A      I  don't  recall  that. 
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1  Q      And  do  you  recall  in  substance  that  she 

2  communicated  that  view  to  you? 

3  A      That  she  was  adamantly  opposed? 

4  Q      To  turning  over  transcripts  to  the  White 

5  House. 

6  A      No. 

7  Q      At  any  rate,  you  would  agree  with  me  that 

8  when  she  left,  you  were  under  the  impression  that  she 

9  was  not  approving  of  the  turn  over  of  transcripts? 

10  A      That's  accurate.  She  was  plainly  skeptical 

1 1  that  we  could  work  out  an  arrangement  that  she  would 

12  be  satisfied  with,  but  I  didn't  have  the  impression 

1 3  that  we  were  not  going  to  continue  to  talk  about  it. 

14  Q      And  you  didn't  —  your  further 

15  conversations  about  the  transcripts,  however,  were 

16  directed  at  Ms.  Kerner? 

17  A      I  believe  so,  I  continued  to  have  periodic 

18  conversations  with  Pat  Black,  and  I  may  have  had 

19  talked  to  her  about  the  transcripts,  but  I  don't 

20  recall. 

21  Q      Did  you  talk  to  Francine  Kerner  before  this 

22  meeting  with  Pat  Black  and  Kerner  about  the  upcoming 
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1  meeting  concerning  the  transcripts? 

2  A      Calling  the  meeting  a  meeting  concerning 

3  the  transcripts  is  not  accurate.  It  was  not  a 

4  meeting  concerning  the  transcripts,  it  was  a  meeting 

5  concerning  information  sharing. 

6  And  did  I  talk  to  Francine  before  the 

7  meeting?  I'm  sure  I  did,  because  Francine  and  I 

8  talked  about  setting  up  the  meeting. 

9  Q      In  the  course  of  that  meeting  ~  in  the 

10  course  of  that  discussion  where  you  talked  about 

1 1  setting  up  the  meeting,  did  you  and  Francine  Kerner 

12  arrive  at  a  common  view  about  whether  the  deposition 

1 3  should  be  shared  with  the  White  House? 

14  A      I  don't  remember  that  we  did. 

15  Q      After  the  meeting  with  Ms.  Black  and 

16  Ms.  Kerner,  did  you  have  a  conversation  with 

17  Ms.  Kerner  in  which  you  discussed  Ms.  Black's 

1 8  position? 

19  A      I  don't  remember  distinguishing  between 

20  Ms.  Black's  position  and  Ms.  Kerner's  position  at 

2 1  that  meeting.   I  knew  that  they  both  had  concerns 

22  about  how  we  were  going  to  get  this  information  in  a 
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1  way  that  would  not  either,  in  fact,  or  have  the 

2  appearance  of  compromising  the  integrity  of  their 

3  inquiry. 

4  But  I  don't  think  I  was  distinguishing 

5  between  a  position  that  Pat  took  and  a  position  that 

6  Francine  took  at  that  meeting. 

7  Q      It's  your  memory  that  during  the  meeting 

8  where  the  subject  of  information  sharing  came  up 

9  early  in  July  that  the  position  taken  by  Pat  Black 

10  and  the  position  taken  by  Francine  Kerner  were 

1 1  similar? 

12  A      Yes,  they  both  had  reservations  about 

13  finding  a  way  to  do  this  that  would  preserve 

14  the  ~  the  appearance  or  the  integrity  of  their 

15  inquiry,  but  I  also  had  the  impression  that  ~  that 

16  they  recognized  that  we  had  a  need  for  information 

17  too. 

18  Q      Didn't  Ms.  Black  say  to  you  in  the  meeting 

19  that  if  you  wanted  to  interview  Treasury,  she  or  RTC 

20  people  she  would  expedite  that  process  but  she  was 

21  not  willing  to  give  you  the  work  product  of  the 

22  Inspector  Generals? 


1  A      I  don't  recall  that  specifically,  she  may 

2  have. 

3  Q      As  of  the  meeting  you  had  with  Ms.  Black 

4  and  Ms.  Kerner,  had  Ms.  Kerner  ever  said  to  you 

5  anything  concerning  any  restrictions  she  was  under  on 

6  sharing  information  within  the  Treasury  Department? 

7  A      I  don't  remember  that  subject  coming  up. 

8  Q      What,  if  anything,  did  she  tell  you  about 

9  having  an  ethics  wall  or  a  Chinese  wall  separating 

10  her  from  other  members  of  the  Office  of  General 

1 1  Counsel? 

12  A      I  remember  learning  from  her  and  also  from 

13  Steve  McHale  that  there  was  some  issue  about  her 

14  position  in  the  IG  Office  and  if  she  was  technically 

15  part  of  the  Treasury  General  Counsel's  Office  or  part 

16  of  the  Treasury  IG's  office,  but  that  wasn't  relevant 

17  to  me. 

18  So  I  don't  recall  the  specifics  of  it,  but 

19  I  remember  learning  at  some  point,  although,  she 

20  was  ~  she  had  some  position  or  title  that  connected 

21  her  to  the  IG's  office,  that  somehow  or  another  in 

22  the  box  on  the  organizational  chart  she  was  in  the 
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1  General  Counsel's  Office  and  that  there  was  some 

2  issue  about  that. 

3  Q      After  this  meeting  with  Ms.  Black  and 

4  Ms.  Kerner,  were  you  in  regular  contact  with 

5  Ms.  Kerner? 

6  A      Yes,  and  I  also  spoke  to  Ms.  Black 

7  periodically  as  well. 

8  Q      In  your  contacts  with  Ms.  Kerner,  you 

9  discussed  scheduling  of  White  House  witnesses? 

10  A      I  don't  know.   There  was  some  investigator 

1 1  that  they  had  working  with  them  who  I  think  took  over 

12  the  scheduling,  but  I  may  have  had  discussions  with 

13  her  about  scheduling  as  well. 

14  Q      What  did  you  talk  to  her  about? 

15  A      About  scheduling? 

16  Q      In  general. 

17  A      In  general. 

18  MR.  SACHS:   Kerner  now  we're  talking 

19  about? 

20  MR.  CHERTOFF:   Ms.  Kerner,  yes. 

21  THE  WITNESS:   I'm  sure  we  would  have 

22  continued  to  have  conversations  about  giving  them 
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1  documents,  because  I  don't  think  they  had  our 

2  documents  until  sometime  in  July,  although,  I'm  not 

3  sure  about  that,  so  we  would  have  talked  about  that. 

4  If  she  had  a  question  about  some  document 

5  or  maybe  asking  for  more  legible  copy  or  something 

6  like  that,  she  would  have  called  me,  we  probably 

7  would  have  talked  some  about  scheduling. 

8  I  remember  at  some  point  there  was  some 

9  confusion  about  who  was  supposed  to  appear  when  and 

10  what  kinds  of  questioning  would  be  permissible  and 

1 1  what  the  limits  were,  and  I  believe  I  went  back  to 

12  Francine  and  I  said  that  I  thought  that  the  scope  of 

13  the  questioning  needed  clarification  and  we  discussed 

14  that. 

15  BY  MR.  CHERTOFF: 

16  Q      Now,  when  you  had  that  discussion  with 

1 7  Francine  Kerner,  you  were  representing  which  views? 

1 8  Were  you  representing  individual  witnesses? 

19  A      I  don't  understand. 

20  Q      Were  you  representing  talking  to  her  on 

21  behalf  of  an  individual  witness,  or  were  you 

22  representing  the  White  House  as  an  institutional 


5895 

83 

1  position  on  the  scope  of  the  question? 

2  A      I  would  have  been  representing  the  White 

3  House  as  an  institutional  position. 

4  Q      What's  your  recollection  of  what  that  issue 

5  was? 

6  A      I  think  it  had  to  do  with  what  the  Treasury 

7  IG  and  the  RTC  IGs,  what  they  were  trying  to 

8  accomplish.  They  were  reviewing  Treasury  conduct, 

9  they  were  not  reviewing  White  House  conduct. 

10  And  so  there  was  a  going  in  understanding 

1 1  that  they  would  ask  questions  about  what  was 

12  communicated  by  Treasury  or  RTC  witnesses  to  the 

13  White  House,  but  that  there  would  not  be  questioning 

14  of  White  House  witnesses  about  what  was  done  with 

15  that  information  subsequently. 

16  And  this  was  an  understanding  we  had 

17  because  we  were  looking  at  that  conduct;  they  weren't 

1 8  charged  with  looking  at  that,  they  were  asked  to 

19  review  Treasury  conduct  for  Secretary  Benson  and  RTC 

20  conduct. 

21  Q      Who  reached  that  understanding  about  the 

22  limit  of  the  scope  of  the  Inspector  General 
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1  investigation? 

2  A      I  don't  remember  when  the  understanding  was 

3  made  explicit,  it  was  certainly  implicit  in  the  way 

4  we  were  proceeding.   But  I  don't  remember  when  it  was 

5  made  explicit,  it  may  have  been  discussed  on  July 

6  5th,  but  I  don't  recall. 

7  Q      Well,  who  did  you  reach  an  understanding? 

8  A      I  don't  recall. 

9  Q      Was  it  with  Ms.  Kerner? 

10  A      I  don't  remember. 

1 1  Q      Did  you  have  discussions  with  Ms.  Kerner 

12  about  scheduling  of  Treasury  Department  witnesses? 

13  A      For  IG  interviews? 

14  Q      Yes. 

15  A      I  don't  recall  any.   I  may  have,  but  I 

16  don't  know  why  I  would  have.   It  may  have  been 

17  relevant  if  we  were  trying  to  figure  out  if  we  could 

1 8  have  —  you  know,  as  you  know,  we  did  interview  a  few 

19  Treasury  people,  and  it  may  have  been  ~  we  may  have 

20  talked  to  her  about  coordinating  schedules  in  that 

21  connection. 

22  Q      Did  you  interview  Josh  Steiner? 
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1  A      Yes. 

2  Q     Did  you  coordinate  the  schedule  with 

3  Ms.  Kerner? 

4  A      I  don't  recall. 

5  MR.  WITTEN:   Michael,  I  think  everybody  on 

6  this  side  of  the  table  is  assuming  that  when  you  ask 

7  questions  about,  quote,  unquote,  you,  you're  talking 

8  about  Jane  Sherburne  personally  and  not  the  White 

9  House. 

10  MR.  CHERTOFF:   That's  correct,  Jane 

1 1  Sherburne. 

12  BY  MR.  CHERTOFF: 

13  Q      Did  you  have  any  discussions  with  Francine 

14  Kerner  about  the  —  about  her  participation  in 

1 5  formulating  questions  that  the  Inspectors  General 

16  should  ask  witnesses? 

17  A      Not  that  I  recall. 

1 8  Q      Now,  in  the  course  of  your  handling  this 

19  matter,  did  you  deal  with  Mr.  Schmalzbach? 

20  A     Occasionally,  yes. 

21  Q      And  what  was  your  understanding  of  what  his 

22  role  was  with  respect  to  this  Inspector  General 
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1  investigation? 

2  A      I  understood  that  Mr.  Schmalzbach  worked  in 

3  the  counsel's  office  and  that  his  relationship  to  the 

4  investigation  was  to  try  and  ensure  that  it  was 

5  proceeding  at  pace  so  that  it  could  complete  its  work 

6  in  time  for  him  to  do  whatever  he  needed  to  do  to 

7  prepare  Secretary  Benson. 

8  Q      Was  it  your  understanding  that  he  was  in 

9  some  way  supervising  the  investigation  or  monitoring 

10  the  investigation  for  the  Secretary? 

1 1  A      The  IG  versus  investigation? 

12  Q      Yes. 

13  A      I  didn't  have  an  understanding  one  way  or 

14  the  other  about  that. 

15  Q      Why  were  you  dealing  with  Mr.  Schmalzbach? 

16  A      I  think  as  the  deadline  approached  toward 

17  the  start  of  the  hearings,  I  dealt  with 

18  Mr.  Schmalzbach  and  Mr.  McHale  almost 

19  interchangeably,  I  believe,  although  I'm  not  certain, 

20  McHale  reported  to  Schmalzbach. 

21  Q      Did  Ms.  Kerner  tell  you  that  there  was  a 

22  point  in  time  at  which  transcripts  of  the  depositions 
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1  were  being  furnished  to  members  of  the  General 

2  Counsel's  Office  or  the  members  of  the  Secretary's 

3  office? 

4  A      I  don't  know  if  I  learned  that  from 

5  Ms.  Kerner. 

6  Q      Where  did  you  learn  it  from? 

7  A      I  don't  remember;  it  would  have  been  either 

8  Kerner  or  McHale,  I  believe. 

9  Q      When  did  you  first  learn  ~ 

10  A      It  could  have  been  Schmalzbach. 

1 1  Q      When  did  you  first  learn  that  copies  of 

12  transcripts  of  the  IG  depositions  were  being 

13  furnished  to  the  Secretary's  office? 

14  A      I  don't  know  the  precise  date,  but  we  —  we 

15  received  the  transcripts  on  the  23rd  of  July,  and  I 

16  think  I  learned  that  probably  two  or  three  days 

17  before  that. 

18  Q      So  your  recollection  is  you  —  you  learned 

19  the  transcripts  going  up  to  the  Secretary's  office  or 

20  the  Office  of  General  Counsel  within  three  days  or  so 

21  before  the  23rd? 

22  A      I'm  not  sure  about  that. 


1  Q      Is  the  23rd  the  first  time  you  received 

2  transcripts  of  interviews  of  depositions  of  witnesses 

3  that  were  taken  by  the  Inspector  Generals? 

4  A      From  the  Treasury  Department,  yes. 

5  Q      When's  the  first  time  you  received 

6  transcripts  of  interviews  or  depositions  taken  by  the 

7  Inspector  Generals  from  somebody  else? 

8  A      I  don't  remember.  At  some  point  prior  to 

9  that,  we  had  received  a  few  transcripts  from  lawyers 

10  representing  individuals. 

1 1  Q      How  did  that  come  about? 

12  A      I  don't  recall. 

13  Q      Did  you  request  it? 

14  A      I  don't  know  if  we  requested  it  or  they 

1 5  offered  it. 

16  Q      These  were  ~  these  were  depositions  taken 

17  by  the  Inspector  General  that  were  supplied  to  you  by 

1 8  the  lawyers  for  the  witnesses? 

19  A      That's  correct,  they  obtained  the 

20  transcripts. 

21  Q      Did  they  tell  you  how  they  obtained  the 

22  transcripts? 
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1  A      I  believe  --  I  don't  know  if  they  told  me, 

2  I  understood  that  they  obtained  them  from  ~  from  the 

3  IGs. 

4  Q      And  did  you  understand  that  they  obtained 

5  them  from  the  IGs  for  the  purpose  of  having  them 

6  corrected  and  submitting  corrections  to  the 

7  deposition  transcripts? 

8  A      I  don't  think  I  knew  why  they  had  obtained 

9  them. 

10  Q      Was  it  your  belief  that  they  had  been  given 

1 1  the  transcripts  for  purposes  of  supplying  to  the 

12  White  House? 

13  A      That  that's  what  the  IG  intended? 

14  Q      Yes. 

15  A      No. 

16  Q      Was  it  your  understanding  that  the  IG  had 

17  specifically  intended  that  the  depositions  not  be 

18  shared  with  anybody  but  the  witness  whose  testimony 

19  was  in  a  deposition? 

20  A      No. 

21  Q      Did  you  have  any  discussions  with  anybody 

22  about  how  the  circumstances  under  which  the 
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1  depositions  had  been  obtained? 

2  A      I  don't  recall  a  specific  discussion  with 

3  anyone,  although,  I  believe  we  inquired  whether  any 

4  restrictions  had  been  placed  on  the  use  or  the 

5  dissemination  of  the  transcript  when  it  had  been 

6  provided  to  the  individual  and  had  been  told  no. 

7  Q      Who  told  you  that? 

8  A      I  can't  remember. 

9  Q      Was  it  a  lawyer? 

10  A      Probably,  because  we  would  have  been  having 

1 1  these  discussions  with  lawyers. 

12  Q      When  you  read  the  transcripts,  had 

13  you  ~  at  the  end  of  the  transcripts,  did  you  observe 

14  that  there  was  typically  a  request  made  of  the 

15  witness  to  keep  the  —  the  testimony  confidential? 

16  A      I  never  read  a  transcript. 

17  Q      Did  you  direct  someone  to  read  a 

18  transcript? 

19  A      Yes. 

20  Q      Did  someone  come  to  you  and  say  in 

21  substance,  you  know,  Jane,  at  the  end  of  the 

22  depositions  they  ask  the  witnesses  to  keep  these 
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1  confidential? 

2  A      I  don't  know  to  this  day  that  that's  true, 

3  no  one  ever  said  that  to  me. 

4  Q     Now  - 

5  MR.  SACHS:    Excuse  me. 

6  (Pause.) 

7  BY  MR.  CHERTOFF: 

8  Q     Now,  when  you  received  ~ 

9  MR.  BEN-VENISTE:    Maybe  for  purposes  of 

10  clarity,  you  may  refer  the  witness  to  what  does 

1 1  appear  at  the  end  of  each  transcript. 

12  MR.  CHERTOFF:    I'm  going  to  do  it  very 

13  shortly,  before  I  just  want  to  hit  a  couple  other 

14  points. 

15  BY  MR.  CHERTOFF: 

16  Q      At  the  time  that  you  ~  withdrawn. 

1 7  You  received  Treasury  documents  to  use  in 

18  connection  with  the  White  House  internal  review; 

19  correct? 

20  A      At  some  point,  yes. 

21  Q      And  when  did  you  obtain  them? 

22 A      I  don't  remember. 
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1  Q      Early  in  July? 

2  A      We  had  reviewed  them  already  in  May  and 

3  then,  you  know,  in  that  sort  of  continuing  process 

4  that  we  talked  about  earlier,  and  at  some  point  we 

5  got  copies,  and  I  don't  —  I  think  it  was  after  the 

6  internal  review  had  started. 

7  Q      Was  it  at  the  beginning  of  July? 

8  A      I  don't  remember. 

9  Q      Was  it  before  you  got  the  transcripts? 

10  A      I  don't  remember. 

1 1  Q      Did  you  —  when  you  received  the  documents 

12  from  Treasury,  were  there  any  restrictions  placed 

1 3  upon  your  use  of  the  documents? 

14  A      I  don't  recall  one  way  or  the  other. 

15  Q      Did  Treasury  ask  you  not  to  show  the 

16  documents  to  the  individual  witnesses'  counsels? 

17  A      I  don't  remember  that. 

18  Q      I'm  going  to  show  you  a  —  it's  been  marked 

19  Bates  Number  534,  we'll  call  it  Exhibit  534,  it's 

20  actually  a  message  for  Francine  Kemer.   It's  dated 

21  July  13th,  and  it's  from  you,  and  it  has  a  little 

22  message  there  that  says  anxious  to  talk  with  you. 
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1  Do  you  remember  what  you  were  anxious  to 

2  talk  Ms.  Kerner  about  on  July  13th? 

3  MR.  SACHS:   Wait  a  minute  so  we  can 

4  understand  what  this  is. 

5  MR.  CHERTOFF:    It's  a  message  from 

6  Francine. 

7  MR.  SACHS:   This  is  a  Treasury  document 

8  presumably;  right? 

9  MR.  CHERTOFF:   Correct;  that  records  a 

10  message  for  Francine  Kerner  that  purports  to  be  from 

1 1  Jane  Sherburne. 

12  MR.  SACHS:   On  July  13th. 

13  THE  WITNESS:   July  13th. 

14  MR.  CHERTOFF:    13th. 

15  THE  WITNESS:   No. 

16  BY  MR.  CHERTOFF: 

17  Q     And  it's  at  10:53  p.m.   It  seems  to  be 

18  circled  there;  does  that  ring  a  bell? 

19  A      Well,  I  know  that  there  were  many  occasions 

20  when  we  were  working  way  past  10:53  p.m.  during  that 

21  time  period,  so,  no,  that  does  not  ring  a  bell. 

22  Q      Is  that  your  Number  456- 1 1 56? 
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1  A      Yes. 

2  Q      Now,  did  you  have  conversations  with 

3  Mr.  Schmalzbach  about  getting  the  transcripts  of  the 

4  Inspector  General  depositions? 

5  A      I  believe  so. 

6  Q      And  why  did  you  talk  to  him  about  it? 

7  A      I  remember  that  we  had  an  understanding 

8  that  we  would  be  receiving  transcripts  after  the 

9  completion  of  all  of  the  IG  depositions. 

10  Q      And  with  whom  did  you  have  that 

1 1  understanding? 

12  A      I  don't  know  how  it  evolved,  but  that's 

13  where  we  ended  up,  and  I  don't  ~  it  was  an 

14  understanding  with  ~  whether  it  was  with  the  IGs  and 

15  the  Treasury  folks,  I'm  not  sure. 

16  And  at  some  point,  I  became  aware  that  the 

17  depositions  were  completed  and  we  hadn't  received  the 

1 8  transcripts  and  I  would  have  spoken  to  Francine  about 

19  that  and  also  I  believe  I  spoke  to  Ken  Schmalzbach 

20  about  that. 

21  Q      Well,  I'm  going  to  —  I  want  to  direct  your 

22  attention  specifically  to  July  15  time  frame,  I'm 
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1  going  to  show  you  what  is  designated  as  Bates  Number 

2  1 145,  which  we'll  use  as  the  identifying  exhibit 

3  number,  which  is  a  portion  of  a  notebook  kept  by  Ken 

4  Schmalzbach,  which  purports  to  record  a  conversation 

5  with  you  that  occurred  on  July  15,  1994. 

6  And  I  want  to  see  if  you  can  recall  this 

7  specific  conversation,  and  I  will  read  it  into  the 

8  record,  proffer  as  to  White  House  witnesses,  T. 

9  transcripts. 

10  MR.  SACHS:    There's  a  question  mark. 

1 1  BY  MR.  CHERTOFF: 

12  Q      Question  mark,  T.  Transcripts should 

13  have  Monday  night;  does  WH,  White  House,  want  before 

14  witnesses  complete  SBC  interviews. 

1 5  Does  that  notation  refresh  your 

16  recollection  about  a  particular  call  you  had  on  July 

17  15th,  1994  trying  to  find  out  when  the  Treasury 

18  transcripts  would  be  available? 

19  A      No. 

20  Q      Did  you  have  a  conversation  with 

21  Mr.  Schmalzbach  before  the  transcripts  were  turned 

22  over  to  you  in  which  you  were  trying  to  determine 
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1  when  they  would  become  ready  to  be  turned  over? 

2  A      Yes,  I  think  I  just  described  that. 

3  Q      And  your  recollection  is  you  had  that 

4  conversation  only  after  the  depositions  had 

5  been  —  had  been  completed? 

6  A      I'm  not  sure,  it  could  have  been  when  we 

7  thought  there  were  only  one  or  two  left  and  wanted  to 

8  figure  out  when  we  might  expect  to  receive  the 

9  transcripts  after  that. 

10  Q      Now,  is  it  your  understanding  that 

1 1  Mr.  Schmalzbach  had  control  of  the  transcripts? 

12  A      No. 

13  Q      So  why  did  you  talk  to  him  about  it? 

14  A      I  think  I  had  an  understanding  that  he  had 

15  some  knowledge  about  timing,  I  don't  think  I 

16  understood  that  he  had  control. 

17  MR.  SACHS:   Michael,  are  these  documents 

1 8  going  to  be  exhibits  to  the  deposition? 

19  MR.  CHERTOFF:    We  don't  append  them  to  the 

20  deposition.   We  identify  them  for  the  record  and 

21  ultimately  I  think  everything  will  be  part  of  the 

22  record. 
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1  MR.  SACHS:   I  understand.   I'm  speaking  in 

2  the  near  term,  will  they  be  available  for  the 

3  witness's  review  prior  to  her  possible  testimony 

4  before  the  committee? 

5  MR.  CHERTOFF:    I  mean  I  don't  think  it's 

6  ever  come  up,  I  guess  we  can  make  it  available. 

7  MR.  SACHS:    I  would  request  that  --  it  may 

8  be  sufficient  that  you've  identified  it  on  the  record 

9  and  that  may  be  all  we  need,  but,  for  example,  there 

10  are  other  ~  there's  other  data  on  that  piece  of 

1 1  paper  that,  for  example,  we  my  want  to  see,  for 

12  example,  the  top  it  says  Jane  S. 

13  MR.  CHERTOFF:    7/15/94. 

14  MR.  SACHS:    Right.   My  only  point  is  I'm 

15  going  to  request  that  any  documents  shown  to  the 

16  witness  be  available  for  her  review. 

17  MR.  CHERTOFF:    Sure. 

18  MR.  SACHS:   Okay. 

19  BY  MR.  CHERTOFF: 

20  Q      When  did  you  ~  withdrawn. 

21  Did  you  begin  to  prepare  a  document  that 

22  was  a  draft  chronology  or  a  draft  chronological 


1  discussion  of  the  facts  that  were  being  developed  in 

2  the  course  of  your  internal  review? 

3  A      Yes. 

4  Q      And  did  you  get  information  from  that 

5  document  strictly  from  your  internal  review,  or  did 

6  you  also  put  into  that  document  information  you 

7  gained  from  other  sources  like  transcripts  from  the 

8  Inspector  General's  depositions  or  the  other  product 

9  of  the  Inspector  General's  investigation? 

10  A      At  what  point  in  time? 

11  Q      At  any  point  in  time. 

12  A      The  initial  preparation  of  the  document 

13  was  —  I  did  with  the  benefit  of  interview  notes  from 

14  our  own  internal  review,  and  that  is  the  document, 

15  and  that's  the  one  you  got  in  front  of  you  there, 

16  that  eventually  became  transformed  into  the 

17  chronology  that  was  attached  to  Lloyd  Cutler's 

18  testimony  and  was  part  of  his  testimony  at  the 

19  hearings. 

20  In  the  process  of  transforming  the  document 

21  in  front  of  you  to  Lloyd's  testimony,  Sharon  Conoway 

22  had  reviewed  the  IG  transcripts  and  annotated  the 
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1  document  that  I  had  prepared  with  information  that 

2  she  had  from  the  IG  transcripts. 

3  Q      Is  she  the  person  within  the  White  House 

4  Counsel's  Office  that  was  designated  to  review  the  IG 

5  transcripts? 

6  A      That's  correct,  she  was  the  detailee  with 

7  the  State  Department  that  we  had  working  with  us. 

8  Q      When  you  prepared  —  withdrawn. 

9  Did  you  in  the  course  of  your  own  interview 

10  review  Roger  Altman? 

1 1  A      Yes. 

12  Q      Did  you  interview  Jean  Hanson? 

13  A      No. 

14  Q      As  of  the  time  —  well,  let  me  show  you 

1 5  page  808 1 S  for  identification  and  ask  you  whether 

16  this  is  the  first  page  of  the  document  that  you've 

17  just  referred  to  as  your  draft  chronology. 

18  (Witness  reviews  the  document.) 

19  THE  WITNESS:   That  looks  like  the  first 

20  page. 

21  BY  MR.  CHERTOFF: 

22 Q      Now,  was  this  document  prepared  on 


1  the  ~  the  typewritten  portion  of  the  document 

2  prepared  on  July  17th,  1994? 

3  A      I'm  not  sure.   Is  this  —  is  this  a  header 

4  that  appears  on  all  the  pages? 

5  Q      No,  it  only  appears  on  the  top  page. 

6  A      Then  I  probably  did  start  preparing  this  on 

7  the  1 7th.   And,  as  I  recall,  I  think  I  stayed  up  all 

8  night  and  did  this  in  one  night. 

9  Q      The  typed  portion  of  the  document? 

10  A      I  believe  so,  I  think  the  date  —  the  17th 

1 1  is  probably  correct. 

12  Q      How  did  you  get  the  information  in  this 

13  document  on  page  1  which  is  next  to  where  it  says 

14  Hanson? 

15  A      I  think  the  footnote  says  we've  only  spoken 

16  to  Hanson's  lawyers,  we've  not  interviewed  Hanson 

17  ourselves.   So  we  obtained  that  information  from  a 

1 8  conversation  with  her  lawyers. 

19  Q      Did  you  have  any  other  sources  of 

20  information  for  that  entry  under  Hanson? 

2 1  A      For  the  typewritten  entry? 

22  Q      Yes. 
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1  A     Not  that  I  recall. 

2  May  I  see  that  entry  again,  let  me  just 

3  make  sure,  I  didn't  read  the  entry  before  I 

4  answered. 

5  (Pause.) 

6  Thank  you. 

7  I  would  have  only  learned  that  from 

8  Hanson's  lawyers. 

9  BY  MR.  CHERTOFF: 

10  Q     Now,  just  to  help  fix  this  in  time  for  you, 

1 1  July  23rd  was  a  Saturday,  so  you  can  work  back  from 

12  that. 

13  During  the  week  before  on  July  28th,  did 

14  you  have  a  conversation  with  Ms.  Kemer  in  which  you 

15  asked  to  see  the  White  House  —  asked  to  see  the 

16  transcripts  of  the  Inspector  General  interviews? 

17  A      I  don't  recall  a  specific  conversation. 

18  Q      Did  you  offer  in  the  course  of  the 

19  conversation  with  Ms.  Kerner  at  a  time  before  you 

20  actually  got  the  transcripts  to  look  at  the 

21  transcripts  and  tell  the  people  ~  tell  Ms.  Kerner 

22  what  significant  —  where  significant 
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1  inconsistencies,  if  any,  exist  between  the  IG 

2  transcripts  and  your  interviews? 

3  A      I  don't  remember  that. 

4  Q      Did  you  ever  suggest  to  Franc  ine  Kemer 

5  that  by  reviewing  the  transcripts  of  the  deposition 

6  interviews,  you  would  be  able  to  communicate  to  her 

7  where  significant  inconsistencies  existed  between  the 

8  IG  deposition  transcripts  and  the  interviews? 

9  A      I  don't  have  a  specific  recollection  of 

10  that,  but  it's  consistent  with  the  way  I  think  we 

1 1  were  all  approaching  that,  that  we  all  recognized 

12  that  we  were  trying  to  find  the  truth  about  what 

13  happened,  and  so  if  I  identified  inconsistencies, 

14  that  suggested  there  was  an  issue  about  what  actually 

1 5  happened,  I  may  have  talked  to  Francine  about  drawing 

16  those  to  her  attention.   But  I  don't  have  a  specific 

1 7  recollection  of  doing  that. 

1 8  Q      When  you  did  your  interviews,  did  you 

19  prepare  interview  notes? 

20  A      Yes. 

21  Q      And  did  you  type  them  up  into  interview 

22  memos? 
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1  A      No. 

2  Q      Did  you  offer  to  furnish  your  notes  to 

3  Ms.  Kerner? 

4  A      No. 

5  Q      Did  you  offer  to  furnish  your  notes  to  the 

6  Inspector  General's  office? 

7  A      Not  that  I  recall. 

8  Q      So  the  manner  which  you  suggested  you  could 

9  share  information  was  one  in  which  you  would  receive 

10  the  transcripts  and  then  identify  back  to  the 

1 1  Inspector  General's  or  Ms.  Kerner  where  there  were 

12  inconsistencies  that  you  found  in  the  transcripts? 

13  A      I  didn't  say  I  suggested  that.   I  said  the 

14  notion  that  you  described  is  consistent  with  the  way 

15  we  were  approaching  the  review  and  the  tasks  that  we 

16  were  all  faced  with,  but  I  don't  have  a  recollection 

17  of  suggesting  that. 

1 8  Q      Did  you  ever  suggest  to  Ms.  Kerner  or  the 

19  Inspectors  General  that  you  would  provide  them  with 

20  your  notes  or  records  of  any  reason  they  could  tell 

2 1  you  whether  there  were  inconsistencies? 

22 A      I  don't  believe  so;  although,  I  think  in 


1  those  early  discussions  about  how  we  proceed  with 

2  this  information  sharing  that  they  may  have  said  that 

3  there  was  some  —  there  may  have  been  some  talk  that 

4  in  lieu  of  getting  White  House  witnesses  for  their 

5  depositions  that  maybe  we  would  share  with  them 

6  our  —  the  substance  of  the  interviews  that  we  had 

7  conducted  or  make  some  sort  of  a  proffer  about  what 

8  they  had  told  us,  but  I  don't  remember  any  more  than 

9  that. 

10  Q      Well,  did  you  ever  think  about  suggesting 

1 1  that  you  would  furnish  your  notes  or  records  of 

12  interviews  to  the  Inspectors  General  so  they  could 

13  have  the  benefit  of  those  in  determining  whether 

14  there  were  any  inconsistencies  with  their  own 

1 5  depositions? 

16  A      I  don't  recall  thinking  about  that.   Our 

17  interview  notes  were  handwritten,  and  I  don't  think 

18  it  would  have  been  a  practical  thing  to  try  and 

19  undertake.  And  it  was  clear  that  we  weren't  going  to 

20  have  time  to  do  formal  interview  memoranda,  so  the 

21  suggestion  doesn't  sound  like  it  was  practical  enough 

22  to  even  think  of. 
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1  Q      Did  you  have  a  meeting  with  OGE  during  the 

2  week  of  July  18th,  1994? 

3  A      I  believe  so. 

4  Q      Where  was  the  meeting? 

5  A      In  Mr.  Cutler's  office,  although,  I 

6  hesitate,  because  there  were  a  few  meetings  that  I 

7  had  with  OGE  at  OGE's  offices.  But  I  think  the  one 

8  on  the  1 8th  or  that  week  whenever  that  was  was 

9  the  —  was  one  that  occurred  in  Mr.  Cutler's  office. 

10  Q      What  was  the  purpose  of  that  meeting? 

1 1  A      The  purpose  of  the  meeting  I  believe  was  to 

12  review  the  state  of  our  factfinding  and  describe  for 

13  them  our  preliminary  conclusions  about  what  that 

14  meant  as  far  as  whether  any  standards  of  conduct  had 

15  been  violated  and  to  determine  if  they  concurred 

16  based  on  the  facts  as  we  understood  them  with  our 

17  conclusion  about  the  application  of  the  standards  of 

18  conduct. 

19  Q      And  what  did  they  say? 

20  A      I  believe  they  told  us  they  thought  we  were 

21  on  the  right  track,  but  I  don't  believe  there  was  any 

22  sort  of  formal  conclusion,  and  I  don't  think  we  had 
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1  completed  ~  as  a  matter  of  fact,  I  know  we  hadn't 

2  completed  our  factfinding  because  we  didn't  have  the 

3  IG  transcripts  yet. 

4  Q      Why  did  you  want  to  meet  with  them? 

5  A      Because  we  didn't  have  the  factfinding  yet, 

6  because  we  knew  hearings  were  going  to  start  on  July 

7  26th  and  time  was  running  out,  we  didn't  have  the 

8  transcripts  yet.   But  we  needed  some  sort  of  guidance 

9  or  direction  from  them,  and  we  thought  we  could 

10  advance  the  ball  and  start  the  process  if  we  brought 

1 1  them  up  to  date  on  where  we  were  at  that  point  in  our 

12  inquiry. 

1 3  Q      What  guidance  did  they  give  you? 

14  A      I  don't  recall  specifically.  I  do  remember 

15  leaving  the  meeting  thinking  that  they  didn't 

16  identify  any  standard  of  conduct  that  we  had 

1 7  overlooked  or  had  been  concerned  with  the  direction 

18  we  were  taking  or  our  initial  preliminary  conclusions 

19  that  if  —  if  the  facts  held  up  as  we  were  presenting 

20  them,  that  our  initial  conclusions  about  the  ~  any 

21  potential  violations  of  the  standards  of  conduct 

22  were  ~  were  correct. 
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1  Q      Did  you  discuss  with  them  either  in  this 

2  meeting  or  at  any  other  earlier  meeting  your  desire 

3  to  have  transcripts  of  the  Inspector  General 

4  depositions? 

5  A      I  don't  remember  discussing  that  with  OGE. 

6  Q      Why  didn't  you  talk  about  it  with  them? 

7  A      I  don't  know. 

8  Q      Did  you  ask  them  to  furnish  you  with  their 

9  copies  of  the  Inspector  General  depositions? 

10  A      I  don't  remember  making  that  request. 

1 1  Q      Did  you  know  that  they  were  getting  copies 

12  of  the  Inspector  General  depositions? 

13  A      I  don't  know  when  they  got  them.   I  think 

14  they  got  them  all  in  one  big  bulk  shipment  at  some 

15  point,  but  I  don't  know  that. 

16  Q      Where  did  you  get  that  idea? 

17  A      Probably  from  Francine. 

18  Q      Did  you  —  what's  your  impression  of  the 

19  manner  in  which  the  Secretary  of  the  Treasury  got  the 

20  transcripts? 

21  A      I  don't  have  any  impression. 

22 Q      Now,  1  didn't  want  to  forget  what 


108 


1  Mr.  Ben-Veniste  had  put  into  the  record  regarding  the 

2  transcripts  which  were  taken  by  the  Inspector 

3  General  —  well,  I'm  going  to  read  from  Inspector 

4  General  transcript  of  Beth  Noland,  page  32  of  the 

5  transcript,  which  is  Bates  number  9579  ~ 

6  MR.  WITTEN:   Is  that  the  White  House  got 

7  them? 

8  MR.  CHERTOFF:    It's  S9579,  it  means  it  was 

9  produced  by  the  White  House. 

10  BY  MR.  CHERTOFF: 

11  Q      I  will  ask  you,  Ms.  Sherburne  ~ 

12  MR.  SACHS:   The  issue  is,  is  this  ~  are 

13  you  suggesting  that  this  is  a  deposition  -  this  is  a 

14  transcript  received  by  the  White  House  from  a  source 

1 5  other  than  Treasury,  in  other  words,  from  ~ 

16  MR.  CHERTOFF:    Yes.   I'll  get  into  that  in 

17  a  second. 

18  MR.  SACHS:    Fine. 

19  BY  MR.  CHERTOFF: 

20  Q      Page  32,  S9579,  Mr.  Cocoa,  we  appreciate 

21  your  coming  and  we  ask  that  you  don't  discuss  what  we 

22  have  discussed  with  you  here  with  anyone  else  at  this 
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1  time,  because  as  you  may  know,  there  are  other 

2  investigations  other  inquiries  going  on  right  now. 

3  It  doesn't  mean  that  you  are  not  to  answer 

4  anybody's  questions,  it's  just  that  we  would  like  to 

5  finish  up  this  week  and  basically  that  is  all  we  are 

6  asking. 

7  Did  you  ~  did  that  statement  or  statements 

8  similar  to  that  come  to  your  attention  when  you  got 

9  transcripts  from  the  lawyers  for  various  witnesses 

10  that  were  deposed  by  the  Inspector  General? 

11  A      I  don't  remember  that  they  did. 

12  Q     Now,  this  —  for  the  record,  this  is 

13  beginning  at  S9578,  it's  Beth  Noland  -- 

14  A      Could  you  just  for  the  record  read  the 

15  answer  to  that  question? 

16  Q      Okay.   Appearances,  Randall  for  the 

17  interviewee  Beth  Noland,  Randall  Turk. 

1 8  Did  Mr.  Turk  send  you  a  copy  of  the 

19  Inspector  General  deposition  when  he  received  it  from 

20  the  Inspector  General? 

21  A      I  think  you  just  said  that  he  did,  so  I  — 

22 Q      I  represented  it,  but  now  I  think  I  want  to 
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1  get  it  from  you.   Did  he? 

2  A      I  don't  remember  that  he  did. 

3  Q      Well,  S9547  is  a  cover  letter  from  Miller 

4  Cassidy,  Larroca,  and  Luwin  to  Sean  Johnston  from 

5  Randall  Turk;  we  are  sending  4 1  pages  including  this 

6  cover  sheet,  please  call  Doreen  Green  at  202  whatever 

7  if  there  are  any  problems  with  the  transmission  of 

8  this  document. 

9  Does  that  refresh  your  memory  that  ~ 

10  MR.  BEN-VENISTE:   Hang  on. 

1 1  BY  MR.  CHERTOFF: 

12  Q      Did  Miller,  Cassidy  send  you  that? 

13  MR.  BEN-VENISTE:   Excuse  me,  had  you 

14  finished  with  the  issue  of  what  was  proposed  to  the 

15  witness? 

16  MR.  CHERTOFF:   Yes,  for  the  time  being. 

17  MR.  BEN-VENISTE:    Well,  I  would  suggest 

18  that's  not  really  fair. 

19  MR.  CHERTOFF:    Well,  let's  get  an  answer  to 

20  this  question  and  we'll  go  back  to  it. 

21  THE  WITNESS:   If  your  question  is  does  this 

22  refresh  my  recollection  about  receiving  it,  yes. 
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1  This  document  says  we  received  it,  I  have  no  reason 

2  to  believe  that  this  document  is  inaccurate. 

3  MR.  CHERTOFF:    Is  there  something  that, 

4  Mr.  Ben-Veniste,  that  I've  read  from  page  32  that  I 

5  left  --  that  I  left  out? 

6  MR.  BEN-VENISTE:   No,  but  there's  a 

7  suggestion  that  this  was  said  in  the  same  way  in  all 

8  cases,  I  think  that  would  be  an  unfair 

9  generalization,  I  would  refer  you  to  9420  ~ 

10  MR.  CHERTOFF:    We'll  get  to  9420. 

1 1  MR.  BEN-VENISTE:   -  for  example. 

12  MR.  CHERTOFF:    Well,  we'll  work  our  way 

13  into  that,  and  if  I  miss  it,  I'm  sure  you'll  bring  it 

14  up. 

15  BY  MR.  CHERTOFF: 

16  Q      How  did  Mr.  Turk  come  to  send  this  to  you? 

17  Did  he  just  send  over  the  transmission? 

18  A      I  don't  remember. 

19  Q      Did  you  have  discussions  with  counsel  for 

20  the  individual  witnesses  who  were  at  the  White  House 

2 1  requesting  them  to  send  copies  of  the  deposition 

22  transcripts  to  you? 


1  A      I  don't  remember  specific  conversations  but 

2  we  may  have. 

3  Q      Did  Mr.  Cutler  have  such  conversations? 

4  A      I  don't  know. 

5  Q      Did  anybody  working  for  you  at  the  White 

6  House  Counsel's  Office  working  have  those 

7  conversations? 

8  A      I  don't  know.    It  looks  from  that 

9  transmittal  sheet  as  if  Sean  Johnston  may  have. 

10  Q      Now,  Sean  Johnston's  position  was  what? 

1 1  A      Legal  assistant. 

12  Q      She's  not  a  lawyer? 

13  A      No. 

14  Q      So  is  it  fair  to  say  she  would  not  have 

15  made  the  decision  to  request  these  documents  and 

16  obtain  them  from  private  counsel? 

17  A      I  think  that's  probably  right. 

1 8  Q      During  the  occasions  you  were  discussing  it 

19  with  anybody  from  Treasury  to  get  Treasury  to  send 

20  you  copies  of  transcripts,  did  you  ever  indicate  to 

21  people  that  you  talked  to  at  Treasury  that  you  were 

22  getting  copies  of  the  transcripts  from  witnesses? 
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1  A      Yes. 

2  Q      Who  did  you  tell  that  to? 

3  A      I  believe  I  told  that  to  at  least  Steve 

4  McHale,  and  there  may  have  been  others. 

5  Q      When  did  you  tell  it  to  Mr.  McHale? 

6  A      I'm  not  sure  when  I  would  have  told  him  the 

7  first  time.   I  know  we  discussed  it  in  connection 

8  with  the  letter  that  he  sent  over  with  the 

9  transcripts  on  July  23rd. 

10  Q      What  did  he  say  to  you  about  it? 

1 1  MR.  SACHS:    What  did  he  say  to  her? 

12  BY  MR.  CHERTOFF: 

13  Q      Yes.   What  did  Mr.  McHale  say  to  you  when 

14  the  subject  came  up  on  July  23rd? 

15  A      Well,  I  don't  think  my  answer  to  that 

16  question  would  make  any  sense  unless  I  told  you  what 

17  I  said  to  him. 

18  Q      Okay,  that's  fine.   I  thought  you  had  told 

19  us,  go  ahead. 

20  A      Mr.  McHale  had  told  me  that  he  would 

21  provide  the  transcripts  if  we  agreed  that  we  would 

22  not  show  them  to  other  witnesses,  and  he  put  certain 
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1  restrictions  on  the  transcripts.   And  at  that  point, 

2  I  said  to  him,  well,  you  know  we've  received  these 

3  transcripts  from  some  of  the  lawyers  for  the 

4  individual  witnesses  and  certainly  your  restrictions 

5  can't  apply  to  those,  and  I  believe  he  acknowledged 

6  that  that  was  the  case. 

7  Q      What  did  he  acknowledge  was  the  case,  that 

8  you  had  received  them  or  the  restrictions  wouldn't 

9  apply? 

10  A      Well,  he  knew  that  we  were  receiving  them, 

1 1  I  believe  before  that  time,  but  the 

12  restrictions  ~  that  the  restrictions  would  not  —  he 

13  couldn't  impose  restrictions  on  transcripts  that  we 

14  had  received  from  sources  other  than  Treasury. 

1 5  Q      What  gives  you  the  impression  he  knew 

16  before  this  conversation  on  the  23rd  of  July  that  you 

1 7  were  receiving  transcripts  from  the  witnesses? 

18  A      It  wasn't  anything  I  was  hiding  from  him, 

19  and  I  believe  that  was  something  that  we  had 

20  discussed  prior  to  that  time. 

21  Q      With  who? 

22  A      I  don't  know,  Treasury  people,  it  could 
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have  been  McHale. 

Q      Was  it  discussed  with  Ms.  Black? 

A      I  don't  recall. 

Q      Was  it  discussed  with  Ms.  Kerner? 

A      I  don't  have  a  specific  recollection  of 
discussing  it. 

Q      But  you  do  have  a  ~  some  recollection  of 
having  a  discussion  with  someone  at  Treasury  before 
July  23rd  about  the  fact  the  White  House  was 
receiving  transcripts  from  individuals? 

A      Sure. 

Q      Did  that  discussion  occur  before  the 
transcripts  were  received  from  the  individuals  or 
only  after  they  had  been  received? 

A      I  don't  remember. 

Q      And  is  it  your  testimony  that  the  person 
you  spoke  to  about  this  at  Treasury  before  July  23rd 
raised  no  objection  about  it? 

A      I  believe  that's  right.    I  don't  remember 
anyone  registering  an  objection  to  it.    I  don't 
remember  this  being  an  issue. 

Q      The  next  deposition  beginning  at  S9360  and 


S9361  is  a  letter  from  Dickstein,  Shapiro  and  Morin 
to  Francine  Kerner. 

Do  you  recognize  that  letter  as  having  been 
part  of  a  deposition  that  was  furnished  to  you  by 
somebody  other  than  the 

Treasury  —  withdrawn  ~  someone  before  July  23rd, 
1994? 

A      I'm  just  looking  at  the  document,  so  I'm 
not  listening  to  your  question,  let  me  — 

Q      All  right,  take  a  look. 

(Witness  reviews  the  document.) 
MR.  SACHS:    What  was  the  question? 
BY  MR.  CHERTOFF: 

Q      All  right.    The  question  is,  does 
this  —  do  you  recognize  this  letter  as  having  come 
to  you  along  with  an  accompanying  deposition  of 
Maureen  Rynn  from  the  witness? 

A      No. 

Q      Were  —  where  did  you  get  this? 

A      I  got  it  from  you. 

Q      Originally. 

A      I  don't  mean  to  be  cute,  but  I  don't  —  I 
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1  don't  have  any  doubt  that  it  ~  I  see  it's  got  the  S 

2  number  which  is  our  Bates  number  that  this  is 

3  something  that  we  were  provided  ~  I  actually  don't 

4  know  if  we  were  provided  ~  this  doesn't  say 

5  that  ~  that  we  get  the  transcript.   If  this  was  ~ 

6  Q      This  is  the  transmittal  attached. 

7  A      The  transmittal  — 

8  Q      The  transmittal  attached  with  the  S9362 

9  through  S9382. 

10  A      Okay.   Then  I  have  no  reason  to  believe 

1 1  that  this  isn't  something  that  was  provided  to  the 

12  White  House  by  Mr.  Simon. 

13  MR.  CHERTOFF:    I  notice,  Mr.  Sachs,  you're 

14  turning  to  the  page  I  was  about  to  turn  to. 

15  MR.  SACHS:   That's  because  we  both  come 

16  from  the  same  stock. 

17  MR.  CHERTOFF:    So  I  will  read  it  into  the 

1 8  record. 

19  BY  MR.  CHERTOFF: 

20  Q      It's  Page  17,  Mr.  Hurly  --  Ms.  Hurly,  on 

21  the  record,  we  just  wanted  to  thank  you  for  coming 

22  today.   We  know  your  schedule  is  very  busy,  we  would 
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1  ask  that  you  keep  what  we  discussed  in  confidence, 

2  and  we're  not  asking  that  you  not  cooperate  with 

3  other  ongoing  investigations. 

4  THE  WITNESS:   Certainly;  I'm  appreciative 

5  of  the  opportunity  to  let  the  record  reflect  this  and 

6  thank  you  for  accommodating  me  on  a  Saturday. 

7  Let  me  ask  you  whether  you  recall  getting  a 

8  transcript  from  Mr.  Sloan's  attorney  directly? 

9  A      Yes. 

10  Q      And  that  was  Mr.  Romantosky? 

11  A      Yes. 

12  Q      How  did  that  come  to  you? 

13  A      I  don't  recall.  I  think  --  as  I've  told 

14  you,  I  didn't  read  any  of  these  transcripts,  so  I 

15  wasn't  -  I  don't  recall  how  we  received  them  and 

16  when  we  received  them  from  the  individual  lawyers. 

17  Q      Okay.   I'm  going  to  direct  your  attention 

18  to  page  26,  it's  9505.    I  just  want  to  make  sure  you 

19  have  the  same  --  actually  I  think  this  might  not  be  a 

20  complete  deposition. 

21  MR.  CHERTOFF:    Off  the  record  for  a 

22  moment. 
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1  (Discussion  off  the  record.) 

2  BY  MR.  CHERTOFF: 

3  Q      Do  you  remember  Mr.  ~  who  Mr.  Snyder 

4  represented? 

5  A      Bruce  Lindsey. 

6  Q      And  did  Mr.  Lindsey  provide  you  with  a 

7  copy  ~ 

8  MR.  SACHS:   Excuse  me,  what  was  the  answer, 

9  Bruce? 

10  THE  WITNESS:   Bruce  Lindsey. 

1 1  BY  MR.  CHERTOFF: 

12  Q      Did  Mr.  Lindsey  or  his  lawyer  provide  you  a 

13  copy  of  his  deposition  transcript? 

14  A      I  don't  remember. 

15  Q      Let  me  show  you,  and  I  apologize,  what  is  a 

16  portion  of  a  deposition  that  was  produced  to  us,  it's 

17  S9450  through  9506,  which  indicates  Ms.  Dyer  and 

1 8  Mr.  Snyder  as  being  the  lawyers  who  were  the  people 

19  who  were  asking  you  questions,  and  ask  you  whether 

20  that  refreshes  your  memory  that  you  had  gotten  a 

21  transcript  from  Mr.  Lindsey  or  his  attorney. 

22  MR.  SACHS:   The  witness  has  said  she  never 
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1  read  any  transcripts.   I  don't  see  how  it  can  refresh 

2  her  recollection. 

3  MR.  CHERTOFF:    It  may  just  refresh  your 

4  recollection. 

5  MR.  SACHS:   So  might  looking  at  my  shoe, 

6  too,  but  it  isn't  ~ 

7  MR.  CHERTOFF:    I  can  ask  that  question,  and 

8  it  works  sometimes. 

9  THE  WITNESS:   Do  you  know  if  we  produced 

10  all  the  IG  transcripts  to  you? 

1 1  What  I  don't  know  from  this,  Mike,  I  don't 

12  have  —  if  you  tell  me  that  there's  something  that 

13  says  that  we  got  this  transcript  from  Mr.  Lindsey,  we 

14  did. 

15  I'm  just  worried  that  by  me  relying  on 

16  these  S  numbers  that  -  that  they're  wrong,  because  I 

17  believe  there  was  some  talk  about  providing  you  all 

1 8  of  the  transcripts  that  we  got  from  the  ~  from 

19  thelG. 

20  BY  MR.  CHERTOFF: 

21  Q      If  you're  not  certain,  Jane,  then  say  you 

22  don't  know,  I  don't  want  to  get  you  into  trouble 
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1  unintentionally. 

2  A      There's  a  cover  and  if  there's  a 

3  transmittal  letter  ~ 

4  Q      I  don't  have  a  transmittal  letter. 

5  A      This  one  is  ~ 

6  Q      Did  you  get  a  transcript  from  Mr.  Ickes 

7  from  his  attorney  Mr.  Bennett? 

8  A      I  don't  remember. 

9  Q      Let  me  show  you  what  is  S9383,  which  is  a 

10  fax  cover  sheet  misspelling  your  name,  that  appears 

1 1  from  the  fax  line  to  be  generated  from  Skadden,  Arps 

12  on  July  22nd,  1994. 

13  Does  that  help  you  ascertain  that  you 

14  received  a  copy  of  that  transcript  from  Mr.  Ickes' 

15  attorney  on  July  22nd? 

16  A      Is  the  transcript  38  pages  or  37  pages? 

17  Q      I'll  show  you  S9340  through  9420  which  is 

1 8  the  accompanying  transcript. 

19  A      It's  got  the  fax  footprint  on  it? 

20  Q      Yes. 

21  A      Then  I  assume  we  received  this  from 

22  Mr.  Ickes'  attorney  on  July  22nd. 
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1  Q      Do  you  know  how  that  came  about? 

2  A      No. 

3  Q      Now,  I  want  to  direct  your  attention  to  the 

4  course  of  ~  throughout  the  course  of  this 

5  deposition,  there  are  hand  ~ 

6  MR.  SACHS:   Ickes'  deposition? 

7  BY  MR.  CHERTOFF: 

8  Q      Yes,  Ickes  deposition,  which  begins  at 

9  S9340,  there  are  brackets  or  lines  drawn  along 

10  certain  passages. 

1 1  Do  you  know  who  drew  those  lines? 

12  MR.  BEN-VENISTE:   Off  the  record  a  minute. 

13  (Discussion  off  the  record.) 

14  THE  WITNESS:   No. 

15  BY  MR.  CHERTOFF: 

16  Q      Do  you  know  whether  the  deposition  came  to 

17  you  that  way? 

18  A      I  don't  know.    I  don't  remember  ever  seeing 

19  it. 

20  MR.  SACHS:    Off  the  record. 

2 1  (Discussion  off  the  record.) 

22  BY  MR.  CHERTOFF: 
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1  Q      Again,  to  address  Mr.  Ben-Veniste's  point 

2  at  S9420,  which  is  the  concluding  page  of  that 

3  deposition,  Ms.  Hurley,  he  says,  we'd  also  like  to 

4  request  just  simply  request  that  you  keep  what  was 

5  discussed  here  in  confidence. 

6  Certainly  there  are  other  ongoing 

7  investigations,  and  we're  not  asking  that  you  not 

8  cooperate  with  those,  that's  all,  and  then  Mr.  Coco 

9  says  thank  you. 

10  Did  you  know  that  Ms.  Kerner  and  other 

1 1  people  in  the  General  Counsel's  Office  were  involved 

12  in  editing  the  draft  IG  report  that  was  to  go  to  the 

13  Office  of  Government  Ethics? 

14  A      No. 

15  Q      Did  you  ever  have  any  discussion  with 

16  Ms.  Kerner  where  she  indicated  that  she  or  anybody 

17  else  in  the  Office  of  General  Counsel  was  having 

1 8  input  into  that  report? 

19  A      Into  the  report  that  the  ~ 

20  Q      That  the  IGs  were  sending  to  OGE. 

21  MR.  PORTNOY:    I'm  sorry,  was  Ms.  Kerner  or 

22  anyone  else  in  the  Office  of  General  Counsel? 
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1  BY  MR.  CHERTOFF: 

2  Q      Did  you  ever  have  a  discussion  with 

3  Ms.  Kerner  that  she  said,  either  she  or  someone  in 

4  the  Office  of  General  Counsel  was  having  input  into 

5  the  report  that  the  IGs  were  going  to  send  to  the 

6  Office  of  Government  Ethics? 

7  MR.  PORTNOY:    I  just  want  to  clarify,  did 

8  someone  else  suggest  Ms.  Kerner  was  for  the  purpose 

9  of  this  investigation  part  of  the  Office  of  General 

10  Counsel? 

1 1  MR.  CHERTOFF:    She  was  part  of  the  Office 

12  of  General  Counsel. 

13  MR.  PORTNOY:    I'm  not  sure  that  was 

14  established,  but  I  just  wanted  to  make  that  record. 

15  THE  WITNESS:    I  didn't  understand  that  she 

16  was  part  of  the  Office  of  General  Counsel,  and  I 

17  didn't  frankly  even  know  that  the  IG  was  preparing  a 

18  report  for  OGE. 

19  BY  MR.  CHERTOFF: 

20  Q      Did  you  know  that  they  were  preparing  a 

21  chronology  or  some  kind  of  factual  submission? 

22  A      No. 


5916 

125 

1  Q      Did  you  ever  seek  to  have  input  into  any 

2  submission  or  report  that  the  Inspectors  General  were 

3  going  to  submit  to  OGE? 

4  A      No. 

5  Q      How  did  you  think  the  Inspectors  General 

6  were  going  to  get  the  product  of  their  investigation 

7  before  the  Office  of  Government  Ethics? 

8  A      I  understood  they  were  giving  them  the 

9  transcripts. 

10  Q      Did  you  think  that  was  all  they  were  going 

1 1  to  give  them? 

12  A      I  think  that's  what  I  did  understand. 

13  Q      Where  did  you  get  the  understanding  from? 

14  A      I  don't  recall. 

15  Q      Now,  on  July  23rd,  did  you  finally  receive 

16  from  the  Treasury  Department  itself  a  set  of  the 

17  transcripts  of  the  Inspector  General's  depositions? 

18  A      Yes. 

19  Q      And  how  did  that  come  about? 

20  MR.  WITTEN:   How  did  she  physically  receive 

2 1  them  or  what? 

22 BY  MR.  CHERTOFF: 
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1  Q      Now,  how  did  it  come  about  that  you 

2  received  them? 

3  A      Well,  there  came  a  time  when  we  understood 

4  that  all  the  depositions  had  been  completed. 

5  Q      Where  did  you  get  that  information  from? 

6  A      I  don't  remember.   The  hearings  were 

7  approaching,  we  didn't  have  the  transcripts,  and  I 

8  had  made  phone  calls  to  various  people  in  Treasury 

9  and  the  IG  inquiring  about  when  we  were  to  get  the 

10  transcripts. 

1 1  It  was  clear  that  there  was  some  sort  of  a 

12  holdup,  I  didn't  know  what  it  was,  so  at  some  point  I 

13  went  to  Lloyd,  I  had  been  advising  him  about  the 

14  status  of  our  receipt  of  the  transcripts  that  we 

15  hadn't  gotten  them  yet,  and  we  were  becoming 

1 6  increasingly  concerned  that  we  had  forgone 

17  opportunities  to  interview  people  and  reliance  on  an 

18  understanding  that  we  would  get  the  transcripts  and 

1 9  that  that  time  was  running  out. 

20  He  had  to  make  a  report  to  the  President 

21  and  complete  his  testimony  to  Congress,  and  we  still 

22  didn't  have  critical  information. 
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1  And  so  when  I  felt  as  if  I  had  exhausted 

2  all  avenues  to  try  and  dislodge  the  transcripts,  I 

3  suggested  or  talked  to  Lloyd  about  the  possibility  of 

4  contacting  Secretary  Benson,  and  my  understanding  is 

5  that  he  did  talk  to  Secretary  Benson. 

6  I  don't  remember  what  day,  I  suspect  it  was 

7  the  22nd,  because  I  recall  that  very  shortly  after 

8  that  conversation  we  obtained  the  transcripts. 

9  Q      You  said  you  had  been  operating  in  reliance 

10  upon  an  understanding  that  you  would  get  the 

1 1  transcripts. 

12  With  who  did  you  at  the  White  House  have 

13  that  understanding? 

14  A      I  believe  we  had  the  understanding  with  the 

15  IGs. 

16  Q      When  did  that  understanding  occur? 

17  A      Sometime  after  July  5th  and  before  July 

18  23rd. 

19  Q      And  how  did  you  learn  about  this 

20  understanding? 

21  A      I  don't  recall  precisely. 

22 Q      Did  you  enter  into  the  understanding  with 
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1  one  of  the  IGs? 

2  A      I  don't  remember  how  we  —  how  the 

3  discussion  evolved.   I  know  at  some  point  we 

4  recognized  that  we  were  not  going  to  interview  these 

5  people  because  we  were  going  to  get  the  transcripts. 

6  Q      When  you  say  we  recognized  it,  who's  the 

7  "we"? 

8  A      We  would  have  been  the  White  House,  Lloyd, 

9  myself.   And  I  don't  ~  I  don't  remember  the  precise 

10  moment  in  time  that  we  had  that  understanding. 

1 1  Q      When  you  say  that  understanding,  you  mean 

12  the  understanding  within  —  yourself  within  the  White 

1 3  House  or  an  understanding  with  some  responsible 

14  person  at  Treasury? 

15  A      OrtheIG? 

16  Q      Well  - 

17  A      I  mean  we  clearly  had  an  understanding  with 

18  somebody  outside  of  the  White  House  or  we  wouldn't 

19  have  relied  on  it  and  lost  the  opportunity  to 

20  interview  these  people  ourselves.   And  so,  you  know, 

21  I  don't  recall  precisely  with  whom  that  understanding 

22  was  reached,  but  ~ 
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1  Q      Was  it  with  the  Secretary  of  Treasury? 

2  A      I  don't  know. 

3  Q      Did  Lloyd  Cutler  have  an  understanding 

4  between  himself  and  the  Secretary  of  the  Treasury 

5  about  the  facts  that  you  were  going  to  get  the 

6  transcripts? 

7  A      He  may  have,  I  don't  know. 

8  Q      Of  your  own  —  this  was  ~  getting  the 

9  transcripts  was  an  important  point  here;  right? 

10  A      Absolutely. 

1 1  Q      You  had  to  get  ready  for  the  hearing; 

12  correct? 

13  A      Yes. 

14  Q      And  in  your  mind,  an  important  part  of 

15  getting  ready  for  the  hearings  was  having  an 

16  understanding  of  what  people  who  you  had  not  had  the 

17  opportunity  to  interview  had  said  about  the  subject 

18  matter;  correct? 

19  A      I  think  it  was  more  important  from  the 

20  perspective  of  an  internal  review.   We  were  trying  to 

21  make  conclusions  about  the  conduct  of  White  House 

22  officials,  whether  there  had  been  improper  contacts, 
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1  what  contacts  had  occurred  and  what  we  needed  to  know 

2  before  we  could  complete  our  internal  review  and  draw 

3  conclusions  about  that  conduct,  whether  there  was 

4  anyone  sitting  at  RTC  who  said  that  someone  from  the 

5  White  House  had  called  them  up  and  put  pressure  on 

6  them  with  respect  to  the  Madison  investigation. 

7  We  didn't  have  that  critical  piece  of 

8  information,  so  we  could  not  complete  our  work. 

9  Q      So  in  order  to  address  this  critical 

10  concern,  you  made  repeated  requests  to  people  at  the 

1 1  Treasury  about  when  you  could  get  the  transcripts; 

12  correct? 

13  A      That's  correct. 

14  Q      You  talked  to  Ms.  Kerner;  right? 

15  A      About  when  ~ 

16  Q      You  could  get  the  transcripts. 

17  A      We  could  get  the  transcripts,  yes. 

18  Q      You  talked  to  Mr.  Schmalzbach? 

19  A      Yes. 

20  Q      With  which  person  that  you  personally  spoke 

21  did  you  get  an  agreement  on  behalf  of  Treasury  or  the 

22  Inspectors  General  that  you  were  going  to  get  the 
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1  transcripts? 

2  A      I  don't  remember  a  handshake  on  this.   I 

3  remember  -- 

4  Q      Do  you  remember  a  nod  — 

5  A      —  reaching  an  understanding. 

6  Q      With  whom? 

7  A      I  don't  recall  precisely  with  whom. 

8  Q      Was  this  a  point  that  was  important  enough 

9  for  you  to  document  with  a  letter? 

10  A      In  an  ideal  world,  perhaps,  but  we  were 

1 1  operating  under  time  constraints  that  didn't  permit 

12  the  luxury  of  documenting  understandings  that  we 

13  thought  we  had  reached  with  people  in  good  faith. 

14  Q      Well,  who  is  the  person  with  whom  you 

15  personally  reached  the  understanding? 

16  MR.  SACHS:    I  think  it's  been  asked  and 

17  answered,  Michael. 

18  BY  MR.  CHERTOFF: 

19  Q      If  you  know. 

20  A      I  think  I  said  I  don't  recall. 

21  Q      And  do  you  know  —  again,  I'm  asking  you 

22  again,  did  Mr.  Cutler  have  an  understanding  with 


1  someone  he  reached  and  told  you  about? 

2  A      He  may  have,  I  don't  recall. 

3  Q      Now,  your  recollection  is  that  sometime 

4  shortly  before  July  23rd,  perhaps  on  July  22nd,  you 

5  went  to  Mr.  Cutler  and  asked  him  to  approach  his 

6  secretary  about  getting  you  the  transcripts; 

7  correct? 

8  A      I  think  I  went  to  Mr.  Cutler  and  told  him 

9  that  we  still  didn't  have  the  transcripts,  describe 

10  for  him  —  we  were  in  constant  contact  so  he  would 

1 1  have  been  aware  of  this  on  a  daily  basis,  anyway,  but 

12  describe  for  him  the  steps  that  I  had  undertaken,  who 

13  I  had  spoken  to  in  order  to  try  and  determine  what 

14  the  holdup  was  and  when  we  could  receive  these,  and 

1 5  then  talk  to  him  about  what  ought  to  be  the  next  step 

16  and  whether  it  was  time  or  necessary  for  him  to  place 

17  a  call  to  Secretary  Benson. 

18  Q      And  what  did  he  say? 

19  A      He  placed  a  call. 

20  Q      Did  he  say  about  any  earlier  discussions  he 

2 1  had  with  Secretary  Benson? 

22  A      I  don't  remember. 


132 


5920 

133 

1  Q      And  did  he  tell  you  what  happened  in  the 

2  call? 

3  A      Yes. 

4  Q      What  did  he  tell  you? 

5  A      He  told  me  that  he  believed  we  would  be 

6  getting  the  transcripts. 

7  Q      Is  that  all  he  said? 

8  A      That's  all  I  recall. 

9  Q      What's  the  next  thing  that  happened  with 

10  respect  to  the  transcripts? 

11  A      I  had  a  telephone  conversation  with  Steve 

12  McHale. 

13  Q      When? 

14  A      I  don't  know  if  was  the  22nd  or  the  23rd, 

15  the  letter's  dated  the  23rd,  but  it  would  have  been 

1 6  after  the  conversation  that  Lloyd  had  with  ~  with 

17  the  Secretary  in  which  he  told  me  that  we  would  be 

1 8  receiving  the  transcripts. 

19  Q      And  what  did  Mr.  McHale  say  to  you? 

20  A      I  think  I've  described  that  conversation 

2 1  already  to  some  extent  where  we  ~ 

22 Q      Give  us  the  full  conversation.  That's 


1  true,  you  gave  us  a  portion  of  it,  but  let's  get  the 

2  whole  conversation. 

3  A      I  believe  he  said  that  they  were  preparing 

4  the  transcripts  to  send  over  to  us  and  that  he  wanted 

5  to  send  them  with  the  transmittal  letter  that  would 

6  reflect  an  understanding  that  we  would  only  —  that 

7  we  would  not  show  the  transcripts  to  witnesses  or 

8  their  lawyers  until  after  the  restriction  had  been 

9  lifted  or  something  to  that  effect,  it's  spelled  out 

10  in  the  letter. 

1 1  Q      I'm  going  to  show  you  a  copy  of  6877  for 

12  identification  which  is  a  copy  of  a  letter  to  you 

13  dated  July  23rd,  1994. 

14  Is  this  a  letter  about  which  you've  just 

15  testified? 

16  A      Yes. 

17  Q      Now,  it  says  here  in  the  second  paragraph, 

18  as  we  discussed,  these  transcripts  are  being  provided 

19  to  you  solely  to  assist  you  in  the  preparation  for 

20  Mr.  Cutler's  testimony  before  the  House  and  Senate 

21  and  Bank  Committee  hearings. 

22  You  have  agreed  that  the  transcripts  we  are 
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1  providing  to  you  with  this  letter  will  not  be 

2  disclosed  publicly  or  shown  to  individuals  other  than 

3  Mr.  Cutler  who  may  be  called  as  witnesses  by  either 

4  committee  until  such  time  as  we  advise  you  that  this 

5  restriction  is  no  longer  necessary. 

6  Similarly,  you  have  agreed  not  to  disclose 

7  these  transcripts  to  counsel  for  any  such 

8  individuals.   Please  let  me  know  immediately  if  my 

9  understanding  of  our  agreement  is  not  correct. 

10  Did  you  ever  tell  Mr.  McHale  that  your 

1 1  understanding  of  the  agreement  was  —  that  his 

12  understanding  of  the  agreement  was  not  correct? 

13  A      No,  I  did  not. 

14  Q      What  was  the  discussion  that  you  had  that 

1 5  led  to  this  paragraph? 

16  A      I  think  he  essentially  told  me  that  this 

17  was  a  condition,  we  had  to  accept  it  or  we  wouldn't 

1 8  get  the  transcripts. 

19  Q      Did  he  say  who  imposed  the  condition? 

20  A      No. 

21  Q      Did  he  tell  you  why  they  wanted  this 

22  condition  observed? 
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1  A      I  don't  remember. 

2  Q      Did  you  understand  in  your  own  mind  why 

3  they  wanted  it  observed? 

4  MR.  SACHS:    You  mean  does  she  have  an 

5  opinion? 

6  MR.  CHERTOFF:    Yes. 

7  THE  WITNESS:    I  don't  remember  if  I  did  at 

8  the  time.   I  ~  I  can  assume  that  the  reason  — 

9  MR.  SACHS:    Let's  not  do  that. 

10  THE  WITNESS:   Okay. 

1 1  BY  MR.  CHERTOFF: 

12  Q      Did  there  ever  come  a  time  you  had  an 

13  understanding  of  why  this  restriction  had  been  put  on 

14  the  handling  of  the  transcripts? 

15  A      Why  Treasury  had  put  this  restriction  in? 

16  Q      Yes. 

17  A      I  don't  believe  I  ever  had  an  understanding 

18  what  was  in  Treasury's  mind. 

19  Q      Did  you  ever  have  an  opinion  about  why  this 

20  provision  was  ~  was  considered  desirable  by 

21  Treasury?  Did  you  ever  speculate  about  it? 

22  A      I  believe  that  this  provision  is  in  here 
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1  because  Treasury  had  concerns  that  we  would  use  these 

2  transcripts  to  prepare  witnesses  for  their  Senate  and 

3  House  testimony,  and  that  they  didn't  want  us  to  do 

4  that. 

5  Q      Did  they  ever  spell  it  out  for  you  that 

6  way? 

7  A      Well,  it's  spelled  out  almost  that  way  in 

8  the  letter. 

9  Q      So  you  understood  when  you  got  the  letter 

10  that  what  they  were  trying  to  avoid  was  having 

1 1  witnesses  other  than  Mr.  Cutler  look  at  the  testimony 

12  of  other  witnesses  so  they  could  perhaps  suggest 

13  their  testimony  to  prepare  themselves  based  on  the 

14  knowledge  of  what  other  people  had  previously 

15  testified  to  under  oath;  correct? 

16  A      I  think  I  would  have  had  the  sense  that 

17  they  were  concerned  more  about  appearances  than  the 

18  fact  that  anything  like  that  would  actually  happen. 

19  Q      With  that  amendment,  do  you  agree  with  my 

20  characterization  of  what  the  purpose  of  this 

21  restriction  was? 

22 A      Why  don't  you  characterize  it  again? 
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1  Q      You  understood  they  didn't  want  you  to 

2  have  ~  you  show  one  witness  what  the  other  witness 

3  said  before  the  witness  testified;  right? 

4  A      I  believe  that's  what  the  letter  says. 

5  Q      And  you  understood  the  reason  for  that  was 

6  to  avoid  either  the  appearance  or  the  reality  that 

7  one  witness  might  tailor  his  or  her  testimony  based 

8  on  the  knowledge  of  what  someone  else  had  said; 

9  correct? 

10  A      I  don't  know  that  I  understood  that  that 

1 1  was  Treasury's  reason.   I  know  what  it  says  here, 

12  they  said  you  can't  use  these  transcripts.  You  can't 

13  show  a  transcript  to  a  witness  who's  going  to 

14  testify  ~  you  can't  show  a  transcript  of  other 

15  witnesses  to  a  witness  who's  going  to  testify  before 

16  Congress.   I  understand  what  that  says. 

17  Q      Now,  did  you  understand  this  restriction  to 

18  allow  disclosure  of  the  substance  of  a  transcript  to 

19  a  witness  other  than  the  witness  whose  transcript  it 

20  was  as  long  as  you  didn't  show  the  second  witness  the 

2 1  physical  transcript? 

22  A      I  don't  know  what  my  understanding  was. 
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1  The  fact  is  we  never  did  that. 

2  Q      So  —  but  you  didn't  have  —  let  me  put  it 

3  to  you  this  way.   When  you  got  this  letter  and  read 

4  it,  did  you  believe  that  the  letter  or  the 

5  restriction  imposed  would  have  allowed  you  to 

6  communicate  to  witness  number  1  what  witness  number  2 

7  had  said  in  the  deposition  as  long  as  you  did  so  in 

8  summary  fashion  as  opposed  to  literally  showing  them 

9  the  transcript? 

10  A      I  don't  believe  so. 

1 1  Q      You  understood  the  purpose  of  the 

12  restriction  was  to  keep  the  contents  of  one  witness' 

13  testimony  out  of  —  out  of  the  hands  of  another 

14  second  witness;  correct? 

15  A      I  don't  know,  Mike,  that  I  thought  about  it 

16  with  that  kind  of  specificity.   I  understood  the 

17  restriction  as  stated  here.   We  never  used  the 

1 8  transcripts,  either  the  substance  or  the  actual  pages 

19  of  the  transcript  with  any  witness  who  was  testifying 

20  before  Congress. 

2 1  Q      Did  you  ever  send  it  to  a  lawyer  so  the 

22  lawyer  could  use  it  with  a  witness? 
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1  A      Not  that  I  recall. 

2  MR.  SACHS:    Can  we  take  a  break,  soon, 

3  Mike? 

4  MR.  CHERTOFF:    Do  you  want  to  take  a  couple 

5  minutes  now? 

6  MR.  SACHS:    Yes. 

7  MR.  CHERTOFF:    All  right,  fine. 

8  (A  brief  recess  was  taken.) 

9  BY  MR.  CHERTOFF: 

10  Q      Ms.  Sherburne,  at  the  time  you  received  the 

1 1  transcripts,  was  it  your  understanding  that  all  the 

12  interviews  had  been  completed? 

13  MR.  WITTEN:    Since  we  had  a  break  here, 

14  you're  talking  about  the  transcripts  on  July  23rd? 

15  MR.  CHERTOFF:    On  July  23rd. 

16  THE  WITNESS:   At  some  point  I  knew  that 

17  Jean  Ludwig  was  either  yet  to  be  done  or  hadn't  been 

18  done,  I  don't  know  if  I  knew  that  on  July  23rd. 

19  BY  MR.  CHERTOFF: 

20  Q      Did  you  ever  receive  notification  from  the 

21  Treasury  Department  that  the  restriction  on  showing 

22  or  disclosing  the  transcripts  to  individuals  had  been 
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1  lifted? 

2  A      I  have  learned  since  that  at  some  point  the 

3  restriction  was  listed.   I  don't  know  that  it  was 

4  lifted  in  any  sort  of  meaningful  way,  although,  I 

5  believe  there's  some  documentary  suggestion  that  it 

6  was  lifted  on  the  26th  of  July. 

7  Q      What's  the  documentary  suggestion? 

8  A      I  think  there's  a  letter  from  someone  if  it 

9  was  Bob  Seska  or  someone  that  made  reference  to  a 

10  July  26th  or  maybe  it  was  in  response  to  some  of 

1 1  Senator  Bond's  questioning  following  the  date  that 

12  that  was  a  date  that  I  saw  in  a  chronology.   But 

13  there  was  something  that  ~  where  somebody  placed  a 

14  date  to  the  lifting  of  the  restriction. 

15  Q      Between  July  23rd  and  August  3rd  or  August 

16  the  5th,  1994,  did  anyone  communicate  to  you  that  the 

1 7  restriction  on  the  letter  July  23rd,  had  been  lifted? 

18  A      I  remember  having  an  understanding  at  some 

19  point  that  the  restriction  had  been  lifted. 

20  Q      From  whom? 

21  A      I  believe,  but  I  don't  remember  how  I  got 

22  the  understanding. 
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1  Q      Did  you  see  something  in  writing? 

2  A      No. 

3  Q      Did  someone  tell  you? 

4  A      I  don't  remember.  At  the  point  at  which  we 

5  got  the  restriction,  it  was  irrelevant,  we  had  ~  the 

6  restriction  was  lifted,  we  had  completed  the  review, 

7  Lloyd  had  testified.   We  had  completed  his  —  the 

8  chronology  that  was  attached  to  his  testimony. 

9  Q      For  the  House? 

10  A      For  the  House  and  the  hearing  started  on 

1 1  the  26th. 

12  Q      Right.    But  when  you  say  that  —  the 

1 3  restriction  became  irrelevant,  you  mean  after  the 

14  26th,  because  Mr.  Cutler  testified,  you  viewed 

15  yourself  as  no  longer  bound  by  the  restriction 

16  against  disclosing  the  transcripts  to  other 

17  witnesses? 

18  A      Oh,  no,  not  at  all. 

19  Q      You  continued  to  view  yourself  as  bound  by 

20  the  restriction? 

21  A      I  can't  remember  at  what  point  I  understood 

22  that  we  are  no  longer  bound.   I  believe  it  was  after 
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1  Lloyd  testified  on  the  26th,  though,  but  I'm  not 

2  sure. 

3  Q      Who  communicated  to  you  that  the 

4  restriction  was  lifted? 

5  A      I  don't  remember. 

6  Q      Was  it  communicated  to  you  by  somebody  from 

7  Treasury? 

8  A      It  could  have  been  communicated  to  somebody 

9  else  on  the  team  who  told  me,  I  just  don't  remember. 

10  Q      Did  you  ever  —  did  you  say  anything  in 

1 1  writing  before  August  5th  telling  you  that  the 

12  restriction  had  been  lifted? 

13  A      I  don't  know,  I  may  have. 

14  Q      Did  you,  in  fact,  communicate  ~  when  I  say 

15  you,  I  mean  first  you  personally  communicate  either 

16  orally  or  in  writing  with  any  of  the 

17  witnesses  --  with  any  of  the  witnesses  about  the 

18  substance  of  the  deposition  transcripts  you've 

19  received  pursuant  to  this  letter  of  July  23rd? 

20  A      No. 

21  Q      Did  Mr.  Cutler  do  so? 

22  A      No. 
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1  Q      Did  there  come  a  time  in  1995  you  became 

2  aware  of  an  article  in  the  Associated  Press  by 

3  Richard  Kyle  concerning  the  issue  of  the  handling  of 

4  the  transcripts? 

5  MR.  WITTEN:    Say  that  question  again. 

6  THE  WITNESS:   Of  Richard  Kyle? 

7  BY  MR.  CHERTOFF: 

8  Q      Or  Keil. 

9  A      I  was  aware  of  an  AP  story  by  Solomon. 

10  Q      Okay.   You  became  aware  of  a  story  by  John 

1 1  Solomon? 

12  A      Yes. 

13  Q      And  how  did  you  become  aware  of  it? 

14  A      John  Solomon  called  me. 

15  Q      What  did  he  say  to  you? 

16  A      He  told  me  that  he  was  writing  a  story 

17  about  something  related  to  the  IG  transcripts. 

18  MR.  CHERTOFF:    Off  the  record. 

19  (Discussion  off  the  record.) 

20  BY  MR.  CHERTOFF: 

2 1  Q      What  did  Mr.  Solomon  say  to  you? 

22  A      I  don't  remember.   I  know  he  told  me  he  was 
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1  writing  something  about,  either  it  was  the 

2  transcripts  or  in  cooperation  with  the  Treasury  IG 

3  and  RTC  IG  to  get  information,  it  had  something  to  do 

4  with  the  exchange  of  information  between  the  White 

5  House  and  the  IGs  in  connection  with  the  internal 

6  reviews  that  both  were  conducting. 

7  Q      What  did  you  say  to  him? 

8  A      I  don't  remember. 

9  Q      Did  you  talk  to  Mr.  Cutler  about  it? 

10  A      Yes. 

1 1  Q      What  did  you  say  to  Mr.  Cutler  and  what  did 

12  he  say  to  you? 

13  A      I  remember  calling  Mr.  Cutler  and  telling 

14  him  about  a  conversation  with  Solomon  that  AP  was 

15  doing  a  story  and  Mr.  Solomon  had  obtained  E-mails  or 

16  some  kind  of  internal  Treasury  traffic,  and  he 

17  had  —  was  reading  me  whatever  it  was  he  had.   And  so 

1 8  I  told  Mr.  Cutler  about  that  and  then  we  talked  about 

19  how  we  should  respond. 

20  Q      Did  Mr.  Cutler  call  Mr.  Solomon? 

21  A      I  don't  know  if  he  called  Mr.  Solomon  or 

22  Mr.  Solomon  called  him.   I  believe  that  one  way  or 
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1  another  there  was  an  encouragement  that  the  two  of 

2  them  speak  to  one  another. 

3  Q      Were  you  present  when  they  spoke  to  one 

4  another? 

5  A      I  don't  think  so. 

6  Q      Did  Mr.  Cutler  tell  you  after  the  fact  what 

7  he  had  said  to  Mr.  Solomon? 

8  A      Yes. 

9  Q      What  did  he  say  to  you? 

10  A      He  told  me  that  Solomon  seemed  to  have  it 

1 1  in  his  head  that  we  used  the  IG  transcripts  to 

12  prepare  witnesses  for  Congressional  testimony  and 

13  that  he  had  told - 

14  MR.  WITTEN:    He,  who? 

15  THE  WITNESS:   He,  Lloyd  had  told  Solomon 

16  that  no  such  use  was  made  of  the  transcripts  that 

17  Solomon  had  persisted  about  the  use  of  information  or 

1 8  how  one  goes  about  testing  the  truth  of  various 

19  statements  with  inconsistencies. 

20  And  that  although  Lloyd  believed  he  had 

21  made  clear  to  Solomon  that  these  transcripts  were  not 

22  used  in  that  way,  that  he  explained  to  Solomon  that 


5927 

147 

1  in  the  course  of  an  internal  review,  it  would  be 

2  entirely  reasonable,  in  fact,  necessary  to  confront 

3  witnesses  with  inconsistencies  that  had  emerged  in 

4  the  course  of  the  internal  review  to  —  to  test  the 

5  truthfulness  of  what  various  witnesses  were  saying. 

6  BY  MR.  CHERTOFF: 

7  Q      I'm  going  to  read  you  what  I  think  are  the 

8  pertinent  portions  of  the  Associated  Press  article, 

9  and  then  I  want  to  ask  you  a  couple  questions  about 

10  it. 

1 1  Beginning  at  the  second  paragraph,  Former 

12  White  House  Counsel  Lloyd  Cutler  acknowledged  this 

1 3  week  that  the  depositions  were  used  to  identify 

14  discrepancies  in  the  recollections  of  presidential 

15  aides  before  the  Congressional  hearings. 

16  White  House  lawyers  would  then  confront  the 

17  aides  with  information  they  had  obtained  from  the 

18  informations  without  reviewing  the  sources,  he  told 

19  the  Associated  Press. 

20  Quote,  if  we  found  inconsistencies,  we 

21  would  go  back  to  the  White  House  officials  and  go 

22  back  over  testimony  they  gave  us,  Cutler  explained, 

148 

1  quote,  and  then  we  would  say  we  have  heard  other 

2  reports,  quote,  I  think  it  was  perfectly  appropriate 

3  to  say  that  internal,  quote,  this  is  your  testimony 

4  to  us,  there  is  conflicting  testimony,  are  you  sure 

5  that's  what  you  said,  quote,  Cutler  said. 

6  Have  you  ever  seen  those  passages? 

7  A      Yes. 

8  Q      And  have  you  talked  to  Mr.  Cutler  about 

9  those  passages? 

10  A      Yes. 

1 1  Q      Did  Mr.  Cutler  tell  you  that  those  comments 

12  and  quotes  were  incorrect? 

13  A      I  think  the  context  in  which  they  were 

14  embedded  was  incorrect. 

15  Q      Well,  the  quote  —  quote,  if  we  found 

16  inconsistencies,  we  would  go  back  to  White  House 

17  officials  and  go  back  over  testimony.   They  gave 

18  us- 

19  MR.  SACHS:    Excuse  me,  is  it  your 

20  understanding  ~  I  just  want  to  make  sure  of  this 

21  question  for  you. 

22  Michael,  is  it  your  understanding  that  the 
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1  reference  there  is  to  the  McHale  transcripts  that 

2  what  Mr.  Cutler  has  represented  as  saying  relates  to 

3  the  IG  transcripts  received  pursuant  to  the  McHale 

4  transcripts? 

5  MR.  CHERTOFF:   I  have  read  to  you  --  I'll 

6  read  ~  the  one  paragraph  I  omitted,  the  opening 

7  paragraph,  this  is  for  Whitewater  hearings  last 

8  summer,  the  White  House  consulted  confidential 

9  depositions  from  a  Treasury  investigation  in  an 

10  effort  to  reconcile  differently  accounts  of 

1 1  administration  officials  who  were  about  to 

12  testify. 

13  I  think  in  light  of  that  opening  paragraph, 

14  it's  a  fair  ~  fair  to  say  in  the  context  of  this 

1 5  piece,  the  reference  to  testimony  they  gave  us  is  a 

16  reference  to  the  ~  the  depositions  furnished  by 

17  Treasury,  but  ~  but  I'm  not  the  witness. 

18  BY  MR.  CHERTOFF: 

19  Q      I  want  to  ask  you,  Ms.  Sherburne.   Did 

20  Mr.  Cutler  tell  you  that,  quote,  if  we  found 

21  inconsistencies,  we  would  go  back  to  White  House 

22  officials  and  go  back  over  testimony  they  gave  us  and 
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1  then  we  would  say  we  have  heard  other  reports,  I 

2  think  it  was  perfectly  appropriate  to  say  that  this 

3  is  your  testimony  to  us,  there  is  conflicting 

4  testimony,  are  you  sure,  that's  what  you  said. 

5  Did  Mr.  Cutler  tell  you  that  those  words 

6  were  quoted  incorrectly? 

7  A      I  think,  as  I  said,  the  context  in  which 

8  they  were  embedded  is  incorrect.  The  opening  that 

9  you  say  that  you,  quote,  says  if  —  if  we  found 

10  inconsistencies,  the  implication  in  Solomon's  article 

1 1  and  in  your  question  is  that  inconsistencies  were 

12  found  in  the  IG  transcripts,  and  I  don't  believe 

13  that's  what  Mr.  Cutler  was  referring  to,  and  I 

14  believe  he  told  me  that. 

15  Q      What  did  he  tell  you  he  was  referring  to? 

16  A      He  was  referring  to  the  process  that  we 

17  engaged  in  as  we  conducted  our  internal  review. 

1 8  Q      And  the  reference  to  it  we  found 

19  inconsistencies  we  would  go  back  to  White  House 

20  officials  and  go  back  over  testimony  they  gave  us, 

21  and  then  we  would  say  we  would  heard  other  reports, 

22  there  is  conflicting  testimony. 
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1  Mr.  Cutler  told  you  that  those  quotes 

2  related  to  information  developed  only  through  your 

3  interviewing? 

4  A      I  think  ~  I  think  I  understood  when  I  read 

5  it,  because  I  knew  what  we  had  done,  we  had  never 

6  used  these  transcripts  in  any  way,  shape  or  form,  the 

7  substance  or  the  transcripts  themselves  to  confront 

8  witnesses  with  inconsistencies,  it  simply  didn't 

9  happen  ~ 

10  Q      Did  you  ever  provide  — 

1 1  MR.  SACHS:    She  may  not  be  finished  with 

12  her  answer. 

13  MR.  CHERTOFF:   All  right. 

14  THE  WITNESS:    So  Mr.  Cutler  simply  could 

15  not  have  meant  the  inconsistencies  were  identified  in 

1 6  the  transcripts  and  then  witnesses  were  then 

1 7  confronted  with  it,  because  that  did  not  happen. 

1 8  I  believe  what  Mr.  Cutler  was  referring  to 

19  and  what  we  discussed  was  that  he  was  talking  about 

20  the  normal  process  one  undertakes  in  the  course  of  an 

2 1  internal  review  where  you  test  facts,  where  you 

22  confront  witnesses  with  documentary  and  other 


1  information  that  you're  receiving  that's  inconsistent 

2  with  what  they're  telling  you  to  try  and  evaluate  the 

3  veracity  of  the  witness,  the  soundness  of  the 

4  witness'  recollection,  and  I  believe  that's  what  he 

5  was  trying  to  describe  to  Mr.  Solomon. 

6  Q      Did  Mr.  Cutler  write  a  letter  to  any  news 

7  organizations  and  repudiate  or  criticize  the  context 

8  in  which  his  quotes  were  given? 

9  A      Not  that  I'm  aware  of. 

10  Q      Did  —  during  the  period  of  time  from  the 

1 1  time  you  received  the  Treasury  transcripts  until 

12  the  —  well,  let  me  withdraw  the  question,  and  I'll 

13  give  you  this  question  first. 

14  Did  you  understand  that  the  final  report 

1 5  was  completed  on  July  29th  and  July  30th? 

16  A      The  final  report  of  what? 

17  Q      OfOGE. 

18  A      No. 

19  Q      Did  you  know  when  it  was  completed? 

20  A      No. 

2 1  Q      During  the  period  of  time  that  you  had  the 

22  transcripts  from  Mr.  McHale,  that's  after  July  23rd, 
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1  did  you  provide  the  substance  of  the  transcripts  of 

2  any  of  the  Treasury  witnesses  to  any  of  the  White 

3  House  witnesses  to  aid  in  their  preparation  to 

4  testify? 

5  A      No. 

6  Q      Did  anybody  else  in  your  —  in  the  White 

7  House  Counsel's  Office  or  anyone  working  at  your 

8  direction  provide  any  such  summary? 

9  A      No  --  I'm  sorry,  such  summary? 

10  Q      Yes,  summary  or  the  content  of  any  of  the 

1 1  depositions,  the  treasury  depositions  to  a  White 

12  House  witness. 

13  A      There  was  one  summary  that  was  obtained 

14  from  Treasury  of  —  of  I  believe  ~  maybe  we  obtained 

15  summaries  of  depositions  from  Treasury,  I'm  not 

16  familiar. 

17  MR.  SACHS:    Let  me  interrupt  I  think  for 

18  clarification  purposes,  Michael's  question  I 

19  understood  to  mean  summaries  that  you  might  have  made 

20  of  depositions  you  received. 

21  MR.  CHERTOFF:    Yes. 

22 THE  WITNESS:   No. 
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1  MR.  SACHS:   There's  another  subject  matter 

2  that  I'm  sure  you're  aware  of  that  uses  the  word 

3  summary,  that  is  not  what  I  think  you're  referring 

4  to. 

5  BY  MR.  CHERTOFF: 

6  Q      Let  me  ask  you.    Were  there  any  summaries 

7  of  depositions  that  you  ~  that  were  prepared  based 

8  on  the  transcripts  you  had  received  from  Treasury 

9  that  you  ~ 

10  A      Prepared  by  the  White  House? 

1 1  Q      Yes,  that  you  sent  to  any  of  the  witnesses 

12  for  White  House  ~  any  of  the  attorneys  for  the  White 

13  House  employee. 

14  A      No. 

1 5  Q      Were  there  any  summaries  prepared  by 

16  somebody  else  that  you  sent  —  withdrawn. 

1 7  Were  there  any  summaries  of  Treasury  IG 

1 8  depositions  that  were  prepared  by  somebody  else  that 

19  the  White  House  sent  to  a  witness  who  was  a  White 

20  House  employee? 

21  A      Yes. 

22  Q      What  was  that? 
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1  A      At  some  point  we  obtained  summaries  of  the 

2  depositions. 

3  Q      From  whom? 

4  A      I  believe  from  a  fellow  named  David 

5  Dougherty  in  the  Treasury  Department.  They  were 

6  summaries  of  the  IG  depositions  and  one  of  those 

7  summaries  was  provided  to  the  lawyer  for  Lisa  Caputo 

8  with  an  understanding  that  had  been  obtained  from  the 

9  Treasury  that  there  was  no  restriction  on  the  use  or 

10  sharing  of  these  summaries  and  that  any  information 

1 1  that  anyone  had  thought  was  particularly  sensitive 

12  had  been  stripped  out  of  the  summary. 

13  Q      Well,  who  was  David  Dougherty? 

14  A      I  don't  know. 

1 5  Q      Where  did  he  work  in  Treasury? 

16  A      I  believe  he  works  or  worked  for  Steve 

17  McHale,  but  I  don't  know  that. 

18  Q      And  how  did  he  come  to  provide  you  with  a 

19  summary  of  these  Inspector  General  depositions? 

20  A      I  don't  know.   This  was  a  transaction  that 

21  was  engaged  in  or  understood,  implemented  between 

22  David  Dougherty  and  Sharon  Conoway,  and  I  learned 
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1  about  it  after  the  fact. 

2  Q      When  was  this  entered  into? 

3  A      I  don't  know.    I  don't  remember. 

4  Q      Was  this  before  you  got  the  transcripts? 

5  A      I  believe  it  was  after  we  got  the 

6  transcripts. 

7  Q      And  why  was  Mr.  Dougherty  preparing 

8  summaries  of  the  transcripts? 

9  A      I  have  no  idea. 

10  MR.  WITTEN:   She  didn't  testify  that 

1 1  Mr.  Dougherty  did. 

12  THE  WITNESS:    I  don't  know  if  Mr.  Dougherty 

13  did. 

14  BY  MR.  CHERTOFF: 

15  Q      Well,  who  prepared  them? 

16  A      I  have  no  idea.   I  never  saw  them. 

1 7  MR.  CHERTOFF:    Excuse  me  just  a  moment. 

18  Off  the  record. 

19  (Discussion  off  the  record.) 

20  BY  MR.  CHERTOFF: 

21  Q      How  did  you  ~  how  did  you  first  learn 

22  about  this  arrangement  that  Mr.  Dougherty  had  made  to 
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1  furnish  summaries? 

2  A      Sharon  Conoway  told  me  about  it. 

3  Q      How  did  it  come  up? 

4  A      I  don't  remember.  As  you  know,  the  closer 

5  we  got  to  the  hearing,  the  more  frantically  we  were 

6  all  working,  and  I  don't  remember  exactly  how  it  came 

7  up. 

8  I  remember  that  we  are  anxious  at  one  point 

9  to  try  and  have  the  restriction  in  the  McHale  letter 

10  lifted. 

1 1  Q      Who  was  interested? 

12  A      We  were  —  we're  working  in  the  White 

13  House  — 

14  Q      Why? 

15  MR.  WITTEN:   Let  her  finish. 

16  THE  WITNESS:   Let  me  finish  my  answer. 

17  BY  MR.  CHERTOFF: 

18  Q      All  right. 

19  A      And  I  believe  Sharon  may  have  called  or  I 

20  may  have  asked  her  to  call  Treasury  to  determine  at 

21  some  point  or  call  the  IG  or  whoever  to  determine  at 

22  some  point  whether  the  restriction  in  the  McHale 
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1  letter  had  been  lifted,  and  she  must  have  contacted 

2  Mr.  Dougherty  I  believe  is  the  way  the  -  the 

3  sequence  works. 

4  Dougherty  said  the  restriction  on  the 

5  transcripts  has  not  been  lifted,  but  I  have  some 

6  unrestricted  material  that  we're  willing  to  share 

7  with  you  that  you  can  use  in  any  way  you  want  to,  and 

8  so  Sharon  had  obtained  these  summaries  from 

9  Mr.  Dougherty  and  then  had  faxed  the  Katsanos  summary 

10  to  Lisa  Caputo's  lawyer. 

1 1  Q      Why  did  she  do  that? 

12  A      I  believe  she  did  that  because  if  you'll 

13  recall  there  was  a  ~  Katsanos  said  he  had  some  sort 

14  of  a  contact,  in  quotes,  with  Lisa  Caputo,  and,  as  I 

15  recall,  she  didn't  remember  the  contact,  and  so  there 

16  was  ~  we  were  interested  in  working  with  her  to 

1 7  figure  out  if  there  was  a  way  to  refresh  her 

1 8  recollection  about  this  contact  and  ~  so  the 

19  Katsanos  ~  whatever  Katsanos  said  or  described  as 

20  that  contact,  it  was  important  for  us  to  know,  and  it 

21  was  something  we  were  anxious  to  be  permitted  to 

22  share  with  her  so  that  we  could  develop  whether  or 


5933 

159 

1  not  there  was  an  issue  or  a  recollection  here  that  we 

2  needed  to  work  with,  and  so  that's  why  Sharon  would 

3  have  faxed  this  summary  to  Lisa's  lawyer. 

4  Q      Did  she  do  this  at  your  direction? 

5  A      I  think  she  came  to  me  after  the  fact  and 

6  told  me  that  that  she  had  done  it. 

7  Q      And  did  she  tell  you  after  the  fact  about 

8  her  obtaining  this  from  Mr.  Dougherty? 

9  A      Yes. 

1 0  Q      Let  me  go  back  to  your  previous  answer. 

1 1  Why  were  you  eager  to  have  the  restriction 

12  on  the  July  23rd  letter  lifted? 

13  A      Well,  I  think  the  Lisa  Caputo  example  is  a 

14  good  one.   There  was  some  information  that  we  learned 

15  or  was  available  to  us  through  the  IG  transcripts 

16  that  could  have  been  useful  in  pinning  down  and 

17  verifying  that  we  had  the  White  House  side  of  the 

18  story  accurately  understood. 

19  Q      In  other  words,  it  would  have  been  useful 

20  to  use  in  working  with  the  White  House  witnesses? 

21  A      It  would  have  been  useful  in  confirming  and 

22  developing  the  conclusions  in  Lloyd  Cutler's  internal 
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1  review  and  the  report  that  he  was  making  to  Congress 

2  and  the  President  to  make  sure  that  all  the  facts 

3  available  had  been  explored  fully  with  the 

4  witnesses. 

5  Q      And  it  would  be  useful  also  in  reconciling 

6  different  testimony  or  different  statements  of 

7  different  witnesses;  correct? 

8  A      I  don't  believe  we  were  trying  to  —  I 

9  don't  believe  we  were  using  them  to  reconcile 

10  anything.   We  just  wanted  to  make  sure  we  understood 

1 1  what  all  the  testimony  was  so  that  we  could  make  a 

12  determination  about  what  had  happened. 

13  Q      Now,  so  sometime  after  —  the  23rd  is  a 

14  Saturday,  sometime  after  the  23rd,  the  White  House 

1 5  lawyers  decided  they  wanted  to  get  the  restriction 

16  lifted,  who  did  you  call  at  Treasury  to  get  it 

17  lifted? 

18  A      I  don't  remember. 

19  Q      Did  Mr.  Cutler  try  to  call  anybody? 

20  A      I  don't  believe  so. 

21  Q      Did  you  call  Francine  Kerner? 

22  A      I  don't  remember. 
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1  Q      Did  you  call  Mr.  McHale? 

2  A      I  don't  recall. 

3  Q      How  is  it  that  —  now,  Ms.  Conoway  is 

4  trying  to  get  a  sense  in  terms  of  her  years  out  of 

5  law  school,  how  many  years  out  of  law  school  was  she 

6  at  the  time  she  was  working  in  '94  at  the  White 

7  House? 

8  A      I  think  five  or  six. 

9  Q      So  she  was  clearly  junior  —  junior  to  you 

10  in  her  status;  right? 

1 1  A      Oh,  sure. 

12  Q      And  on  her  own  initiative,  she  contacted 

13  Mr.  Dougherty  at  the  Treasury? 

14  A      I  don't  know  how  she  found  Mr.  Dougherty. 

15  I  don't  think  I  had  ever  heard  of  him 

16  before  --  well  —  well,  I  don't  know,  I  may  have 

17  encountered  him  in  one  of  these  meetings  that  we 

1 8  would  have  had  with  the  Treasury  people,  but  he 

19  wasn't  on  my  radar  screen.   I  don't  know  how  she 

20  found  him.   He  may  have  been  sort  of  her  counterpart. 

21  Q      Another  junior  lawyer  at  Treasury? 

22 A      He  may  have  been,  I  don't  know. 
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1  Q      And  to  this  day,  you  don't  know  how  it  is 

2  she  got  in  touch  with  him? 

3  A      She  may  have  been  referred  to  him  by 

4  McHale' s  secretary.   She  may  have  tried  McHale  and 

5  determine  whether  or  not  the  restriction  was  still 

6  alive. 

7  Q      Was  she  given  the  assignment  to  see  if  the 

8  restriction  was  still  alive? 

9  A      I  may  have  asked  her  to  see  if  there  was 

10  any  change  in  the  Treasury  position  - 

11  Q      And  - 

12  A  that  would  have  been  a  natural  thing  for 

13  me  to  ask  her  to  do. 

14  Q      And  —  and  to  this  day,  you  don't  know  how 

1 5  she  wound  up  talking  to  Mr.  Dougherty? 

16  A      No. 

17  Q      And  Mr.  Dougherty,  your  understanding  is 

1 8  said  the  restriction  ~ 

19  MR.  SACHS:   I  know.   I'll  volunteer,  I 

20  know,  but  go  ahead. 

21  MR.  CHERTOFF:    Well,  if  you  want  to 

22  testify,  you're  — 
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1  MR.  SACHS:   Go  ahead. 

2  BY  MR.  CHERTOFF: 

3  Q      How  did  she  --  so  you  don't  know  how  she 

4  got  a  hold  of  Mr.  Dougherty? 

5  A      No. 

6  Q      And  you  don't  know  ~  what  was  the 

7  discussion  between  Mr.  Dougherty  and  Ms.  Conoway? 

8  A      I  don't  know  what  the  discussion  was  beyond 

9  what  I  have  since  seen  in  a  document  that  I  recently 

10  came  across. 

1 1  Q      You  mean  a  document  that  was  produced  to 

12  us? 

13  A      Right. 

14  Q      And  what's  your  recollection? 

15  A      Of  what-- of -- 

16  Q      Of  what  the  conversation  with  Dougherty 

1 7  was. 

18  A      I  don't  have  a  recollection  of  the 

19  conversation  with  Dougherty. 

20  Q      All  right.    I'm  going  to  show  you  Exhibit 

21  S7913  which  I'll  read  into  the  record  because  we  only 

22  have  one  copy,  Jane,  one,  I  read  Steiner's 


164 


1  transcript,  I  have  copied  his  description  ~ 

2  A      Excuse  me,  is  there  a  date  on  that? 

3  Q      July  27,  1994.    I  read  Steiner's 

4  transcript,  I've  copied  his  description  of  his 

5  conversation  with  Vicki's  about  Airman's  statement. 

6  He  was  thinking  of  stepping  down.    It  sounds  a  little 

7  different  from  what's  in  our  chronology  at  3 1  and 

8  32-33. 

9  David  Dougerthy,  Treasury,  told  me  the  RTC 

10  has  not  yet  agreed  to  release  the  transcripts  but  may 

11  do  so  tomorrow.    He  said  they  seem  very  touchy  about 

12  the  transcripts,  and  he  discusses  some  dismay  that 

13  Treasury  had  given  them  to  the  White  House. 

14  RTC  concern  is  that  it  does  not  want 

15  nonpublic  information  that  would  impair  its 

16  investigations.   He  stressed  it  is  important  that 

17  nothing  in  the  transcripts  be  made  public  at  least 

18  with  attribution  until  they  are  released. 

19  I  told  him  we  understood  that.   This 

20  afternoon,  he  gave  me  summaries  of  the  transcripts, 

21  he  had  not  realized  we  did  not  have  and  told  me  that 

22  the  transcripts  could  be  given  to  witnesses  and  their 
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1  counsel. 

2  I  faxed  the  Katsanos  summary  to  Bill  Taylor 

3  and  corrected  one  statement  that  inaccurately 

4  reflected  the  testimony.   I  told  Taylor's  associate 

5  of  Treasury's  concern  about  not  attributing 

6  information  to  the  transcripts. 

7  Now,  let  me  ask  you,  do  you  remember 

8  getting  this  E-mail? 

9  A      No,  and  that's  not  an  E-mail. 

10  Q      It's  just  a  typed  message? 

1 1  A      Yeah,  yes. 

12  Q      Do  you  remember  getting  it? 

13  A      No. 

14  Q      Do  you  remember  having  any  reaction  to 

15  it  —  to  the  content  at  some  point  in  time? 

16  A      I  believe  I  saw  it  for  the  first  time  a  few 

17  days  ago. 

18  Q      So~ 

19  A      And,  yes,  I  did  have  a  reaction. 

20  Q      After  all  the  negotiations  with  Lloyd 

2 1  Cutler  and  Lloyd  Benson  and  everybody  else  about 

22  handling  the  information,  is  it  your  understanding 
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1  that  summaries  of  the  content  of  these  transcripts 

2  were  passed  over  from  a  low-level  lawyer  at  Treasury 

3  to  a  comparatively  low  level  in  the  White  House 

4  Counsel's  Office  with  permission  to  disseminate  to 

5  witnesses  and  their  lawyers  as  long  as  they  did  so 

6  secretly  without  attribution,  and  that  was  done 

7  at  ~  that  decision  was  made  at  a  low  level;  is  that 

8  your  understanding? 

9  A      No. 

10  Q      What's  your  understanding? 

1 1  A      Well,  there's  a  lot  of  characterizations  in 

12  your  question  that  I  wouldn't  adopt  in  an  answer. 

13  My  understanding  is  that  Dougherty  provided 

14  to  Conoway  summaries  of  transcripts  saying  that  any 

1 5  sensitive  information  had  been  stripped  of  the 

16  summaries  and  that  there  was  no  restriction  being 

1 7  imposed  by  the  IGs  on  the  use  of  the  summaries,  and 

18  that  it  was  permissible  for  him  --  in  fact,  he  was 

19  surprised  that  we  didn't  already  have  the  summaries, 

20  permissible  for  him  to  provide  them  to  us. 

21  I  learned  that  after  the  fact.   I  believe 

22  at  some  point  Katsanos  ~  not  Katsanos,  Dougherty 
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1  called  Conoway  and  said  he  had  been  mistaken  that  he 

2  should  not  have  provided  the  summaries  and  Conoway 

3  sent  them  back.   I  don't  remember  — 

4  Q      When  did  you  learn  all  this? 

5  A      I  learned  it  sometime  between  July  27th  and 

6  the  first  week  in  August;  it  was  over  that  time 

7  period  that  I  became  aware  of. 

8  Q      So  during  that  week  you  had  learned  that 

9  summaries  had  been  sent  to  by  Treasury  to  the  White 

10  House  Counsel's  Office  by  mistake  and  they  had  to  be 

1 1  sent  back? 

12  A      I  believe  Sharon  told  me  that  Dougherty 

13  called  her  and  said  that  he  had  since  learned  that  he 

14  was  not  supposed  to  have  sent  her  the  summaries  and 

15  asked  for  them  back,  but  I  don't  remember  when  that 

1 6  was. 

17  Q      You  said  it  was  between  July  27th  and  the 

1 8  first  week  of  August? 

19  A      Within  --  within  that  time  period. 

20  Q      And  what  did  you  —  what  was  your  reaction? 

21  A      I  don't  remember  my  reaction. 

22 Q      Well,  I'm  going  to  show  you  what's  been 


1  marked  as  S7 108,  S7109,  S7110  and  S7111. 

2  Is  this  the  summary  of  the  Katsanos 

3  deposition  that  was  sent  to  Ms.  Caputo's  lawyer  along 

4  with  the  fax  cover  page? 

5  A      Yes,  it  appears  to  be. 

6  Q      And  did  you  see  this  sometime  between  July 

7  27th  and  the  first  week  of  August  1994? 

8  A      No. 

9  Q      When  did  you  first  see  it? 

10  A      I  believe  in  August  of  '95. 

1 1  Q      Let  me  show  you  S71 12,  it's  a  note 

12  handwritten,  Jane,  re:  Issue  of  whether  we  gave  IG 

13  transcripts  to  witnesses,  please  recall  I  faxed  a 

14  three-page  summary  of  the  Katsanos  transcript  to 

15  Caputo's  lawyer,  I  do  not  believe  the  lawyer  showed 

16  it  to  Caputo,  but  do  not  know  for  sure,  we  should 

17  discuss,  question  mark.   S. 

18  Do  you  recognize  the  handwriting? 

19  A      Yes. 

20  Q      When  did  you  see  that? 

21  A      The  first  time  I  remember  seeing  it  was  in 

22  August  of  '95. 
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1  Q      And  when  is  it  your  understanding  this  note 

2  was  prepared? 

3  A      I  suspect  it  was  prepared  in  the  summer  of 

4  '94  - 

5  Q      And  -- 

6  A  but  I  don't  know  that. 

7  Q      You  don't  remember  seeing  this? 

8  A      No. 

9  Q      So  I  want  to  make  sure  I  understand  this. 

10  In  terms  of  what  you  knew  between  July  27th 

1 1  and  the  first  week  of  August  1 994,  you  did  know  that 

12  summaries  of  these  IG  transcripts  had  been  furnished 

13  from  Treasury  to  a  lawyer  in  the  White  House 

14  Counsel's  Office;  correct? 

15  A      If  Dougherty's  from  Treasury  and  not  IG,  if 

16  you're  making  that  distinction,  and  I  don't  know 

1 7  exactly  where  Dougherty  fits,  but,  yes,  I  understood 

18  that  the  White  House  Counsel's  Office  in  the  form  of 

19  Sharon  Conoway  obtained  summaries  of  IG  transcripts. 

20  Q      And  you  knew  that  at  least  as  of  the  first 

2 1  week  of  August;  right? 

22  A      I  believe  I  knew  that  as  of  the  first  week 


170 


1  of  August,  which  also  would  have  been  the  same  time  I 

2  knew  they  were  provided  to  us  explicitly  without 

3  restriction  on  their  use. 

4  Q      And  then  you  also  knew  —  learned  before 

5  the  first  week  of  August  that  that  was  a  mistake  and 

6  they  had  to  be  sent  back? 

7  A      I  don't  know  when  I  learned  that,  if  that 

8  was  before  —  I  don't  remember  when  I  learned  that. 

9  I  would  suspect  it  was  during  that  same  time  period, 

10  but  I  just  don't  recall. 

1 1  Q      How  did  you  learn  it? 

12  A      Sharon  probably  told  me. 

13  Q      So  when  Sharon  came  to  you  and  said,  in 

14  substance,  we  got  these  —  these  summaries  of 

15  transcripts  and  we  have  to  send  them  back  it's  a 

16  mistake,  did  you  ask  what  ~  had  you  seen  summaries? 

17  A      No. 

1 8  Q      Did  you  ask  her  what  happened  to  the 

19  summaries? 

20  A      I  don't  know  if  ~  at  what  point  she  told 

21  me  that  she  had  sent  one  summary  to  Bill  Taylor,  but 

22  at  some  point  I  did  know  she  had  done  that  with  the 
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1  summary. 

2  Q      Was  that  before  the  first  week  of  August? 

3  A      Well,  the  date  of  the  --  this  is  --  the 

4  transmittal  is  the  27th. 

5  Q      Well,  did  you  know  as  the  first  week  of 

6  August  that  ~  that  one  of  these  had  been  sent  to 

7  Mr.  Taylor? 

8  A      I  don't  know  precisely  when  I  knew  that. 

9  Q      Now,  you  remember  that  when  the  hearings 

10  began  in  the  Senate,  there  was  a  big  issue  raised 

1 1  about  the  handling  of  the  IG  transcripts;  right? 

12  A      When  the  hearings  began  in  the  Senate? 

13  Q      Yes. 

14  A      I  don't  think  that  issue  became  a  big  issue 

1 5  until  the  second  week  of  the  hearings. 

16  Q      Well,  the  first  full  week  of  the  hearings 

1 7  in  other  words. 

18  A      Well,  the  second  week. 

19  Q      The  hearings  began  on  the  29th  which  was  a 

20  Friday,  and  then  the  Treasury  portion  began  the 

21  following  Monday;  correct? 

22 A      And  then  did  they  extend  into  yet  another 
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1  week? 

2  Q      No. 

3  A      So  it  was  —  is  that  all,  it  seemed  longer 

4  than  that? 

5  Q      During  the  course  of  that  hearing,  do  you 

6  recall  an  issue  arising  Mr.  Altman  making  a 

7  reference  —  to  something  that  Mr.  Ickes  had 

8  testified  to  in  the  course  of  his  own  testimony? 

9  A      No. 

10  Q      Do  you  remember  an  issue  being  raised  by 

1 1  some  of  the  senators  concerning  the  handling  of  the 

12  IG  transcripts? 

13  A      Yes. 

14  Q      At  that  time  were  you  aware  ~  did  you  make 

15  any  efforts  within  the  White  House  Counsel's  Office 

1 6  to  respond  to  questions  or  respond  to  the  issue  of 

1 7  how  those  transcripts  were  handled? 

18  A      Yes.   Lloyd  sent  a  letter  I  believe  to 

19  Chairman  Riegle  on  August  3rd  describing  the 

20  cooperate  ~  the  general  nature  of  the  cooperation 

21  with  Treasury,  and  then  specifically  the 

22  transcripts. 
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1  Q      And  during  the  course  of  preparing  that 

2  letter  and  responding  to  these  issues  that  were 

3  raised,  did  you  ~  how  did  you  address  these  facts 

4  which  Ms.  Conoway  had  related  to  you  concerning  these 

5  summaries  and  the  fact  that  one  of  them  had  been  sent 

6  to  —  to  Lisa  Caputo's  attorney? 

7  A      I  don't  remember  addressing  that  issue  in 

8  that  context.   I  think  ~  I  understood  that  a  receipt 

9  had  been  something  that  they  had  said  was  without 

10  restriction,  and  the  subject  of  the  letter  was  the 

1 1  McHale  restriction  on  the  actual  transcripts,  not 

12  unrestricted  summaries,  but  restricted  transcripts, 

13  and  that's  what  we  were  addressing  in  the  letter. 

14  MR.  WITTEN:   Michael,  before  you  ask 

15  another  question,  I'd  like  to  stay  on  the  record,  but 

16  ask  Ms.  Sherburne  to  leave  the  room. 

17  MR.  CHERTOFF:   I  beg  your  pardon? 

18  MR.  WITTEN:   Before  you  ask  your  next 

19  question,  I'd  like  to  stay  on  the  record  but 

20  ask  Ms.  Sherburne  to  go  out  of  the  room  alone  without 

2 1  any  of  her  counsel  with  her  so  we  can  have  a 

22  conversation  with  you. 
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1  MR.  CHERTOFF:   On  the  record. 

2  MR.  WITTEN:   On  the  record  or  off  the 

3  record  as  you  prefer? 

4  MR.  SACHS:   It  is  all  right. 

5  MR.  CHERTOFF:   We  can  --  I  mean  --  that's 

6  fine.   You  understand  we  don't  have  sealed 

7  proceedings  here,  anything  that's  going  to  be  on  the 

8  record  is  going  to  be. 

9  MR.  SACHS:    It's  half  a  second. 

10  MR.  WITTEN:    We'll  come  get  you. 

1 1  (Discussion  off  the  record.) 

12  BY  MR.  CHERTOFF: 

13  Q      Do  you  know  where  these  summaries  are? 

14  A      Today? 

15  Q      Yes. 

16  A      No. 

17  Q      Are  there  any  left  at  the  White  House,  to 

18  your  knowledge,  other  than  the  one  I  just  showed  you 

19  which  was  from  a  White  House  production? 

20  A      Did  we  produce  any  to  you? 

21  Q      I'm  not  aware  of  any.    I'm  asking  you. 

22  A      If  we  didn't  produce  any  to  you,  I  doubt 
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1  there  are  any  at  the  White  House.   I  don't  think 

2  there  would  be. 

3  Q      Now,  directing  your  attention  to  the  period 

4  of  time  when  again  up  through  the  first  week  of 

5  August,  were  you  aware  at  that  point  that  at  least 

6  one  of  the  summaries  had  been  shared  with  an  attorney 

7  for  one  of  the  White  House  witnesses? 

8  A      Do  you  want  to  know  if  I  was  aware  of  that 

9  at  the  time  that  Lloyd's  April  ~  or  August  3rd 

10  letter  was  prepared? 

11  Q      Or  within  a  day  or  so  before  or  after, 

12  yes. 

13  A      Before  or  after.   I  believe  I  was  aware  of 

14  it  by  the  time  we  prepared  that  letter. 

15  Q      Let  me  get  the  letter. 

16  I'm  going  to  show  you  what's  been 

17  identified  as  S2121  and  S222  for  identification,  is 

18  this  the  August  3rd  letter  to  which  you  referred? 

19  A      Yes. 

20  Q      Let  me  have  it  back  for  a  second  because  I 

21  only  have  one  copy. 

22 Now,  was  this  letter  —  did  you  work  on 

176 

1  this  letter? 

2  A      Yes. 

3  Q      Was  this  letter  designed  to  address  the 

4  concerns  that  were  raised  about  whether  deposition 

5  transcripts  were  shared  with  the  White  House  before 

6  the  OGE  report  was  made  public? 

7  A      I  don't  recall  the  concern  being  sharing 

8  with  the  White  House  before  the  OGE  report  was  made 

9  public,  I  don't  recall  that  being  the  way  that  the 

10  discussion  was  framed. 

1 1  But  this  was  certainly  designed  to  respond 

12  to  questions  as  it  says  in  the  first  paragraph  that 

13  Senator  Bond  raised.   I  haven't  reviewed  the 

14  transcript  recently,  I  don't  remember  precisely  what 

1 5  questions  he  raised. 

16  Q      And  next  to  the  last  paragraph  on  the 

17  second  page  has  its  concluding  two  sentences,  these 

1 8  transcripts  were  used  by  me  and  my  staff  to  complete 

19  my  review  of  these  matters  in  preparing  ~ 

20  A      Oh,  I'm  sorry  on  the  second  page. 

2 1  Q      These  transcripts  were  used  by  me  and  my 

22  staff  to  complete  my  review  of  these  matters  and 
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1  prepare  for  my  Congressional  testimony.   We  did  not 

2  provide  copies  to  anyone. 

3  At  the  time  that  this  was  written,  you  were 

4  aware  ~  did  you  have  a  knowledge  that  at  least  a 

5  summary  had  been  provided  to  the  lawyer  for  one  of 

6  the  White  House  witnesses? 

7  A      I  believe  I  probably  did. 

8  Q      Did  you  discuss  with  Mr.  Cutler  whether 

9  that  ought  to  be  addressed  in  the  letter? 

10  A      I  don't  remember  if  I  did  or  didn't. 

1 1  Q      Did  you  consider  yourself  whether  it  should 

12  be  addressed  in  the  letter? 

13  A      I  don't  believe  I  gave  it  a  lot  of 

14  thought.   This  was  dealing  with  the  transcripts  and 

1 5  the  restrictions  that  be  imposed  on  our  use  of  the 

16  transcripts. 

1 7  Q      And  at  the  point  this  letter  was  written, 

18  did  you  believe  that  the  summaries  were  still 

19  unrestricted  in  terms  of  how  they  could  be  handled? 

20  A      It's  --  that's  possible,  but  I  don't 

21  recall. 

22 Q      When  you  prepared  this  letter,  had  you  had 
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1  the  conversation  —  a  conversation  with  Ms.  ~  with 

2  Ms.  Conoway  concerning  the  circumstances  of  the  way 

3  in  which  she  handled  the  summary? 

4  A      I  believe  by  that  time,  I  probably  had, 

5  yes. 

6  Q      Did  you  consider  it  all  whether  you  ought 

7  to  disclose  to  the  Senate  that  the  content  of  the 

8  interviews  of  the  transcripts  had  been  furnished  to 

9  at  least  one  of  the  lawyers  for  the  witnesses? 

10  A      The  content  or  the  interviews  of  the 

1 1  transcript. 

12  MR.  SACHS:   I  have  to  object  to  the  form. 

13  BY  MR.  CHERTOFF: 

14  Q      I'm  sorry,  the  content  of  the 

15  depositions  —  let  me  withdraw  the  question. 

16  When  you  prepared  the  letter  of  August  3rd, 

17  did  you  consider  disclosing  to  Congress  that  the 

18  content  of  one  of  the  depositions  had  been  disclosed 

19  to  one  of  the  attorneys  for  a  White  House  employee? 

20  A      No.    When  that  disclosure  had  occurred,  it 

21  was  pursuant  to  an  explicit  understanding  that  there 

22  was  no  restriction  on  the  disclosure. 
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Q      Did  you  consider  putting  in  the  letter  the 
fact  that  Treasury  had  furnished  summaries  of 
depositions  for  unrestricted  use? 
A      No. 

Q      Did  Ms.  Conoway  tell  you  in  the  discussions 
you  had  on  or  before  August  3rd  that  she  had  been 
asked  by  Mr.  Dougherty  to  make  sure  that  if  the 
transcripts  were  released  or  disclosed  they 
shouldn't  ~  they  should  be  without  attribution? 
A      I  don't  remember  that,  no. 

MR.  SACHS:    How  much  longer  are  we  going  to 
be? 

MR.  CHERTOFF:    Another  10  or  15  minutes. 
BY  MR.  CHERTOFF: 
Q      Do  you  remember  an  issue  being  raised 
during  the  hearings  about  Mr.  Altman  in  which 
Mr.  Altman  indicated  he  had  seen  Ms.  Hanson's 
transcripts  or  depositions? 
A      No. 

Q      Now,  did  you  have  a  conversation  with 
Ms.  Sherburne  on  July  29th  ~ 

A      I  am  Ms.  Sherburne. 

180 
Q      I'm  sorry,  with  Ms.  Kerner.   It's  getting 
late. 

Did  you  have  a  conversation  with  Ms.  Kerner 
on  July  29th  on  evening  about  her  objections  about 
her  releasing  any  transcripts? 

A      On  July  29th?   Do  you  know  when  the 
redacted  transcripts  were  sent  to  the  hill? 

Q      I  don't  know.    We  can  check.   I  don't 
know. 

MR.  PORTNOY:    What  was  the  question? 
MR.  O'CALLAGHAN:    When  they  were  sent  to 
the  hill? 

THE  WITNESS:    Right,  when  the  redacted 
transcripts  were  sent  up  here. 

Your  question  pegs  a  conversation  on  July 
29th  late  in  the  evening? 

BY  MR.  CHERTOFF: 
Q      Yes. 

A      And  the  subject? 

Q      Did  you  have  a  conversation  with  Ms.  Kerner 
late  in  the  evening  on  July  29th  objecting  to  the 
release  of  any  deposition  transcripts  to  Congress  and 

41-380  97-28 
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1  requesting  an  opportunity  to  be  heard? 

2  A      I  certainly  remember  conversations 

3  objecting  to  redacted  transcripts  being  released  to 

4  Congress  rather  than  unredacted  transcripts.   I  did 

5  not  ~  I  did  not  express  any  concern  ever  at  any  time 

6  about  releasing  transcripts  of  the  IG  depositions  to 

7  Congress. 

8  Q      Well,  I  want  to  know  what's  been  marked  as 

9  541  which  is  a  ~  an  excerpt  from  a  message  pads  from 

10  Ms.  Kerner's  office,  it's  a  Treasury  production,  the 

1 1  middle  message  pad  is  for  Francine  from  what's  stated 

12  as  Jean  Sherburne,  July  29,  7:43  p.m.,  message,  we 

13  object  to  the  release  of  any  deposition  transcripts 

14  and  before  they're  released,  we  request  an 

15  opportunity  to  be  heard.  And  then  it  says  in  the 

16  bottom  BJV  from  voice  mail,  8/1. 

17  Does  this  ~  did  you  leave  a  voice  mail  for 

18  Ms.  Kerner  late  on  July  29th  communicating  this 

19  message? 

20  A      Well,  I'll  tell  you  to  a  certainty,  I  know 

21  I  objected  vigorously,  strenuously  to  the  release  of 

22  redacted  transcripts  to  the  Senate  and  before 
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1  redacted  transcripts  were  sent  as  opposed  to 

2  unredacted  transcripts. 

3  I'm  sure  I  asked  for  an  opportunity  to  make 

4  a  case  that  the  Senate  ought  to  be  given  unredacted 

5  transcripts. 

6  Q      Do  you  remember  this  voice  mail? 

7  A      This  is  not  a  voice  mail,  this  is  a 

8  message. 

9  Q      Or  the  message  that  leaving  the  voice  mail 

10  to  this  effect. 

11  A      To  this  effect  would  have  been  we  object  to 

12  the  release  of  any  redacted  deposition  transcripts, 

13  that  is  the  only  thing  I  could  have  meant.   I  never 

14  objected  for  a  heart  beat  to  the  release  of 

15  deposition  transcripts  to  the  United  States  Senate. 

16  MR.  SACHS:   Michael,  the  -  the  document 

17  that  we  have  in  front  of  us,  Number  541,  on  both  that 

18  message  and  the  message  that  is  the  middle  message  on 

19  the  page  as  well  as  on  the  one  under  it  which  appears 

20  to  be  - 

21  MR.  CHERTOFF:   Several  days  later. 

22  MR.  SACHS:   --  yes,  August  2nd,  they  each 
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1  have  the  print  OVR,  which  suggests  there  is  going  to 

2  be  more. 

3  MR.  CHERTOFF:   We're  going  to  have  Treasury 

4  give  us  the  back  of  this. 

5  BY  MR.  CHERTOFF: 

6  Q     Okay.   When  you  prepared  the  letter  of 

7  August  30th  ~ 

8  MR.  SACHS:   So  it's  clear  at  the  moment, 

9  the  document  you've  shown  the  witness  is  simply 

10  incomplete,  it  appears  to  be. 

1 1  MR.  CHERTOFF:   I  think  that's  the  way  we 

12  received  it,  we're  going  to  see  if  we  can  get  the 

13  rest  of  it. 

14  BY  MR.  CHERTOFF: 

15  Q     And  with  respect  to  the  letter  of  August 

16  3rd,  which  you  have  before  you,  did  you  have  any 

17  conversations  with  Pat  Black  in  connection  with  the 

18  preparation  of  that  letter? 

19  A     Yes. 

20  Q     What  was  - 

21  A      Wait  a  minute.   I'm  not  sure  I  actually 

22  spoke  to  Pat  Black  myself  about  it. 
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1  Q      Did  you  communicate  with  her  in  some  way? 

2  A      Yes. 

3  Q      What  was  the  communication? 

4  A      We  had  prepared  a  draft  of  this  August  3rd 

5  letter,  and  I  had  provided  the  draft  to  the  IGs  to 

6  make  sure  that  the  articulation  of  our  understanding 

7  was  consistent  with  their  understanding. 

8  Q     And  do  you  remember  if  Ms.  Black  raised  an 

9  objection? 

10  A      Yes,  I  remember  that  she  sent  back  a 

1 1  proposed  edit  to  the  letter  based  on  her  recollection 

12  of  how  the  transcript  issue  had  developed. 

13  Q     Does  this  refer  back  to  this  meeting  in 

14  early  July  between  you  and  Ms.  Kerner  and  Ms.  Black? 

15  A      I  don't  think  necessarily,  no. 

16  Q      Did  she  object  to  your  original  draft  on 

17  the  letter  in  that  it  seemed  to  her  from  your 

18  original  draft  that  you  were  suggesting  that  as  of 

19  early  July,  the  Inspectors  General  had  agreed  to 

20  furnish  you  with  transcripts  in  return  for  getting 

21  White  House  documents? 

22  A      I  remember  being  surprised  that  I  got  the 
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1  fax  that  you  have  in  front  of  you  from  Pat  Black; 

2  that  is,  she  had  that  ~  she  had  been  unaware  of  the 

3  request  for  transcripts,  because  I  thought  this  had 

4  been  something  that  had  been  on  the  table  and  we  had 

5  discussed  and  that  they  understood. 

6  I  think  her  concern  was  —  was  the 

7  implication  that  the  availability  that  we  made  of 

8  White  House  witnesses  for  their  interviews  was 

9  contingent  on  our  receipt  of  the  transcripts,  and  she 

10  didn't  consider  that  for  a  quid  pro  quo  and  objected 

1 1  to  that  characterization  in  the  letter. 

12  Q      Did  she  also  complain  about  the  fact  that 

13  she  had  not  known  about  the  release  of  the 

14  transcripts  to  the  White  House  until  several  days 

15  after  they  were  released? 

16  A      I  don't  know  if  I  would  characterize  that 

17  as  a  complaint.   I  think  that's  a  statement  she  made 

18  in  the  fax  that  you're  apparently  reading. 

19  Q      I'm  going  to  show  you  S21 14,  which  is  the 

20  fax  and  S21 15  which  is  the  attachment  to  the  fax  and 

21  ask  you  whether  that  refreshes  your  memory  any 

22  further  about  what  her  objection  was. 


1  A      As  I  said,  I'm  not  sure  I  actually  had  a 

2  conversation  with  her  about  this.   It  may  have  only 

3  been  what  I  received  in  this  fax,  so  there's  nothing 

4  to  refresh  if  this  is  all  I  got. 

5  Q      Did  you  contact  Ms.  Black  after  getting 

6  that  fax? 

7  A      I  don't  recall,  I  may  have. 

8  Q      Did  you  agree  to  make  a  change  in  the 

9  letter? 

10  A      We  didn't  make  the  change  precisely  as  she 

1 1  had  suggested  it,  but  we  agreed  to  make  a  change  in 

12  the  letter  to  take  out  whatever  implication  she 

1 3  thought  was  in  here  that  there  was  a  quid  pro  quo. 

14  Q      Was  this  the  first  time  that  you  understood 

1 5  that  she  objected  or  had  not  been  consulted  ~  let  me 

16  withdraw  the  question. 

1 7  Was  this  the  first  time  you  understood  that 

1 8  she  had  some  kind  of  objection  to  your  receiving  the 

19  transcripts  of  these  Inspector  General  depositions? 

20  A      That  she  personally,  that  Pat  Black  had  an 

21  objection? 

22  Q      Well,  in  her  capacity  as  counsel  of  the 
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Inspector  General  of  the  RTC. 

A      Well,  at  some  point  at  the  time  ~  at  the 
time  we  received  the  transcripts,  I  think  I 
understood  that  there  was  some  internal  dispute  about 
when  we  should  get  them,  how  we  should  get  them,  I 
never  knew  the  details  of  the  dispute,  and  I  never 
knew  if  it  was  as  between  the  Secretary's  office  and 
the  Treasury  IG  -  Treasury  IG,  RTC  IG. 

I  don't  think  I  ever  knew  the  dimensions  of 
the  dispute,  but  that  there  was  some  issue  that  had 
been  raised.  And  this  fax  indicated  that  ~  well,  of 
course,  at  this  point  she's  claiming  that  the  RTC  IG 
did  not  find  out  about  the  request  three  days  after 
the  release,  a  long  way,  tired  way  to  answer  your 
question. 

I  don't  know  what  I  thought  she  knew  or 
didn't  know,  but  I  remember  being  surprised 
that  —  at  her  statement  that  she  didn't  even  find 
out  about  the  request  until  three  days  after  the 
release  because,  in  fact,  the  request  had  been 
discussed  and  had  been  on  the  table  and  for  weeks. 

Q      Had  the  request  been  rejected  earlier? 
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1  A      No. 

2  Q      Did  Ms.  Kerner  weigh  in  on  this  August  3rd 

3  letter? 

4  A      I  remember  also  seeking  Ms.  Reiner's  views 

5  on  whether  we  had  accurately  stated  the  nature  of  the 

6  cooperation  with  the  IGs  and  receiving  her  views  on 

7  that  subject. 

8  Q      And  did  you  ultimately  have  a  conversation 

9  with  Ms.  Black  after  she  left  you  a  paging  message 

10  about  the  issue  of  this  August  3rd  letter? 

11  A      I  don't  remember  being  paged  by  Ms.  Black 

12  or  whether  I  had  a  conversation  with  her  about  this. 

13  We  may  have  -  I  may  have,  but  I  don't  remember. 

14  Q      Did  you  actually  at  one  point  have  to  go 

15  and  retrieve  an  earlier  draft  of  this  August  3rd 

16  letter  because  of  Ms.  Black's  objections? 

17  A      Not  that  I  recall. 

18  Do  you  have  the  second  page?  That's  all 

19  you  have,  okay. 

20  Q      During  the  week  of  July  26,  was  Sherry 

21  Conoway  — 

22  MR.  SACHS:    Sharon. 
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1  BY  MR.  CHERTOFF: 

2  Q      I'm  sorry,  Sharon  Conoway  preparing 

3  analyses  of  the  transcripts  of  the  various  witnesses 

4  who  was  before  the  Inspector  General  in  order  to 

5  explore  inconsistencies  on  them? 

6  A      I  don't  believe  we  asked  her  to  prepare  any 

7  analyses.   I  know  we  asked  her  to  review  the 

8  transcripts  and  identify  and  flag  for  us  any 

9  inconsistencies  in  the  testimony,  but  I  don't  recall 

10  asking  her  to  prepare  analyses. 

1 1  Q      I'm  going  to  show  you  exhibits  S  or  numbers 

12  S7009  through  S701 1  for  identification,  and  ask  you 

1 3  if  you  recognize  these  to  be  memoranda  prepared  by 

14  Ms.  Conoway. 

15  A      This  appears  to  be  a  memo  prepared  by 

16  Sharon  Conoway. 

17  Q      Now,  Mr.  Cutler  testified  on  July  26th? 

18  A      I  believe  that  was  the  date  that  he 

19  testified  in  the  House. 

20  Q      At  that  point  was  it  your  understanding 

21  that  the  internal  review  was  complete? 

22 A      I  think  at  that  point  we  had  —  he  had 


1  testified  before  the  Senate  on  the  findings  and  his 

2  internal  review. 

3  Q      Before  the  House? 

4  A      I'm  sorry,  before  the  House.   So  to  the 

5  extent,  you  know,  that  he  testified  about  the  state 

6  of  her  knowledge  at  that  point,  it  was  complete  to 

7  that  point,  of  course,  you  can  always  learn  new 

8  things  and  it  can  affect  a  conclusion. 

9  I'm  sure  if  he  learned  something  between 

10  the  26th  and  the  5th  when  he  testified  in  the  Senate, 

1 1  he  would  have  probably  incorporated  that  in  the 

12  Senate  testimony.   But  I  think  by  the  time  he 

13  testified  in  the  House,  we  had  viewed  the  internal 

14  review  was  complete. 

15  Q      You  were  not  ~  after  he  testified  in  the 

16  House,  you  were  no  longer  in  the  process  of 

17  conducting  the  internal  review;  is  that  correct? 

18  MR.  SACHS:    That's  not  what  she  said, 

19  Michael. 

20  MR.  CHERTOFF:    I'm  asking  her. 

21  BY  MR.  CHERTOFF: 

22  Q      Is  that  correct  that  you  were  complete  in 
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terms  of  your  process  of  acting  ~  being  actively 
engaged  in  an  internal  review? 

A      I  think.   Of  course,  we  never  shut  down  to 
the  possibility  that  additional  facts  could  be 
material  to  conclusions,  but  I  think  we  had  some 
degree  of  confidence  by  the  26th  that  our  work  had 
been  essentially  completed. 

Q  Didn't  Mr.  Cutler's  testimony  on  the  26th 
tell  the  House  that  he  completed  his  review  and  he 
had  reach  certain  conclusions? 

A      Yes. 

Q      And  at  that  point  in  time,  is  it  not 
correct  that  you  did  not  plan  on  going  out  to  solicit 
or  seek  further  information  in  order  to  complete  a 
review? 

A      I  think  that's  correct. 

Q      Why  did  you  have  Ms.  Conoway  working  on  an 
analyzing  inconsistencies  in  the  transcripts  the  next 
day? 

A      The  next  day  following  Mr.  Cutler's 
testimony? 

Q      Right. 
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A      I  don't  know  that  I  did. 

Q  Well,  it  was  prepared  on  July  27,  1994,  do 
you  think  Ms.  Conoway  didn't  get  the  word  that  the 
review  was  closed? 

A      I  don't  know  that  that  has  anything  to  do 
with  the  internal  review. 

Q  Well,  what  was  the  purpose  of  preparing 
this  memo  S7009? 

A      I  think  she  was  reviewing  the  various 
transcripts  at  that  point  to  identify  any  additional 
information  that  might  be  useful  down  the  road. 

Q      Why?  For  what? 

A      Oh,  for  any  additional  purpose  that  it 
might  be  put  to. 

Q  Was  it  for  purposes  of  working  with  the 
lawyers  for  the  individual  witnesses  for  the  White 
House? 

A      Absolutely  not. 

Q      Well,  what  I'm  having  difficulty  with  is, 
the  review  culminated  in  a  report  which  Mr.  Cutler 
unveiled  and  made  public  in  the  house  on  July  26th; 
correct? 
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1  A      Correct. 

2  Q      When  he  went  before  the  House,  was 

3  it  —  was  it  the  understanding  that  Mr.  Cutler  had  as 

4  you  knew  it  that  there  was  further  analysis  that  was 

5  underway? 

6  A      In  connection  with  the  internal  review? 

7  Q      Yes. 

8  A      No. 

9  Q      Now,  other  than  the  internal  review,  what 

10  other  work  was  the  White  House  Counsel's  Office  doing 

1 1  that  necessitated  using  the  transcripts  of  the 

12  depositions? 

13  A      Well,  the  transcripts  of  the  depositions 

14  were  never  used  in  substance  or  actually  shown  them 

15  in  connection  with  preparing  witnesses  for  any 

16  testimony  that  they  gave  to  Congress,  either  the 

17  House  or  the  Senate. 

18  Q      I  don't  think  that  question  answered  the 

19  question.   My  question  was  ~ 

20  MR.  SACHS:    What  did  Cutler  testify  in  the 

21  Senate? 

22 MR.  CHERTOFF:    August  5th. 
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1  THE  WITNESS:   August  5th. 

2  BY  MR.  CHERTOFF: 

3  Q      Did  his  testimony  before  the  Senate  differ 

4  materially  from  his  testimony  from  the  House? 

5  A      His  testimony  before  the  Senate  was 

6  different  than  the  testimony  —  we  didn't  use  the 

7  same  statement  both  times. 

8  The  testimony  in  the  Senate  had  I  think 

9  addressed  other  issues  that  may  have  been  —  may  have 

10  come  up  in  either  the  House  or  the  Senate  hearings, 

1 1  so,  yes,  it  was  different. 

12  Q      Did  —  when  Mr.  Cutler  made  his  standpoint 

13  before  the  house  on  July  26th,  did  he  qualify  the 

14  statement  in  any  way  or  suggest  in  any  way  that  the 

1 5  internal  review  was  not  complete? 

16  A      I  don't  believe  he  did. 

17  Q      My  question  to  you,  again,  therefore,  is 

1 8  for  what  purpose  was  anybody  in  the  White  House 

19  Counsel's  Office  making  use  of  the  deposition 

20  transcripts  after  Mr.  Cutler  had  made  his  submission 

2 1  to  the  House  of  Representatives  on  July  26th? 

22  A      Well,  your  question  is  sort  of  a  reverse 
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restriction.   We  had  a  restriction  on  the  use  of 
these  that  we  could  not  show  them  or  share  them  with 
any  witness  who's  going  to  testify  before  Congress. 
We  did  not  do  that.    We  never  did  that,  and 
that  was  the  extent  of  the  restriction,  there  was  no 
restriction  saying  you  cannot  use  them  ever  for  any 
other  purpose,  and  any  work  that  Sharon  would  have 
done  within  the  27th  or  any  other  time  with  these 
transcripts  was  not  inconsistent  with  the  restriction 
imposed  on  the  use  of  the  transcripts. 

Q      My  question  still  is,  when  is  —  for  the 
third  time,  what  was  the  purpose  for  anybody  in  the 
White  House  Counsel's  Office  to  —  working  with  the 
transcripts  of  the  depositions  after  Mr.  Cutler  had 
made  his  submission  of  the  results  of  his  internal 
review  on  July  26th  to  the  House  of  Representatives? 
What  was  the  purpose? 

A      A  part  from  the  restriction,  you're  not 
interested  in  the  restriction? 

Q      I'm  asking  you  what  was  the  purpose. 

A      Well,  I  don't  know  what  was  in 

Ms.  Connoway's  head  when  she  prepared  that,  and  I 
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1  don't  remember  asking  her  to  do  it.    I  know  we  had 

2  been  interested  in  the  process  related  to  the 

3  criminal  referrals  and  may  have  asked  her  to  review 

4  the  transcripts  to  identify  if  there  were  anything  in 

5  them  that  would  help  us  understand  what  that  process 

6  would  have  been. 

7  It  would  have  been  something  we  couldn't 

8  have  gotten  from  White  House  witnesses,  and  that  may 

9  have  been  part  of  the  undertaking  she  was  engaged 

10  in.   Those  issues  were  testified  to  in  the  House  that 

1 1  week  or  maybe  it  was  the  following  week  by  the 

12  witnesses  whose  IG  testimony  I  think  she  references 

13  there.   So  that  could  have  been  one  purpose  of  her 

14  use  of  the  transcripts. 

15  Q      Let  me  show  you  what  are  identified  as 

16  S7012  through  S7050  and  ask  you  if  you  recognize  what 

17  these  documents  are  and  who  prepared  them. 

18  (Witness  reviews  the  document.) 

19  THE  WITNESS:   Your  question? 

20  BY  MR.  CHERTOFF: 

21  Q      Do  you  recognize  those  documents? 

22  A      Yes. 
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1  Q     What  are  they? 

2  A      I'm  not  sure  what  you  mean  by  "recognize." 

3  I  mean  I  recognize  them,  I've  seen  them  recently. 

4  They  appear  to  be  several  different  documents  that 

5  seem  to  be  a  collection  of  various  witnesses 

6  statements  on  various  subjects. 

7  Q      Do  you  know  who  prepared  them? 

8  A      No. 

9  Q      Were  they  prepared  at  your  direction? 

10  A      Not  that  I  recall. 

1 1  Q      I'm  going  to  show  you  what's  been 

12  identified  as  numbers  S2129  through  S2132  which  is  a 

13  four-page  letter  from  Lloyd  Cutler  to  Senator  Riegle 

14  and  ask  you  if  you've  seen  that  before. 

15  (Witness  reviews  the  document.) 

16  THE  WITNESS:   Yes,  I  have  seen  that  before. 

17  BY  MR.  CHERTOFF: 

1 8  Q      Did  you  review  that  before  it  was  signed 

19  and  sent  out? 

20  A      Yes,  I  believe  so. 

21  Q      Okay.   If  I  can  have  it  back  for  a  second. 

22 I'd  like  to  direct  your  attention  to 
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1  question,  1,  when  did  the  White  House  tell  Treasury 

2  personnel  that  you  wanted  the  Treasury  RTC 

3  depositions,  to  whom  was  this  request  communicated, 

4  was  the  request  made  for  all  deposition  transcripts, 

5  or  was  it  simply  for  the  transcripts  of  White  House 

6  personnel;  answer,  1,  on  July  5,  1994,  lawyers  from 

7  the  office  of  White  House  Counsel  told  Treasury 

8  personnel  that  the  White  House  would  like  to  receive 

9  transcripts  of  the  then  upcoming  Treasury  RTC 

10  depositions.  This  request  was  later  restated  on 

1 1  other  occasions  during  July  1994.   The  request  was 

12  communicated  to  Franc ine  Kerner,  Stephen  McHale,  Ken 

13  Schmalzbach,  Secretary  Benson,  the  request  was  for 

14  all  deposition  transcripts. 

15  Is  there  some  reason  in  the  context  of  this 

16  question  and  answer  that  you  made  a  determination  not 

17  to  disclose  the  communication  with  Mr.  Dougherty? 

18  A      I'm  sorry,  but  the  question  as  asked 

19  doesn't  —  is  asking  — 

20  Q      For  communications  —  request  for 

21  transcripts. 

22  A      When  did  the  White  House  tell  Treasury 
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1  personnel  that  you  wanted  copies  of  the  Treasury  RTC 

2  depositions? 

3  Q      Was  Mr.  Dougherty  part  of  the  Treasury 

4  Department? 

5  A      I  don't  understand  your  question. 

6  Q      My  question  is  —  the  question  asks  for, 

7  when  did  the  White  House  tell  Treasury  personnel  that 

8  you  wanted  copies  of  the  Treasury  RTC  depositions;  to 

9  whom  was  this  request  communicated? 

10  Now,  your  understanding  at  least  as  of  the 

1 1  first  week  of  August  1994  was  that  someone  had 

12  requested  of  Mr.  Dougherty  in  the  Treasury  to 

13  determine  whether  the  transcripts  would  become 

14  available  in  an  unrestricted  basis  or  to  get  some  — 

15  A      No,  no,  I  think  that  had  to  do  with  the 

16  restriction.   I  think  she  was  asking  - 

17  Q     She  wasn't  asking  for  — 

18  A      I  think  we  already  had  copies. 

19  MR.  SACHS:   No,  there's  no  such  testimony. 

20  BY  MR.  CHERTOFF: 

21  Q      Did  you  consider  disclosing  in  answer  to 

22  this  question  that  there  would  be  a  request  for 
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1  summaries  of  transcripts? 

2  MR.  SACHS:   There's  no  testimony  that  there 

3  had  been  a  request  for  summaries. 

4  Michael,  don't  misstate  the  record  here. 

5  BY  MR.  CHERTOFF: 

6  Q      Well,  your  knowledge  — 

7  MR.  SACHS:   First  of  all,  you  never  called 

8  to  —  she  never  talked  to  Dougherty,  this  witness 

9  told  you  her  understanding. 

10  MR.  CHERTOFF:   Which  is  all  I'm  interested 

1 1  in  probing. 

12  MR.  SACHS:   This  witness  told  you  her 

13  understanding  which  never  stated,  let  me  state,  that 

14  the  White  House  through  Conoway  or  anyone  else 

15  requested  any  summaries  at  all. 

16  BY  MR.  CHERTOFF: 

17  Q      Was  it  your  understanding  that  the 

18  summaries  that  were  received  from  Dougherty  by 

19  Conoway  were  not  made  in  response  to  a  request  for 

20  information,  they  were  just  volunteered? 

21  MR.  WITTEN:   I  think  she's  already 

22  testified  that  Dougherty  said  —  he  was  surprised  the 
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1  White  House  didn't  know  they  existed,  so  how  would 

2  they  have  asked  for  it? 

3  BY  MR.  CHERTOFF: 

4  Q      Was  that  your  understanding? 

5  A      I  have  no  knowledge  that  Sharon  Conoway 

6  asked  Dougherty  for  anything  related  to  a  summary  or 

7  a  transcript. 

8  Q      Your  understanding  is  she  called  simply  to 

9  find  out  when  the  transcripts  could  become 

10  unrestricted;  right? 

1 1  A      That's  my  understanding. 

12  Q      And  your  understanding  is  that 

13  Mr.  Dougherty  then  just  volunteered  out  of  the  blue 

14  to  send  summaries  over? 

15  A      I  don't  know  if  that's  the  way  it  happened 

16  or  not.   From  the  way  I  heard  the  description  of  it, 

17  that  would  be  logical. 

18  Q      So  in  preparation  for  the  letter  of  October 

19  28th,  did  you  think  to  get  in  touch  with  Ms.  Conoway 

20  and  ascertain  the  details  of  what  that  contact  was  so 

21  you  could  determine  whether  you  needed  to  address  it 

22  in  this  letter? 
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1  A      It  didn't  seem  remotely  relevant  to  the 

2  question,  so  no. 

3  Q      Now,  I'm  going  to  show  you  S2093  through 

4  S2103  and  ask  you  if  you  recognize  this  to  be  a  draft 

5  of  answers  to  questions  posed  by  Senator  Riegle  to  be 

6  furnished  by  the  Department  of  the  Treasury  that  was 

7  sent  to  you  in  advance  for  your  review. 

8  (Witness  reviews  the  document.) 

9  THE  WITNESS:   Is  there  a  date  on  this 

10  letter? 

1 1  BY  MR.  CHERTOFF: 

12  Q      That's  the  way  I  got  it.   There  may  be  a 

13  fax  line  --  there's  a  fax  line  at  the  top.   There  is 

14  some  other  documents,  if  it's  2104  to  2106,  I  don't 

15  know  if  that's  part  of  the  same  document  or  not. 

16  MR.  PORTNOY:   There  also  appears  to  be  a 

17  cover  page. 

18  MR.  CHERTOFF:    I  don't  have  that. 

19  MR.  SACHS:   Well  -- 

20  THE  WITNESS:   What's  the  cover  page? 

21  MR.  CHERTOFF:    If  you  want  to  show  that  to 

22  the  witness. 
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1  MR.  SACHS:   If  we  can  hear  the  question 

2  perhaps  it  would  help  us. 

3  BY  MR.  CHERTOFF: 

4  Q      My  question  is,  do  you  recognize  this 

5  document  as  one  sent  to  you  by  the  Treasury  for  your 

6  review  before  it  was  forwarded  to  Congress  in 

7  response  to  Senator  Riegle's  questions? 

8  A      I  don't  know  if  this  was  forwarded  to  me 

9  for  review  in  advance  or  not.   I  don't  know  the  date 

10  of  this  --  of  this  letter  so  it's  hard  to  tell. 

11  Q      Do  you  remember  at  some  time  regarding  the 

12  Treasury  responses  to  Senator  Riegle's  questions? 

13  A      Senator  Bond. 

14  Q      And  Senator  Riegle's  questions,  yes. 

15  A      I  know  there  were  several  requests  for 

16  information  that  came  from  Senator  Bond  or  from  the 

1 7  committee  from  Chairman  Riegle  that  Senator  Bond  had 

1 8  posed,  and  I  know  I  ~  I  had  seen  and  reviewed 

19  responses. 

20  It  seems  to  me  there  was  more  than  one  set 

21  of  questions  or  responses,  I  don't  remember  if  I  saw 

22  this  or  not. 
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1  Q      You  don't  recall? 

2  A      No. 

3  Q      After  ~  you  testified  about  a  meeting  on 

4  July  1  with  the  witnesses  and  the  lawyers  from  the 

5  White  House  where  you  had  certain  talking  points  and 

6  you  discussed  the  pending  internal  review  that  was 

7  going  to  begin,  do  you  remember  that? 

8  A      Right.   We're  back  on  July  1? 

9  Q      Right. 

10  A     Okay. 

1 1  Q      After  that,  did  you  have  any  other  meetings 

12  with  groups  of  attorneys  for  witnesses? 

13  A      Yes. 

14  Q      How  many? 

15  A      I  don't  remember. 

16  Q      Approximately  when  did  you  have  those  in 

17  July? 

18  A      I  don't  remember,  I  think  it  was  closer  to 

19  the  start  of  the  hearings. 

20  Q      How  many  did  you  have? 

21  A      I  think  you  already  asked  me  that,  and  I 

22  said  I  don't  remember. 
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1  Q      Why  did  you  have  them? 

2  A      I  believe  it  was  to  explain  what  we 

3  understood  about  the  process  that  was  going  to  be 

4  conducted  for  the  hearing.   It  was  essentially  ~  I 

5  believe  procedural  in  nature,  what  kinds  of  questions 

6  we  thought  would  be  presented  from  them,  what  the 

7  format  would  be,  who  would  be  asked,  who  would  be 

8  sitting  on  what  panel,  discussing  opening  statements, 

9  that  sort  of  thing. 

10  Q      I'm  going  to  show  you  a  page  from  a  diary 

1 1  when  was  just  produced  to  us  today,  and  I'll  show  it 

12  to  Mr.  Portnoy  page  S9603,  it's  an  entry  for 

13  Wednesday,  July  20th,  and  I'll  ask  you  to  read 

14  what  —  the  only  writing  on  the  page  that's  visible? 

15  A      This  is  not  a  diary,  it's  a  calendar. 

16  Q      Okay,  calendar. 

17  A      Okay.   It  says  472,  which  is  probably  a 

1 8  conference  room,  in  the  old  DOB  and  then  it  says 

19  Bennett,  Berger  and,  Simon,  Judy  Taylor,  Berger, 

20  Beyers,  and  then  it  says  2:30  Turk,  I  think  that  it 

21  says  Turk. 

22 Q      And  what  does  that  denote? 


1  A      I  believe  it  would  denote  that  at  least  on 

2  the  20th  at  some  point  I  had  scheduled  an 

3  8:00  o'clock  a.m.  meeting  with  those  people. 

4  Q      Did  it  happen? 

5  A      I  don't  know  if  it  happened  with  those 

6  people  or  on  that  day,  but  it  could  have. 

7  Q      You  don't  remember? 

8  A      I  don't  remember  precisely.   I  believe  that 

9  I  did  have  a  meeting  with  a  group  that  would  have 

10  included  at  least  some  of  these  people,  probably 

1 1  around  the  20th. 

12  Q      Now,  let  me  show  you  9604  for 

13  identification,  series  S,  and  ask  you  if  you  can  read 

14  the  writing  there. 

15  A      Well,  this  is  ~  this  has  got  476,  Thursday 

16  July  21st,  it's  got  Bennett,  Sabrin,  Taylor,  it  looks 

17  like  Berger,  Simon,  Snyder,  Kreigel,  Sabrin  again, 

18  Boyd,  and  then  it's  got  Judy  crossed  out,  and  then  it 

19  it's  got  2:30  Turk. 

20  Do  you  want  the  rest  of  this? 

21  Q      Sure. 

22  A      Then  for  Friday,  July  22nd,  it  says  Altman 
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at  9:00  a.m.,  House/Senate. 

Q     Now,  directing  your  attention  to  the 
Thursday  entry,  does  that  denote  a  meeting  with 
defense  lawyers  for  individual  witnesses? 

A      Well,  again,  the  fact  that  the  ~  on  the 
20th,  I've  got  a  meeting  with  some  of  these  same 
people,  it  suggests  to  me  maybe  I  had  something 
scheduled  on  the  20th,  and  then  later  rescheduled  it 
on  the  21st,  I  don't  know,  but  one  time  or  another. 

Q  Can  you  tell  us  who  the  witnesses  are  that 
correspond  to  the  lawyers  on  let's  say  the  entry  for 
the  Thursday? 

A      Well,  Bennett  and  Sabrin  represented 
Mr.  Ickes;  Taylor  and  Berger  represented  both 
Mr.  McClarety  and  Ms.  Caputo,  Simon  together  with 
Judy  represented  Mr.  Garin,  Snyder  represented 
Mr.  Lindsey;  Kreigel  and  Sabrin,  which  might  be  why  I 
have  Sabrin  twice,  represented  Mr.  Pedusto,  and  Boyd 
represented  Mr.  Klein. 

Q      Did  most  of  these  lawyers  either  at  the 
meeting  that  occurred  on  or  around  this  day  or 
in  --  or  shortly  before  or  after  the  meeting  furnish 
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1  you  with  transcripts  of  their  witnesses'  testimony 

2  before  the  Inspectors  General? 

3  A      I  don't  think  so. 

4  Q      Do  you  know  what  was  the  discussion  in  the 

5  meeting  about  exchanging  transcripts? 

6  A      I  don't  recall  that  that  was  discussed. 

7  Q      Do  you  know  why  a  number  of  the  lawyers 

8  chose  to  send  the  White  House  transcripts  of  their 

9  clients  testimony  before  the  Inspectors  General? 

10  A      I  think  we've  been  through  that  several 

1 1  hours  ago. 

12  Q      Do  you  have  any  recollection  about  why? 

13  A      Not  beyond  what  I've  already  talked  about. 

14  Q      Were  there  meetings  with  counsel  for  the 

15  individual  witnesses  the  following  week  which  to  say 

16  the  week  of  ~  beginning  Sunday,  July  24th,  after  you 

17  had  received  the  transcripts  from  Treasury? 

18  A      On  July  24th? 

19  Q      On  or  after  July  24th,  during  the  balance 

20  of  that  week. 

21  A      1  believe  there  was  a  meeting  on  the 

22  evening  of  the  24th. 
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1  Q      That's  a  Sunday. 

2  A      Right. 

3  Q      Who  attended  the  meeting? 

4  A      I  believe  lawyers  for  almost  all  of  the 

5  White  House  witnesses,  if  not  all  of  them,  attended 

6  the  meeting. 

7  Q      Where  did  the  meeting  take  place? 

8  A      In  one  of  the  conference  rooms  in  the 

9  fourth  floor  of  the  old  DOB. 

10  Q      And  what  was  the  purpose  of  this  meeting? 

1 1  A     The  purpose  of  the  meeting  was  to  provide 

12  the  lawyers  with  a  draft  of  Lloyd's  testimony  and  the 

13  attached  chronology  and  tell  them  that  this  is  where 

14  we  understood  the  facts  to  lie  and  ~  as  in  to  be 

1 5  stated,  and  we  wanted  to  make  absolute  certain  that 

16  there  wasn't  anyone  who  disagreed  or  that  we  had  made 

17  a  mistake  or  there  was  anything  inaccurate. 

18  And  if  someone  thought  we  had  been  unfair, 

19  we  wanted  to  give  them  an  opportunity  to  tell  us  why 

20  we  were  wrong. 

21  Q      This  was  the  chronology  which  as  of  July 

22  24th  had  been  benefitted  by  your  having  received  the 
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1  Inspector  General  transcripts;  correct? 

2  A      I  think  by  that  time,  we  had  ~  Sharon  had 

3  reviewed  the  transcripts,  she  had  probably  and  she 

4  had  annotated  that  earlier  chronology,  and  so  this 

5  particular  chronology  that  we  were  presenting  to 

6  these  folks  would  have  been  fairly  close  to  complete. 

7  I  mean  it  would  have  been  what  we  regarded 

8  as  very  close  to  the  last  draft,  and  we  were  giving 

9  these  folks  an  opportunity  to  tell  us  if  we  had  it 

10  right. 

11  Q      Did  you  hand  it  out? 

12  A      Hand  it  out,  a  draft? 

13  Q      The  draft. 

14  A      Yes,  we  handed  a  draft  to  every  person. 

15  Q      Did  you  let  people  take  it  with  them? 

16  A      No,  we  did  not,  we  got  them  back. 

17  Q      Did  you  let  people  take  notes? 

18  A      No. 

19  Q      Okay.   Did  you  indicate  to  the  lawyers  in 

20  the  room  on  that  evening  that  the  chronology  had  been 

21  prepared  in  light  of  the  transcripts  which  had  been 

22  received  from  Treasury? 
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1  A      Not  that  I  recall. 

2  Q      Was  there  discussion  in  the  group  about 

3  particular  points? 

4  A      There  was  not  a  group  discussion. 

5  Q      You  took  ~  individual  people  came  in  and 

6  approached  with  suggestions  or  criticisms  or 

7  observations? 

8  A      We  sat  everybody  down  around  a  big 

9  conference  table,  passed  out  these  -  the  draft, 

10  explained  the  ground  rules,  and  then  gave  people  an 

1 1  opportunity  to  read  the  chronology,  mark  it  up  in  any 

1 2  way  they  wanted  to,  and  then  one  by  one  they  came  and 

13  spoke  to  Lloyd,  to  me  or  to  Sheila  ~  I  believe 

14  Sheila  participated  in  this  and  explained  any 

1 5  concerns  or  issues  they  had  with  the  way  we  had 

16  stated  the  facts  and  then  gave  us  the  draft  that  they 

1 7  had  marked  up. 

18  Q      Did  someone -- do  we  know  where  those 

19  marked-up  drafts  are? 

20  A      I  took  the  marked-up  drafts  and  then  went 

2 1  through  them  doing  the  final  version  of  the 

22  chronology,  and  as  I  completed  my  review  of  each  one, 
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1  I  threw  it  out. 

2  Q      Whose  idea  was  it  to  have  this  assembly? 

3  A      I  think  we  had  contemplated  from  the  very 

4  beginning  some  opportunity  for  the  people  who  we  had 

5  interrogated  to  review  our  conclusions  about  their 

6  conduct  before  they  were  presented  finally  to  the 

7  President  and  the  Congress.   And  I  think  that's 

8  actually  reflected  in  some  of  the  early  work  plans 

9  that  had  been  developed  for  this  review. 

10  So  it  was  an  idea  that  ~  that  seemed 

1 1  consistent  with  the  way  one  would  go  about  an 

12  internal  review.   I  don't  remember  as  we  got  closer 

1 3  to  the  actual  time  we  did  it  if,  you  know,  somebody 

14  created  it  as  a  new  idea,  but  I  think  it  had  always 

15  been  contemplated. 

16  Q      So  your  conception  going  into  this  internal 

17  review  is  the  process  for  conducting  an  internal 

1 8  review  would  be  to  take  a  draft  of  the  final  plot  and 

19  then  circulate  it  to  everybody  for  comments? 

20  A      I  don't  know  if  going  into  it  we  had 

2 1  anticipated  that,  because  I  think  frankly  going  into 

22  it,  you  know,  and  thinking  in  May  and  June  about  how 
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1  we  were  going  to  do  this,  I  don't  think  anyone 

2  thought  it  wouldn't  be  until  June  30th  that  Fisk 

3  would  say  go,  and  we  had  such  a  brief  time  to 

4  accomplish  all  this. 

5  I  think  in  ideal  circumstances,  one 

6  normally  wouldn't  have  a  group  meeting  like  this  so 

7  close  to  the  completion  or  the  need  to  make  the 

8  report  to  Congress,  yes,  so  that  one  might  do  it  a 

9  little  differently  if  one  had  the  luxury  of  time. 

10  But  this  was  certainly  consistent  with  the 

1 1  kind  of  opportunity  we  thought  it  necessary  to  give 

12  people  before  we  completed  everything.   We  needed  to 

13  make  sure  that  our  conclusions  about  the  conduct  were 

14  absolutely  accurate,  and  that  if  anybody  had  a 

15  problem  with  the  way  we  had  stated  something  that 

16  they  had  an  opportunity  to  review  their  concerns  with 

17  us. 

18  Q      Everybody  got  the  identical  document? 

19  A      Yes. 

20  Q      Was  there  a  document  laid  out  along  the 

21  lines  of  the  draft  that  we  had  earlier  discussed, 

22  that  is  to  say,  with  each  event  in  accordance  with 


1  the  individual  witnesses  description? 

2  A      No,  it  looked  much  more  like  the  final 

3  chronology  that  actually  was  submitted  with  Lloyd's 

4  testimony. 

5  Q      And  that  ~  and  so,  therefore,  it  was  a 

6  single  version  of  events?  In  other  words,  it  was  a 

7  flow  of  events  rather  than  a  series  of  individual 

8  witness  statements  concerning  each  particular 

9  episode? 

10  A      Well,  I  think  if  you  —  if  you  reread  the 

1 1  chronology  that  --  that  was  submitted  with  Lloyd's 

12  testimony,  that  that  isn't  exactly  ~  you  know, 

13  precisely  a  flow  events,  it  will  say  this  person  said 

14  this  and  that  person  said  that. 

15  So  it's  certainly  a  condensation  of  the 

16  information  contained  in  the  longer  chronology  that 

17  we  reviewed  earlier,  but  it's  not  a  flow  of  events  as 

18  you're  describing  it. 

19  Q      Did  you  regard  giving  the  individual 

20  lawyers  on  that  Sunday  night  this  chronology  which 

21  contained  incorporated  within  it  some  of  the 

22  information  that  you  had  obtained  from  the 
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1  transcripts  of  the  Inspector  General  depositions? 

2  Did  you  regard  that  as  consistent  with  the 

3  restriction  that  Mr.  McHale  had  imposed  the  day 

4  before  on  July  20th? 

5  A      Yes. 

6  Q      Did  you  think  about  it? 

7  A      I  don't  know  if  I  thought  about  it 

8  precisely.   I  don't  think  it  was  obvious  to  me  that 

9  it  wouldn't  be  consistent,  and  it's  not  obvious  to  me 

10  now,  so  I  don't  recall  that  I  lingered  over  the 

1 1  question. 

12  Q      Did  you  discuss  it  with  Mr.  Cutler? 

13  A      Discuss  what? 

14  Q      Whether  showing  individual  witnesses 

1 5  attorneys  a  document  that  incorporated  some  of  the 

16  information  contained  in  the  transcripts,  whether 

17  that  was  consistent  with  the  restriction  placed  on 

18  the  transcripts  by  Mr.  McHale. 

19  A      No. 

20  Q      After  that  meeting  on  July  20th,  were  there 

2 1  any  other  group  meetings  with  attorneys  ~ 

22  A      I  don't  believe  so. 
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1  Q      ~  through  the  end  of  the  hearings? 

2  A      I  don't  believe  so. 

3  MR.  CHERTOFF:    Okay,  that's  it. 

4  MR.  WITTEN:    Before  you  go  off  the 

5  record  ~ 

6  MR.  SACHS:   Just  a  moment,  please. 

7  (Discussion  off  the  record.) 

8  THE  WITNESS:   Can  I  point  something  out? 

9  BY  MR.  CHERTOFF: 

10  Q      Sure. 

1 1  MR.  WITTEN:   You  might  want  to  begin  by 

12  saying  it's  10:40. 

13  THE  WITNESS:   It's  10:40. 

14  The  meeting  that  we  had  on  the  24th  with 

15  all  the  lawyers  would  have  been  one  day  after  we 

16  received  the  McHale  transcripts,  and  I  don't  know, 

1 7  given  the  sequence  and  the  time  constraints,  that 

18  Sharon  who  was  tasked  with  the  challenge  of  reading 

19  all  those  transcripts  would  have  or  could  have 

20  completed  that  review  sufficiently  to  have 

21  incorporated  or  included  any  changes  in  this  document 

22  that  we  showed  all  these  lawyers. 
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1  So  even  —  even  --  I'm  not  -  I  can't  be 

2  sure  that  the  draft  that  we  shared  with  people  had 

3  the  benefit  of  her  review  of  the  transcripts  that  had 

4  been  received  from  McHale. 

5  BY  MR.  CHERTOFF: 

6  Q      But  since  —  I'm  only  asking  the  questions 

7  because  you  volunteered  the  statement  ~ 

8  A      That's  fine. 

9  Q      You  understood  though  as  of  July  23rd, 

10  you  -  you,  you  as  the  people  collectively,  had  a 

1 1  sufficient  working  knowledge  of  what  was  going  on  in 

12  the  investigation  to  understand  that  there  were 

1 3  certain  witnesses  who  were  more  important  than 

14  others;  correct? 

15  A      As  a  general  matter?  Yes. 

16  Q      In  this  investigation.   You  certainly  would 

17  have  had  time  in  the  period  of  the  day  or  a  little 

18  more  than  a  day  to  look  at  Mr.  Altman's  testimony  and 

19  Mr.  Hanson's  testimony,  correct,  and  ~  Ms.  Hanson's 

20  testimony;  correct? 

21  A      Well,  Altman  we  interviewed  ourselves,  so  I 

22  don't  recall  we  all  thought  that  critical.  And 
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1  Hanson,  we  got  a  briefing  from  Hanson's  lawyer,  so  I 

2  don't  know  why  we  would  have  looked  at  their 

3  testimony. 

4  Q      Why  did  you  want  their  transcript? 

5  A      I  think  the  priority  would  have  been 

6  looking  at  the  RTC  witnesses  to  see 

7  whether  ~  whether  an  Ellen  Kulka  said  that  somebody 

8  from  the  White  House  had  contacted  her,  that's  what 

9  the  priority  would  have  been  for  Sharon's  review  is 

10  to  see  whether  ~  where  there  was  anyone  we  never  had 

1 1  an  opportunity  to  speak  to,  that  was  the  whole  point 

12  of  getting  these  transcripts. 

1 3  We  hadn't  talked  to  these  people,  and  we 

14  needed  to  find  out  somehow  whether  anyone  was  saying 

15  something  that  was  inconsistent  with  what  we  had  been 

16  told  by  others.   It  was  the  other  side,  the  flip 

17  side,  of  the  contact. 

18  Q      If  that  was  the  point,  why  didn't  you 

19  simply  ask  for  the  transcripts  of  the  people  you 

20  never  had  an  opportunity  to  interview? 

21  A      I  don't  know  that  that  wasn't  something 

22  that  was  put  on  the  table  at  some  point  anyway.   We 
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1  got  - 

2  Q      If  she's  going  to  finish  — 

3  MR.  SACHS:   I  thought  she  was  finished. 

4  THE  WITNESS:   We  got  the  transcripts  of  a 

5  number  of  White  House  officials  from  the  lawyers,  so 

6  that  wasn't  something  we  needed  to  rely  on  the  IGs 

7  for,  what  we  needed  those  transcripts  for  was  to 

8  confirm  that  there  wasn't  something  out  there  that 

9  someone  had  said  we  did  not  have  access  to  that  would 

10  undermine  or  make  less  than  complete  or  accurate  what 

1 1  we  were  concluding  about  the  nature  of  the  contacts. 

12  MR.  CHERTOFF:   Okay,  I'm  finished. 

13  MR.  PORTNOY:   Can  we  go  off  the  the  record 

14  and  ask  a  question? 

15  (Discussion  off  the  record.) 

16  EXAMINATION 

17  BY  MR.  PORTNOY: 

18  Q      You  testified  that  you  spoke  to  Mr.  McHale 

19  on  July  23rd  at  some  point? 

20  A      That's  right. 

21  Q      And  he  conveyed  to  you  in  some  fashion  the 

22  deposition  transcripts? 

220 

1  A      That's  right. 

2  Q      Do  you  recall  what  time  of  day  you  received 

3  them? 

4  A      I  wasn't  the  one  who  received  them,  and  I 

5  don't  know  what  time  of  day  they  came  over. 

6  Q      Do  you  recall  approximately  what  time  you 

7  learned  that  you  would  be  receiving  them? 

8  A      No. 

9  Q      Would  it  have  been  afternoon,  morning,  any 

10  recollection? 

11  A      No. 

12  Q      Do  you  have  any  specific  recollection 

13  whether  Ms.  Conoway's  comments  were  incorporated  into 

14  the  outline  prior  to  the  meeting  on  the  24th? 

15  A      I  believe  that  some  of  her  comments  that 

16  are  on  that,  the  annotated  document  that  we  reviewed 

17  earlier  that  I  think  had  the  date  of  the  17th  on  it, 

1 8  I  believe  some  of  those  comments  would  have  been 

19  incorporated. 

20  Q      Do  you  have  any  reason  to  believe  that  in 

21  the  course  of  one  day  Ms.  Conoway  reviewed  deposition 

22  transcripts,  suggested  changes  and  those  changes  were 
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1  incorporated  before  the  chronology  was  transmitted  to 

2  counsel? 

3  A      That  was  the  nature  of  my  clarification  at 

4  the  end,  it's  hard  for  me  to  believe  that  there  was 

5  time  for  that  to  have  happened,  and  I  have  no 

6  recollection  that  it  did. 

7  Q     Who  had  the  disk  for  the  chronology,  in 

8  effect,  who  would  have  actually  physically  inputted 

9  changes? 

10  A      Me. 

11  Q     Do  you  recall  doing  so  that  day? 

12  A      No. 

13  MR.  PORTNOY:   That's  all. 

14  EXAMINATION 

15  BY  MR.  CHERTOFF: 

16  Q      I  just  have  one  follow-up. 

17  Ms.  Conoway  didn't  personally  input  the 

18  changes  in  herself? 

19  A     No. 

20  Q     She  gave  them  to  you  and  you  typed  them  in? 

21  A     Yes. 

22 Q      So  it's  your  testimony  now  that  you  didn't 
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1  make  any  changes  in  the  chronology  based  on  having 

2  received  the  transcripts? 

3  MR.  WITTEN:   When,  the  24th? 

4  MR.  CHERTOFF:   By  the  evening  of  the  24th. 

5  THE  WITNESS:   From  the  transcripts  received 

6  on  the  23rd? 

7  BY  MR.  CHERTOFF: 

8  Q      Correct. 

9  A      I  don't  remember  doing  that. 

10  Q      You  don't  remember  one  way  or  the  other? 

11  A      I  don't  remember  one  way  or  the  other. 

12  MR.  CHERTOFF:   All  right.   Thank  you. 

13  MR.  WITTEN:   Thank  you  everybody. 

14  Thank  you,  Madam  Reporter. 

15  (Thereupon,  at  10:45  p.m.,  the  deposition 

16  was  concluded.) 

1 7  
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My  testimony  that  Ms.  Conaway  informed  me  that  Mr. 
Dougherty  had  said  he  should  not  have  provided  summaries  and 
asked  for  them  back  was  mistaken.   Since  my  deposition,  my 
lawyers  have  informed  me  that  Ms.  Conaway  says  that  Mr.  Dougherty 
never  requested  return  of  the  summaries.   Neither  did  he  say  he 
had  not  been  authorized  to  provide  them. 

When  Mr.  Chertoff  asked  whether  any  summaries  were  left 
at  the  White  House,  I  indicated  that  if  there  were  any,  they 
would  have  been  produced  by  the  White  House  to  the  Committee. 
Mr.  Chertoff  said  he  was  not  aware  that  any  had  been  produced.   I 
have  since  learned  that  copies  of  all  summaries  received  by  the 
White  House  were  in  fact  produced  to  the  Senate  Banking  Committee 
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1  PROCEEDINGS 

2  MS.  FISHER:   Good  morning,  Mr.  Verinder. 

3  My  name  is  Alice  Fisher.   To  my  right  is  Lance  Cole. 

4  This  deposition  is  being  conducted  pursuant 

5  to  Senate  Resolution  120.   I  don't  know  if  you've  had 

6  a  chance  to  look  at  the  resolution,  or  if  you  care 

7  to.   It  establishes  a  special  committee  administered 

8  by  the  Banking  Committee  to  conduct  an  investigation 

9  involving  Whitewater  Development  Corporation,  Madison 

10  Guaranty  Savings  &  Loan  Association,  and  other 

1 1  related  matters. 

12  Specifically,  section  l(b)2(c)  of  Senate 

13  Resolution  120  authorizes  an  investigation  and  public 

14  hearings  into  whether  the  Department  of  Justice  has 

15  improperly  handled  RTC  criminal  referrals  relating  to 

16  Madison  Guaranty  Savings  &  Loan  Association  or 

17  Whitewater  Development  Corporation.   And  this  will  be 

18  the  focus  of  today's  deposition. 

19  I  will  ask  you  a  series  of  questions  and 

20  ask  you  to  testify  under  oath.   If  you  don't 

21  understand  a  question,  please  let  me  know.   If  you 

22  want  to  take  a  break,  please  let  me  know.   The 

4 

1  stenographer  will  prepare  a  record  of  questions  and 

2  answers  and  the  deposition  will  be  treated  as 

3  committee  confidential  until  the  commencement  of 

4  public  hearings. 

5  Prior  to  the  hearings,  you  will  receive  a 

6  letter  from  the  Committee  letting  you  know  that  you 

7  can  come  and  review  your  transcript  at  the  Senate  and 

8  will  provide  an  errata  sheet  if  you  care  to. 

9  You  may  be  represented  by  counsel.   I  see 

10  that  Ms.  Simonton  is  here  today.   And  I  would  ask  you 

1 1  that  you  swear  the  witness. 

12  Whereupon, 

13  FRED  B.  VERINDER 

14  was  called  as  a  witness  and,  having  first  been  duly 

15  sworn,  was  examined  and  testified  as  follows: 

16  EXAMINATION 

17  BY  MS.  FISHER: 

18  Q      Could  you  please  state  your  name  for  the 

19  record. 

20  A      Fred  B.  Verinder,  V  as  in  Victor, 

2 1  -e-r-i-n-d-e-r. 
22 
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2  Q      Could  you  give  ~ 

3  A      I  haven't  given  that  one  lately. 

4  Q      Can  you  give  us  your  present  business 

5  address,  please? 

6  A      Willard  Hotel,  Suite  300,  Washington,  D.C. 

7  Q      And  what  is  your  present  employment 

8  position? 

9  A      I'm  the  vice  president  of  compliance  and 

10  security  with  Laboratory  Corporation  of  America. 

11  Q      Could  you  give  me  a  brief  background  of 

12  your  employment  history? 

13  A      With  the  FBI?  Or  with  the  Laboratory 

14  Corporation  of  America? 

15  Q      All  the  way  through,  I  mean  just  briefly. 

16  A      I  joined  the  FBI  in  1969.   You  want  to  know 

17  the  positions  I  held? 

1 8  Q      That  would  be  great. 

19  A      Special  agent,  and  then  '75,  supervisor. 

20  About  '77,  unit  chief.   About  '79,  an  inspector's 

21  aide.    1981,  special  assistant  to  the  administrator 

22  of  drug  enforcement.   '82,  assistant  special  agent  in 

1  charge.   '87,  inspector.   '88,  SAC.    '90,  deputy 

2  assistant  director.   And  in  June  '94,  retired.   I 

3  took  a  position  with  Lab  Corp.  as  the  vice  president 

4  of  compliance  which  I  hold  at  this  time. 

5  Enough  detail? 

6  Q      Uh-huh.    During  the  time  period  of 

7  September  1992  to  November  1993  you  were  deputy 

8  assistant  director? 

9  A      Criminal  division. 

10  Q      And  that  was  here  in  Washington? 

1 1  A      Correct.   FBI  headquarters. 

12  Q      Could  you  give  me  an  idea  of  what  your 

13  responsibilities  were  at  that  time? 

14  A      They  changed  slightly.   I  always  had 

15  responsibility  for  all  white  collar  crime.  That's 

16  the  largest  ~  white  collar,  that's  the  largest 

17  criminal  program,  over  2500  FBI  agents  in  four 

18  programs.   Financial  institution  fraud,  which  we'll 

19  be  talking  about  today,  was  the  largest  one  of  them. 

20  Civil  rights,  all  special  operations, 

21  undercover  operations.  That  would  cover  the  bulk  of 

22  it.   At  different  times  we  had  different 
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responsibilities  that  were  added  on  or  taken  away 
from  that,  but  that  was  ~  international,  that  was 
different  responsibilities  there  but  for  the  most 
part,  the  white  collar  crime  program. 

Q      Who  did  you  directly  report  to? 

A      Larry  Potts,  who  was  the  assistant 
director. 

Q      And  did  you  supervise  directly  all  2500 
agents  —  did  you  have  supervisory  power  over  all 
2500  agents  that  you  spoke  about  earlier? 

A      There  was  lots  of  layers  between  me  and 
those  2500  agents.   My  role  was  more  in  policy  and 
allocation  of  resources  and  direction  of  the  program. 

Q      Who  in  the  financial  fraud  unit  did  you 
directly  supervise,  who  directly  reported  to  you  from 
that  unit? 

A      That  would  be  the  section  chief;  at  the  end 
was  Tom  Kubic,  K-u-b-i-c.   Before  that,  it  would  have 
been  — 

MR.  COLE:    Can  we  go  off  the  record  for  a 
second. 
MS.  FISHER:    Sure. 

1  (Discussion  off  the  record.) 

2  BY  MS.  FISHER: 

3  Q      Is  there  anybody  from  that  section  other 

4  than  Mr.  Kubic  that  you  had  a  direct  supervisory  role 

5  over? 

6  A      There's  one  section  chief  in  white  collar 

7  crime.   Before  Tom,  it  was  Bill  Esposito. 

8  Q      Do  you  recall  when  that  changeover 

9  occurred? 

10  A      No,  I  don't. 

11  Q      Do  you  believe  that  it  was  sometime  prior 

12  to  September  '92? 

13  A      Yes.   We're  going  back  in  time  here. 

14  I'll  stay  with  yes. 

1 5  Q      Did  you  have  any  coordination  with  the 

16  field  offices? 

17  A      Regularly,  with  the  special  agent  in 

18  charge. 

19  Q      During  this  time  period,  do  you  recall  who 

20  was  the  special  agent  in  charge  in  the  Little  Rock 

21  field  office? 

22  A      There  were  two  special  agents  in  charge; 

41-380  97  -  29 
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1  Tom  Pettus  followed  by  Bob  Satkowski. 

2  Q      How  often  did  you  have  contact  with  them 

3  directly,  on  a  normal  basis,  generally? 

4  A      I  would  have  contact  with  all  the  56  SACs 

5  regarding  the  white  collar  crime  program  and  any 

6  other  programs  that  I  had  responsibility  for,  so  it 

7  depended  on  the  issues  in  that  field  office.   I 

8  wouldn't  talk  to  each  every  day,  but  if  a  major  case 

9  like  Whitewater  developed,  I  might  talk  to  them  three 

10  times  a  day.   It  depended  on  the  needs.   But  I  talked 

1 1  to  all  regularly.   "Regularly"  could  be  once  a 

12  month  -- 

13  Q      Okay. 

14  A      —  or  in  this  situation,  regularly  was 

1 5  probably  three  times  a  day  at  times. 

16  Q      Okay. 

17  A      That  might  be  heavy.  One  to  three  times  a 

18  day,  but  we  would  talk  often. 

19  Q      And  what  kind  of  role  did  you  play  with 

20  them,  an  advisory  role  or  informational  or  ~ 

2 1  A      More  supporting  their  efforts.   Once  we 

22  agreed  on  a  game  plan,  logistical  needs  would  come  to 

1  my  attention.   Fred,  can  you  help  us  with  agents,  can 

2  you  help  us  with  cars,  can  you  help  us  with 

3  additional  equipment,  or  just  calling  to  say  how  the 

4  case  is  progressing  or  just  discussing  a  need  for 

5  some  assistance. 

6  Q      Or  different  issues  that  arose  in  their 

7  investigation,  they  would  come  to  you? 

8  A      Depending  on  the  level  of  the  issue.   I 

9  wouldn't  get  involved  in  should  we  do  this  interview 

10  or  should  we  not  do  this  interview. 

11  Q      Right.   Okay. 

12  A      It  would  have  to  be  a  heavy  enough  issue. 

1 3  He  was  tasked  with  the  responsibility  of  running  that 

14  case,  directing  that  field  office.   The  concern  with 

15  Little  Rock,  it  is  a  small  office  and  we  were  putting 

16  pressure  to  work  the  case  and  it  would  come  up  with 

1 7  maybe  we  need  more  resources  or  maybe  we  need  more 

1 8  help.   What  about  all  these  other  cases  we  have.  And 

19  those  are  the  issues  that  we  worked  with  them  and 

20  sorted  through. 

21  Q      Okay.   Do  you  recall  when  you  first  learned 

22  a  criminal  referral  coming  out  of  the  RTC  related  to 
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1  Madison  Guaranty? 

2  A      I  can't  tell  you  the  exact  date.  And  I've 

3  searched  my  mind  on  it  too.   Looking  at  files  and,  of 

4  course,  it's  after  September  and  before  October  7th, 

5  and  somewhere  between  that  time  frame  I  was 

6  notified.  Now,  I  was  either  notified  by  the 

7  department  or  by  white  collar  crime.   And  if  I  was 

8  notified  by  the  department,  it  would  either  be  Ira 

9  Raphaelson  who' I  dealt  with  regularly  on  bank  matters 

10  or  the  criminal  division  --  the  fraud  division, 

1 1  section,  of  the  criminal  division.    If  it  was  from 

12  the  FBI  side,  it  would  be  the  white  collar  crime 

13  section,  and  probably  Tom  Kubic. 

14  Why  I  think  it  probably  was  the  department 

15  is  I  recall  it  as  a  question,  what  do  you  know  about 

16  Madison  Guaranty.   Kubic  would  not  ask  me  that 

17  question.   He  would  come  to  me  with  answers  and  not 

18  questions.   So  that  tells  me  it  was  the  department 

19  asking  that  question. 

20  Q     And  you  believe  that  would  have  come  from 

21  Mr.  Raphaelson  or  Mr.  Mueller;  is  that  correct? 

22 A      No,  generally  --  I  talked  to  Bob  regularly, 
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1  but  it  would  have  come  from  Urgenson,  I  believe,  was 

2  in  charge,  or  Jack  Keeney  who  I  dealt  with.   They 

3  were  the  deputy  level.   There  was  a  switch  in  the 

4  section  chief  level.  Gerry  McDowell,  I  think,  took 

5  over  from  maybe  from  Urgenson.   I  don't  remember  the 

6  exact  time  line,  how  it  all  went  but  McDowell  was 

7  the  —  generally  the  section  chief  would  deal  with 

8  the  section  chief.   I  knew  Gerry  for  years.   And  I 

9  chaired  the  white  collar  crime,  the  undercover 

10  committee,  and  Gerry  was  on  it,  so  they  wouldn't 

1 1  hesitate  to  pick  up  the  phone  and  call  me. 

12  Generally  I  would  deal  more  with  the  deputy 

13  and  Potts  would  deal  more  with  the  Assistant  Attorney 

14  General  or  Mueller.   But  there's  no  hard  and  fast 

15  rules.   We  all  dealt  with  each  other. 

16  Q      Do  you  recall  when  this  first  contact  was, 

17  whether  that  was  before  the  FBI  had  received  the 

1 8  actual  referral? 

19  A      I  did  not  know,  when  I  got  the  call,  I  did 

20  not  know  of  the  case,  so  I  can't  tell  you  if  there 

21  was  a  referral,  or  not,  received.  I  was  asked  a 

22  question.   When  you  think  of  the  10,000  cases,  I  mean 
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1  it's  not  unusual  not  to  know,  and  it  wouldn't  be 

2  unusual  for  me  to  call  Kubic  and  he  wouldn't  know  and 

3  even  call  the  unit  chief,  Ron  Dick,  and  he  wouldn't 

4  know,  or  even  call  one  of  the  supervisors  who  may  not 

5  know.   But  it  shouldn't  be  too  hard  for  them  to 

6  either  pull  indices  or  call  the  field  office  and  ~ 

7  find  out. 

8  Q      What  do  you  recall  that  you  did? 

9  A      Let's  assume  that  my  recollection  is  that 

10  it  was  the  department.  I  would  have  called  Tom 

11  Kubic. 

12  Q      Okay. 

13  A      And  I  would  have  asked  what  do  we  have  on 

14  it.  And  then  he  would  have  reported  back  to  me. 

15  Now,  I  can't  tell  you  then  what  happened.  It's 

16  somewhat  of  a  blur  as  to  what  date  and  what  exactly 

17  happened,  but  I  would  assume  he  would  have  told  me 

18  it's  a  case  in  Little  Rock. 

19  Q      Do  you  recall  what  else  he  told  you  about 

20  it? 

21  A      The  fact  that  I  was  even  asked  about  it,  it 

22  would  have  been  —  it  would  have  either  been  a  big 

14 

1  amount  or  important  people  involved.   I  wouldn't  have 

2  got  a  call  about  a  case  if  it  wasn't  significant.   So 

3  I  can  only  guess  now  that  they  probably  they  said 

4  it's  a  case  out  of  Arkansas,  and  it's  got  a  number  of 

5  important  people  as  witnesses. 

6  Q      Do  you  believe  that  ~ 

7  A      When  I  recall  —  and  time  lines  on  this, 

8  again,  escape  me  —  was  the  concern  that  I  had  that 

9  RTC  had  information  we  didn't  have,  and  that  was  what 

10  was  my  thinking  as  to  what  was  up,  was  there 

1 1  information  that  we  should  have  to  make  a 

12  determination.  And,  not  sinister,  just  why  didn't  we 

13  have  it.   And  so  knowing  my  style,  I  would  have  told 

14  them  to  get  the  facts  and  let's  find  out  if  this  is 

15  something  we  should  be  aware  of  or  work  on. 

16  Q      Do  you  recall  whether  it  was  from  the 

17  department  or  from  Mr.  Kubic  that  you  first  learned 

1 8  that  the  RTC  criminal  referral  relating  to  Madison 

19  referenced  the  Clintons? 

20  A      I  do  not.    I  would  assume  Kubic  ~  if  the 

21  course  that  I'm  guessing  is  right  is  if  I  didn't  know 

22  about  the  case,  I  would  ask  Tom  and  he  would  have 
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provided  me  a  briefing.   I  would  assume  it  was  Kubic 
bringing  it  up  and  not  so  much  the  department  passing 
it  over,  but  it  could  have  gone,  it  could  have  gone 
either  way.   Do  you  know  a  case  of  about  Madison  that 
involved  the  Clintons.   I  don't  recall  at  that  time. 

Q  Do  you  recall  whether  at  that  time  you 
learned  that  there  were  references  to  Whitewater 
Development  Corporation? 

A      I  can't  tell  you  the  first  time  that  the 
name  Whitewater  came  to  mind.   More  Madison  Guaranty 
than  Whitewater,  but  I'm  ~  I  can't  tell  you.    I  just 
don't  recall  what  it  was.    But  soon,  I  mean  when  the 
briefing  —  the  name  —  the  Clintons'  name  was  in 
it.   Now,  was  Whitewater  with  it,  maybe,  probably. 

But  definitely  at  that  point  it  wasn't  just 
likely  savings  and  loan  and  there's  a  bank  fraud,  I 
mean  they  would  have  given  me  more  detail,  because 
something  heightened  the  flurry  of  activity  that 
continued. 

Q      Okay.    Do  you  recall  whether  when  Mr.  Kubic 
got  back  to  you  and  answered  your  questions,  whether 
at  that  time  he  knew  that  there  was  FBI  activity 
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involving  Madison,  or  do  you  recall  what  the  general 
gist  of  the  conversation  with  Mr.  Kubic  was? 

A      Other  than  that  there  was  a  case  and  it 
involved  Little  Rock. 

Q      And  so  do  you  recall  whether  by  that  time 
whether  the  FBI  had  received  the  referral? 

A      It's  just  something  I  wouldn't  ~  at  that 
point,  I  don't  know  if  something  would  trigger  it 
that  would  --  the  field  office  wouldn't  have  to  tell 
us  about  a  referral.   If  they  had  a  referral,  they 
would  analyze  it  and  decide  if  the  case  needed  to  be 
opened  or  not,  and  then  there  was  a  reporting  rule 
more  for  statistical  reasons  and  we  would  keep  in  our 
bank  cases.  At  that  point,  they  would  have  sent  in  a 
form.   But  even  a  supervisor  at  headquarters  with 
10,000  cases  wouldn't  normally  know  every  case  that 
was  opened. 

Q      Did  you  generally  receive  teletypes  from 
the  field  offices  at  that  time? 

A      Me  directly,  I  received  no  teletypes. 

Q     No  teletypes? 

A      Now,  directly,  you  mean  from  the  field  ~ 
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1  Q      Yes. 

A      ~  that  they  would  put  on  my  desk? 

3  Q      They  would  be  put  on  your  desk  by  a  unit 

4  chief? 

5  A      Unless  there  was  something  to  my  attention, 

6  which  didn't  happen  often,  but  generally  there  would 

7  be  an  SAC  writing  to  me,  wanting  to  make  sure  I  was 

8  in  the  loop.   There  would  be  other  copies  cut  for 

9  other  people,  but  I  would  have  been  ~  now,  there 

10  were  other  teletypes  that  could  have  been  brought  to 

1 1  my  attention. 

12  But  normally  at  that  point,  it  would  be  a 

13  note  or  a  memo  or  something  summarizing  it  because  I 

14  would  in  turn  forward  that  on  up,  if  I  thought  it  was 

15  significant,  to  the  assistant  director.  And  he  would 

16  make  a  decision  to  forward  it  up  higher  if  it  were 

17  something  that  warranted  their  being  aware  of  the 

18  issue. 

19  Q      Okay.   Do  you  recall  whether,  after 

20  learning  of  the  Madison  case  and  the  referral  from 

21  Mr.  Kubic,  that  you  went  to  see  Mr.  Potts  or  brought 

22  him  into  the  loop  in  any  way? 
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1  A      My  office  was  next  door  to  Potts,  I  guess, 

2  in  that  year,  or  maybe  in  that  year  it  wasn't.   It 

3  would  have  been  --  I  would  have  been  on  the  third 

4  floor,  or  even  the  fifth  floor. 

5  Larry  and  I  talked  hourly,  so  the  question 

6  was  when  would  I  have  alerted  him,  if  I  heard  a  case 

7  that  involved  the  presidential  candidate, 

8  immediately. 

9  Q      Okay.   Do  you  recall  having  that 

10  conversation? 

11  A      I  do  not. 

12  Q      Do  you  recall  anyone  else  talking  with 

13  anyone  else  about  it  at  that  early  stage? 

14  A      I  don't  know.    What  time  are  you  ~  where 

15  are  we  in  your  mind? 

16  Q      At  that  early  stage  when  you  first  learned 

17  about  it,  when  the  first  conversations  are  taking 

18  place.  I  know  that  it's - 

19  A      I  would  have  brought  Potts  in,  we  would 

20  have  been  right  in.   If  I  got  a  call  from  Raphaelson 

21  or  Keeney,  chances  are  either  one  of  those  people  are 

22  calling  me.   Larry  and  I  had  lunch  every  day,  I 
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1  probably  would  have  mentioned  that  to  him,  hey,  I 

2  recall  Jack  called,  I'm  looking  into  it  or  this  is 

3  what  it  is.   And  we  would  sit  again  and  talk,  what 

4  was  going  on,  and  again  I  would  have  brought  it. 

5  So  when  I  was  aware  probably  of  a  phone 

6  call  of  significance,  now  if  the  question  from  the 

7  department  was  is  there  a  case  involving  the 

8  President,  I  don't  remember  how  it  was  asked  of  me. 

9  If  we're  making  the  assumption  and  that's  where  I 

10  think  it  would  have  come  from,  the  department.  I 

1 1  can't  tell  you  what  was  said. 

12  But  if  it  was  at  that  level  I  would 

13  probably  have  told  Potts  and  tasked  Kubic  to  find  the 

14  details  and  then  guaranteed,  when  I  got  the  results, 

15  I  would  have  told  Potts  if  I  didn't  tell  him  at  the 

16  front  end.   So  there  wouldn't  be  a  long  month  in 

17  between  there. 

18  Q      Right. 

19  A      Might  be  longer  than  hours,  put  it  in  days. 

20  Q      Do  you  recall  what  the  next  action  you  took 

21  was  regarding  the  Madison  ~ 

22  A      No. 
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1  Q      I  just  want  to  show  you  a  teletype  and 

2  given  that,  I'll  just  ask  you  if  you've  seen  it. 

3  It's  FBI  1529.    It's  dated  August  26,  '92.   And  it 

4  appears  to  be  a  teletype  sent  from  the  Little  Rock 

5  field  office. 

6  A      A  teletype.  You  want  me  to  read  the 

7  whole  -  this  is  an  Air-tel,  isn't  it? 

8  Q      An  Air-tel.   I  apologize. 

9  A      Without  reading  it  all,  what  we  were  tasked 

10  to  do,  or  I  was,  is  allocate  resources.  2500 

1 1  resources,  allocate  them  by  field  office  based  on  the 

12  most  urgent  work.   The  most  urgent  work  was  defined 

13  by  the  strategic  plan  Potts  and  I  presented  to  the 

14  director,  where  he  would  have  agreed,  this  is  how 

15  we're  going  to  work  cases.   So  every  office  had  to 

16  have  a  minimum  level,  but  some  offices  got  where  they 

17  had  major  cases. 

18  So  if  this  is  that,  and  it  says,  you  know, 

19  resource  allocation,  then  what  this  would  have  been 

20  done  --  would  have  accomplished,  it  would  have  told 

21  us  their  cases.   I  wouldn't  see  this. 

22  Q      Okay. 
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1  A      Nor  would  Kubic  nor  would  Ron  Dick.   I  mean 

2  this  would  be  at  a  level  of  possibly  an  analyst 

3  advising  us  of  —  you  know,  a  field  office  advising 

4  the  headquarters  that  they  would  take  and  compile 

5  numbers  and  what  they  would  do  is  crunch,  so  by  the 

6  time  it  would  come  up  to  me,  it  was  a  much  more  pure 

7  version. 

8  So  did  I  see  it  later?  I  don't  know.   If 

9  it  discusses  Whitewater  ~ 

10  Q      I  believe  on  the  second  page,  it  does 

1 1  discuss  the  referral  — 

12  A      —  I  might  have  ~ 

13  Q      —  although  it's  prior  to  receipt  of  the 

14  referral. 

15  (Witness  reviewed  the  document.) 

16  A      I  might  have  been  aware  of  it. 

17  Q      I'm  sorry,  I  didn't  hear  your  last  answer. 

18  A      It's  very  possible,  do  I  recall  seeing 

19  it  —  but  would  someone  --  since  if  it  dealt  with 

20  this,  could  it  have  come  to  my  attention  or  could  I 

21  have  read  it,  maybe.   But  coming  in  ~ 

22 Q      Were  there  any  special  procedures  at  the 


1  FBI  that  information  of  a  sensitive  nature  like  this 

2  would  have  been  brought  directly  to  someone's 

3  attention? 

4  A      You  know,  understand  that  56  offices  would 

5  each  send  one,  and  if  I  recall  right,  there  was  four 

6  subprograms  in  white  collar  so  there  would  have  been 

7  56  times  four.   And  you'll  have  to  ask  the  unit  if 

8  they  read  these.   I'm  guessing  that  an  analyst  read 

9  them  and  I  hope  an  analyst  read  it.   And  then  if  they 

10  would  crunch  numbers  for  us  and  would  they  do  it 

1 1  immediately. 

12  Larry  and  I  changed  the  reporting  of  this 

13  because  this  required  a  lot  of  work  from  the  field 

14  office  and  a  lot  of  it  wasn't  getting  read.   So  we 

15  tried  to  minimize.   They  used  to  be  like  that 

16  (indicating)  and  so  we  started  to  cut  down  on  the 

17  detail  and  it  never  got  read.   We  had  volumes  when  I 

1 8  was  an  inspector.  That  was  an  issue  that  I  raised 

19  about  all  of  this.    So  you'll  have  to  ask  the 

20  mechanics  of  how  they  crunched  the  numbers  and  then 

21  gave  me  recommended  levels. 

22  So  I  look  at  Little  Rock.   If  it  didn't 
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1  come  out  of  line,  I'd  say  it  was  okay.   If  they 

2  wanted  20  more  agents  for  Little  Rock,  I  would  say 

3  what's  the  justification,  and  then  they  would  bring 

4  up  something  like  this. 

5  Q      I  see. 

6  A      Does  that  make  sense? 

7  Q      Uh-huh. 

8  A      If  you  need  - 

9  Q      Do  you  recall  having  a  meeting  with 

10  Mr.  Raphaelson,  Mr.  Mueller,  Mr.  Kubic  and 

1 1  Mr.  Kendrick  regarding  the  criminal  referral  in  early 

12  August,  possibly  around  August  8th,  1992? 

13  A      August? 

14  Q      I  mean  October  8th,  1992? 

15  A      I  had  lots  of  meetings  with  Ira.    I  don't 

16  want  to  say  once  a  day,  but  we  could  have  been  on  the 

17  phone  once  a  day,  met  regularly.   With  Mueller 

18  sometimes  weekly  which  was  different  in  that 

19  administration,  and  then  in  the  following 

20  administration  where  we  didn't  have  regular  meetings 

21  and  that's  the  reason  it  registers  with  me. 

22 I  can't  tell  you  that  there  was  a  meeting 
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1  on  October  8th  but  if  there  was  a  meeting  with 

2  Mueller  and  Raphaelson,  I  would  have  been  there.   I 

3  mean  just  that's  the  way  it  worked.    Kubic  wouldn't 

4  go  over.    If  there  was  a  meeting  with  Mueller, 

5  there's  a  good  chance  Potts  was  there.   But  I  can't 

6  recall  a  meeting  taking  place  on  that  date  with  this 

7  case.   But  do  I  believe  it  happened,  sure. 

8  Q      Do  you  recall  the  first  time  you  met  with 

9  them  regarding  the  Madison  referral? 

10  A      I  cannot  tell  you  that  there  was  a  meeting 

1 1  that  took  place.   But  did  we  talk  about  it,  I'm  sure 

12  we  did,  telephonically  and/or  in  person,  but  that's 

13  not  unusual.   We  talked.   With  Ira,  it  would  be 

14  unusual  to  deal  regularly  with  Mueller,  it  wouldn't 

1 5  be  unusual  to  deal  regularly  with  Ira  of  issues  that 

16  might  not  reach  the  Mueller  level,  but  that's  because 

17  if  it  dealt  with  banks,  it  would  definitely  reach  the 

18  Ira  level,  who  had  overall  responsibility  for  the 

19  bank. 

20  Q      After  realizing  that  you  speak  very 

21  frequently  with  Mr.  Raphaelson,  after  first  learning 

22  of  the  Madison  Guaranty  criminal  referral  coming  out 
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1  of  the  RTC,  do  you  recall  the  substance  of  any  of 

2  those  conversations  with  Mr.  Raphaelson  about  it? 

3  A      Other  than  the  fact  that  we  were  going  to 

4  obtain  the  details,  what  I  recall  at  that  point,  we 

5  didn't  have  details.   We  had  information  that  was 

6  furnished  us  by  RTC.   I  don't  know  if  we  had  all  the 

7  details,  but  I  don't  believe  we  did  because  I 

8  remember  that  we  were  pushing  with  Ken  Donahue  to  get 

9  to  Kansas  City  where  more  records  were. 

10  And  I  think  the  U.S.  Attorney  had  a  lot  of 

1 1  records  that  we  wanted  to  review.   I  think  that  we 

12  had  a  referral,  a  one-page,  two-page  referral  form, 

13  and  not  enough  details  in  those  to  tell  if  it  was  a 

14  major  case,  minor  case. 

1 5  Q      Did  anyone  from  the  Department  of  Justice 

16  give  you  any  direction  with  regard  to  what  action  the 

17  FBI  should  take  on  referral? 

1 8  A      No,  other  than  what  are  the  facts. 

19  Q      Did  Mr.  Potts  give  you  any  direction  on 

20  what  action  the  FBI  should  take  with  regard  to  the 

21  referral? 

22 A      Potts  —  more  or  less,  we  thought  alike  on 
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1  a  lot  of  these  issues  --  and  he  wouldn't  have  to.   If 

2  there  was  a  case  of  significance,  we  needed  to  find 

3  out  what  it  dealt  with  and  he  would  have  been  the 

4  signing  authority,  but  for  the  most  part,  we  would 

5  discuss  we  need  to  find  out  and  send  a  communication 

6  and  then  do  it. 

7  Q      Do  you  recall  reading  the  referral  around 

8  this  time? 

9  A      I  don't  know  if  I  ever  read  the  referral. 

10  I  don't  recall  reading  it,  just  because  it  wouldn't 

1 1  be  normal  for  me  to  look  at  referrals  unless  there 

12  was  some  concern  on  what  it  was  about.   We  had 

13  briefings,  the  normal  course  was  each  section  ~  and 

14  this  was  just  one  of  many  problems  going  on,  I  mean 

15  this  wouldn't  take  more  than  a  small  part  of  my  day. 

16  I  mean  there  were  other  things,  undercover  operations 

17  going  on,  and  other  corruption  cases  ~  corruption 

1 8  cases  going  on,  fraud  against  the  government  cases,  I 

19  would  have  been  hitting  on  civil  rights  issues.   So 

20  it  would  have  been  constant. 

21  So  generally  the  style  was  Kubic  and  the 

22  unit  would  come  in,  brief  me,  decisions  would  be  made 
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1  and  they  would  go  out.   And  that  might  not  even 

2  happen  every  day. 

3  Q     Do  you  have  an  understanding  that,  when  the 

4  referral  was  received  by  the  FBI,  the  exhibits  to  the 

5  referral  were  not  attached? 

6  A      What  I  recall  is  the  U.S.  Attorney  had  a 

7  lot  of  the  records  and  a  lot  more  records  were  in 

8  Kansas  City  at  RTC. 

9  Q      Is  it  your  understanding  that  the  direction 

10  was  given  to  go  look  at  those  records  at  the  U.S. 

1 1  Attorney's  office? 

12  A      Absolutely. 

13  Q      And  in  Kansas  City? 

14  A      We  asked  for  the  records  in  Kansas  City  and 

15  I  don't  know  when,  if  we  ever  received  them.   I'm  not 

16  sure  how  that  all  worked  out,  when  that  all,  if  I've 

17  got  dates  confused  or  what,  but  two  things  that 

18  registered:  Records  in  the  U.S.  Attorney's  office, 

19  records  in  Kansas  City. 

20  Q      Do  you  recall  the  scope  of  the  allegations 

2 1  from  the  first  referral,  or  what  you  learned  about 

22  the  scope  of  the  allegations? 


1  A      A  bank  case  involving  check  kiting  with 

2  witness,  significant  witnesses  involved.   I  remember 

3  giving  the  instruction  when  this  was  going  out,  and 

4  I'm  sure  it  was  echoed  by  Larry  Potts,  is  that  find 

5  out  the  facts  but  do  nothing,  don't  interview,  don't 

6  serve  subpoenas,  don't  make  it  known,  don't  give  a 

7  press  release  which  we  wouldn't,  but  don't  do 

8  anything. 

9  Look  at  it,  come  back  and  let's  discuss  it 

10  and  then  talk  to  the  U.S.  Attorney  about  it  and  find 

1 1  out  if  there's  any  prosecutive  merit  on  this  case. 

12  Q      Do  you  recall  that  the  allegations  included 

13  unauthorized  loans  as  well  as  check  kiting,  diversion 

14  of  funds? 

15  A      I  don't  recall,  but  it  wouldn't  surprise  me 

16  if  that  was  made  known  to  me. 

17  Q      Do  you  recall  that  the  FBI  agents  in  Little 

18  Rock  had  met  with  the  U.S.  Attorney's  office? 

19  A      Uh-huh. 

20  Q     Do  you  recall  what  the  substance  of  that 

2 1  meeting  was? 

22  A      We  had  instructed  Little  Rock  to  review  the 
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1  records,  and  then  we  —  the  U.S.  Attorney  Banks, 

2  rendered  an  opinion  that  McDougal  was  previously 

3  prosecuted  and  acquitted  and  didn't  want  to  spend 

4  resources  on  a  case  that  in  his  opinion  didn't  merit 

5  prosecution.  And  there  were  other  bigger  cases  in 

6  his  district  that  did  merit  prosecution. 

7  Q      Did  you  meet  with  Mr.  Banks? 

8  A      No,  never  met  him,  never  talked  to  him,  I 

9  don't  believe. 

10  Q      Did  you  speak  to  anyone  from  the  U.S. 

1 1  Attorney's  office  in  Little  Rock  at  that  time? 

12  A      I  do  not  recall  talking  to  anyone,  which 

13  normally,  I  wouldn't.  That's  the  prerogative  of  the 

14  U.S.  Attorney.   Then  -  I'm  sorry,  the  SAC, 

15  prerogative  of  the  SAC,  so  I  wouldn't  do  that.   I 

16  wouldn't  say  there's  been  a  time  that  I  have,  but  I'm 

17  giving  you  best  recollection.  I  normally  wouldn't  do 

18  that.   I  don't  recall  ever  talking  to  anyone  in  the 

19  U.S.  Attorney's  office.   I  did  talk  to  the  then-SAC, 

20  Don  Pettus. 

21  Q      Okay.   And  what  was  the  substance  of  your 

22  conversations  with  Mr.  Pettus? 
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1  A      I  think  there  were  a  series  that  dealt  with 

2  the  FBI  headquarters  instructing  him  to  do  things  and 

3  his  concern  about,  I  guess,  reluctance  on  the  part  of 

4  the  U.S.  Attorney  to  do  it  and  review  records  and  be 

5  on  equal  footings,  know  exactly  what's  in  those 

6  records,  give  us  all  details  and  then  you  can  meet 

7  with  the  U.S.  Attorney,  have  that  conversation  and 

8  then  talk  to  us. 

9  That  resulted  in  a  phone  call  in  my  office, 

10  to  me  for  sure,  and  Potts  and  SAC  Pettus.  Now,  who 

1 1  would  have  been  on,  who  else  might  have  been  in  my 

12  office  or  who  else  might  have  been  in  Pettus's 

13  office,  I  don't  know,  but  I  can  tell  you  those  three 

14  people  were.   And  it  got  heated  in  the  sense  that  I 

15  think  Don  was  thinking  that  we  were  saying  go  and  do 

16  these  things  and  review  records  and  look  at  it  and 

17  make  a  determination.  And  he  was  more  or  less 

1 8  saying,  he  had  his  own  opinions  because  the  reason 

19  that  sticks  in  my  mind  is  Potts  said  when  it  got 

20  heated,  he  said  let  me  just  talk  to  Pettus  on  my 

21  own.   It  was  my  office,  get  out  of  my  office. 

22  That's  what  sticks  in  my  head.   And  I  know 


5987 

31 

1  it  was  resolved,  teletype  was  sent  in,  he  discussed 

2  it  with  the  U.S.  Attorney,  U.S.  Attorney  said  no. 

3  And  Don  reviewed  whatever  records  we  asked  him  to 

4  review  and  felt  that  he  was  in  concurrence  with  the 

5  U.S.  Attorney.   And  that  was  the  end  of  the  story. 

6  Q      This  phone  call  where  it  got  heated,  help 

7  me  understand  exactly  what  Mr.  Pettus's  concerns 

8  were. 

9  A      I  don't  know  if  he  wasn't  desirous  of  — 

10  either  had  the  conversation  with  the  U.S.  Attorney, 

1 1  didn't  know  why  he  had  to  review  the  records.   And  my 

12  position  is  we're  the  experts  of  reviewing  records. 

13  We're  the  accountants,  we're  the  knowledgeable 

14  resources. 

15  And  I  think  it  was,  I  never  did  see  how 

16  many  records  were  there,  but  from  what  I  recall, 

17  there  was  a  lot  of  them.   And  I  think  his  point  would 

18  have  been  if  the  attorney  is  not  going  to  prosecute, 

19  why  should  I  even  review  them. 

20  And  my  response  is  we  got  to  know  what's  in 

21  there  if  there  is  an  allegation.   Something  about  the 

22  news  media  was  asking  questions,  we  got  to  just  be 


1  right.   We  can't  not  be  sure  what  was  in  there. 

2  So  he  went  back  and  reviewed  them,  came 

3  back  to  us  and  said  hey,  I've  reviewed  them,  and  the 

4  U.S.  Attorney  and  I  are  in  agreement. 

5  Q      Did  anyone  from  headquarters  ever  review 

6  the  records? 

7  A      At  that  point  I  don't  think  so.    I  mean  it 

8  wouldn't  have  been  unusual  for  them  to  ask  to  send  us 

9  records.   I  don't  know  if  they  did  send  anything, 

10  everything  in  there,  but  they  could  have  and  we  could 

1 1  have  done  a  concurrent  review. 

12  Q      But  you  didn't  review  the  records? 

13  A      Huh-uh.   That  would  be  a  level  pretty  low, 

14  if  they  were  doing  anything  like  that  at 

15  headquarters,  like  a  grade  14  level. 

16  Q      Would  it  be  norm  ~  what  is  the 

17  relationship  between  the  FBI  field  offices  and  the 

18  U.S.  Attorney's  office,  would  it  be  normal  that  the 

19  FBI  deferred  to  what  the  U.S.  Attorney  wants  to  do  in 

20  the  preliminary  stages  of  an  investigation? 

21  A      Well,  they  have  to  authorize  prosecution. 

22  There's  a  rub.   And  with  all  kindness,  I  say  to  my 
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1  dear  friend  on  my  left,  the  U.S.  Attorney's  office 

2  sometimes  want  to  become  prosecutors  and 

3  investigators  and  I  used  to  draw  a  line.   We're  the 

4  investigators.   I  promise  we  won't  prosecute  but 

5  we'll  do  the  best  investigation  we  can. 

6  And  there  was,  as  the  U.S.  Attorney's 

7  office  becomes  more  aggressive  and  cases  become  more 

8  complex,  that  sometimes  this  line  would  come  back  and 

9  forth.   The  role  that  the  FBI  has  is  to  deal  with  the 

10  U.S.  Attorney  as  your  partner.  The  two  of  you  decide 

11  on  what's  the  priorities,  criminal  problems,  in  this 

12  district.   And  he  would  have  his  or  she  would  have 

13  hers  and  we  would  have  ours,  intelligence.  And  we 

14  would  sit  down  and  say  yes,  we  agree  these  are  the 

15  priorities. 

16  Okay.   Then  let's  talk  about  major  cases, 

17  do  you  agree  that  if  we  work  these  cases,  or  these 

18  type  of  cases  or  this  case,  will  you  give  me  five 

19  agents  and  I'll  give  you  three  U.S.  Attorneys  or  U.S. 

20  Attorneys. 

21  So  that  partnership  must  exist  for  an 

22  office  to  be  successful.   So  rarely  would  you  go  to  a 


1  U.S.  Attorney  in  the  front  end  unless  it  was  so 

2  significant  it  would  require  the  partnership 

3  immediately.  You  would  investigate  the  cases  and 

4  then  bring  it  to  the  U.S.  Attorney's  office  or  they 

5  couldn't  render  an  opinion  unless  they  had  the 

6  records.  And  in  this  case,  they  had  the  records, 

7  which  wasn't  unusual  that  RTC  would  send  referrals  to 

8  both  the  FBI,  and  sometimes  the  Secret  Service,  and 

9  sometimes  the  U.S.  Attorney's  office. 

10  Q      That  was  not  unusual? 

1 1  A      No,  not  with  —  normally  we  would  get  the 

12  referral  from  an  informant  or  from  a  bank.   Even 

13  sometimes  it  would  go  directly  to  the  U.S.  Attorney, 

14  but  normally  it  would  come  to  the  FBI,  and  then  you 

15  take  it  and  present  it.   So  a  conversation  like  that 

16  happening  between  the  FBI  and  the  U.S.  Attorney's 

17  office  is  normal. 

18  Q      Okay. 

19  A      So  I  would  expect  our  special  agent  in 

20  charge  personally  know  the  U.S.  Attorney  and  be 

21  personally  able  to  meet  with  him  or  her  and  discuss 

22  what  the  matter  was  about  and  come  to  an  agreement. 
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1  Then  if  it  didn't  —  this  is  unusual,  10  percent  or 

2  less,  if  they  were  unhappy  with  that,  they  would  come 

3  to  FBI  headquarters,  give  me  the  facts,  and  it  would 

4  generally  be  at  my  level.  And  I  would  go  across  the 

5  street  to  the  Department  of  Justice  and  represent  to 

6  them  in  a  resolution  of  the  matter.  And  most  of  the 

7  time,  you  know,  maybe  50  percent  of  the  time,  it 

8  would  be  resolved  with  a  phone  call  to  the  U.S. 

9  Attorney  and  then  we  would  figure  out  some  course  of 

10  action.  There  has  been  the  occasion  where  then  the 

1 1  Department  takes  the  case  and  prosecute  it. 

12  Q      Did  you  think  that  it  was  unusual  that 

13  Mr.  Pettus  hadn't  reviewed  the  records  prior  to  — 

14  A      No,  because  he  didn't  have  them. 

15  Q      Do  you  recall  what,  whether  he  wanted  to 

16  review  the  records  —  I'm  still  having  problems  with 

1 7  this  conversation  —  that  was  a  heated 

18  conversation  ~  and  I'm  trying  to  understand  where  he 

19  was  coming  from. 

20  A      This  is  recall  and  maybe  Don  can  fill  in 

21  and  maybe  Larry  can  fill  in  some  pieces.   I  got  the 

22  impression  that  the  U.S.  Attorney  and  he  already 


1  discussed  it,  based  on  what  Don  read  and  what  the 

2  U.S.  Attorney  had,  they  reached  a  conclusion  that 

3  this  was  not  worthy  of  prosecution. 

4  We're  in  turn  saying  review  the  records, 

5  have  you  reviewed  the  records.  No,  I  haven't.   Go 

6  review  the  records  and  then  come  back  and  tell  us 

7  that  you've  reviewed  the  records  and  you  are 

8  satisfied  with  this.   And  then  he  did  and  came  in 

9  with  a  communication  sometime  in  October  and  said 

10  there  is  no  case  here,  the  U.S.  Attorney  won't 

1 1  prosecute,  help  us  work  other  cases.  And  that's  what 

12  was  resolved. 

13  Q      Do  you  recall  that  the  U.S.  Attorney 

14  believed  that  there  was  allegations  of  -  well, 

15  strike  that. 

16  Do  you  recall  learning  that  the  U.S. 

17  Attorney  felt  that  the  evidence  may  indicate  criminal 

18  activity  on  the  part  of  the  captioned  subjects,  the 

19  McDougals  and  Ms.  Anspaugh? 

20  A      Something  along  the  lines  that  there  might 

21  be  criminal  activity  but  he's  already  been 

22  acquitted.  This  acquittal  in  the  past  was  bothering 
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1  the  U.S.  Attorney;  what  was  bothering  the  U.S. 

2  Attorney  is  I've  already  been  beaten  once  —  and  I'm 

3  summarizing  ~  I've  already  been  beaten  once  and  I'm 

4  not  sure  I  want  to  risk  it  again  with  my  resources. 

5  There's  too  many  other  good  cases.  And  that  tied 

6  into  him  other  cases  that  he  was  mentioning,  other 

7  banks  in  Arkansas. 

8  Q      Did  Mr.  Pettus  have  a  view  as  to  the 

9  criminal  activity  that  was  alleged  in  the  referrals, 

10  and  the  evidence  relating  to  that? 

1 1  A      Alice,  I  don't  recall  that. 

12  Q      Okay.   Do  you  recall  that  they  made  ~ 

13  A      Other  than  that  ~  let  me  expand.  Other 

14  than  he  was  recommending  that  we  don't  work  it.   I 

15  mean  that  was  accept  the  declination;  in  other  words, 

16  we  accept  the  U.S.  Attorney's  nonprosecutive  position 

17  on  it.   So  if  he  would  have  felt  strongly  about  I 

18  think  there's  criminality  here,  we  got  to  fight  this, 

19  no. 

20  So  did  he  have  an  opinion  on  it,  it  must 

21  have  been  --  and  you'll  have  to  ask  him  this  --  it 

22  must  have  been  I  agree  with  you,  U.S.  Attorney, 


38 


1  because  this  is  what  I  heard.   I  would  believe  if  he 

2  didn't  agree,  he  would  have,  in  this  case,  he  would 

3  have  come  back  and  not  send  me  a  communication  saying 

4  we  agree,  there's  nothing  here.   We  agree  with  the 

5  U.S.  Attorney,  there's  no  case  here. 

6  Q      Now,  is  it  your  understanding  that  the 

7  prosecutive  opinion  by  the  U.S.  Attorney  was  that 

8  there  would  be  no  prosecution  or  that  he  was  holding 

9  a  prosecutive  opinion  in  abeyance  for  the  time? 

10  A      I'm  not  -- 

11  Q      I  could  show  you  a  teletype  to  refresh  your 

12  recollection  but  since  you  probably  didn't  see  it. 

13  A      I'm  not  sure.   I  mean  you  can  always  go 

14  back  and  open  a  case  when  there's  no  action  taken. 

1 5  It  was  a  matter  of  a  declination  at  that  time. 

16  Alice,  I  do  not  recall  if  they  said  we'll 

17  go  back  and  reopen  this  later.   I  recall  a  line  was 

18  drawn  and  at  this  time,  we're  not  working  it  and  no 

19  resources  were  committed  to  it. 

20  Q      At  that  time.   Okay.    Do  you  recall 

21  discussing  that  decision  with  Larry  Potts? 

22  A      Pardon? 
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1  Q      Do  you  recall  discussing  that  decision  with 

2  Larry  Potts? 

3  A      I'm  sure. 

4  Q      Do  you  recall  the  substance  of  the 

5  discussions? 

6  A      No. 

7  Q      Once  the  decision  was  made  that  at  that 

8  time  no  more  resources  would  be  - 

9  A      No  more  agents  would  be  put  on  it.   I  just 

10  remember  that  night  and  when  I  remember  the 

1 1  communication  and  we  both  accepted  Pettus's  position 

12  that,  at  that  time  let's  just  say,  it  was  not  worthy 

13  of  investigative  effort. 

14  Q      I  want  to  show  you  a  letter  from  Charles 

15  Banks  to  Don  Pettus  and  just  --  it's  FBI  1000,  dated 

16  October  16th,  1992  and  ask  you  if  you've  ever  seen 

17  this  letter. 

18  (Witness  reviewed  the  document.) 

19  A      I've  heard  this.   Now  did  I  read  this 

20  letter,  it's  so  strong,  I  probably  did.    I'm  sure 

21  they  would  have  brought  this  to  my  attention,  but  if 

22  you  would  have  told  me  what  was  in  the  letter,  I  know 
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1  the  contents,  that  he  was  refusing  to  work  the  case 

2  and  I  know  that  he  was  very  angry  that  ~  which  could 

3  have,  after  seeing  this,  that  might  have  heightened 

4  Don  Pettus's  concerns  about  coming  back  to  us.    I 

5  know  the  contents. 

6  Q      Okay.   On  the  second  page  of  the  letter, 

7  Mr.  Banks  writes  "I  will  be  happy  to  meet  with  you  to 

8  discuss  a  limited  examination  and  possibility  of 

9  proving  some  of  the  allegations  regarding  Mr.  and 

10  Mrs.  McDougal  and  Mrs.  Anspaugh  in  due  time,"  is  the 

1 1  beginning  of  that  sentence? 

12  A      In  due  time. 

13  Q      And  I  just  wondered  if  that's  refreshes 

14  your  recollection  that  it  wasn't,  the  investigation 

15  wasn't  completely  closed  off  at  that  time  but  was 

16  going  to  be  held  in  abeyance  for  the  immediate 

17  future,  and  until  at  least  after  the  election? 

18  A      My  recall  was  that  this  case  was  not  held. 

19  You  can  ask  the  field  office  that  question.   I  don't 

20  believe  this  case  would  have  been  held  pending 

21  inactive.   I  think  this  case  would  have  been  closed. 

22  If  you  ask  me,  my  best  recall  would  have 
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1  been  at  that  date  the  case  was  closed.   If  they  were 

2  planning  to  reopen  it,  I  don't  know  on  what  basis. 

3  (Discussion  off  the  record.) 

4  BY  MS.  FISHER: 

5  Q      Do  you  recall,  Mr.  Verinder,  that  there 

6  came  a  time  sometime  around  July  or  August  of  1993 

7  when  issues  regarding  Madison  Guaranty  resurfaced? 

8  A      Yes.   What  date  again? 

9  Q      Sometime  around  the  summer  of  1993. 

10  A      We  had  an  undercover  operation  going,  and  I 

1 1  mentioned  to  you  ~  so  I  would  have  had  it  from  two 

12  directions.   I  was  chairman  of  the  undercover  review 

13  committee  and  also  I  would  have  been  made  aware  of 

14  undercover  operations.   I  recall  the  name  of  David 

15  Hale  surfacing.   My  recollection  is  it's  earlier  than 

16  July. 

17  Q      Okay.   Well,  tell  me  what  you  recall,  was 

18  it  May  or  earlier  than  May? 

19  A      May. 

20  Q      May.   Okay.   Tell  me  how  Mr.  Hale's  name 

21  came  to  your  attention. 

22  A      Small  Business  Administration  — 


42 


1  MS.  SIMONTON:   Excuse  me.   Can  we  have  a 

2  discussion  here?  Can  I  talk  to  him  about  what  he's 

3  going  to  say  because  I  want  to  make  sure  that  any 

4  pending  undercover  operations  that  were  not  tied  to 

5  David  Hale  are  protected  since  he's  no  longer  with 

6  the  bureau  ~ 

7  MS.  FISHER:   Absolutely.   Absolutely. 

8  (Witness  conferred  with  counsel.) 

9  (Recess.) 

10  THE  WITNESS:   I  knew  of  an  undercover 

1 1  operation,  and  I  knew  of  Hale,  and  that  really  is  all 

12  that  pertains  to  this.   This  has  no  bearing  on 

13  anything  else.  That  name  came  ~  it  came  to  me.   An 

14  SB  A  referral  ~  now,  when  would  this  all  come  to  my 

15  attention,  I  can't  tell  you  exactly  the  referral  — 

16  what  I  do  recall  on  Hale  was  The  New  York  Times  story 

17  and  statements  being  made  and  being  involved  in  that 

18  discussion  of  what  are  we  doing  with  this  case  and 

19  how  does  it  tie  into  any  other  cases.  Now,  that 

20  would  have  moved  on  somewhat  in  that  time  frame  to 

21  more  into  summer. 

22  BY  MS.  FISHER: 
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1  Q      Well,  what  do  you  recall  about  first 

2  hearing  about  Mr.  Hale's  name?  What  is  your  first 

3  recollection  of  this  issue? 

4  A      Probably  an  undercover  operation. 

5  Q      Can  you  describe  what  that  operation  would 

6  have  been? 

7  MR.  SGRO:   No. 

8  MR.  COLE:   I  think  we'd  at  least  like  to 

9  know  whether  Mr.  Hale  was  the  subject  of  that 

10  undercover  operation,  whether  it  had  anything  to  do 

1 1  with  Capital  Management  Services,  which  is  the 

12  subject  of  our  resolution,  and  how  and  in  what 

13  context  Mr.  Hale's  name  became  involved. 

14  We  recognize  that  we  don't  want  to  do 

15  anything  that  impinges  on  grand  jury  secrecy  issues 

16  or  ongoing  undercover  operations,  but  short  of  that  I 

1 7  think  we  have  a  right  to  ask  about  it. 

18  MS.  SIMONTON:    Can  I  ask  him  the  questions 

19  that  I  think  are  appropriate  for  him  to  answer,  and 

20  then  beyond  that  if  you  want  more  information  I  would 

21  like  a  formal  request  from  the  Committee  concerning 

22  any  further  information  about  ongoing  criminal  cases. 
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1  MR.  COLE:    Well,  that  was  a  question  that  I 

2  said  has  not  been  made  clear  on  this  record,  to  the 

3  best  of  my  understanding,  as  to  whether  or  not  this 

4  is  an  ongoing  investigation.   So  is  this  an  ongoing 

5  undercover  investigation,  ongoing  today? 

6  MS.  SIMONTON:    I'm  going  to  object  to  all 

7  questions  about  the  undercover  operation  concerning 

8  Mr.  Hale  —  well,  in  which  Mr.  Hale's  name  came  to 

9  Mr.  Verinder's  attention  except,  if  you  would  like  me 

10  to,  I  will  ask  him  a  few  questions  and  then  if  you 

1 1  want  any  further  information  about  that  undercover 

12  operation,  I  would  request  that  you  make  a  request  in 

13  writing  at  which  time  we  will  contact  the  particular 

14  field  office,  which  was  not  Little  Rock,  that  was  in 

15  a  distant  part  of  the  country  and  then  we  will  find 

16  out  what  cases  are  pending,  what  cases  are  not 

17  pending,  what  sources  are  still  confidential  and  we 

18  will  respond  to  that  request  in  due  course.   If  you 

19  don't  want  me  to  ask  him  any  questions,  then  I'll 

20  just  leave  it  as  a  standing  objection. 

21  MR.  COLE:    Well,  Ms.  Fisher  is  doing  the 

22  questioning  now  so  I'll  leave  it  up  to  her  as  to 
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1  whether  she  wants  to  let  you  to  ask  questions.   I 

2  would  ask,  though,  whether  you  are  doing  this  at  the 

3  direction  of  the  independent  counsel  or  what  the 

4  Department  of  Justice  or  FBI  policy  is  that's  the 

5  basis  for  your  objection. 

6  MS.  SIMONTON:    My  objection  right  now  is  on 

7  behalf  of  the  FBI  with  respect  to  an  investigation 

8  that  the  independent  counsel  is  not  aware  of.   Since 

9  I  don't  know  what  the  independent  counsel  is  looking 

10  at  and  has  explored,  I  don't  know  whether  the 

1 1  independent  counsel  would  also  have  an  objection 

12  concerning  those  matters. 

13  MR.  SGRO:   Can  we  go  off  the  record  one 

14  second. 

15  MS.  FISHER:   Off  the  record. 

16  (Discussion  off  the  record.) 

17  (The  reporter  read  the  record  as  requested.) 

18  BY  MS.  FISHER: 

19  Q      Mr.  Verinder,  was  David  Hale  or  Capital 

20  Management  a  subject  or  a  target  of  these  undercover 

21  operations  that  you've  just  described? 

22 MS.  SIMONTON:    Okay.   Except  as  to  the  fact 
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1  that  Hale's  name  next  came  to  his  attention  in 

2  connection  with  an  undercover  operation,  we  object, 

3  from  the  FBI's  point  of  view,  to  questions  concerning 

4  the  details  of  the  undercover  operation  and  based 

5  upon  the  independent  counsel's  direction  to  us  at 

6  this  time  as  to  the  context  in  which  his  name  arose 

7  during  the  course  of  that  undercover  operation. 

8  So  what  ~  and  if  the  Committee  wants  to 

9  make  a  specific  request  for  details  about  the 

10  undercover  operation  or  wants  to  provide  us  with 

1 1  specific  questions,  we'd  be  happy  to  review  that  with 

12  the  independent  counsel.   If  they  have  no  objection 

13  then  and  we  resolve  with  our  field  office  the  status 

14  of  any  pending  matters,  because  I  think  you  can  ask 

1 5  Mr.  Verinder,  if  you  choose,  whether  David  Hale  was 

16  the  named  target  of  that  operation  at  its  inception, 

17  that  would  be  okay. 

18  But  beyond  that,  the  context  of  what  is  — 

19  how  his  name  came  up,  what  role  he  played,  if  any,  in 

20  connection  with  the  undercover  operation,  the  answers 

21  to  those  I  don't  feel  he  can  answer  at  this  time. 

22  That  sets  forth  —  and  we  will  review  with  the 
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1  independent  counsel  what  their  position  is  as  to 

2  details  of  the  undercover  operation  ~  as  to  their 

3  position  on  revealing  the  details  of  the  context  in 

4  which  David  Hale's  name  arose. 

5  MR.  COLE:    Well,  I'll  be  happy,  as  Minority 

6  counsel,  to  put  on  the  record  right  now  in  the 

7  interest  of  efficiency  rather  than  waiting  for  my 

8  turn  for  questioning  the  two  specific  things  that  I 

9  would  like  further  information  on. 

10  One  would  be  whether  Mr.  Hale  was  alleged 

1 1  in  this  undercover  investigation  or  suspected  in  this 

12  undercover  investigation  to  be  involved  in  illegal 

13  criminal  conduct.   The  second  question  would  be  what 

14  was  the  nature  of  that  criminal  conduct,  and  then 

15  depending  on  the  answers  to  those  two  questions  we 

16  may  request  more  information. 

17  So  if  you  need  to  consult  with  the 

18  independent  counsel  or  with  your  colleagues  at  the 

19  bureau  or  the  Department  of  Justice  on  those  two 

20  questions,  then  I  think  that  would  be  appropriate. 

21  And  I  don't  know  if  Ms.  Fisher  has  anything  to  add  to 

22  that  or  not  at  this  point. 


1  MS.  FISHER:    I  was  going  to  ask  if  Mr.  Sgro 

2  had  any  objections  he  wanted  to  state  on  the  record 

3  on  behalf  of  the  Department  of  Justice. 

4  MR.  SGRO:   To  the  extent  that  the 

5  Department  has  a  differing  view  than  the  Bureau, 

6  first,  it  does  not.   And  second,  any  request  will  be 

7  processed  as  quickly  as  possible.   The  Department 

8  wishes  to,  as  you  know,  cooperate  with  the  Committee 

9  to  the  fullest  extent. 

10  However,  there  are  certain  instances  such 

1 1  as  these  where  it  requires  consultation  with  the 

12  field  office  of  the  FBI  and  the  independent  counsel 

13  to  ensure  that  anything  that's  disclosed  in  these 

14  hearings  would  not  impede  any  ongoing  investigation 

1 5  being  conducted  either  by  the  FBI  or  the  independent 

16  counsel.   But  you  could  have  a  commitment  on  the  part 

1 7  of  the  department  to  resolve  these  issues  as  quickly 

1 8  as  possible  and  forward  the  requested  information,  if 

19  possible,  to  the  Committee  as  expeditiously  as 

20  possible. 

21  MS.  SIMONTON:   And  if  you  want  to  take  a 

22  break  and  have  me  call  the  office  of  the  independent 
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1  counsel  now,  I'll  be  happy  to  do  so. 

2  MS.  FISHER:   We  can  probably  do  that  over 

3  the  lunch  break,  if  we  take  a  lunch  break.   That 

4  probably  would  be  a  good  idea. 

5  MS.  SIMONTON:    We  can't  accept  they  will  be 

6  out  for  lunch  during  our  lunch  break. 

7  MS.  FISHER:   Would  you  prefer  to  stop  now? 

8  MR.  COLE:    I  have  a  feeling  this  won't  be 

9  resolved  in  a  phone  call.   I  think  the  better  thing 

10  to  do  is  just  proceed  with  the  understanding  that  we 

1 1  may  have  to  call  this  witness  or  other  witnesses  back 

12  when  this  issue  has  been  resolved. 

13  MS.  FISHER:    I  want  to  ask  a  few  questions 

14  that  maybe  he  can  answer  based  on  the  objections  you 

15  just  stated. 

16  BY  MS.  FISHER: 

17  Q      And  that  is,  was  Mr.  Hale  or  Capital 

1 8  Management  a  target  of  this  undercover  operation  at 

19  its  inception? 

20  MS.  SIMONTON:    You  can  answer. 

21  THE  WITNESS:  No. 

22 BY  MS.  FISHER: 

50 

1  Q      Was  Madison  Guaranty  a  target  of  this 

2  undercover  operation  at  its  inception? 

3  MS.  SIMONTON:   Go  ahead. 

4  THE  WITNESS:   No. 

5  BY  MS.  FISHER: 

6  Q      Did  Madison  Guaranty  arise  —  the  name  of 

7  Madison  Guaranty  arise  during  the  context  of  this 

8  investigation? 

9  A      No.   In  the  undercover  operation? 

10  Q      Undercover  operation. 

1 1  A      No.   Did  it  arise?  Pardon  me? 

12  Q      Did  the  name  Madison  Guaranty  also  arise  in 

13  this  undercover  operation? 

14  A      How? 

15  Q      I  don't  know  what  the  operation  was.   You 

16  said  that  the  name  Mr.  Hale  arose,  and  I  just  want  to 

17  know  if  the  name  Madison  Guaranty  arose  as  well. 

18  A      At  the  inception? 

19  Q      No,  during  the  undercover  operation. 

20  MS.  SIMONTON:   Go  ahead. 

21  BY  MS.  FISHER: 

22  Q      I'm  not  limiting  it  to  the  inception. 
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1  A      I  don't  recall.   I  don't  recall  that  at 

2  all. 

3  Q      And  this  undercover  operation  did  not  start 

4  in  Little  Rock;  is  that  correct? 

5  A      That's  correct. 

6  Q      Did  it  at  some  time  move  to  Little  Rock, 

7  the  operation? 

8  MS.  SIMONTON:    Do  you  mean  -- 

9  BY  MS.  FISHER: 

10  Q      Were  agents  — 

1 1  MS.  SIMONTON:    If  what  you're  saying  -  I 

12  object  to  the  extent  that  what  you're  saying  is  did 

13  any  agents  or  undercover  or  anybody  ever  travel  to 

14  Little  Rock  or  contact  anybody  who  was  located  in 

15  Little  Rock.   To  that  extent  I  object. 

16  If  your  question  is  did  the  Little  Rock 

17  office  of  the  FBI  ever  open  an  undercover 

18  investigation,  you  know,  based  on  any  information 

19  then  to  that  I  don't  object.   In  other  words,  in 

20  terms  of  the  details  of  the  undercover  operation  they 

21  can  send  people  all  over,  and  I  object  to  anything 

22  that  goes  into  the  details  of  the  undercover 
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1  operation. 

2  If,  on  the  other  hand,  you  want  to  know  if 

3  Little  Rock  ever  —  you  know,  the  Little  Rock  office 

4  of  the  FBI  ever  opened  an  undercover  investigation,  I 

5  don't  object  to  that. 

6  So  with  that  limitation  you  can  answer. 

7  THE  WITNESS:   Not  to  my  recollection. 

8  BY  MS.  FISHER: 

9  Q      Did  any  information  coming  out  of  the 

10  undercover  operation  lead  to  an  investigation  being 

1 1  opened  by  the  Little  Rock  office? 

12  MS.  SIMONTON:   Let  me  talk  to  him  a  second 

13  and  see. 

14  MR.  COLE:    Let's  go  off  the  record  for  a 

15  moment. 

16  (Discussion  off  the  record.) 

17  THE  WITNESS:   I  don't  have  a  clue  if  -- 

18  what  I  know  is  an  SB  A  case  was  opened  against  Hale, 

19  which  I  later  learned  was  at  least  part  of  an  SB  A 

20  referral. 

21  BY  MS.  FISHER: 

22  Q      So  what  you're  saying  is  as  a  result  of 
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1  this  undercover  operation  later  an  SBA  case  was 

2  opened  against  Hale;  is  that  correct?  Am  I 

3  mischaracterizing? 

4  MS.  SIMONTON:   Excuse  me.   Did  you  say  as  a 

5  result  of  the  undercover  operation  an  SBA  referral 

6  was  generated? 

7  MS.  FISHER:    Uh-huh. 

8  MS.  SIMONTON:   You  want  to  answer  that 

9  question?   I  mean,  do  you  know?   If  you  know  ~  don't 

10  speculate.  If  you  know  tell  them  what  you  know. 

11  THE  WITNESS:    I'm  going  to -- I  don't 

12  know.   Now  do  you  want  me  to  —  in  all  likelihood, 

13  no. 

14  BY  MS.  FISHER: 

15  Q      Maybe  if  you  could  clarify  your  last  answer 

16  then  because  I  must  have  misinterpreted  it. 

17  MS.  SIMONTON:    Can  I  talk  to  him  a  minute. 

18  MR.  SGRO:   One  second.  Can  I  at  least  try 

19  to  get  through  to  Bates  ~  can  we  go  off  the  record. 

20  (Recess.) 

21  BY  MS.  FISHER: 
22 Q      Back  on  the  record. 
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1  I  wanted  to  ask  you,  Mr.  Verinder,  whether 

2  you  heard  Mr.  Hale's  name  come  up  prior  to  hearing 

3  about  the  SBA  referral  relating  to  Mr.  Hale  and 

4  Capital  Management? 

5  A      Yes. 

6  Q      About  how  long  in  time  prior  to  learning 

7  about  the  SBA  referral  relating  to  Capital 

8  Management? 

9  A      A  month. 

10  Q      A  month? 

11  A      In  that  vicinity. 

12  Q      Was  this  prior  to  May  of  1993? 

13  A      No,  it  would  have  been  probably  around  May. 

14  Q      Could  you  tell  me  what  you  learned  in  and 

1 5  around  May  about  the  SBA  referral  relating  to  Capital 

16  Management? 

17  A      A  lot  of  this  is  not  clear  in  recall.  I 

18  wouldn't  have  been  told  about  a  referral  on  SBA. 

19  What  becomes  very  clear  is  when  Hale  goes  to  The  New 

20  York  Times.   And  I  become  more  involved  at  that  point 

21  with  a  proffer  with  him,  and  he  had  a  position  he 

22  didn't  want  to  take  a  hit  on  any  charges,  any 
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counts.   And  that  was  a  point  that  we  had  to  work 
through  because  he  was  making  claims  that  he  could 
provide  valuable  information,  and  so  we  worked 
through  that  aspect  with  him. 

Now,  at  that  point,  SBA,  we  considered 
government  fraud  and  that  would  have  fit  into  a 
different  subprogram  because  we  were  going  to  switch 
horses  on  you  now  and  go  from  the  white  collar  crime 
to  the  government  fraud  which  is  a  subprogram  of  the 
white  collar  crime  program. 

There  were  four  separate  programs.   And  so 
the  case  now  would  be  supervised  in  the  government 
fraud  unit,  so  instead  of  the  name  Ron  Dick,  it  would 
be  Wade,  the  SAC  in  California,  Rick  Wade. 

Q      Would  Mr.  Wade  report  to  Mr.  Kubic? 

A      Yes. 

Q      Who  would  then  report  to  you? 

A      Correct. 

Q      So  you  had  responsibility  over  the 
government  fraud  ~  governmental  fraud  unit? 

A      Correct. 

Q      I  want  to  focus  back  in  around  May  of  '93 
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and  prior  to  learning  about  The  New  York  Times 
article  or  the  proffer  or  things  like  that. 

What  do  you  recall  learning  about  the 
referral  or  do  you  recall  who  brought  it  to  your 
attention? 

A      No,  I  don't.   But  I  don't  think  the 
referral  hit  until  maybe  the  latter  part  of  May, 
June. 

Q      Do  you  recall  who  you  heard  about  it  from? 
Do  you  recall  whether  it  was  the  FBI  or  the 
Department  of  Justice  that  told  you  about  it? 

A      I  would  think  FBI.    I  don't  recall 
discussions  regarding  Hale,  but  may  have  been  the 
Department  of  Justice.  Nothing  there  rings  a  bell 
that  we  would  have  talked  about  an  SBA  case  involving 
Hale.   What  really  comes  to  mind  is  we  moved  on  and 
it  became  more  of  an  issue  that  I  was  involved  in. 

Q      Do  you  recall  any  discussions  you  had  with 
Mr.  Wade,  for  example,  regarding  Capital  Management 
or  David  Hale  in  this  early  ~ 

A      I  had  lots  of  them  but  I  don't  ~ 

Q      ~  in  this  early  May,  June  time  period? 
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1  A      I'm  not  sure  what  was  ~  if  it  was  someone 

2  was  talking  to  me  about  an  undercover  operation  or 

3  someone  was  talking  to  me  about  an  SBA  referral. 

4  Q      Do  you  recall  seeing  the  SBA  referral? 

5  A      I  don't.   No,  I  do  not.   I  don't  -- 

6  probably  in  my  years  as  a  deputy,  I  can  count  on  one 

7  hand  the  times  I  read  a  referral,  maybe  two  hands  if 

8  you  say  I  read  the  1 0  from  under  Morgan  Gar — 

9  Q      Madison  Guaranty? 

10  A      Madison  Guaranty. 

1 1  MR.  COLE:   Careful.  Morgan  Garrett 

12  wouldn't  appreciate  that. 

13  THE  WITNESS:   Cases  are  starting  to  run 

14  together.   It's  something  you  normally  don't  do 

15  unless  there's  a  reason. 

16  BY  MS.  FISHER: 

17  Q      Did  you  recall  any  discussions  that  you  had 

1 8  with  the  Department  of  Justice  in  this  time  period? 

19  Do  you  recall  any  discussions  you  had  with  any 

20  individuals  from  the  SBA? 

21  A      No. 

22 Q      In  the  time  period  May,  June. 
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1  A      I  can  probably  tell  you  I  never  talked  to 

2  anyone  in  SBA. 

3  Q      Okay. 

4  A      At  that  point,  and  probably  even  later,  but 

5  at  that  point. 

6  Q      Who  at  the  Department  of  Justice  -  well, 

7  strike  that. 

8  If  you  were  to  talk  to  someone  about  this 

9  SBA  referral  relating  to  Capital  Management  and  David 

10  Hale,  who  at  the  Department  of  Justice  would  have 

1 1  been  that  person? 

12  A      Probably  Jack  Keeney. 

13  Q      Do  you  recall  any  discussions  with 

14  Mr.  Keeney  about  it? 

15  A      About  that,  I  can't  recall,  but  there  might 

16  have  been.   Something  tells  me  there  was  an  issue, 

17  but  I  don't  think  it  was  at  that  time. 

18  Q      Do  you  recall  learning  of  the  seizure  of 

19  documents  at  Capital  Management  in  or  around  July 

20  20th,  1993? 

21  A      I  would  have  been  aware  of  the  search. 

22  Q      Do  you  recall  learning  about  this 
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1  particular  search? 

2  A      When  it  happened,  or  afterwards? 

3  Q      Either  prior  to  it  happening,  when  it 

4  happened  or  directly  afterwards. 

5  A      I  would  have  learned  about  it  sometime  in 

6  that  time  frame. 

7  Q      Do  you  recall  specifically  learning  about 

8  this  search  at  Capital  Management? 

9  A      When? 

10  Q      I'm  not  saying  when. 

1 1  A      Yes. 

12  Q      But  do  you  recall  specifically  this 

13  search -- okay. 

14  What  do  you  recall  learning  about  the 

1 5  search  of  documents? 

16  A      Nothing  — 

17  Q      Do  you  recall  — 

18  A      —in  detail  other  than  it  was  a  search. 

19  Q      Do  you  recall  discussing  it  with  anyone? 

20  A      It's  possible  that  would  have  come  to  my 

21  attention.   It  would  not  necessarily;  by  policy,  it 

22  wouldn't  have  to.    But  if  it  was  something  that  was 


1  sensitive,  it  might  have  come  to  my  attention.   It's 

2  just  after  the  search  where  it  becomes  more  vivid 

3  because  of  the  when  Hale  went  to  the  newspaper,  the 

4  proffer,  the  cooperation,  the  need  to  put  resources 

5  on  the  case. 

6  And  they  were  now  coming  to  me  and  saying 

7  help  support  all  of  this,  which  again  I  would  have 

8  been  talking  about  the  search  probably  in  documents 

9  recovered,  and  how  important  is  this  witness,  and  can 

10  we  afford  to  put  this  amount  of  resources  on  this 

1 1  case;  and  on  this  individual,  what  can  he  give  us. 

12  Q      Do  you  recall  learning  anything  about  the 

13  documents  that  were  taken  from  the  offices  of  Capital 

14  Management? 

15  A      I  don't  remember  now  what  was  seized.   I 

16  can't  even  —  if  you  say  were  they  important 

17  documents,  I  don't  know. 

18  Q      Do  you  recall  that  there  were  any  sensitive 

19  documents  seized  at  the  offices  of  Capital 

20  Management? 

21  A      No. 

22  Q      Do  you  recall  having  any  conversations  with 
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1  the  FBI  in  Little  Rock  about  the  investigation  of 

2  Capital  Management? 

3  A      There  was  a  request  for  resources.  What  I 

4  recall  at  that  point,  we  were  concerned,  and  I  don't 

5  know  why,  but  we  were  concerned  about  the  safety.   I 

6  don't  know  what  caused  safety  to  be  an  issue,  but  we 

7  were  providing  some  sort  of  coverage  of  Hale  after  he 

8  signed  the  proffer  or  some  time  in  that  time  line  we 

9  were  ~  I  don't  want  to  use  the  word  "bodyguard,"  but 

10  we  were  providing  some  sort  of  protection  or  some 

1 1  sort  of  coverage  of  him.   And  that  was  always  some 

12  weekends  and  we  needed  resources  because,  again, 

13  Little  Rock  was  a  small  office. 

14  MS.  SIMONTON:   Can  I  consult  with  him  just 

15  a  minute. 

16  MS.  FISHER:    Absolutely. 

17  (Witness  conferred  with  counsel.) 

18  THE  WITNESS:   I  want  to  go  back  over  that 

19  information  if  I  could. 

20  MS.  FISHER:   Absolutely. 

21  THE  WITNESS:   And  the  record  will  speak  for 

22  itself  on  facts.  There  was  a  time  —  now  maybe  it 
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1  was  after  '93,  after  the  newspaper  articles, 

2  et  cetera,  it  all  runs  together  timewise. 

3  But  there  was  a  time  that  we  provided  some 

4  sort  of  protection  for  Hale.   It  could  be  '94.   And 

5  maybe  I'm  into  a  time  zone  we  can't  talk  about. 

6  And  I  can't  tell  you  why  the  concern  was 

7  there  but  there  was  a  concern  for  his  safety  and  some 

8  sort  of  coverage  was  given,  or  he  was  moved  or 

9  something.   So  it  could  have  been  when  he  was 

10  testifying,  it  could  have  been  when  he  signed  a 

1 1  proffer,  I  don't  know.   So  '93  might  be  the  wrong 

12  time  line.   I  just  remember  it  happening. 

1 3  And  if  I  was  provided  documents,  I  could 

14  probably  recall,  but  it's  something  that  the  record 

15  would  speak  for  itself  because  that  was  something  we 

16  did. 

17  Okay? 

18  MS.  SIMONTON:   If  that's  what  you  recall, 

19  yes. 

20  THE  WITNESS:   That's  what  I  recall. 

21  MS.  FISHER:    Okay. 

22  MS.  SIMONTON:   For  the  record,  I  asked  him 
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1  to  explain  more  his  recollection,  his  basis  for 

2  recollection  and  his  time  frames. 

3  BY  MS.  FISHER: 

4  Q      Getting  back  to  the  documents  that  were 

5  seized  at  Capital  Management  Services,  did  you  ever 

6  learn  that,  at  any  time  up  until  the  present,  did  you 

7  ever  learn  that  there  were  documents  removed  from 

8  that  set  of  documents  that  were  seized  at  Capital 

9  Management? 

10  A      That  records  were  removed? 

1 1  Q      Uh-huh. 

12  A      I  don't  recall  that. 

13  Q      Did  you  ever  learn  at  any  time  that  there 

14  was  a  document  or  documents  which  may  have  implicated 

15  Mr.  McDougal  and/or  President  Clinton  that  was 

16  missing  from  the  set  of  documents  seized  at  Capital 

17  Management  Services? 

18  MS.  SIMONTON:   For  the  record,  are  we 

19  pre-Fiske  or  post-Fiske,  or  are  you  asking  questions 

20  directed  to  both  pre  and  post-Fiske  information  that 

2 1  he  may  have  learned? 

22 MS.  FISHER:    I'm  just  asking  if  he  learned 
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1  at  any  time. 

2  THE  WITNESS:   I  don't  recall. 

3  BY  MS.  FISHER: 

4  Q      Okay.   Do  you  recall  that  sometime  in 

5  August  of  '93  the  FBI  office  in  Little  Rock  opened  up 

6  a  review  of  Madison  Guaranty? 

7  A      Sometime  that  summer  they  received 

8  referrals  from  RTC. 

9  Q      Prior  to  receipt  of  the  nine  additional 

10  referrals  that  were  received  by  the  FBI  office  in 

1 1  Little  Rock  later  in  '93,  do  you  recall  that  there 

12  was  an  investigation  opened  relating  to  Madison 

13  Guaranty  in  the  Little  Rock  field  office? 

14  A      I  believe  a  case  was  opened. 

15  Q      Do  you  recall  why  that  case  was  opened? 

16  A      Possibly  because  it  had  some  relationship 

17  to  the  Hale  investigation,  the  SB  A  investigation. 

18  Q      Is  that  your  recollection,  that  there  was  a 

19  nexus  between  the  two? 

20  A      That  a  case  was  opened,  referrals  were 

21  received.  The  exact  time  line,  I'm  not  sure;  but  I 

22  know  there  was  a  tie,  the  referrals  to  the  Hale.   I 
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1  mean  that  somehow  they  tied  together. 

2  Q      What  do  you  recall  about  that  nexus,  do  you 

3  recall  what  that  nexus  was  between  the  Madison 

4  investigation  and  the  Hale  investigation? 

5  A      Some  of  my  knowledge  comes  from  reading  so 

6  if  you  ask  me  if  I  recall  it  at  that  moment,  I  just 

7  today  can  tell  you  that  documents  somehow  tied  into 

8  both  investigations. 

9  Q      Do  you  recall  what  those  documents  were? 

10  A      Exactly,  no. 

11  Q      Do  you  recall  where  those  documents  came 

12  from,  what  they  related  to? 

13  A      Some  of  this  is  distant  recall,  but 

14  possibly  from  the  search.  And  I  don't  know  if  I'm 

15  drawing  recollection  from  the  wrong  time  lines,  but 

16  I- 

17  Q      I  realize  that  it's  difficult.   Could  you 

18  give  me  what  your  best  recollection  is  of  the  scope 

19  of  the  FBI  investigation  relating  to  Madison  prior  to 

20  receipt  of  the  nine  additional  referrals  relating  to 

21  Madison? 

22 A      The  opening  of  cases  before  the  referrals? 


1  Q      Yes. 

2  A      Other  than  the  fact  that  the  cases  were 

3  opened  or  a  case  was  opened  and  I  believe  the  focus 

4  was  McDougal  and  his  wife,  I  can't  recall  much  more 

5  than  that  except  making  the  assumption  the  documents 

6  would  have  come  from  the  Hale  search. 

7  Q      Do  you  recall  whether  the  scope  of  the 

8  Madison  investigation  out  of  the  Little  Rock  office 

9  prior  to  receipt  of  the  referrals  related  in  any  way 

10  to  Whitewater  Development  Corporation? 

11  A      I  do  not  recall,  Susan  ~  excuse  me,  Alice. 

12  Q      Do  you  recall  whether  it  related  in  any  way 

13  to  the  Clintons? 

14  A      I  just  don't  recall  exactly. 

15  Q      Do  you  recall  whether  it  related  in  any  way 

16  to  Jim  Guy  Tucker? 

17  A      I  know  the  name.   I  don't  know  when  he 

1 8  became  a  focus  of  the  investigation  without  looking 

19  at  documents. 

20  Q      Do  you  recall  having  any  conversations  at 

21  FBI  headquarters  with  anyone  relating  to  this  Madison 

22  investigation  that  was  opened  sometime  in  August  or 
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1  sometime  in  the  summer  of  1993? 

2  A      Based  on  the  referrals  received? 

3  Q      Prior  to  the  referrals. 

4  A      I  can't  recall,  but  in  all  likelihood,  I 

5  would  have  had  some  conversation. 

6  Q      Do  you  recall  whether  matters  relating  to 

7  that  Madison  investigation  related  in  any  way  to 

8  matters  which  had  been  the  subject  of  the  criminal 

9  referral  in  1992? 

10  A      That  the  matters  that  were  opened  tied  into 

1 1  the  '92? 

12  Q      Uh-huh. 

13  A      I  guess  I  would  -  I  don't  recall,  but  I 

14  mean  it  would  be  somehow  foolish  if  I  didn't. 

15  Somehow  they're  all  tied  together,  I  think  I  would 

16  have  been  told  that  or  would  have  recalled  that,  but 

17  at  this  moment  to  tell  you  there's  a  nexus,  I  don't 

1 8  know  what  it  was. 

19  Q      Okay.   Do  you  recall  being  advised  sometime 

20  in  the  summer  of  1993  that  an  Assistant  U.S.  Attorney 

21  in  Little  Rock  that  had  been  assigned  to  the  Madison 

22  matter  or  the  Hale  matter,  it's  unclear,  traveled  to 
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1  Washington  to  meet  with  unknown  officials  to  attempt 

2  to  have  the  investigation  quashed? 

3  A      No. 

4  Q      Do  you  ever  recall  meeting  with  anyone  from 

5  Little  Rock,  an  attorney  from  Little  Rock? 

6  A      I  do  not  recall  meeting  with  ~  as  I 

7  mentioned  earlier,  it  wouldn't  be  normal.   I  think  I 

8  would  recall  that. 

9  Q      Do  you  recall  Mr.  Potts  having  any  meetings 

10  with  attorneys  from  Little  Rock? 

11  A      In '93? 

12  Q      Uh-huh.   Yes,  sir. 

13  A      It  doesn't  ring  a  bell  at  all. 

14  Q      Okay. 

1 5  A      And  the  purpose  of  the  meeting  was  to  ~ 

16  Q      Have  some  investigation  quashed. 

17  MR.  COLE:    If  such  a  meeting  occurred. 

18  MS.  FISHER:    If  such  a  meeting  occurred. 

19  MR.  COLE:   Thank  you. 

20  MS.  FISHER:   No,  I'm  just  asking.   It's  a 

21  fair  question. 

22  MR.  COLE:   It's  a  perfectly  fair  question. 
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1  THE  WITNESS:   None  of  this  rings  a  bell. 

2  If  you  can  provide  more  information.   Quashed  as 

3  to~ 

4  BY  MS.  FISHER: 

5  Q      I  can  let  you  see  the  memorandum  that  I'm 

6  referring  to  where  this  information  is  divulged.   And 

7  it's  FBI  1542  which  is  a  memo  from  Mr.  Irons  to  the 

8  SAC  in  Little  Rock,  dated  August  20th,  1993. 

9  A      That  would  be  an  internal  document. 

10  Q      Yes,  I'm  aware  of  that. 

11  A      And  I'm  looking  for  a  copy  count  and  there 

12  is  no  indication. 

13  Q      It's  in  the  first  paragraph  towards  the 

14  end. 

15  (Witness  reviewed  the  document.) 

16  Do  you  recall  learning  about  this  at  any 

17  time? 

18  A      No.   No  recall  whatsoever. 

19  Q      Okay.   Do  you  recall  at  this  time  any 

20  involvement  of  the  director  of  the  FBI  in  either  of 

21  the  investigation  of  Capital  Management  and  Mr.  Hale 

22  or  the  investigation  of  Madison  Guaranty? 


1  A      Other  than  memos  that  would  be  prepared 

2  would  be  routed  upward  and  each  official  would  then 

3  decide  what  would  continue  on  to  the  next  higher 

4  level;  many  communications  were  prepared  and 

5  briefings  were  given. 

6  Q      Did  you  attend  any  of  the  briefings? 

7  A      I'm  sure. 

8  Q      Do  you  recall  any  of  the  briefings? 

9  A      We  would  brief  the  director.   When  I  went 

10  in  to  brief  the  director,  it  would  generally  not  be 

1 1  on  one  issue,  but  it  would  be  maybe  on  two  or  three, 

12  unless  it  was  just  one  small  bit  of  information. 

13  That  could  happen  almost  daily. 

14  Q      Do  you  recall  discussing  the  Madison 

15  investigation  with  the  director  prior  to  the  receipt 

16  of  the  additional  referrals  in  -- 

17  A      These  nine? 

18  Q      Uh-huh. 

19  A      Oh,  I'm  sure.   But  I  can't  tell  you  when  or 

20  what  we  discussed  or  what.    If  a  matter  is  in  the 

21  newspaper  or  if  a  matter  is  at  Potts' s  and  my  level, 

22  this  is  something  generally  the  director  is  going  to 
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at  least  be  aware  that  there's  a  case  going  or  that 
we're  investigating  it.   Would  he  be  provided  the 
details  that  Potts  and  I  were  provided?  No. 

MS.  SIMONTON:   Can  we  be  specific  as  to 
which  director,  since  Director  Freeh  didn't  come  into 
office  until  September  of  '93.    Director  Sessions 
resigned  in  the  summer  of  1993.   There  was  a  period 
where  there  was  an  acting  director. 

So  when  you  talk  about  the  director,  which 
director  are  you  talking  about  in  briefing?  Or  you 
can  ask  him  to  clarify  which  director  or  acting 
director  he  might  have  been,  you  know,  talking 
about.   That  might  just  ~ 

MS.  FISHER:    Okay.   Thanks. 
BY  MS.  FISHER: 
Q      Who  was  the  acting  director  in  the  summer 
of  1993? 

A      After  Director  Sessions  left  and  before 
Director  Freeh  arrived  was  Floyd  Clarke,  C-1-a-r-k-e. 

Q      Did  you  have  any  discussions  about  the 
Madison  investigation  with  Director  Clarke? 
A      I  don't  recall,  but  it  would  be  the  same 
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1  from  Director  Sessions  to  acting  Director  Clarke  to 

2  Director  Freeh,  we  would  pass  information  up  that  was 

3  necessary  to  go  forward.    I  can't  tell  you  the  dates, 

4  but  documents  will  have  a  copy  count  on  it  and  it 

5  will  give  you  a  clue  as  to  what  was  sent  up. 

6  Q      Do  you  recall  receiving  any  direction  on 

7  the  Madison  investigation  or  the  investigation 

8  involving  Capital  Management  from  Director  Clarke? 
A      No.    Direction,  what  sort  of  direction,  as 

to  do  this  or  ~ 

Q      Any  sort  of  direction  or  instruction. 

A      Unless  something  arose  as  a  result  of  a 
briefing  we  provided  to  Mr.  Clarke.   Director  Freeh 
came  on  board  in  December  - 

MS.  FISHER:    I  think  she  just  said 
September. 

MS.  SIMONTON:    I  mean  I'm  not  giving 
testimony  here.   It's  your  recollection  and  I  don't 
want  to  ~  I  mean  I  think  the  record  would  reflect 
that  he  was  sworn  in  on  September  the  1st  of  1993, 
and  that  Director  Sessions  left  during  that  summer 
before. 

41-380  97-30 
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1  THE  WITNESS:   That  probably  was  clear  as  to 

2  the  arrival  date. 

3  BY  MS.  FISHER: 

4  Q      I  want  to  show  you  a  teletype  which  is 

5  dated  September  17th,  1993;  7719  is  the  Bates 

6  number.   And  it  is  to  the  director  with  passage 

7  through  Tom  Kubic,  and  ask  you  if  you  recall  seeing 

8  this  teletype. 

9  (Witness  reviewed  the  document.) 

10  MS.  FISHER:    Actually,  maybe  we  are  - 

1 1  MS.  SIMONTON:    I  was  - 

12  (Discussion  off  the  record.) 

13  THE  WITNESS:   Your  question  was  am  I 

14  familiar  with  this  document,  I'm  familiar  with 

15  information  in  this  document.   I  do  not  recall 

16  reading  this  document. 

17  BY  MS.  FISHER: 

18  Q      Do  you  recall  that  Mr.  Kubic  briefed  you  on 

19  the  substance  of  the  matter  in  this  document? 

20  A      I'm  not  sure  who  briefed  me  on  the 

21  substance,  and  I'm  not  sure  it  came  at  one  time,  but 

22  information  in  this  document  is  familiar  to  me.   The 
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1  briefing  could  have  taken,  could  have  been  conducted 

2  by  Wade,  could  have  been  conducted  by  Jane  Erickson 

3  or  Tom  Kubic  or  all  together. 

4  Q      Looking  at  the  second  page  of  this 

5  document,  the  first  full  paragraph,  it  discusses  an 

6  undercover  operation  set  up  to  investigate  Small 

7  Business  Investment  Corporation's  involvement  with 

8  money  laundering. 

9  Is  this  the  undercover  operation  that  you 

10  were  referring  to  earlier  ~ 

1 1  A      Yes. 

12  Q  where  Mr.  Hale's  name  arose? 

13  A      Yes. 

14  Q      About  the  third  sentence  down,  it  says  "one 

15  of  the  subjects  in  this  matter  advised  undercover 

16  agents  that  he  was  friends  with  individuals  who  were 

17  close  with  President  Clinton." 

18  A      Okay. 

19  Q      "Subject  did  not  allege  wrongdoing  by 

20  President  Clinton.    Subject  also  knew  that  Judge 

21  David  Hale,  a  municipal  county  judge  in  Little  Rock, 

22  Arkansas,  was  operating  an  SBIC  in  the  state  of 
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1  Arkansas  and  that  the  SBIC  could  be  used  to  funnel 

2  cash." 

3  Is  it  your  understanding  that  one  of  the 

4  subjects  in  this  matter  that's  referred  to  in  the 

5  second  sentence,  who  said  that  he  was  friends  with 

6  individuals  who  were  close  with  Clinton,  is  someone 

7  distinct  from  David  Hale?  Is  that  your 

8  interpretation? 

9  A      Yes,  that  Hale  is  not  who  they're  referring 

10  to,  the  subject  or,  in  the  previous  sentence,  one  of 

1 1  the  subjects  in  this  matter. 

12  Q      Right.   At  least  at  this  point  Hale  was  not 

13  a  subject  of  the  operation;  is  that  correct? 

14  A      You  are  saying  was  not  one  of  these 

15  individuals? 

16  Q      Yes.   Going  down  to  the  end,  it  says 

17  "during  this  same  time  period,  Little  Rock  received 

18  a  criminal  referral  form  from  the  SBA  alleging  that 

19  Capital  Management,  Inc.,  whose  president  and 

20  director  is  Hale,  and  the  Central  Arkansas  Community 

21  Development  Corporation  were  engaging  in  the  transfer 

22  of  assets  between  associates  and  the  sale  of 
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1  misclassified  assets  which  were  later  misrepresented 

2  to  the  SBA." 

3  Is  it  your  understanding  that  the  SBA 

4  criminal  referral  was  separate  and  distinct  from  the 

5  fact  that  Mr.  Hale's  name  arose  in  the  undercover 

6  investigation? 

7  A      Yes. 

8  Q      On  the  next  page,  page  4,  towards  the 

9  bottom  it  says  "Hale  is  represented  by  Randy  Coleman, 

10  a  local  Little  Rock  attorney  who  has  attempted  to 

1 1  persuade  the  U.S.  District  Attorney  in  the  matter 

12  Fletcher  Jackson,  and  the  new  U.S.  Attorney  for  the 

13  Eastern  District  of  Arkansas,  Paula  Casey,  that  Hale 

14  should  only  be  charged  with  a  misdemeanor  in  this 

15  matter." 

16  Do  you  recall  receiving  that  information? 

17  A      I  was  aware  that  when  we  were  talking  about 

1 8  Hale  that,  first,  he  did  not  want  to  take  any  plea 

19  and  then  wanted  a  misdemeanor  plea. 

20  Q      Who  do  you  recall  discussing  that  issue 

21  with? 

22  A      Kubic  probably  or  the  people  mentioned, 
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1  Wade,  or  Erickson. 

2  Q      Do  you  recall  whether  any  FBI  employees  had 

3  met  with  Mr.  Coleman  or  Mr.  Hale  prior  to  that  time? 

4  A      Met  with  Hale  to  discuss  ~  that's  not  the 

5  role  of  the  FBI.    So  I  don't  know  of  any,  if  they  did 

6  or  not,  but  normally  we  would  not  do  something  like 

7  that.   That  would  be  U.S.  Attorney's  role. 

8  Q      So  you  have  no  knowledge  that  Mr.  Irons, 

9  for  example,  met  with  Mr.  Hale  or  Mr.  Coleman? 

10  A      To  discuss  proffer,  no.    Possibly  happened. 

11  Q      Do  you  recall  what  your  knowledge  was  about 

12  the  substance  of  Mr.  Hale's  proffer  at  this  time? 

13  A      No. 

14  MR.  SGRO:   I  mean  just  for  clarity 

1 5  purposes,  when  you  say  the  substance  of  his  proffer, 

16  there  was  no  proffer  at  this  point. 

17  BY  MS.  FISHER: 

18  Q      Is  it  your  understanding  that  there  was  no 

19  proffer  at  this  point? 

20  A      I  don't  recall  whether  there  was  or 

21  wasn't.   I  don't  recall  any  details  about  what  was 

22  finalized  or  about  to  be  finalized  or  working 

78 

1  toward.   I  just  know  that  the  first  ploy  was  we  don't 

2  want  to  plea  to  any  count;  and  then  second,  we  want 

3  to  plea  to  a  misdemeanor.  And  where  it  went  from 

4  there,  I'm  not  aware.   I  don't  recall.   I  just  do  not 

5  at  this  point  recall  what  the  next  step  was. 

6  Q      Do  you  have  any  knowledge  of  what  he  was 

7  offering  in  return  for  his  plea? 

8  A      Best  recollection,  he  was  going  to  provide 

9  us  information  and  testimony  if  we  would  accept  his 

1 0  proffer. 

1 1  Q      Information  and  testimony  relating  to  what? 

12  A      Best  recall  was  --  and  I'm  not  sure  if  I'm 

13  recalling  this  from  reading  about  it  in  the  paper,  of 

14  The  New  York  Times  article,  or  if  I  was  briefed  on 

15  it,  so  somehow  this  sticks  with  me,  is  that  he  was 

16  going  to  provide  information  regarding  involvement  of 

17  McDougal,  President  Clinton,  Whitewater. 

18  Q      Do  you  recall  having  contact  with 

19  Mr.  Keeney  or  Mr.  McDowell  during  this  time  period 

20  relating  to  this  matter? 

21  A      Not  specifically,  but  we  talked  often  so  it 

22  could  be. 
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1  Q      Do  you  recall  anything  — 

2  A      More  Jack  Keeney,  something  sticks  in  my 

3  head  about  that.   I  talked  to  Jack  Keeney. 

4  Q      Do  you  recall  anything  about  the  substance 

5  of  your  conversations  or  contacts  with  Mr.  Keeney 

6  relating  either  to  the  Madison  investigation  or  the 

7  investigation  surrounding  David  Hale  and  Capital 

8  Management? 

9  A      You  want  to  jog  my  memory?  Did  I  talk  to 

10  Keeney,  it  seems  like  somewhere  along  this  line  in 

1 1  the  months  I  did.    He  would  have  been  more  the  point 

12  of  contact  at  this  point  with  me  in  the  department, 

13  but  I  don't  recall  anything  specific  about  Hale,  but 

14  I  believe  that's  what  it  dealt  with. 

15  Q      Anything  else  about  the  substance  of 

16  conversations  with  Mr.  Keeney  that  you  can  recall? 

17  A      No,  not  without  reading  something. 

18  Q      Do  you  recall  Mr.  Keeney  giving  you  any 

19  direction  relating  to  the  Madison  investigation  or 

20  the  investigation  surrounding  Capital  Management? 

21  A      That  would  be  highly  unlikely.   Jack  would 

22  more  or  less  call  for  information  versus  just  saying 
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1  overall  policy,  rather  than  being  decisionmaker  in  a 

2  particular  issue.   There  would  come  times  we  would 

3  brief  him,  but  no,  I  don't  recall  specific 

4  instructions  from  Jack  Keeney. 

5  Q      Do  you  remember  anything  specific  about 

6  conversations  you  may  have  been  having  with  Mr.  Potts 

7  or  Director  Freeh  regarding  either  the  Madison 

8  investigation  or  the  Hale  investigation  at  this  time 

9  period,  being  on  or  about  September  1 7th? 

10  A      There  would  be  very  little  that  I  was 

1 1  dealing  with  this  matter  that  Potts  and  I  wouldn't 

12  discuss. 

13  Q      Do  you  recall  anything  about  the  substance 

14  of  your  discussions? 

15  A      Any  particular  date  or  discussion,  no. 

16  Q      How  about  the  general  gist  of  what 

17  discussions  were  going  on? 

18  A      I'm  sure  I  would  pass  that  on  to  Larry 

19  daily  -- 

20  Q      Do  you  recall  what  ~ 

21  A  and  he  would  also  be  furnished  copies  of 

22  most  communications  that  I  received. 
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1  Q      Do  you  recall  anything  about  what  kind  of 

2  conversations  were  going  on,  what  discussions  were 

3  taking  place  at  the  bureau  relating  to  the  Madison 

4  investigation  at  or  around  September  17th,  September 

5  20th,  middle  of  September  time  frame? 

6  A      With  referrals? 

7  Q      Generally,  prior  to  receipt  of  the 

8  referrals. 

9  A      Regarding? 

10  Q      The  Madison  or  Hale  investigations. 

1 1  A      Other  than  probably  we  had  ongoing 

12  conversations  regarding  the  matter,  but  were  enough 

13  resources  being  put  on  it.    But  I  don't  recall  of  any 

14  real  problem  at  that  point. 

15  Q      Okay. 

16  A      But  the  time  lines  are  escaping  me  here  and 

17  you  may  say  something  to  jog  my  memory  and  I'll  say 

18  yes,  I  recall  that  happening. 

19  Q      Turning  to  the  next  page  of  the  teletype  ~ 

20  A      Page  5. 

21  Q      Yes,  page  5.   I  believe  halfway  down  the 

22  page,  it  discusses  the  1989  trial  of  Mr.  McDougal, 


1  and  the  fact  that  that  indicated  a  strong  connection 

2  between  McDougal  and  Hale  and  his  SBIC.   Do  you 

3  recall  learning  this  information? 

4  (Witness  reviewed  the  document.) 

5  A      No,  I  don't  recall  at  this  time. 

6  Q      Do  you  recall  learning  that  this  was  the  ~ 

7  do  you  recall  learning  that  this  was  what  caused  the 

8  FBI  in  Little  Rock  to  open  the  Madison  investigation 

9  in  the  summer  of  '93? 

10  A      I  do  not. 

1 1  Q      Turning  to  page  6.    It  discusses  the 

12  transfer  of  a  $300,000  loan  to  Susan  McDougal  doing 

13  business  as  Master  Marketing.   Do  you  recall  learning 

14  this  information? 

15  A      Where  is  this,  on  page  6? 

16  Q      Yes,  about  halfway  down  the  first 

17  paragraph? 

18  A      I  recall  something  about  a  $300,000  loan  to 

19  Susan  McDougal,  but  I  couldn't,  I  can  read  and  get, 

20  have  recall,  but  at  this  moment,  without  reading 

21  anything,  I  recall  a  $300,000  loan  and  Susan  McDougal 

22  but  much  more  than  that,  no. 
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Q      Okay.   Do  you  recall  learning  at  this  time 
that  issues  surrounding  Whitewater  were  resurfacing? 
And  you  can  refer  to  page  7  and  what  it  says  towards 
the  bottom  of  the  page  is  "you  know  Gerth  added  that 
Mr.  Hale  had  information  that  a  $300,000  loan  to 
Master  Marketing  was  then  funneled  back,  in  the  form 
of  cashier's  check,  to  Whitewater  development  to  help 
pay  on  several  obligations." 

Whitewater  Development  was  a  real  estate 
joint  venture  that  President  Clinton  and  his  wife, 
Hillary  Rodham  Clinton,  were  involved  with  in  1978. 

A      As  I  mentioned  earlier,  how  I  recall  this 
information,  I'm  not  sure  of  the  source,  but  I  do 
recall  that  the  SBA  was  tying  Hale  into  Whitewater, 
and  that  there  was  a  connection. 

Q      Okay.   On  page  8,  towards  the  bottom  of  the 
first  paragraph,  and  it's  not  the  full  paragraph,  but 
from  records  obtained  through  the  Resolution  Trust 
Corporation  in  a  previous  referral  it  appears  the 
loan  proceeds  were  divided  into  two  checks. 

Do  you  recall  learning  at  or  around  this 
time  that  matters  that  were  being  investigated 


1  related  back  to  the  first  referral? 

2  A      I  would  have  to  —  I  don't  recall  that,  but 

3  I  don't  know  why  I  wouldn't  tie  it  in. 

4  Q      Okay. 

5  A      You  know,  in  addition  to  receiving  oral 

6  briefings,  time  lines  would  be  given  to  me.   You 

7  would  read  it  and  look  at  it  and  sign  off  on  it.    So 

8  a  lot  of  documents  would  have  crossed  my  desk  and  I 

9  would  have  looked  at  it.    But  I  would  have  tried  to 

10  maintain  a  general  knowledge  rather  than  a  specific 

1 1  knowledge  of  a  case. 

12  Q      What  do  you  recall  learning  about  the 

13  allegations,  other  than  what  you  read  in  the 

14  newspaper,  what  do  you  recall  learning  about  the 

15  allegations  that  were  being  proffered  by  Mr.  Hale? 

16  A      That  he  could  cooperate  and  provide 

17  information,  and  in  return,  he  wanted  a  deal. 

18  Q      Do  you  recall  learning  other  than  what  you 

19  read  in  the  newspaper  anything  more  substantive 

20  about  ~ 

21  A      I'm  sure  -- 

22  Q      ~  that  information  he  was  willing  to 
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1  provide? 

2  A      I  would  have  learned  that  either  from 

3  briefings  or  discussions  or  newspapers,  but  it  might 

4  have  all  been  one.   I  would  have  read  it,  I  would 

5  have  asked  a  question,  I  would  have  been  given  a 

6  response. 

7  Q      Do  you  recall  the  response  you  may  have 

8  been  given? 

9  A      From? 

10  Q      From  anyone  within  the  bureau  at  that 

1 1  time. 

12  A      Specifically,  no.   Just  that  he  -  that  he 

13  could  give  us  information  and  I  don't  recall  anyone 

14  saying  ~  and  this  is  an  example  ~  here's  the  type 

15  of  document  he  can  give  us  or  here  is  the  type  of 

16  information  he  can  give  us. 

17  Q      Do  you  recall  learning  anything  else  about 

1 8  the  plea  negotiations  with  Mr.  Hale? 

19  A      Without  asking  me  a  pointed  question,  no. 

20  Q      Okay.   Do  you  recall  an  issue  arising  as  to 

21  the  recusal  of  the  U.S.  Attorney  in  the  Eastern 

22  District  of  Arkansas? 


1  A      I  remember  that  as  an  issue.   That  would 

2  have  been  Paula  Casey? 

3  Q      Uh-huh.    Yes. 

4  A      But  I  don't  remember  having  an  opinion  on 

5  it  or  weighing  in  on  it  because,  if  I  recall,  she  had 

6  actually  given  the  case  to  some  other  official  in  her 

7  office  to  supervise.   And  while  she  was  still 

8  involved,  I  think  it  was  being  handled  by  someone 

9  else.  That's  my  recall. 

10  Q      Do  you  recall  — 

11  A      I  don't  know  if  she  was  still  the 

12  decisionmaker  at  that  point. 

13  Q      Do  you  recall  whether  Mr.  Potts  had  an 

14  opinion  on  whether  Ms.  Casey  should  recuse  from  the 

15  investigation,  either  the  Hale  investigation  or  the 

16  Madison  investigation? 

17  A      I  do  not. 

18  Q      Do  you  recall  whether  the  director  had  a 

19  view  that  Ms.  Casey  should  or  should  not  recuse 

20  herself? 

21  A      I  do  not. 

22  Q      I  want  to  show  you  an  E-mail  dated 
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1  September  30th,  1993.   FBI  2422  to  you  from 

2  Mr.  Dortch,  Timothy  Dortch. 

3  (Witness  reviewed  the  document.) 

4  A      Okay. 

5  Q      Who  is  Mr.  Dortch? 

6  A      Tim  Dortch  was  the  number  2  person  in  the 

7  white  collar  crime  section.   He  would  have  been 

8  then.   The  position  is  no  longer  there,  but  it  would 

9  have  been  the  assistant  section  chief.   Mr.  Dortch  is 

10  presently  the  ASAC,  assistant  special  agent  in  charge 

1 1  of  the  New  York  office,  white  collar  crime  program. 

12  Q      Mr.  Verinder,  does  this  E-mail  refresh  your 

13  recollection  about  a  meeting  on  September  29th,  1993 

14  between  Mr.  Wade,  Ms.  Erickson,  Mr.  McDowell  and 

15  Mr.  Gangloff  relating  to  the  Hale  case? 

16  A      No,  nothing  in  there  tells  me  that  date 

17  jumps  out  at  me.    It's  an  E-mail  to  me  so  I  must  have 

18  read  it. 

19  Q      Do  you  recall  learning  of  this  meeting  or 

20  the  substance  of  what  was  discussed  at  this  meeting? 

21  A      I  probably  got  —  not  to  try  and  diminish 

22  one  from  another,  but  I  probably  got  30  of  these  a 


1  day,  E-mails  on  different  topics  that  would  come  to 

2  me.   And  I  would  read  them  and  unless  there  was  a 

3  problem,  and  reading  that  quickly,  I  don't  see  a 

4  problem. 

5  And  I  would  have  just  ~  I  can't  tell  if  I 

6  would  have  sent  it  onto  Potts  or  not  but  I  don't  see 

7  anything  here  that  would  indicate  that  I  would  have 

8  sent  it  on  to  Potts,  and  I  would  have  probably 

9  deleted  it. 

10  Q      Do  you  recall  learning  or  having  any 

1 1  knowledge  about  what's  in  the,  I  guess,  third 

12  sentence  or  fourth  sentence,  "McDowell  is  under  a  lot 

1 3  of  pressure  from  A  AG  Keeney  to  keep  abreast"? 

14  A      I'm  sure  it  would  be  ~  people  would  tell 

15  you  the  same  thing  that  work  for  me  is  Verinder  wants 

16  to  know  what's  going  on.    Send  him  regular  E-mails, 

17  give  him  weekly  briefings  or  whatever  briefings.   I 

18  didn't  want  to  be  caught  short  if  the  Department 

19  called  and  said  is  there  some  major  development  or 

20  the  field  office  called,  asking  for  help,  that  I  was 

21  unaware  of  their  needs. 

22  Q      Do  you  recall  the  extent  of  Mr.  Keeney' s 
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1  involvement  at  this  point  in  time? 

2  A      I  don't  recall  a  lot  of  involvement  from 

3  Jack.  Not  it  wouldn't  be  the  intensity  of  the  Ira 

4  Raphaelson  involvement  or  the  fraud  section 

5  involvement.  Jack  was  a  very  senior  person  in  my 

6  opinion  in  the  department,  a  friend,  but  someone  that 

7  wouldn't  have  hands-on  making  calls  on  issues.   If  a 

8  question  came  up  or  something  that  he  had  to  deal 

9  with,  he  would  call  me. 

10  Q      Do  you  recall  any  -- 

11  A      I  didn't  have  regular  ~  it  wasn't  like  the 

12  regular  dealings  I  had  elsewhere.  I  would  deal  with 

1 3  Jack  but  not  daily,  probably  not  even  weekly. 

14  Q      Do  you  recall  having  any  discussions  with 

1 5  Mr.  Keeney  regarding  the  Hale  investigation  on  or 

16  around  the  end  of  September  1993? 

17  A      I  recall  dealing  with  Jack  on  an  issue 

18  regarding  Hale  but  I  don't  remember  when  and  I  don't 

19  even  remember  exactly  what.   But  looking  at  this  time 

20  line,  it  might  be  something  about  a  proffer. 

21  Q      Okay.   I'd  like  to  show  you  a  document,  FBI 

22  1322.   It  has  a  date  of  10/5/93. 


1  (Witness  reviewed  the  document.) 

2  A      Okay. 

3  Q      I  just  want  to  ask  you  if  this  refreshes 

4  your  recollection  that  there  was  a  briefing  of  the 

5  director  on  this  case  on  or  about  October  5th,  1993? 

6  A      When  a  director  arrives,  he  asks  for 

7  briefings  of  every  division  at  FBI  headquarters  and 

8  when  we  did  the  criminal  division,  which  was  one  of 

9  his  first  briefings,  the  way  Larry  and  I  set  it  up 

10  was  to  have  each  section,  all  right,  financial  crimes 

1 1  section  would  have  done  a  briefing,  and  then  the  four 

12  unit  chiefs  from  that  section  would  have  come  in,  and 

13  then  the  undercover  operations  group  and  we  would 

14  have  had  each  group  come  in  and  provide  a  briefing  to 

15  the  director. 

16  Because  this  is  different  than  the 

17  briefings  that  I  mentioned  to  you  where  I  or  Larry 

18  would  brief  the  director  on  certain  topics  that  might 

19  come  up.   This  was  more  or  less  an  overall  briefing, 

20  if  I  recall  this  one  —  in  looking  at  the  date  of 

21  October  —  it  fits  —  where  he  would  have  been  given 

22  the  big  briefing  which  we  did  in  the  conference  room 
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1  for  him.   We  covered  a  lot  of  cases.   Each  unit  was 

2  asked  to  provide  a  briefing  of  the  top  three  cases. 

3  Q      Does  this  refresh,  this  note  —  or  it 

4  doesn't  quite  look  like  an  E-mail  ~  refresh  your 

5  recollection  that  the  director  indicated  he  wanted 

6  Paula  Casey  to  recuse  herself  from  the  case  in 

7  October  5th  of  1993? 

8  A      I've  never  heard,  from  my  recollection,  a 

9  director  voice  that  opinion. 

10  Q      Okay.   Do  you  recall  anything  about  the 

1 1  reasons  relating  to  Ms.  Casey's  recusal? 

12  A      The  reasons? 

13  Q      Yes. 

14  A      I  can't  --  I  don't  even  know  the  date  that 

15  she  did  recuse  herself.   I  recall  that  she  did  recuse 

16  herself.   I  do  not  know  what  caused  her  to  do  that  in 

17  the  end.   I  know  there  was  discussion  about  her 

18  recusing  herself. 

19  Q      Do  you  recall  that  headquarters  received 

20  the  nine  additional  referrals  from  the  RTC  sometime 

21  in  October  of  1993? 

22 A      I  recall  them,  the  fact  that  they  did  -- 
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1  did  you  say  headquarters  or  did  you  say  -- 

2  Q      Headquarters. 

3  A      That  we  received  them  at  headquarters?  I 

4  know  they  were  received  by  Little  Rock  and  probably 

5  copies  were  requested  by  headquarters,  so  we  would 

6  have  had  them. 

7  Q      Do  you  recall  reading  the  nine  additional 

8  referrals  yourself? 

9  A      I  do  not  recall  at  all  looking  at  them.   I 

10  recall  reading  a  briefing,  a  summary  of  them  in  some 

1 1  sort  of  communication  that  I  read. 

12  Q      Do  you  know  who  prepared  that  summary? 

13  A      I  do  not.   But  I  would  guess  at  that  point 

14  in  time,  if  it  was  in  the  government  fraud  unit,  it 

15  would  have  been  done  by  Jane. 

16  Q      Do  you  recall  discussing  the  nine 

1 7  additional  referrals  with  Mr.  Potts  when  they 

1 8  arrived? 

19  A      If  it's  a  document  that  I  recall,  that 

20  would  have  been  forwarded  to  him.    It  would  probably 

21  have  been  a  communication  from  me  or  from  me  to  him 

22  even  though  I  didn't  prepare  it  it  would  have  been 


6018 

93 

1  prepared  there  it  and  signed  off  and  a  copy  would 

2  have  been  given  him. 

3  Q      Do  you  recall  what  action  was  taken  at  the 

4  FBI  after  receiving  the  nine  additional  referrals 

5  relating  to  Madison  Guaranty? 

6  A      At  FBI  headquarters? 

7  Q      Well,  I'll  ask  you  both. 

8  A      At  Little  Rock?  The  case  was  opened  and 

9  worked  and  it  was  part  of  the  complete 

10  investigation.  Generally,  because  of  the  sensitivity 

1 1  of  this  case  at  this  point,  copies  would  have  been 

12  made  available  to  headquarters  just  so  we  had  them  if 

13  any  questions  arose. 

14  Q      Do  you  recall  any  instruction  from  any 

15  officials  at  the  Department  of  Justice  on  how  the  FBI 

16  should  handle  the  nine  additional  criminal  referrals 

17  relating  to  Madison? 

18  A     No. 

19  Q      Do  you  recall  whether  the  director  was  in 

20  contact  with  the  Attorney  General  relating  to  the 

21  nine  additional  Madison  referrals? 

22  A      I  don't  have  a  clue. 
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1  Q      Do  you  recall  whether  the  director  ~  or 

2  did  you  ever  learn  that  the  director  was  in  contact 

3  with  any  member  of  the  White  House  staff  with  regard 

4  to  the  nine  additional  Madison  referrals? 

5  A      I  have  no  knowledge  of  that. 

6  Q      How  about  with  regard  to  the  Madison 

7  investigation  as  a  whole? 

8  A      I  don't  recall  the  director  ever  telling  me 

9  I've  just  called  the  Attorney  General,  I've  just 

10  called  the  White  House,  ever. 

11  Q      So  that  would  be  your  answer  with  regard  to 

12  the  Hale  investigation  as  well? 

1 3  A      The  briefings  generally  were  me  to  the 

14  director,  not  the  director  to  me,  generally.  And 

15  now,  I  don't  recall  ever  having  the  director  telling 

16  me  that  I  just  spoke  to  the  White  House  or  just  spoke 

17  to  the  Attorney  General.  He  might  have  said  I  talked 

18  to  the  Attorney  General  but  he  wouldn't  say  I  talked 

19  to  the  Attorney  General  about  this. 

20  I  do  not  recall  that  whatsoever.   Is  that 

21  clear  enough?  I  was  shaking  my  head  and  I  don't  know 

22  if  I  gave  you  the  right  answer.   I  apologize. 
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1  Q      Rather  than  him  telling  you  about  such 

2  contact,  just  to  be  clear,  did  you  ever  learn  of  any 

3  such  contact? 

4  A      No. 

5  Q      Did  you,  at  any  time  ever,  learn  of  any 

6  such  contact  relating  to  either  the  Madison 

7  investigation  or  the  Hale  investigation  between  any 

8  member  of  the  White  House  and  any  member  of  the  FBI? 

9  A      There  was  a  time  --  I'm  not  sure  if  I'm 

10  getting  into  the  Fiske  era  ~  on  subpoenas  being 

1 1  served. 

12  Q      Other  than  that,  other  than  the  issue 

13  regarding  subpoenas  or  any  interviews  which  may  have 

14  been  conducted  ~  and  I  don't  want  to  ask  you  about 

15  those.   I  do  not.   Other  than  that? 

16  A      I  don't  recall -- give  me  a  time,  up  to 

17  like  January  of — 

18  Q      How  about,  up  till  the  end  of  November 

19  1993? 

20  A      I  don't  recall  any  contact  with  the  White 

21  House. 

22  Q      Okay. 


1  (Pause.) 

2  I  want  to  show  you  a  document  that's  marked 

3  FBI  1332,  dated  October  14th,  1993,  from  Mr.  Potts  to 

4  Mr.  Keeney.   And  I  ask  you  if  you  recall  seeing  this 

5  document. 

6  (Witness  reviewed  the  document.) 

7  A      I  recall  seeing  this  document. 

8  Q      Did  you  prepare  this  document  for 

9  Mr.  Potts? 

10  A      I  didn't.    It  appears  to  be  Jane  Erickson 

1 1  because  of  the  initials  on  the  bottom.    Rarely  would 

12  I  prepare  a  document  like  this.   This  would  be  done 

13  and  then  routed  up  through  ~  it  wouldn't  even  ~ 

14  Kubic  probably  wouldn't.    It  would  generally  be  the 

1 5  supervisor  of  the  particular  case. 

16  I  don't  recall  the  instructions,  but 

17  probably  on  instructions  from  me  or  Mr.  Potts  to  the 

18  section  and  unit  to  prepare  it,  because  it  seems  like 

19  Jack  asked  for  the  request,  and  he  would  furnish  that 

20  request  to  either  Larry  or  myself,  Larry  Potts  or 

2 1  myself. 

22  Q      Do  you  recall  whether,  on  or  around  October 
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1  4th,  1993,  there  had  been  any  meetings  between  FBI 

2  officials  and  Mr.  Hale  or  his  attorneys  regarding 

3  Mr.  Hale's  allegations? 

4  A      I  don't  recall. 

5  Q      I'm  going  to  show  you  a  document,  FBI  763, 

6  dated  1 1/22.   And  turning  to  the  second  page  of  that 

7  document,  764,  is  that  your  handwriting  ~ 

8  A      Yes. 

9  Q      —  on  that  routing  slip? 

10  Could  you  read  that  for  me? 

1 1  A      "Please  evaluate  and  advise.   You  may  want 

12  to  send  an  SSA  to  Little  Rock  to  get  firsthand 

13  details,"  my  initials,  "11/26."   Copies  in  the 

14  writing  of,  appears  to  be  Tom  Kubic,  and  he  was 

15  sending  that  to  Rick  Wade. 

16  Q      Can  you  read  the  writing  on  the  first  page 

1 7  of  this  document? 

1 8  A      "What  steps  have  been  taken  to  prioritize 

19  their,"  something,  "work  level"  ~  "current  work 

20  level?  What  can  be  placed"  -  number  2  looks  like 

2 1  "what  investigations  can  be  placed  in  pending  and 

22  active  of  prioritize  this  investigation." 
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1  MS.  SIMONTON:    Can  I  consult  with  him  for  a 

2  minute? 

3  MS.  FISHER:   Absolutely. 

4  (Witness  conferred  with  counsel.) 

5  THE  WITNESS:   Yes,  that  makes  sense.   "Can 

6  be  placed  in  pending  inactive  without  jeopardizing 

7  this  investigation." 

8  BY  MS.  FISHER: 

9  Q      Do  you  recall  what  this  relates  to?   Can 

1 0  you  explain  to  me  what  the  substance  of  this  ~ 

1 1  A      Yes.   Little  Rock  had  few  resources  and 

12  this  is  where  I  mentioned  to  you  in  dealings  with  the 

1 3  then-S AC,  which  I  believe  was  Satkowski,  constantly 

14  pushing  him  to  prioritize  his  investigations  to 

15  accomplish  what  was  the  most  important.   And  that's 

1 6  what  I  would  have  asked  him  to  do,  was  what  can  you 

17  tell  or  what  can  be  placed  —  as  I  mentioned,  pending 

18  inactive  is  not  like  closing  a  file,  it's  putting  it 

19  on  hold  and  do  something  else. 

20  Q      So  this  basically  just  dealt  with  resource 

21  allocation? 

22  A      Yes. 
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1  Q      Can  you  tell  me,  on  this  document  FBI  1973, 

2  is  that  your  handwriting? 

3  A      No. 

4  Q      Do  you  know  whose  handwriting  that  is? 

5  A      I  do  not  recognize  the  handwriting. 

6  Q      Can  you  read  that  handwriting? 

7  A      Looks  like  it's  dated  December  3,  '93. 

8  Allen  Carver,  who  was  over  at  the  fraud  section  of 

9  the  department.   Somebody  from  DOJ,  I  see  what  could 

10  be  Wade,  on  the  left  column. 

1 1  Q      Wade.   That  would  refer  to  Rick  Wade? 

12  A      Rick.   It  says  "somebody  from  DOJ  told 

13  WH"  —  which  I  assume  is  White  House  people  -  "that 

14  need  to  cooperate  with  FBI  and  just  talk  to  the  FBI. 

15  White  House  said  would  take  it  under  advisement." 

16  Q      Do  you  recall  or  do  you  have  any  knowledge 

17  of  what  this  could  be  referring  to? 

18  A      No,  I  don't  recall  ever  seeing  it. 

19  Q      Do  you  have  any  knowledge  of  what  it  may  be 

20  referring  to,  White  House  cooperation  on  what  issue? 

21  A      The  only  thing  I  can  think  of,  and  I  don't 

22  know  if  I'm  getting  ahead  of  my  story  here  on  time 
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1  lines,  is  the  -- 

2  Q      Well,  this  is  December  of  '93. 

3  A      Right,  I  know.   The  SBA  matter? 

4  Q      Well,  okay.    I  was  going  to  ask  you  about 

5  that  next,  so  now  would  be  a  great  time.    What  do  you 

6  know  about  the  transfer  of  SBA  documents  to  the  White 

7  House? 

8  A      I  recall  being  told  that  SBA  prepared  a 

9  report,  I  believe,  for  the  Hill  and  a  copy  of  it  was 

10  also  given  to  the  White  House  upon  their  request,  and 

1 1  that  concerned  the  FBI  and  was  brought  to  my 

12  attention. 

13  Q      How  did  the  FBI  learn  of  this  transfer  of 

14  documents  to  the  White  House? 

15  A      I  don't  know.   I  believe  I  was  told  about 

16  it  by  someone  in  the  white  collar  crime  section,  and 

17  I  believe  they  had  been  in  contact  with  SBA. 

18  Q      Would  that  be  Mr.  Kubic? 

19  A      Well,  I  would  start  with  Tom  since  he  was 

20  the  boss  of  that  section. 

21  Q      What  did  Mr.  Kubic  tell  you  about  -- 

22  A      Someone  from  his  section  told  me  that  a 
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1  report  that  was  prepared  for  the  Hill,  I  believe, 

2  prepared  for  someone,  was  also  furnished  to  the  White 

3  House. 

4  Q      Can  you  explain  to  me  why  that  concerned 

5  the  FBI? 

6  A      A  report  of  that  nature,  since  it  dealt 

7  with  an  ongoing  investigation  ~  I  don't  believe  I've 

8  ever  even  seen  the  report  ~  going  to  the  White  House 

9  would  not  be  proper. 

10  Q      It  would  be  improper  because  it  contained 

1 1  confidential  information  relating  to  an  ongoing 

12  investigation? 

1 3  A      Correct. 

14  Q      Did  you  ever  learn  how  it  was  that  the 

1 5  White  House  received  these  documents? 

16  A      A  request  was  made  from  a  White  House 

17  official  to  SBA. 

18  Q      Do  you  recall  who  that  White  House  official 

19  was? 

20  A      I  do  not. 

21  Q      What  action  did  the  FBI  take  at  that  time? 

22 A      I  recall  concern  and  maybe  expressed  it  to 
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1  the  Department  of  Justice.   That  part  I'm  not  sure. 

2  We  had  concern.   It  was  brought  to  me,  we  had  concern 

3  and  we  did  something.   And  the  vehicle  we  would  use 

4  would  be  the  Department  of  Justice  in  something  like 

5  that. 

6  Q      Did  the  FBI  conduct  an  investigation  into 

7  the  transfer  of  the  documents? 

8  A      I  don't  recall  what  happened,  but  I  believe 

9  we  were  ~  we  might  have  done  ~  this  is  just  best 

10  recollection  ~  we  might  have  done  interviews  at  the 

1 1  White  House. 

12  Q      Do  you  recall  what,  if  any,  result  came 

13  from  those  interviews? 

14  A      Best  recollection  is  the  report  was  given 

15  back. 

16  Q      The  report  was  given  back  to  whom? 

17  A      Maybe  SBA. 

18  Q      What  else? 

19  A      I  don't  recall  much  else. 

20  Q      Other  than  the  White  House  interviews,  was 

21  any  other  action  taken  by  the  FBI  relating  to  the 

22  transfer  of  these  SBA  documents? 
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1  A      Not  that  I  recall,  other  than  unhappiness. 

2  Q      Do  you  — 

3  A      Official  action?   I  don't  recall  any 

4  official  action. 

5  Q      Did  you  ever  learn  why  the  White  House 

6  wanted  these  documents? 

7  A      I  do  not  recall. 

8  Q      Do  you  recall  who  you  discussed,  who,  if 

9  anyone  else,  you  discussed  the  matter  with? 

10  A      Beside  Potts? 

1 1  Q      Uh-huh. 

12  A      Who  I  would  have  discussed  it  with  at  the 

13  Department  of  Justice,  I  do  not  remember. 

14  Q      Do  you  recall  anyone  offering  any  opinions 

15  on  this  matter? 

16  A      I  do  not. 

17  Q      I'll  show  you  a  note  that's  dated  1/4/4, 

18  bottom  is  FBI  2266.    Do  you  know  whose  handwriting 

19  this  is? 

20  A      It  favors  Tom  Kubic's  but  I  don't  —  I 

21  can't  tell  you  that  as  a  fact. 

22 Q      Right  under  the  big  black  redaction,  can 
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1  you  read  for  me  what  that  next  paraphrase  or  phrase 

2  says? 

3  A      No.    Looks  like,  I  see  initials  WWD  and  a 

4  diary  concerning  the,  I  believe  those  are  ~  can  you 

5  read  the  next  initials  to  me. 

6  Q      It  looks  like  WWD  to  me,  but  -- 

7  A      Oh,  okay.    I  guess  the  next  one  would  be 

8  complaint.   1  don't  know.   Could  be  c-o-m-p.   I  don't 

9  recall  ever  seeing  this. 

10  Q      Could  this  refer  to  the  Whitewater 

1 1  Development  Corporation? 

12  A      I  assume  WWD  would  refer  to  Whitewater 

13  Development,  but  I  don't  know  that  as  a  fact. 

14  Q      Do  you  recall  ever  learning  of  a  diary 

15  concerning  the  Whitewater  Development  Corporation? 

16  A      No.    Whose  diary?   I  do  not  recall. 

17  Q      I'm  trying  to  find  out. 

18  A      I  don't  recall  ever  hearing  of  a  diary. 

19  Q      This  doesn't  refresh  your  recollection? 

20  A      No,  I  don't  recall  ever  seeing  this. 

2 1  Can  I  ask  for  a  time  out? 

22  MS.  FISHER:   Absolutely. 
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1  I  have  no  further  questions.   Thank  you  for 

2  coming. 

3  EXAMINATION 

4  BY  MR.  COLE: 

5  Q      I'll  try  to  be  brief,  Mr.  Verinder.  As  I 

6  indicated  before,  my  name  is  Lance  Cole.   I'm  one  of 

7  the  Minority  counsel  for  the  Committee  and  I  do  want 

8  to  recover  a  few  of  the  points  Mr.  Fisher  previously 

9  covered,  but  she's  been  thorough,  so  I  believe  it 

10  won't  take  a  great  deal  of  time. 

1 1  Going  back  to  the  matter  of  this  SBA 

12  information  that  was  provided  to  the  White  House  by 

13  the  SBA,  I  believe  that  you  testified  about  a  concern 

14  on  the  part  of  the  FBI  concerning  the  transmittal  of 

15  that  information  from  the  SBA  to  the  White  House;  is 

16  that  correct? 

17  A      That's  correct. 

18  Q      Do  you  have  any  knowledge  today  as  to  what 

19  the  information  was  that  the  SBA  gave  to  the  White 

20  House? 

2 1  A      No.   Best  recollection  is  it  was  a  summary, 

22  and  then  that's  just  a  guess.   I  do  not  know  the 
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1  details.   I  don't  recall  ever  seeing  the  report,  but 

2  it  would  have  been  a  summary  of  the  investigation 

3  possibly. 

4  Q      Do  you  know  whether  the  information  that 

5  was  given  to  the  White  House  was  the  same  information 

6  that  had  been  given  to  Capitol  Hill  by  the  ~  I 

7  believe  you  testified  Capitol  Hill,  by  the  SBA? 

8  A      I  believe  it  was  the  same  report. 

9  Q      And  can  you  explain  why  giving  information 

10  to  the  White  House  that  had  been  given  to  Capitol 

1 1  Hill  would  create  a  problem  in  this  instance,  if  it 

12  was  the  same  information  that  was  provided? 

1 3  A      Because  of  the  nature  of  the  investigation 

14  if,  in  fact,  it  contained  information  regarding 

15  Whitewater  or  the  President  or  Mrs.  Clinton,  it  would 

16  be  a  concern  to  me. 

1 7  Q      And  do  you  know  whether  it  did  or  not? 

18  A      I  do  not.    I  don't  recall  the  report.   I 

19  don't  recall  ever  being  given  a  copy  of  the  report  to 

20  read;  maybe  I  have,  but  at  this  moment  it  escapes  me. 

21  Q      Do  you  know  whether  at  the  time  these 

22  concerns  that  were  expressed  by  the  FBI  were  they 
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1  knew  what  information  had  been  given  to  the  White 

2  House? 

3  A      I  believe  they  did  know,  either  had  a 

4  briefing  of  the  contents  of  the  report  or  possibly 

5  was  given  a  copy  of  it.   I  don't  recall  how  they 

6  found  out  it  was  sent  to  the  White  House.   My  best 

7  recollection  is  they  came  to  my  office  concerned  that 

8  it  had  happened,  and  they  were  aware  of  it.   And  I 

9  don't  know  if  it  was  a  matter  —  if  the  copy  had  been 

10  given  back  or  what,  but  I  don't  recall  what  was,  how 

1 1  they  knew  even  that  much. 

12  Q      And  do  you  know  anything  further  about  that 

13  matter  beyond  what  you've  testified  to  today?   When  I 

14  say  "that  matter,"  I  mean  that  transmittal  of 

15  information  from  the  SBA  to  the  White  House? 

16  A      Other  than  there  was  a  request  for 

17  interviews,  and  I  do  not  know  if  they  were  completed 

1 8  or  not. 

19  Q      Thank  you.   Going  back  to  the  first  matters 

20  that  you  testified  about  this  morning,  and  that  would 

21  be  1992  and  information  that  came  to  your  attention 

22  concerning  Madison  Guaranty  Savings  &  Loan  or  a 
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1  financial  institution  in  Arkansas,  I  believe  your 

2  testimony  was  that  your  best  recollection  is  that 

3  perhaps  you  had  an  inquiry  from  the  Department  of 

4  Justice,  but  you  can't  recall  anything  more  specific 

5  than  that. 

6  Is  that  a  fair  characterization  of  your 

7  testimony? 

8  A      That's  fair.   It  would  have  come  one  of  two 

9  ways,  as  I  mentioned,  and  my  best  recollection  is 

10  that  it  was  from  the  Department  because  what  rings  a 

1 1  bell  is  the  fact  that  it  was  a  question  asked  to  me. 

12  And  I  thought  it  would  not  be  that  way  from  the  white 

1 3  collar  crime  section,  it  would  have  come  as  an 

14  answer.   So  with  that  said,  I  think  the  motion  was  to 

15  the  section,  what's  going  on. 

16  Q      Solely  for  the  purpose  of  trying  to  refresh 

17  your  recollection  and  obviously  not  trying  in  any  way 

18  to  influence  your  testimony,  I'll  tell  that  you 

19  Mr.  Raphaelson  has  provided  testimony  to  this 

20  committee  that  he  made  two  inquiries  to  the  Federal 

21  Bureau  of  Investigation  —  and  Mr.  Sgro  was  present 

22  for  his  testimony  and  can  correct  me  if  I'm  in  any 
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1  way  mischaracterizing  what  his  testimony  was  ~  but  I 

2  tell  you  that,  as  I  said,  solely  in  an  attempt  to  try 

3  to  refresh  your  recollection. 

4  Does  that  help  you  in  recalling  whether  or 

5  not  you  or  others  at  the  bureau  were  contacted  by 

6  Mr.  Raphaelson? 

7  A      If  Ira  Raphaelson  would  have  contacted  the 

8  bureau,  it  would  have  been  myself  or  Larry  Potts. 

9  And  we  spoke  to  him  regularly  and  that  probably  would 

10  be  the  person  that  called  me  more  than  the  fraud 

1 1  section  because  it  dealt  with  a  bank.   And  while  it 

12  could  have  come  from  the  fraud  section,  what  you  are 

13  telling  me  would  not  be  unusual  for  Ira  to  call  me 

14  and  ask  me  a  question.   And  that's  who  I  would 

15  believe  it  came  from  in  the  Department,  from  Ira. 

16  Q      But  you  have  no  independent  recollection  at 

17  this  time  of  that  contact? 

18  A      For  the  record,  Ira  Raphaelson  is  our 

19  outside  counsel  and  I  travel  with  Ira  often.   We  have 

20  never  discussed  any  details  or  recollection  of  his 

21  testimony,  and  I  know  he  testified,  and  I  know  before 

22  you  and  I  know  he  was  in  here  because  we  scheduled  in 
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1  our  appointments  to  travel. 

2  We  chat  often  and,  you  know,  I  just 

3  remember  this  phone  call.   And  what  you  are  saying, 

4  it  was  probably  as  a  result  of  a  phone  call  from  Ira 

5  Raphaelson,  based  on  what  you  just  said.   It  would 

6  not  surprise  me  if  that's  how  it  happened. 

7  Q      Focusing  on  that  phone  call,  what  is  your 

8  best  recollection  as  to  whether  you  were  told  at  that 

9  time  whether  this  matter  involved  then-presidential 

10  candidate  Bill  Clinton? 

11  A      I  recall  the  conversation  in  the  form  of  a 

12  question.   What  do  we  know  about  a  referral  from  RTC, 

13  and  I  don't  know  if  they  said  Little  Rock  or  not,  but 

14  I'm  believing  they  did. 

15  Lance,  I  think  the  question  ended  there, 

16  because  I  didn't  know.   I  don't  have  a  clue. 

17  Q      I  asked  you  the  question  in  that  way 

18  because  I  was  trying  to  determine  whether  an  inquiry 

19  involving  a  presidential  candidate  would  be  something 

20  that  you  would  recall.   Whether  you  can  or  not  is  my 

21  question,  one  way  or  another. 

22  A      Something  triggered  my  recall  of  that  and 
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1  recalling  a  case  in  Little  Rock  would  not  be  enough. 

2  Q      That's  my  point   I'm  trying  to  determine 

3  what  it  was  about  that  phone  call  that  makes  it  stand 

4  out  in  your  memory. 

5  A      And  it's  very  possible  that  the  question 

6  was  raised  and  it  concerns  the  William  Clinton,  Bill 

7  Clinton  and  his  wife. 

8  Lance,  that's  probably  more  possible  than 

9  not  possible.   I  don't  recall  it,  but  it  was  in  the 

10  form  of  a  question  to  me,  and  not  in  the  form  of  a 

1 1  statement  to  me,  and  because  the  next  step  was  we 

12  started  to  look  into  what's  going  on. 

13  Q      The  FBI  has  a  reputation,  richly  deserved 

14  in  my  experience,  for  careful  documentation,  internal 

1 5  documentation  of  matters.   Is  this  the  kind  of 

16  telephone  call  that  you  would  have  prepared  an 

17  internal  record  for? 

18  A      I  don't  believe  so.    I  don't  recall 

19  preparing  a  document  on  that  phone  call. 

20  Q      And  I'll  tell  that  you  I'm  not  aware  of  any 

21  such  document,  I'm  not  trying  to  lay  a  document  trap 

22  for  you.   But  I  also  know  that  there  are  some 
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1  documents  that  the  bureau  has  not  yet  produced 

2  because  they're  still  under  review  by  the  independent 

3  counsel. 

4  A      I  don't  believe  you'll  ever  find  one 

5  because  I  don't  remember  doing  it.   Because  it  was 

6  more  of  a  question  than  a  direction  or  an  order.   I 

7  was  asking  do  you  have  it  and  I  would  have  passed 

8  that  on  down  the  line.   Eventually  someone  might  have 

9  prepared  a  document,  whoever  was  starting  to  prepare 

10  a  response  back  to  me,  they  would  have  referenced  my 

1 1  phone  call  or  whoever  called.   Kubic's  call  to  the 

12  person  is  to  —  called  and  they  contacted  the  field 

13  office  or  however  we  got  the  information  back  up. 

14  Because  something  must  have  come  back  to  me  that  I 

15  then  in  turn,  or  Potts  in  turn,  called  Ira  which 

16  resulted  in  a  meeting  at  the  Department  of  Justice 

1 7  where  I  was  asked  what  happened  on  the  8th  or  7th. 

1 8  Q      Continuing  to  focus  on  the  initial  contact, 

19  if  it  came  from  Mr.  Raphaelson  in  the  matter,  was 

20  that  something  that  you  would  have  reported  to 

21  Mr.  Potts,  if  that  inquiry  came  in  to  you? 

22  A      Yes. 
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1  Q      Do  you  have  any  recollection  of  doing  so? 

2  A      Very  few  things  weren't  shared  but 

3  something  like  that,  I  believe  I  would  have  mentioned 

4  to  Larry.   Ira  called  on  a  case  involving  ~ 

5  Q      In  your  practice  in  reporting  to  Mr.  Potts 

6  at  the  time,  would  that  have  been  done  orally  or 

7  would  there  have  been  a  written  record? 

8  A      Orally.   What  would  have  happened  is  this 

9  would  have  been,  the  response  would  have  been  in 

10  writing  and  Larry  would  have  had  a  copy  of  it.   I 

1 1  would  guess  there  would  be  some  sort  of  upward 

12  response  rather  than  just  an  oral  briefing. 

13  I  would  think  somewhere  along  the  line  if 

14  the  sensitivities,  if  they  called  and  they  said  yes, 

15  we  have  a  referral,  and  yes,  the  candidate  is  a 

16  listed  as  a  witness,  history  tells  me  that  would  go 

17  up. 

18  (Discussion  off  the  record.) 

19  BY  MR.  COLE: 

20  Q      Continuing  to  focus,  Mr.  Verinder,  on  the 

21  initial  inquiry  to  the  Federal  Bureau  of 

22  Investigation  from  the  Department  of  Justice,  I 
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1  believe  before  we  took  a  brief  break  you  indicated 

2  that  that  would  be  the  kind  of  inquiry  that  you  would 

3  have  reported  to  Mr.  Potts;  is  that  correct? 

4  A      Correct. 

5  Q      And  I  would  ask  the  same  question,  do  you 

6  have  a  view  as  to  whether  that's  the  kind  of  inquiry 

7  Mr.  Potts  would  report  to  the  director? 

8  A      I  don't  think  at  that  moment  we  would  go  to 

9  the  director.  And  you  are  saying  just  a  phone  call? 

10  Q      Yes,  and  perhaps  I  should  be  more  specific 

1 1  in  my  question.   Do  you  have  any  knowledge  as  to 

12  whether  Mr.  Potts  made  any  report,  oral  or  written, 

13  to  the  director  on  that  initial  phone  call? 

14  A      I  don't.   And  it  wouldn't  be  something  that 

1 5  I  would,  if  I  was  acting  director  or  acting  assistant 

16  director,  at  that  moment  ~  I  mean,  I  got  a  phone 

17  call  coming  from  the  Department  and  I  would  go  ahead 

18  and  get  the  facts  and  then  make  a  decision  if  it 

19  needs  to  go  up. 

20  Q      Still  focusing  on  the  initial  phone  call, 

21  did  you  have  any  understanding  as  to  whether  the 

22  Attorney  General  had  an  interest  in  this  matter? 
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1  A      I  do  not  believe  the  Attorney  General  was 

2  even  —  his  name  even  would  come  up.   1  mean,  Ira 

3  never  said  I'm  calling  on  behalf  of  the  Attorney 

4  General  or  the  Attorney  General  is  most  interested. 

5  It  would  be  Ira  calling  me. 

6  Q      That  was  my  question  in  general  terms. 

7  A      That  would  startle  — 

8  Q      As  to  whether  anything  was  ~ 

9  A      I  would  really  remember  if  he  said  the 

10  Attorney  General  is  calling  you.    I  normally  do  not 

1 1  get  phone  calls  from  the  Attorney  General. 

12  Q      And  so  just  to  be  as  clear  as  we  can  for 

13  the  record,  you  have  no  recollection  of  having  any 

14  understanding  at  that  time  if  Mr.  Raphaelson  needed 

1 5  that  information  for  the  Attorney  General? 

16  A      I  don't  have  any  recollection  at  all.   He 

17  was  calling  on  behalf  of  himself.   I  don't  know  what 

18  caused  him  to  call.   I  understand  it  was  some  article 

19  or  inquiries,  but  I  don't  know  if  that's  —  if  I 

20  recall  the  phone  call  correctly,  it  was  short  and 

2 1  what  do  you  know  about  this,  do  you  have  a  case  on 

22  it. 
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1  I  said  I  don't  know.    I'll  find  out.    I 

2  don't  know  and  I'll  find  out.    I  think  it  was  a  short 

3  call.   I  don't  recall  it  being  a  long  discussion. 

4  Q      That's  helpful.   Do  you  recall  the  second 

5  contact  on  that  subject? 

6  A      Other  than  the  question  that  Alice  raised 

7  regarding  the  meeting  that  we  had  with  Mueller  and 

8  Ira,  that's  ~  and  I  don't  recall  that  meeting,  but 

9  that  might  have  been  how  we  conveyed  the  information, 

10  let's  sit  down  and  talk  about  it   We  were  calling 

1 1  and  asking  for  the  meeting.   I  don't  recall  calling 

12  Ira  back  and  saying  this  is  what  we've  done. 

13  Q      So  you  don't  recall  telephoning 

14  Mr.  Raphaelson  or  anyone  else  in  the  Department  of 

1 5  Justice  if  the  inquiry  was  from  someone  other  than 

16  Mr.  Raphaelson  and  responding  to  the  inquiry? 

17  A      I  don't  recall.  I  could  have.  And  if  I 

1 8  reported  back,  it  would  have  been  reporting  back  to 

1 9  Ira.   I  wouldn't  —  if  he  raised  an  issue  with  me  I 

20  wouldn't  take  it  to  the  fraud  section.   Sometimes 

2 1  they  all  come  together,  but  I  looked  at  that  as 

22  somewhat  of  a  separate  —  Ira's  role  was  overall,  all 
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1  banks,  and  fraud  had  a  lot  of  other  things  beside 

2  banks.   So  if  I  reported  back,  I  would  have  reported 

3  directly  to  Ira,  Potts  would  have  reported  to  Ira. 

4  Both  of  us  had  interface  with  Ira. 

5  Q      I  think  you've  already  answered  this 

6  question,  but  just  to  close  the  loop,  you  don't 

7  recall  a  second  inquiry;  you  recall  only  one? 

8  A      A  second  phone  call? 

9  Q      Yes. 

10  A      I  don't  know. 

11  Q      So  other  than  one  phone  call  and  the 

12  October  8th  meeting  you've  testified  to  previously, 

13  you  don't  recall  any  other  contacts  with  the 

14  Department  of  Justice  up  until  October  8th? 

15  A      I  would  have  had  probably  daily  contact. 

16  Q      On  this  matter. 

17  A      On  this  matter?  I  don't  recall  unless  I 

1 8  reported  back  to  Ira  on  the  facts,  what  happened,  and 

19  I  don't  recall  how  long  it  took  them  to  find  the 

20  information  and  report  back.   I  don't  ~  what  I'm 

21  guessing  as  a  time  line  is  since  we  had  the  meeting 

22  the  7th  or  the  8th,  whenever  we  had  it,  it  probably 


1  took  us  some  time  to  research  and  then  get  out  to 

2  that  field  office  and  find  out,  get  some  information 

3  back  and  then  prepare  and  schedule  a  meeting.   I 

4  possibly  furnished  Ira  a  summary  of  it,  but  then  if  I 

5  did  why  would  we  have  had  the  meeting  the  8th. 

6  So  just  the  way  things  would  always  go  I 

7  would  conclude  that  we  got  the  information  and  said 

8  this  is  what  we  got  and  then  he  probably  said  let's 

9  bring  Mueller  into  the  meeting. 

10  Q      Thank  you  for  that  clarification.  I  do 

1 1  wish  to  emphasize  that  I  do  not  want  you  to  speculate 

12  about  what's  possible  or  what  might  have  occurred  in 

13  the  normal  course  of  events.   I  think  it  would  be 

14  most  helpful  if  you  limited  your  response  to  what  you 

15  actually  remembered  occurred  in  this  instance. 

16  And  so  we're  clear  on  that,  do  you  recall 

17  anything  occurring  between  the  telephone  inquiry  and 

18  the  meeting  on  October  8th? 

19  A      Do  not. 

20  Q      You  don't.    I'd  like  to  show  you  a 

21  document,  FBI  1062,  that  appears  to  be  a  draft  of  a 

22  chronology.   It  has  a  handwritten  entry,  third  entry, 
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1  September  22nd,  '92  that  reads  "E-mail  to  Verinder 

2  from  Kubic  re:  Ira  hearing  rumblings  on  case."  Do 

3  you  have  any  recollection  of  the  matters  that  are 

4  referenced  in  that  chronology  entry? 

5  A      "E-mail  to  Verinder  from  Kubic  re:  Ira 

6  hearing  rumblings  on  case."   I  don't  recall  seeing  a 

7  chronology  with  that  in  it.    Is  that  when  we  think 

8  the  phone  call  took  place,  on  the  22nd? 

9  Q      I  have  no  idea.   I  was  hoping  that  this 

10  could  help  you.    I  will  tell  you  that  the  reason  I 

1 1  showed  it  to  you  was  the  date  of  9/22  is,  as  you  can 

12  see,  two  weeks  before  October  8th.    So  the  timing  to 

13  me  does  indicate  contacts  between  Mr.  Raphaelson  and 

14  the  FBI  at  a  time  well  in  advance  of  the  October  8th 

15  meeting. 

16  A      See,  I  would  read  that  as  Ira  calling  me  on 

17  the  22nd  and  then  asking  what's  going  on  on  a  case 

18  that  he  heard  about.    If  I  recall  right,  Lance,  he 

19  was  calling  to  ask  what  did  I  know  about  a  case,  so 

20  the  inference  is  he  knew  about  a  case  or  heard  about 

21  a  case  or  something  about  a  case.   I  don't  recall  him 

22  telling  me  how  he  heard  about  it,  but  he  heard  about 


1  it  and  that's  what  I  would  ~  I  don't  recall  ever 

2  seeing  a  chronology  like  this,  time  lines  like  this, 

3  but  that's  what  I  would  ~  and  I  know  it  seems  like 

4  he's  telling  me  the  fact,  but  it's  ~  I  doubt  if  Ira 

5  would  call  Kubic. 

6  Q      I  actually  read  that  entry  as  an  E-mail  to 

7  yourself  from  Kubic  "re:  Ira"  and  I  had  assumed  that 

8  this  would  indicate  that  there  had  been  contact 

9  between  Mr.  Raphaelson  and  Mr.  Kubic  that  was  the 

10  subject  of  an  E-mail  to  you,  but  I  can  only  read 

1 1  what's  on  the  paper. 

12  A      I  don't  think  that  happened  very  often. 

13  Kubic,  Raphaelson,  Potts  and  above,  yes.   Generally 

14  not  lower  because  Ira  was  special  counsel  to  the 

15  Attorney  General  and  if  he  couldn't  find  us  he  could 

16  pick  it  up.   But  I  don't  know  if  he  ever  had  any 

17  dealing  with  Kubic.   I  read  it  as  maybe  Mike  ~  him 

18  saying  that,  you  know,  I  called  Kubic  and  said  hey, 

19  what's  going  on,  Ira  called  me  and  said  there  are 

20  questions  on  the  Department  ~  interest  in  this 

2 1  matter  here. 

22  Q      On  the  subject  of  chronologies,  since  I've 
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1  shown  you  this  draft,  do  you  recall  requesting  that  a 

2  chronology  be  prepared  of  events  in  1992? 

3  A      We  use  time  lines  all  the  time  on  every 

4  major  case,  so  a  lot  of  times  I  wouldn't  even  have  to 

5  request  it.   It  would  be  done  because  it  was  just  so 

6  helpful  when  we're  briefing  the  director,  briefing 

7  someone  or  following  a  case  on  our  own.   So  I  don't 

8  recall  ordering  this,  to  answer  your  question, 

9  specifically,  but  it  wouldn't  have  been  unusual  for  a 

10  section  to  provide  something  because  it  was  done 

1 1  constantly. 

12  Q      And  in  the  interest  of  full  disclosure  I 

13  should  tell  you  that  Mr.  Kendrick  has  testified  that 

14  his  recollection  at  least  was  that  you  asked  him  and 

15  Ms.  Erickson  to  prepare  a  chronology  and  I'm  just  ~ 

16  and  my  question  was  ~  if  you  recalled  that  I  was 

17  going  to  ask  you  what  the  purpose  was,  but  if  you 

18  don't  recall  it  I  don't  suppose  you  can  answer  that 

19  question. 

20  A      Don't  recall  it  but  we  had  them 

21  constantly.   It  was  an  SOP.   On  major  cases  I  wanted 

22  a  chronology  of  it.   Potts  wanted  a  chronology.   We 
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1  would  call  them  time  lines. 

2  Q      Let  me  show  you  another  document  which  I 

3  believe  to  be  the  final  version  of  that  chronology. 

4  It's  FBI  959  through  962  and  it  has  a  cover  note  on 

5  it,  page  959. 

6  (Witness  reviewed  the  document.) 

7  A      "The  final  version  of  the  chronology. 

8  Sorry,  no  tags."   It  looks  like  "Jane,  this  is  the 

9  final"  - 

10  Q      You  are  actually  focusing  on  the  word  that 

1 1  I  wanted  you  to  testify  about.   I  believe  that  word 

12  is  "approved,"  but  you  tell  me  if  that's  how  you  read 

13  it. 

14  A      I  want  to  say  "affirmed,"  but  I  was 

1 5  thinking  of  those  Ps  being  Fs,  but  "approved  version 

16  of  the  chronology.   Sorry,  no  tags.   Thanks,  Kevin." 

17  Q      Do  you  recall  ~  take  as  much  time  as  you'd 

18  like  to  look  at  it,  but  do  you  recall  seeing  that 

19  document  before,  Mr.  Verinder. 

20  (Witness  reviewed  the  document.) 

21  A      There's  no  date  on  it.    I'm  aware  of  the 

22  information  in  the  memo  —  I  mean  the  time  line.   I 


6033 

123 

1  don't  necessarily  recall  seeing  this  exact 

2  chronology,  but  when  you  showed  me  a  copy  of  the 

3  letter  of  U.S.  Attorney  Banks  I  was  familiar  with  it 

4  and  I  see  the  contents  of  the  letter  are  almost 

5  verbatim  here. 

6  So  I  don't  know  if  this  is  the  reason  I 

7  know  it  or  read  the  letter  from  Banks,  but  there's 

8  nothing  here  that  I'm  not  aware  of. 

9  Q      Directing  your  attention  back  to  the 

10  handwritten  cover  note  on  page  959,  did  you  approve 

1 1  this  chronology  or  time  line? 

12  A      I  don't  recall  ever  seeing  the  time  line. 

13  By  the  time  it  got  to  me  —  it  wouldn't  be  a  matter 

14  of  me  approving,  it  would  be  approved  by  Kubic  and 

15  then  if  it  was  ~  there  would  be  my  name  on  it  and  I 

16  would  put  an  F  on  it  and  then  move  it  on.   This  looks 

17  like  it's  in  draft  form  and  for  what  exact  purpose  — 

18  it  looks  like  there  was  tabs,  which  must  have  had  the 

19  original  documentation,  but  I  don't  know  what  it  was 

20  for. 

21  Q      I  noted  that  the  entry  that  we'd  previously 

22  read  on  the  draft  document,  which  is  number  FBI  1062, 
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1  the  9/22/2  entry,  is  not  in  this  second  document  that 

2  we've  been  reviewing,  which  appears  to  be  a  more 

3  final  if  not  the  final  version.   Do  you  recognize  the 

4  handwriting  on  this  document,  959? 

5  A      No. 

6  Q      So  I  take  it  I've  exhausted  your  knowledge 

7  as  to  these  documents  and  how  they  came  to  be 

8  prepared? 

9  A      Uh-huh.    I  do  not  recall  this  document  at 

10  all,  why  tabs  were  prepared,  this  writing  here  or  why 

1 1  this  date  is  not  on  here. 

12  Q      Thank  you.    I'd  like  to  show  you  another 

13  document,  FBI  523  through  525,  which  is  the  Air-tel 

14  or  teletype  from  "Director,  FBI  to  FBI  Little  Rock" 

1 5  dated  October  9,  1 992  that  I  understand  to  have  been 

1 6  sent  subsequent  to  your  meeting  on  October  8th  with 

17  Mr.  Mueller  and  Mr.  Raphaelson  and  others;  is  that 

18  correct? 

19  A      Correct. 

20  Q      Do  you  recall  directing  that  that  teletype 

21  or  Air-tel  be  sent  to  Little  Rock? 

22  A      I  and/or  Potts.    I  remember  discussing  that 


6034 

125 

1  we  need  to  find  out  what  the  facts  there. 

2  Q      Do  you  have  a  recollection  as  to  whether  or 

3  not  Mr.  Potts  was  present  for  the  October  8th 

4  meeting? 

5  A      I  don't  recall.  I  don't  recall  the 

6  meeting,  and  I'm  going  back  into  history.    It 

7  wouldn't  happen  without  Potts  or  I  being  there. 

8  Generally  both,  but  ~ 

9  Q      I'll  tell  you  the  reason  for  my  question  ~ 

10  and  you've  testified  I  think  quite  fully  on  this 

1 1  previously  as  to  your  recollection  of  the  meeting. 

12  The  documents  do  not  indicate  that  Mr.  Potts  was 

13  present,  at  least  the  documents  that  I've  seen. 

14  However,  some  witnesses  have  testified  they  recall 

15  him  being  there,  some  have  testified  they  don't  and  I 

16  was  just  checking  if  you  have  a  recollection. 

17  A      Knowing  Larry  when  the  meeting  took  place 

18  with  Mueller -- 

19  Q      Again,  I  don't  want  you  to  speculate,  but 

20  you  have  no  recollection? 

21  A      I  have  no  recollection  who  was  at  the 

22  meeting  or  if  even  if  I  was  at  the  meeting. 
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1  Q      Thank  you.   Let's  go  back,  then,  to  the 

2  document. 

3  A      I  can  talk  ~  about  the  document,  I 

4  remember  discussing  limitations  of  the  investigation. 

5  Q      That's  actually  what  I'd  like  to  discuss 

6  with  you. 

7  A      We  did  not  want  this  to  go  beyond  review  of 

8  the  records  to  make  a  determination  as  to  what  we 

9  have.  No  interviews,  no  knowledge  of  this  outside. 

10  Q      The  sentence  on  the  second  page  of  the 

1 1  document,  FBI  524,  that  reads  "Little  Rock  is 

12  requested  to  submit  results  of  this  limited 

13  investigation  and  anticipated  investigative  and 

14  prosecutive  plans  by  COB,"  which  I  read  to  be  close 

15  of  business,  "October  16th,  1992  to  FBI  headquarters, 

16  attention  Kevin  B.  Kendrick." 

1 7  Can  you  tell  me  how  that  date  of  October 

18  16th  was  set? 

19  A      Other  than  that  it  was  a  week,  no.    It 

20  wouldn't  take  them  any  longer.   Vaguely  I  recall 

21  discussions  with  Little  Rock  as  to  what  we  wanted 

22  them  to  do  and  how  long  they  thought  it  would  take. 
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1  And  recognizing  it  would  require  them  to  prioritize 

2  other  investigations  and  take  the  time  to  do  this,  I 

3  think  one  week  was  agreed  to  be  reasonable. 

4  Q      And  is  that  the  discussion  that  you 

5  testified  to  previously  with  Mr.  Pettus  that  you  said 

6  became  heated  at  one  point?   Is  that  a  yes?  For  the 

7  reporter,  an  audible  response. 

8  A      I'm  sorry. 

9  Q      The  reporter  needs  an  audible  response  for 

10  the  record. 

1 1  A      The  question,  though. 

12  Q      The  question:    Was  the  discussion  that  you 

13  just  referred  to  with  Little  Rock  concerning  the 

14  reasonableness  of  this  date  the  same  discussion  that 

1 5  you  previously  testified  to  with  Mr.  Pettus  of  the 

16  Little  Rock  office  that  became  heated? 

17  A      I  do  not  recall  if  it  was  our  outgoing  of 

1 8  this  date  or  the  one  of  the  1 6th  or  the  communication 

19  you  showed  me. 

20  Q      The  incoming  communication  from  Little 

21  Rock? 

22 A      That  teletype  had  a  date  on  it  with  a  phone 

128 

1  call.  Take  a  look  and  see  if  that  —  see,  I  don't 

2  see  a  reference  of  a  telephone  call  with  the  SAC. 

3  This  appears  to  be  with  the  supervisor,  Irons. 

4  Q      Let  me  show  you  FBI  526  through  528,  which 

5  may  be  the  teletype  that  you  have  in  mind. 

6  A      See,  this  teletype  refers  to  a  phone  call 

7  from  the  SAC  specifically  to  FBI  headquarters  on  the 

8  9th.   This  is  dated  the  9th. 

9  Q      My  understanding  of  your  prior  testimony 

10  was  that  the  discussion  ~  and  please  correct  me  if 

1 1  I'm  wrong  ~  was  that  the  discussion  with  Mr.  Pettus 

12  would  have  had  to  have  taken  place  previous  to  this 

13  October  16th  communication  because  it  involved  review 

14  of  the  documents  that  as  of  this  October  16th 

1 5  communication  had  been  reviewed? 

16  A      I  don't  know  if  the  conversation  took  place 

17  before  we  sent  this  or  upon  receipt  of  this. 

18  MS.  SIMONTON:    Can  we  clarify  what  you  are 

19  talking  about  when  you  say  "this,"  because  you  have 

20  two  documents  in  front  of  you. 

21  THE  WITNESS:    I'm  not  sure  of  the 

22  conversation  that  we  had  with  Pettus  ~  that  Larry 
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1  and  I  had  with  Pettus  took  place  before  we  sent  the 

2  communication  of  10/9  or  upon  his  receipt  of  the 

3  teletype  of  1 0/9,  but  it  took  place  at  the  latter 

4  part,  like  6:30  at  night.   And  if  we  can  find  out 

5  when  this  was  sent,  we  might  be  able  to  say  that 

6  caused  a  reaction  because  looking  at  the  teletype  of 

7  October  16th,  it  references  a  phone  call  on  the  9th. 

8  I  believe  the  heated  conversation  took  place  because 

9  the  contents  of  this. 

10  BY  MR.  COLE: 

1 1  Q      And  "this"  being  the  October  9th  teletype? 

12  A      The  October  9th.    I  can't  tell  you  if  it 

13  happened  before  or  after  the  teletype. 

14  Q      Well,  at  least  --  and  I  think  you've 

15  answered  my  question.   My  question  only  went  to 

16  whether  that  heated  conversation  involved  this 

17  teletype  and  I  think  you've  said  ~ 

18  A      It  involved  the  expenditure  of  resources  in 

19  an  area  that  I  guess  he  and  the  U.S.  Attorney  didn't 

20  believe  needed  to  be  expended. 

21  Q      Coming  back  to  the  date  that's  given  for  a 

22  response  in  the  October  9th  teletype,  which  is 


1  October  16th,  and  the  October  9th  teletype  requests  a 

2  report  back  by  that  date.   What  was  to  be  done  with 

3  that  report? 

4  A      Which  report? 

5  Q      The  October  9th  teletype  says  "Little  Rock 

6  is  requested  to  submit  results  of  this  limited 

7  investigation  and  anticipated  investigative  and 

8  prosecutive  plans  by  close  of  business  October  16th, 

9  1992." 

10  That  information  that  I've  just  read  from 

1 1  this,  what  was  to  be  done  with  that  information? 

12  A      Send  us  a  teletype  advising  us  of  what  you 

13  found,  what  you  believe  and  what  you  are  going  to  do. 

14  Q      And  the  "us"  in  your  answer  would  be? 

15  A      Pardon? 

16  Q      The  "us"  would  be  yourself,  Mr.  Potts? 

17  A      White-collar  crime  section. 

18  Q      And  my  question  goes  to  the  next  step,  as 

19  to  what  did  you  intend  to  do  with  that  information 

20  once  you  received  it? 

21  A      It  would  have  been  sent  to  us  in  the  form 

22  of  a  teletype  where  we  would  have  then  agreed  or 
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1  disagreed  with  what  their  proposed  action  would  be. 

2  We  weren't  looking  for  a  report  to  do  any 

3  dissemination.   We  would  have  been  looking  for  facts 

4  to  agree  with  the  posture  being  taken  by  the  Little 

5  Rock  office  and  U.S.  Attorney's  office. 

6  Q      I  didn't  mean  to  confuse  you  with  the  word 

7  "report,"  response  might  be  a  better  word  to  your 

8  October  9th  teletype. 

9  And  did  you  intend  to  provide  that 

10  information  to  the  Department  of  Justice? 

11  A      I  would  believe  we  would  provide  that  to 

12  the  U.S.  Attorney  --  to  the  Department  of  Justice, 

13  yes. 

14  Q      And  did  that,  in  fact,  take  place? 

15  A      I  do  not  recall  that  taking  place,  but  it 

16  must  have  because  we  had  an  outstanding  inquiry  and 

17  I'm  sure  there  would  have  been  follow-up  as  to  what 

18  is  the  posture.    I  don't  know  if  they  had  ongoing 

19  conversation  with  the  U.S.  Attorney  themselves,  which 

20  they  could  have  had  through  ~  the  deputy  generally 

21  had  a  line  to  the  U.S.  Attorneys.    I  do  not  recall 

22  providing  this  information  back  to  him,  but  probably 
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1  we  did. 

2  Q      Recognizing  that  you  don't  recall  providing 

3  that  information  to  the  Department  of  Justice,  do  you 

4  have  any  knowledge  as  to  whether  others  in  the  FBI 

5  did  so? 

6  A      Do  not. 

7  Q      The  heated  discussion  with  Mr.  Pettus  that 

8  you  testified  to  earlier  that  occurred  at  or  about 

9  the  time  the  October  9th  teletype  was  sent  to  Little 

10  Rock,  did  Mr.  Pettus  question  why  he  was  being  asked 

1 1  to  take  the  steps  that  are  laid  out  in  the  October 

12  9th  teletype? 

13  A      It  was  the  impression,  to  the  best  of  my 

14  recollection,  that  a  decision  had  been  rendered 

15  without  the  FBI  personally  reviewing  all  the 

16  records.   Although  the  records  were  voluminous  and 

17  time-consuming,  we  thought  it  was  absolutely 

18  necessary  to  reach  a  conclusion  with  the  FBI  that  we 

19  were  going  to  accept  responsibility  down  the  road  of 

20  not  doing  an  investigation,  what  were  the  contents  of 

21  the  records.   It  was  my  understanding  at  this  moment 

22  that  those  records  had  not  been  reviewed  by  the  FBI, 
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1  but  had  been  reviewed  by  the  U.S.  Attorney's  office. 

2  What  we  were  asking  is  that  they,  the  FBI,  review 

3  those  records. 

4  Q      Did  you  have  any  reason  for  directing 

5  Mr.  Pettus  to  review  those  records  other  than  your 

6  concern  that  the  Bureau  had  not  yet  reviewed  them? 

7  A      No. 

8  Q      Did  anyone  at  the  Department  of  Justice 

9  direct  you  to  have  the  Bureau  review  those  records? 

10  A      No,  if  my  recall  of  the  DOJ's  involvement 

1 1  was  the  question  of  what  was  ~  is  there  and  what  is 

12  it.   And  I  recall  asking  Pettus  have  you  reviewed  it 

13  all.   He  answered  no,  we  haven't  reviewed  it  all. 

14  Well,  we  want  you  to  review  it  and  that's 

15  kind  of  why  should  I  do  it  if  we  have  --  the  U.S. 

16  Attorney  doesn't  want  to  investigate  it.   If  you 

17  disagree  with  the  U.S.  Attorney,  we'll  cross  that 

1 8  bridge  when  we  get  there,  but  go  review  it  and  we  got 

19  into  that  discussion. 

20  Q      To  make  sure  my  question  is  as  clear  as  it 

2 1  can  be,  at  any  time,  either  before  or  after  the 

22  October  8th  meeting  with  the  Department  of  Justice 
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1  officials,  did  anyone  at  the  Department  of  Justice 

2  instruct  you  or  anyone  else  at  the  FBI  to  review  the 

3  exhibits  to  that  referral? 

4  A      No. 

5  Q      You  mentioned  in  your  earlier  testimony 

6  when  Ms.  Fisher  was  asking  you  questions  that  there 

7  was  a  concern  at  the  FBI  that  the  RTC  had  information 

8  that  the  FBI  did  not.    Do  you  recall  that? 

9  A      Yes,  I  do.    The  concern  I  had  with  this 

10  matter  is  why  weren't  we  getting  the  information  on  a 

1 1  timely  basis.   Was  there  some  issue  here  that  we 

12  needed  to  be  aware  of  --  not  sinister,  just  why  — 

13  because  we  had  a  good  relationship  with  the  RTC.   It 

14  wasn't  like  they  would  ever  conceal  facts  from  us.   I 

15  was  at  that  point  concerned.  I  said  let's  get  the 

16  details. 

1 7  Q      Did  you  have  an  understanding  or  impression 

18  that  the  Department  of  Justice  had  received 

19  information  from  the  RTC  on  this  matter? 

20  A      I  » 

21  MS.  SIMONTON:    Can  we  get  a  time  frame? 

22  MR.  COLE:   At  any  time  up  to  the  present. 
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BY  MR.  COLE: 

Q      Did  you  ever  come  to  understand  that  the 
FBI  ~  I'm  sorry,  that  the  Department  of  Justice  had 
received  information  from  the  RTC  on  this  1992 
criminal  referral? 

A      I  don't  know  if  it  ever  became  an  issue. 
Could  they  have  received  it,  sure,  but  I  don't 
remember  that  being  a  point  of  contention,  that  they 
had  information  they  didn't  give  us. 

Q      "They"  being  the  Department  of  Justice? 

A      I  don't  remember,  yeah,  that  the  DOJ  had 
information  that  we  were  not  given. 

Q      Are  you  — 

A      If  you  are  saying  DOJ,  main  Justice  versus 
DOJ,  U.S.  Attorney's  office. 

Q      Yes,  thank  you  for  that  clarification. 
When  I  say  "DOJ"  I'm  referring  to  main  Justice. 

A      I  don't  recall  them  --  or  an  issue  ever 
being  raised  that  they  had  information  they  weren't 
sharing  with  us. 

Q      My  question,  actually,  is  a  little  bit 
different  than  that.    Do  you  have  any  knowledge  that 
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main  Justice  here  in  Washington  received  information 

about  this  referral  or  the  matters  in  this  referral 

from  the  RTC  in  about  September  or  October  of  1992? 

A      I  can't  at  this  moment  tell  you  when  I  was 
called  ~  with  the  assumption  I  was  called.   I  mean, 
that's  where  I  think  the  information  came  from  ~  how 
they  came  to  know  this.    I  don't  remember  now.    When 
you  read  this,  it  appears  to  be  a  newspaper  inquiry 
and  they  ran  ~  and  I  don't  know  if  I  was  told  that 
or  if  I  was  just  asked  the  question,  but  I  believe  I 
was  just  asked  a  question,  not  that  we  have  a 
newspaper  inquiry  or  that  RTC  told  us.    I  do  not 
recall  at  all  any  information  from  main  Justice 
having  information  from  RTC.   That  was  not  shared 
with  us.   We  didn't  have  copies  of  -- 

Q      Thank  you.   The  document  that  we've  been 
reviewing  dated  October  16th,  1992,  the  teletype  from 
FBI  Little  Rock  to  FBI  Washington,  makes  reference  on 
the  third  page  and  you  previously  testified  to  two 
other  failed  Little  Rock  savings  and  loan 
institutions.    What  does  this  teletype  indicate 
should  be  done  in  that  regard?  Take  a  moment  to 
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1  review  it  if  you  would  like,  page  3. 

2  (Witness  reviewed  the  document.) 

3  A      I  draw  the  conclusion  that  Little  Rock  was 

4  asking  us  to  try  and  influence  RTC  to  provide 

5  referrals  on  the  two  savings  and  loans. 

6  Q      And  do  you  know  have  any  knowledge  as  to 

7  what  was  done  by  FBI  headquarters  in  response  to  that 

8  communication  from  Little  Rock? 

9  A      I  believe  an  inquiry  was  made  and  a 

10  promise  —  an  inquiry  was  made  of  RTC  and  a  promise 

1 1  was  made  to  provide  the  information.   I  can't  tell 

12  you  that  was  ever  done,  that  we  ever  received  the 

13  information,  but  I  believe  there  was  follow-up  to 

14  this.   The  sensitivity  of  this  was  pretty  high  at 

15  this  point  between  the  Little  Rock  and  headquarters 

16  and  I  wanted  to  make  sure  if  they  were  asking  for  our 

17  help  we  provided  it.   I  believe  we  made  an  inquiry  of 

18  RTC  and  I  don't  know  if  we  ever  got  them  or  not. 

19  Q      Do  you  know  who  made  that  inquiry? 

20  A      I  would  guess  that  Ron  Dick's  unit. 

21  Q      And  did  you  direct  them  to  do  that? 

22 A      I  would  guess  I  would  have.   If  they  made  a 
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1  request  to  do  it  I  would  have  said  let's  cooperate 

2  with  Little  Rock  as  much  as  we  can. 

3  Q      And  do  you  have  any  knowledge  as  to  whether 

4  or  not  any  criminal  referrals  were  ever  received  in 

5  those  institutions? 

6  A      Do  not. 

7  Q      Do  you  have  any  knowledge  as  to  whether, 

8  notwithstanding  whether  or  not  referrals  were 

9  received,  whether  the  RTC  undertook  any  investigative 

10  efforts  in  those  two  institutions? 

1 1  A      That  they  took  investigative  effort,  what 

12  do  you  mean  by  that? 

13  Q      This  document  you  correctly  read  speaks  in 

14  terms  of  providing  referrals  and  what  I  was  trying  to 

15  do  was  draw  a  distinction  between  ~  presumably  if  an 

16  investigation  take  place  and  no  criminal  conduct  is 

17  found  or  no  potential  criminal  conduct  is  found,  then 

18  there  would  be  no  referral,  but  there  still  might  be 

19  some  investigation.   My  question  was  simply  whether 

20  you  were  aware  of  whether  any  investigation  actually 

2 1  occurred? 

22  A      By  the  FBI? 
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1  Q      By  the  RTC.    If  someone  from  your  unit  or 

2  the  units  that  reported  to  you  contacted  the  FBI  and 

3  brought  these  two  institutions  to  their  attention  to 

4  take  some  action,  investigative  action,  do  you  have 

5  any  knowledge  as  to  whether  that  occurred? 

6  A      All  I  know  here  is  that  they  made  a  request 

7  for  two  referrals  and  we  tried  to  follow  up  with  RTC 

8  for  those  referrals.   I  don't  know  if  there  was  an 

9  investigation  done  by  anyone,  RTC  or  the  FBI. 

10  MR.  COLE:    I  don't  have  anything  further. 

1 1  MS.  FISHER:   Nothing.   Thank  you  so  much 

12  for  coming. 

13  (Whereupon,  at  1:38  p.m.,  the  deposition 

14  was  concluded.) 
15 

1 6  

17  FRED  B.  VERINDER 
18 

19 
20 
21 
22 
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forecring  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taker,  in  shorthand  and  thereafter  reduced  to  typewriting  by 
ne  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
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3 
PROCEEDINGS 
Whereupon, 

PAULA  CASEY 
was  called  as  a  witness  and,  having  first  been  duly 
sworn,  was  examined  and  testified  as  follows: 
EXAMINATION 
BY  MR.  CHERTOFF: 
Q      Ms.  Casey,  before  we  proceed,  I  am  going  to 
just  outline  some  preliminary  observations  about  the 
nature  of  the  proceeding.  This  is  a  deposition 
conducted  pursuant  to  Senate  Resolution  120  which 
establishes  a  special  committee  to  conduct  an 
investigation  into  Whitewater  Development  Corporation 
and  other  related  matters. 

And  pursuant  to  that  resolution,  we  are 
examining,  among  other  things,  the  handling  of  RTC 
criminal  referrals  relating  to  Madison  Guaranty 
Savings  &  Loan  Association  and  Whitewater,  as  well  as 
other  matters  relating  to  Whitewater  and  affiliated 
entities. 

This  deposition  is  being  taken  in  advance 

of  a  public  hearing  that  I  anticipate  will  begin  next 

4 

1  week,  and  I  would  say  there  is  a  good  likelihood  you 

2  will  be  asked  to  testify  at  the  hearing. 

3  When  and  if  the  hearing  begins,  or  I  should 

4  say  when  the  hearing  begins,  at  that  point  some  or 

5  all  of  the  deposition  may  become  public  and 

6  eventually  all  of  it  will  become  part  of  the  public 

7  record.   Until  that  time  the  deposition  will  be  held 

8  committee  confidential. 

9  Now  we  are  going  to  proceed  by  way  of  my 

10  asking  you  a  series  of  questions  which  you  are 

1 1  obliged  to  answer  under  oath.   If  you  don't 

12  understand  a  question,  let  me  know  and  I  will 

1 3  rephrase  it.    If  you  want  to  take  a  break  to  consult 

14  with  Mr.  Fishman  or  you  want  to  take  a  break  for  some 

15  other  reason,  let  me  know  and  we  will  go  off  the 

16  record. 

17  Now,  why  don't  you  put  on  the  record,  Paul, 

18  exactly  in  what  capacity  you  are  here. 

19  MR.  FISHMAN:    I  am  Paul  Fishman,  Associate 

20  Deputy  Attorney  General  and  with  me  is  Charles  Sgro, 

21  counsel  to  the  Deputy  Attorney  General.  We  are 

22  appearing  on  behalf  of  the  Department  of  Justice  and 
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1  representing  Ms.  Casey  in  her  official  capacity. 

2  BY  MR.  CHERTOFF: 

3  Q      You  will  have  the  opportunity  to  review  the 

4  deposition  probably  as  soon  as  it  is  prepared  for 

5  purposes  of  making  any  corrections.   I  should  tell 

6  you  if  you  make  corrections  other  than  ministerial  or 

7  clerical  corrections,  that  could  be  the  basis  to 

8  redepose  you  in  the  future. 

9  Approximately  four  days  before  you  testify, 

10  you  will  get  a  copy  of  your  transcript  so  you  can 

1 1  prepare,  on  the  condition  you  agree  to  keep  that 

12  transcript  confidential  between  you  and  your 

13  counsel. 

14  Counsel  is  obviously  going  to  have  the 

15  opportunity  to  make  objections  during  the  course  of 

16  the  deposition,  please  let  us  put  whatever  we  have  to 

17  put  on  the  record  and  then  you  can  go  ahead  and 

1 8  answer  the  question.   The  two  exceptions  to  that  are, 

19  two  circumstances  under  which  you  may  be  instructed 

20  not  to  answer:  One  is  if  there  is  an  issue  of 

2 1  privilege,  and  the  second  is  if  there  is  an  issue  of 

22  a  question  being  beyond  the  scope  of  the  resolution. 

1  In  that  instance,  please  wait  until  we 

2  resolve  it;  if  we  can't  resolve  it,  ultimately  we  may 

3  take  it  to  the  chairman  of  the  committee  for 

4  resolution. 

5  Are  there  any  questions  about  what  I  have 

6  said? 

7  A      No. 

8  MR.  BEN-VENISTE:    I  have  a  question.   My 

9  question  is  that  the  injunction  with  respect  to  the 

10  use  of  the  transcript  is  different  than  my 

1 1  recollection  of  your  injunction  in  other  proceedings 

12  here.   What  I  understood  that  we  were  requesting  in 

1 3  connection  with  the  transcript  is  that  the  transcript 

14  not  be  disseminated. 

15  MR.  CHERTOFF:   Correct,  distributed  or 

16  disseminated  to  anybody  besides  you  and  your  counsel. 

17  MR.  BEN-VENISTE:    In  terms  of  the 

18  confidentiality  of  the  proceeding,  it  is  always  the 

19  witness's  opportunity  to  discuss  her  testimony  with 

20  anyone. 

21  MR.  CHERTOFF:    That's  true.   That's  a  fair 

22  correction,  and  of  course,  you  can  be  asked  about 


6049 

7 
that,  but  in  terms  of  the  actual  transcript  itself, 
the  condition  of  receiving  it  is  to  restrict  its 
distribution  or  dissemination  to  you  and  your 
counsel. 

With  that  amendment,  is  there  any  question 
or  anything  you  want  to  put  on  the  record  before  we 
begin? 

MR.  FISHMAN:   No.   We  don't  need  to  discuss 
this  on  the  record.   I  have  had  some  preliminary 
discussions  with  Mr.  Ben-Veniste  and  his  staff  about 
Ms.  Casey's  availability  for  public  hearing.   We  have 
previously  written  to  the  committee  to  advise  the 
committee  she  has  a  prepaid  visit  to  Italy  next  week 
so  we'd  need  to  discuss  the  logistics  if  it 
becomes  — 

MR.  CHERTOFF:    We  can  do  that  after  the 
fact. 

BY  MR.  CHERTOFF: 
Q      You  are  currently  the  United  States 
Attorney  for  Little  Rock? 
A      I  am. 
Q      When  did  you  graduate  from  law  school? 


A      1977. 

Q     When  did  you  first  discuss  with  anybody  the 
possibility  of  becoming  a  United  States  attorney  in 
Little  Rock? 

A     November  1992. 

Q      And  with  whom  did  you  have  the  discussion? 

A      Dale  Bumpers. 

Q      When  in  November? 

A      I  am  not  sure  of  the  exact  date.   It  was 
the  first  time  I  saw  him  following  the  election  in 
November,  but  I  think  it  was  probably  a  couple  of 
weeks  after  the  election.   I  think  I  -  I  think  he 
was  gone  for  a  few  days,  I  was  gone  for  a  few  days. 

Q      And  how  do  you  know  Mr.  Bumpers? 

A      I  was  his  legislative  director  at  the  time. 

Q      So  you  were  actually  working  for  him? 

A      I  was. 

Q      Who  brought  up  the  subject? 

A      He  did. 

Q      What  did  he  say  to  you? 

A      He  asked  me  if  I  had  any  interest  in  being 
the  United  States  Attorney. 
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1  Q      And  what  did  you  say? 

2  A      That  I  had  never  thought  about  it. 

3  Q     Now,  was  there  an  incumbent  U.S.  Attorney 

4  in  at  the  time? 

5  A      There  was  an  incumbent  U.S.  Attorney,  yes. 

6  Q     That  was  Charles  Banks? 

7  A      Yes. 

8  Q      He  announced  at  that  point  his  intention  to 

9  resign? 

10  A      He  announced  his  intention  fairly  soon 

1 1  after  the  election,  but  I  don't  remember  exactly 

12  when. 

13  Q      Would  it  refresh  your  memory  if  I  told  you 

14  it  was  sometime  in  January  of  1993? 

15  A      No. 

16  Q      Doesn't  ring  a  bell? 

17  A      I  know  that  -- 1  know  that  he  announced  his 

18  intention  to  resign,  I  remember  seeing  it  in  the 

19  newspaper,  that  was  at  some  point  long  before  the  job 

20  had  actually  been  offered  to  me,  so  — 

21  Q      After  this  conversation  with  Senator 

22  Bumpers,  what  further  conversations  did  you  have 

1  about  the  position  of  the  United  States  Attorney? 

2  A      I  don't  recall  that  we  ever  had  any  lengthy 

3  conversation.  I  continued  to  work  for  Senator 

4  Bumpers  until  January  of  '93,  late  December  of  '92, 

5  somewhere  in  there. 

6  Q      And  then  what  did  you  do? 

7  A      I  returned  to  the  law  school  in  Little 

8  Rock.   I  was  on  a  leave  of  absence  from  the  law 

9  school  faculty. 

10  Q      And  what  was  your  position  on  the  faculty? 

11  A      As  a  professor  of  law. 

12  Q      What  subject? 

13  A      I  taught  trial  advoc  the  semester  I 

14  returned,  trial  advocacy. 

15  Q     Anything  else? 

16  A      Not  that  semester,  that  was  a  sole 

17  responsibility  course. 

18  Q      At  the  period  of  time  before  you  went  on 

19  leave  to  work  for  Senator  Bumpers,  had  you  been 

20  teaching  at  the  university  law  school? 

21  A      Yes. 

22  Q      What  subjects? 
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1  A      I  taught  family  law,  juvenile  law;  I 

2  started  out  teaching  in  the  clinic,  which  is  -  was  a 

3  live  client  clinic  teaching  practice  skills  and 

4  lawyering  skills  to  law  students.   Taught 

5  professional  responsibility,  I  don't  remember,  it  is 

6  too  many  years,  it  is  a  small  school.   I  taught  a  lot 

7  of  different  things. 

8  Q      In  your  time  -  did  you  practice,  while  you 

9  were  a  teacher,  on  the  side? 

10  A      No. 

11  Q      So  you  didn't  have  a  side  legal  practice  or 

12  take  cases  while  you  were  teaching  at  the  school? 

1 3  A      No,  except  to  the  extent  that  we 

14  represented  the  clients  in  the  clinic,  but  the 

15  purpose  of  the  clinic  is  to  allow  the  students  to 

16  practice,  and  I  was  the  attorney  of  record  but  the 

17  purpose  was  to  teach  them  the  skills. 

1 8  Q     Now,  before  you  had  your  conversation  with 

19  Senator  Bumpers  in  November  of  1992,  had  you  had  any 

20  experiences  as  an  assistant  U.S.  Attorney? 

21  A      No. 

22 Q      Had  you  had  any  experience  as  a  prosecutor? 
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1  A      No. 

2  Q      What  had  been  your  criminal  law  experience 

3  before  November  of  1992? 

4  A      I  was  a  deputy  public  defender  for  the  6th 

5  Judicial  District  public  defender's  office  for  a 

6  short  period  of  time  before  joining  the  faculty  at 

7  the  law  school  in  the  clinic. 

8  My  --  initially  when  I  went  to  the  law 

9  school,  I  was  still  associated  with  the  public 

10  defender's  office  as  a  part  of  the  clinic  and  the 

1 1  clinic  continued  to  represent  clients  in  criminal 

12  matters. 

13  Q      How  long  were  you  with  the  public 

14  defender's  office? 

15  A      I  began  with  the  public  defender's  office 

16  in  February  of  1979.   I  am  not  certain  how  long  I 

17  stayed  on  their  payroll.   They  had  a  grant,  and  the 

18  grant  was  in  conjunction  with  the  law  school,  I 

19  actually  moved  my  office  to  the  law  school  in  the 

20  fall  of  1979.   But  I  don't  recall  how  long  I  actually 

21  stayed  on  the  public  defender's  payroll. 

22  Q      Where  is  the  6th  Judicial  District? 
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1  A      Pulaski  and  Perry  Counties. 

2  Q      Is  there  a  city  there? 

3  A      Little  Rock. 

4  Q      At  that  period  of  time,  in  1979,  let's  say, 

5  to  1980,  did  the  public  defender's  office  handle 

6  federal  cases  or  just  state  cases? 

7  A      No.   It  is  a  state  public  defender's 

8  office;  it  is  not  federal. 

9  Q      No  federal  court  appearances? 

10  A      No. 

1 1  Q      Did  you  handle  criminal  cases  in  state 

12  court  for  the  public  defender's  office? 

13  A      I  did. 

14  Q      For  how  long  a  period  of  time?  I  mean  you 

15  personally  not  supervising  as  a  teacher  but  you 

16  personally  handling  cases. 

17  A      From  February  of  '79  until  the  fall  of  '79 

1 8  I  continued  to  represent  clients,  it  was  a  dual 

19  responsibility.   I  don't  know  how  to  explain  it  any 

20  better  than  that. 

21  Q      Let's  break  it  down. 

22 From  February  —  you  went  on  to  the 
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1  university  in  the  fall  of  '79? 

2  A      Yes. 

3  Q      So  from  February  '79  to  the  fall  of  '79, 

4  you  were  full-time  with  the  public  defender's  office? 

5  A      Yes. 

6  Q      During  that  six  months  you  handled  a 

7  caseload  of  criminal  cases? 

8  A      I  did.   But  I  also,  part  of  my 

9  responsibility  at  the  public  defender's  office  was  to 

10  assist  with  the  law  students  who  worked  in  the  public 

1 1  defender's  office.   So  it  ~  even  during  that  period 

12  of  time,  I  was  working  with  the  law  students. 

1 3  Q      But  during  that  six-month  period  before  you 

14  moved  your  office  over  to  the  university,  you 

15  personally  handled  cases  in  court,  in  Little  Rock? 

16  A      Yes. 

17  Q      Did  you  try  cases? 

18  A      I  did. 

19  Q      Felony  cases? 

20  A      No. 

21  Q      Misdemeanor  cases? 

22  A      I'm  sorry,  I  handled  some  felony  cases  but 
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I  was  primarily  assigned  to  the  juvenile  court 
because  that's  where  the  law  students  practiced. 

Q      I  don't  know  what  the  situation  in  Arkansas 
was  in  '79  so  I  will  ask  you,  in  1979,  were  cases  of 
all  degrees  of  seriousness  involving  juveniles 
handled  in  juvenile  court? 

A      No. 

Q      What  cases  involving  juveniles  were  handled 
in  juvenile  court  and  what  cases  handled  in  other 
courts? 

A      When  I  said  "also,"  that  may  have  been  the 
wrong  answer.  Juveniles  were  charged  ~  a 
delinquency  could  be  a  felony  or  misdemeanor  or  any 
violation  of  criminal  law  but  above  a  certain  age  - 
above  the  waiver  age,  they  were  charged  in  adult 
court. 

Q     Now  when  you  were  handling  cases  in  the  six 
months  before  you  moved  your  office  to  the  University 
of  Arkansas,  did  you  handle  cases  in  juvenile  court 
that  involved  crimes  that  would  be  considered 
felonies  if  they  were  committed  by  adults? 

A      Yes,  I  did. 
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Q      Did  you  try  cases? 

A      Yes. 

Q      About  how  many  cases  did  you  try? 

A      I  tried  several  cases  a  week.   I  don't  know 
a  number. 

Q      So  they  were  short  trials? 

A      Some  were  short  trials. 

Q      What  was  -  just,  if  you  can  estimate  for 
us,  what  was  the  longest  case  you  tried  in  the  period 
between  February  '79  and  the  fall  of  '79? 

A      Maybe  a  couple  of  days. 

Q      And  when  you  moved  over  to  Arkansas  law 
school,  did  you  continue  to  personally  handle  cases 
in  court? 

A      I  moved  to  the  University  of  Arkansas, 
Little  Rock. 

Q      At  the  law  school? 

A      Yes. 

Q      Did  you  continue  to  handle  cases 
personally? 

A      Yes,  I  did. 

Q      And  go  to  court? 
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1  A      I  did. 

2  Q      Did  you  try  cases? 

3  A      I  did. 

4  Q      And  for  how  long  after  that  did  you 

5  continue  to  try  cases  after  you  moved? 

6  A      For  as  long  as  I  was  affiliated  with  the 

7  clinic. 

8  Q      Which  was  how  long? 

9  A      Until  19  ~  not  every  semester  but  until 

10  1986. 

1 1  Q      And  throughout  that  period  of  time  you  ~ 

12  can  you  estimate  how  many  cases  you  tried  a  year  just 

13  generally? 

14  A      I  honestly  have  no  idea. 

15  Q      In  1993,  did  there  come  a  time  someone 

16  contacted  you  formally  about  being  considered  for  the 

17  position  of  U.S.  Attorney? 

18  A      Senator  Bumpers  called  me. 

19  Q      When? 

20  A      March  or  April. 

21  Q      And  what  did  he  say? 

22 A      That  he  was  going  to  forward  my  name. 


1  Q      That  was  a  surprise  to  you? 

2  A      Not  really. 

3  Q      Had  you  previously  discussed  with  him 

4  before  that  point  in  time  whether  you  were  going  to 

5  be  offered  the  position? 

6  A      We  had  talked  briefly  --  we  didn't  have 

7  long  conversations  about  it.   But  he  had  mentioned  it 

8  to  me  a  couple  of  times,  we  spoke  about  it  briefly  in 

9  January  of  1993. 

10  Q      When  were  you  actually  nominated  by  the 

1 1  President? 

12  A      To  this  - 

13  Q      To  the  U.S.  Attorney  position,  when  did  the 

14  President  actually  formally  nominate  you  to  the 

15  Senate? 

16  A      In  August  of  1993. 

17  Q      Do  you  remember  when? 

18  A      It  was  the  first  week  of  August,  I  believe, 

19  but  I  don't  know  the  exact  date. 

20  Q      Did  you  receive  an  interim  appointment  as 

21  U.S.  Attorney  in  August? 

22  A      I  did. 
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1  Q      When? 

2  A      August  ~  excuse  me,  August  the  13th,  I 

3  believe,  is  the  date  that  the  judge  signed  the 

4  order. 

5  Q      Was  it  appointment  by  the  Attorney  General 

6  or  appointment  by  the  court? 

7  A      By  the  court. 

8  Q      Was  it  at  the  request  of  the  Attorney 

9  General? 

10  A      It  was. 

1 1  Q      Was  it  something  that  followed  your  being 

12  nominated? 

13  A      Yes. 

14  Q      Before  you  got  the  interim  appointment,  had 

15  you  actually  moved  into  the  U.S.  Attorney's  Office  to 

16  begin  working  there? 

17  A      No.   I  had  not. 

18  Q      Had  you  been  briefed  at  the  U.S.  Attorney's 

19  Office? 

20  A      I  had  spoken  with  the  man  who  was  the 

2 1  acting  United  States  Attorney. 

22  Q      Who  was  that? 

20 

1  A      Richard  Pence. 

2  Q      Was  he  the  former  first  assistant? 

3  A      No. 

4  Q      What  had  he  been  before  he  became  acting 

5  U.S.  Attorney? 

6  A      He  was  the  civil  division  chief,  I  believe. 

7  Q      Now,  after  you  received  the  interim 

8  appointment,  did  you  begin  immediately  working  in  the 

9  U.S.  Attorney's  Office? 

10  A      I  began  working  on  Monday,  August  the  16th, 

11  1993. 

12  Q      And  who  was  your  first  assistant? 

13  A      There  was  no  first  assistant  in  the  office 

14  at  the  time.   I  had  to  select  one. 

15  Q      Who  did  you  select? 

16  A      Michael  Johnson. 

17  Q      And  how  ~  did  you  know  Mr.  Johnson  before 

18  you  took  the  position  as  U.S.  Attorney? 

19  A      I  knew  who  he  was. 

20  Q      How,  through  friends? 

2 1  A      No.    He  taught  trial  advocacy  as  an  adjunct 

22  professor  at  the  law  school  and  I  had  met  him  there, 
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1  and  at  social  events. 

2  Q     Now,  when  you  came  in,  did  you  conduct  any 

3  kind  of  case  review  in  mid- August  to  see  what  the 

4  status  of  pending  cases  were? 

5  A      I  didn't  —  I  didn't  conduct  a  thorough 

6  case  review  in  August,  no,  I  did  not. 

7  Q      How  many  assistants  were  there  in  the 

8  office  in  August  of  1993? 

9  A      There  were  19,  I  believe. 

10  Q      Were  they  located  in  Little  Rock? 

1 1  A      Yes. 

12  Q      And  how  many  were  on  the  criminal  side? 

13  A      Well,  when  I  first  got  there,  there  was  no 

14  criminal  division/civil  division.   The  distinction 

15  had  been  abolished  and  most  of  the  ~  many  of  the 

16  assistants  were  carrying  both  civil  and  criminal 

17  cases. 

1 8  Q      Forgive  me.   I  thought  you  said  that 

19  Mr.  Pence  had  been  the  chief  of  the  civil. 

20  A      Well,  that  was  his  ~  that  was  his  -- 

21  that's  my  understanding  of  what  his  title  was.   But 

22  when  I  came  to  that  office,  one  of  the  first  things 

22 

1  that  I  —  one  of  the  first  things  that  Richard 

2  advised  me  about  was  that  Mr.  Banks  had  abolished  the 

3  civil  division/criminal  division  distinction  because 

4  of  a  backload  of  mortgage  foreclosure  cases  that  had 

5  created  some  problems  in  the  office. 

6  And  Richard  advised  me  that  over  a  period 

7  of  several  years,  that  the  people  had  sort  of 

8  self-selected  back  to  the  civil/criminal  division 

9  although  many  of  the  attorneys  who  were  primarily 

10  handling  criminal  cases  still  had  foreclosures  and 

1 1  Richard  advised  me  he  thought  I  should  institute  the 

12  criminal  division/civil  division  and  that  was  one  of 

13  the  first  things  I  did. 

14  Q      Did  you,  by  way  of  comparison,  do  you 

15  recall  in  1993,  by  the  end  of  the  year,  how  many 

16  indictments  were  handed  up  in  the  U.S.  Attorney's 

17  Office  in  the  Eastern  District  for  the  entire  year? 

18  A      No,  I  don't.   I  have  those  statistics,  but 

19  no. 

20  Q      Was  it  over  a  hundred? 

21  A      Yes.   It  was  ~  it  was  over  200,  I  am 

22  sure. 


6057 

23 

1  Q      What  was  ~  in  terms  of  the  criminal 

2  caseload  when  you  came  in  in  August,  with  a  rough 

3  approximation,  can  you  give  us  a  sense  of  what  the 

4  major  categories  of  cases  were? 

5  A      The  major  categories. 

6  Q      Yes,  and  the  percentage  of  cases? 

7  A      About  a  third  of  the  criminal  caseload  was 

8  drugs,  drug  related.  There  are  a  lot  of  gun  cases, 

9  many  of  those  in  connection  with  drugs.   The  white 

10  collar  is  a  much  smaller  percentage  of  the  docket. 

1 1  Q     Now,  did  you  have  particular  assistants 

12  designated  to  handle  white  collar  cases? 

13  MR.  FISHMAN:   When  she  got  there  or  later? 

14  BY  MR.  CHERTOFF: 

15  Q      When  you  got  there. 

16  A      Were  there  particular  assistants 

1 7  designated? 

18  Q      Yes. 

19  A      There  were  people  who  had  been  hired  to  do 

20  particular  kinds  of  cases,  there  were  people  who  just 

21  historically  had  handled  certain  kinds  of  cases.   I 

22  learned  that  from  visiting  with  them. 
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1  Q      In  August  of  1993,  let's  say  August  and 

2  September  of  1993,  how  many  assistants  were  handling 

3  bank  fraud  cases  other  than  just  teller 

4  misapplications,  significant  bank  fraud  cases? 

5  A      Several.   Fletcher  Jackson  was,  Bob  Roddey 

6  was,  and  Pat  Harris  I  know  had  one  savings  and  loan 

7  case  that  was  open  when  I  came. 

8  Q      Anybody  else? 

9  A      Ken  Stoll,  S-t-o-l-l,  may  have  had  bank 

10  fraud  cases  but  —  he  and  Pat  tried  a  savings  and 

1 1  loan  case  together  but  I  don't  recall  if  that  was 

12  still  on  when  I  got  there. 

1 3  Q      Did  you  have  assistants  who  were  designated 

14  to  handle  public  corruption  or  official  corruption 

1 5  cases? 

16  A      Designated? 

17  Q      Yes. 

1 8  A      Michael  Johnson  had  handled  public 

19  corruption,  probably  the  major  public  corruption  case 

20  during  the  time  that  Chuck  Banks  was  the  United 

21  States  Attorney. 

22  Q      Had  anybody  else  handled  corruption  cases 
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1  of  any  significance  that  were  still  in  the  office 

2  when  you  came  in  in  August  of  1993? 

3  A     Not  that  I  am  aware.  Not  that  I  recall  at 

4  this  time. 

5  Q      During  the  course  of  August,  did  you  come 

6  to  learn  about  a  case  involving  David  Hale? 

7  A      Yes,  I  did. 

8  Q      Who  did  you  learn  it  from? 

9  A      Fletcher  Jackson.   I'm  sorry.   That's  not 

10  true,  Richard  Pence  told  me  about  that  case  before  I 

1 1  started  to  work. 

12  Q      Before  you  actually  came? 

13  A      Yes,  he  did. 

14  Q      What  were  the  circumstances  of  that? 

15  A      On  the  Thursday  night  before  I  started  to 

16  work,  which  would  have  been  I  believe  August  the 

17  12th,  I  called  Richard  to  tell  him  that  the 

18  Department  wanted  me  to  begin  working  the  following 

19  week  because  I  learned  that  he  had  not  been  notified 

20  and  I  thought  that  he  should  be.   We  spoke  on  the 

21  telephone  that  evening  and  he  mentioned  several 

22  matters  in  the  office  that  were  sensitive,  several  
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1  things  that  were  going  on  that  he  thought  I  needed  to 

2  know  about. 

3  Q      One  of  those  was  a  case  involving  David 

4  Hale? 

5  A      It  was. 

6  Q      What  did  he  tell  you  about  it? 

7  A      That  there  was  a  case  involving  David  Hale. 

8  Q      Did  he  say  what  kind  of  case  it  was? 

9  A      I  am  sure  he  did.   I  don't  remember  the 

10  specific  conversation  but  I  am  sure. 

1 1  Q      Did  you  know  who  David  Hale  was? 

12  A      I  did. 

13  Q      How  did  you  know? 

14  A      He  was  a  municipal  judge  in  Little  Rock. 

15  Q      Had  you  ever  met  him? 

16  A      Not  that  I  can  recall  right  now.   I  am  sure 

17  I  had  seen  him  at  bar  functions. 

18  Q      Just,  in  the  state  court  system,  is  a 

19  municipal  judge  a  state  appointment  or  a  local 

20  appointment? 

21  A      It  is  an  elected  position. 

22  Q      What's  the  jurisdiction  in  municipal  court? 
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1  A      Judge  Hale's  jurisdiction  was  countywide; 

2  he  was  a  county  municipal  judge  handling  traffic 

3  offenses,  first  appearances  in  criminal  cases. 

4  Q      In  municipal  court  did  judges  try  cases? 

5  A      Misdemeanors. 

6  Q      What,  if  anything,  did  Mr.  Pence  tell  you 

7  about  why  the  case  involving  David  Hale  was  a 

8  sensitive  case? 

9  A      I  don't  recall  that  he  told  me  why  it  was  a 

10  sensitive  case.   I  knew  why  it  was  a  sensitive  case 

1 1  when  he  told  me  it  involved  David  Hale. 

12  Q      And  your  opinion  that  it  was  a  sensitive 

13  case  was  based  on  Mr.  Hale's  —  Judge  Hale's 

14  position? 

15  A      Yes. 

16  Q      Was  it  based  on  the  nature  of  the 

17  allegations? 

18  A      I  am  sure  ~  I  don't  recall  that  right  now 

19  but  I  am  sure  that  that  also  was  true. 

20  Q      Did  Mr.  Pence  tell  you  what  the  nature  of 

21  the  allegations  were? 

22  A      I  don't  recall. 


1  Q      Did  he  tell  you  who  was  the  assistant 

2  handling  the  case? 

3  A      I  don't  recall.  He  may  have,  I  didn't  know 

4  Fletcher  Jackson,  so  it  wouldn't  have  - 

5  Q      When  you  came  into  the  office,  after  you 

6  had  your  ~  after  you  had  been  entered  into  duty  as 

7  United  States  Attorney,  did  you  seek  out  further 

8  information  about  the  Hale  case? 

9  A      I  did. 

10  Q      How  did  you  do  that? 

11  A      I  visited  with  Fletcher. 

12  Q      And  where  was  that  visit? 

13  A      In  Fletcher's  office. 

14  Q      Now,  did  you  ask  to  see  him  or  did  he  ask 

15  to  see  you? 

16  A      I  asked  to  see  him. 

17  Q      And  how  long  was  the  meeting? 

18  A      I  don't  recall. 

19  Q      Who  else  was  there  ~ 

20  A      Maybe  30  minutes.   Not  a  long  period  of 

21  time. 

22  There  was  no  one  else  there. 
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1  Q      Did  you  —  you  didn't  bring  your  first 

2  assistant  in? 

3  A      I  didn't  have  a  first  assistant. 

4  Q     Did  you  bring  any  other  senior  ~  did  you 

5  have  any  supervisors  on  the  criminal  side  when  you 

6  came  into  the  U.S.  Attorney's  Office? 

7  A     No,  there  was  no  one.   Mr.  Banks  ~ 

8  Mr.  Banks's  first  assistant  was  Mac  Dodson.   Mac 

9  Dodson  left  the  office  at  the  same  time  Mr.  Banks  did 

10  and  went  into  private  practice  with  him. 

1 1  Q      Was  there  a  chief  of  criminal  other  than 

12  line  assistants? 

13  A      No,  there  was  none. 

14  Q      When  did  you  decide  to  have  Mr.  Johnson 

1 5  become  first  assistant? 

16  A      I  made  the  announcement  in  early  September, 

17  but  I  don't  remember  exactly  when.   I  think  maybe  the 

1 8  week  of  —  the  end  of  the  week  of  Labor  Day, 

19  somewhere  in  there. 

20  Q     Now  when  you  went  in  to  see  Mr.  Jackson, 

21  had  you  just  ~  did  you  just  say  I  want  to  come  in 

22  and  see  you  or  did  you  set  up  an  appointment  in 


1  advance,  and  say  I  want  to  see  you  in  a  few  days  or 

2  whatever? 

3  A      I  just  went  in  to  see  him  but  my  visit  with 

4  Mr.  Jackson  —  when  I  went  to  the  office,  I  knew  that 

5  there  were  several  things  I  needed  to  do.   There  were 

6  several  immediate  decisions  that  had  to  be  made,  one 

7  of  them  was  selecting  the  first  assistant  criminal 

8  chief,  that's  the  same  person  in  an  office  as  small 

9  as  that  one,  and  I  wanted  to  visit  with  people  about 

10  that.   I  wanted  to  talk  to  people  about  reinstituting 

1 1  the  civil/criminal  divisions,  and  we  had  to  visit 

12  about  moving  the  office  because  that  was  immediately 

13  facing  us.   And  I  talked  to  each  of  the  assistants  in 

14  the  office  during  the  first  two  weeks  I  was  there 

15  prior  to  making  my  decisions  about  a  first 

16  assistant. 

1 7  Q     Now  when  you  ~  when  did  you  talk  to 

18  Mr.  Jackson?  Was  it  part  of  this  process  of  talking 

19  to  each  of  the  assistants? 

20  A      Yes. 

21  Q      Did  you  bring  up  the  Hale  case  with  him? 

22  A      Sure.   I  asked  each  of  the  assistants  to  ~ 
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1  for  some  indication  —  a  visit  with  them  about  the 

2  kinds  of  cases  that  they  were  handling,  the  kinds  of 

3  cases  that  they  wanted  to  handle,  that  was  part  of, 

4  sort  of  surveying  what  was  in  the  office  in  order  to 

5  make  a  decision  about  the  civil  division/criminal 

6  division. 

7  Q      Did  you  have  a  discussion  with  Mr.  Jackson 

8  about  the  Hale  case  in  the  latter  part  of  August, 

9  during  this  meeting  with  him? 

10  A      I  did. 

1 1  Q      And  what  was  the  discussion? 

12  A      I  don't  remember  the  exact  discussion.   I 

13  recall  ~  I  don't  remember  everything  that  we 

14  discussed.   I  know  that  he  told  me  that  he  had  the 

15  case.  That  the  case  was  ready  to  indict  in 

16  September,  the  August  grand  jury  had  already  taken 

17  place,  the  grand  jury  only  meets  once  a  month. 

18  Q      Did  he  tell  you  what  the  case  was  about? 

19  A      I'm  sure  that  he  did. 

20  Q      Did  he  mention  any  of  the  people  who  were 

21  involved  in  the  case  as  potentially  either  targets, 

22  subjects  or  people  who  could  be  witnesses? 
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1  A      He  did. 

2  Q      Did  he  mention  Governor  Tucker? 

3  A      He  did. 

4  Q      What  was  your  reaction  when  he  mentioned 

5  Governor  Tucker? 

6  A      That  if  we  were  going  to  prosecute  Governor 

7  Tucker,  I  would  have  to  recuse  from  the  case. 

8  Q      What  did  he  say  to  you  about  Governor 

9  Tucker? 

10  A      I  don't  remember  specifically  what  he  told 

1 1  me  about  Tucker.   What  I  remember  is,  he  told  me  that 

12  the  office  had  had  a  referral  from  the  RTC  a  year 

13  earlier,  that  that  matter  was  closed,  but  the  David 

14  Hale  case  was  reopening  the  doors  or  reopening  those 

15  issues  and  leading  back  into  those,  and  that  Tucker 

16  was  one  of  the  people  that  he  was  going  to  be  looking 

17  at. 

18  Q      I  want  to  be  clear  about  this.    In  your 

19  conversation  in  August  with  Mr.  Jackson,  he  told  you 

20  that  there  was  an  earlier  referral  which  touched  on 

21  Mr.  Tucker? 

22  A      He  -  I  don't  remember  if  he  told  me 
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1  specifically  it  touched  on  Mr.  Tucker.   I  know  that 

2  he  told  me  specifically  that  it  touched  on  Madison 

3  Guaranty. 

4  Q      Did  you  know  what  Madison  Guaranty  was? 

5  A      Vaguely. 

6  Q      How? 

7  A      Well,  Little  Rock  is  a  small  city.   I  knew 

8  that  there  had  been  Madison  Guaranty,  I  knew  that  Jim 

9  McDougal  had  been  tried  and  acquitted. 

1 0  Q      Did  you  know  that  Mr.  McDougal  was  a 

1 1  business  partner  of  then-Governor  Clinton? 

12  A      No.   No,  I'm  sorry,  that's  not  true  because 

13  in  1992  there  were  stories  in  The  New  York  Times 

14  about  that  relationship. 

15  Q      So  you  were  aware  at  least  that  there  was  a 

16  relationship  between  McDougal  and  then-Governor 

17  Clinton  in  something  that  had  some  relationship  with 

18  Madison;  correct? 

19  A      I  knew  that  there  had  been  stories  in  the 

20  media  about  that.   That  was  all  that  I  knew  about 

21  that. 

22 Q      When  Mr.  Jackson  —  when  you  had  your 


1  meeting  with  Mr.  Jackson  ~  let  me  withdraw  the 

2  question. 

3  When  you  spoke  to  Mr.  Pence  about  the  Hale 

4  case,  had  he  made  any  connection  between  the  Hale 

5  case  and  Madison? 

6  A      No.   No,  he  hadn't. 

7  Q      So  it  was  Mr.  Jackson  who  brought  up  the 

8  Madison  matter? 

9  A      I'm  confident  that  the  first  time  I  heard 

10  about  Madison  and  the  first  time  I  heard  about 

1 1  Governor  Tucker  in  connection  with  the  Hale  matter 

12  was  when  I  visited  with  Fletcher. 

13  Q      And  Mr.  Fletcher  told  you  -- 

14  MR.  FISHMAN:    Mr.  Jackson. 

15  THE  WITNESS:   Mr.  Jackson,  Fletcher 

16  Jackson. 

17  BY  MR.  CHERTOFF: 

1 8  Q      Mr.  Jackson  told  you  there  had  been  an 

19  earlier  referral  regarding  Madison? 

20  A      Yes. 

21  Q      That  it  was  closed? 

22  A      Yes. 
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1  Q      Did  he  tell  you  who  closed  it? 

2  A      No. 

3  Q      Did  you  ask  him  who  closed  it? 

4  A      No. 

5  Q      Did  you  ask  him  what  the  referral  was 

6  about? 

7  A      I  don't  recall  asking  him  that. 

8  Q      And  then  he  told  you  that  there  was  an  - 

9  Hale  case  which  was  ready  for  indictment  which  went 

10  back  into  some  of  the  same  issues? 

1 1  A      No,  not  that  the  Hale  case  went  back  into 

12  the  same  issue  but  as  a  result  of  the  investigation 

13  that  he  had  done  in  the  Hale  matter,  that  some  of  the 

14  issues  that  had  been  raised  in  that  earlier  referral 

15  would  be  examined  again. 

16  Q      And  did  he  say  what  issues  in  particular 

17  would  be  examined  again? 

18  A      He  may  have  but  I  don't  recall  that. 

19  Q      Did  he  say  that,  for  example,  issues 

20  involving  Governor  Tucker  might  be  examined  again? 

21  A      I  know  that  he  mentioned  Governor  Tucker's 

22  name.   I  don't  recall  that  he  gave  me  any  details 


1  about  what  that  was  about  or  what  he  expected.  He 

2  told  me  that  he  had  ~  that  he  had  expected  referrals 

3  from  the  RTC  in  late  July,  and  they  had  not  come,  and 

4  he  was  expecting  them  in  late  August,  or  he  was 

5  expecting  them  by  the  end  of  August. 

6  Q      These  were  additional  referrals  beyond  the 

7  first  one? 

8  A      Yes. 

9  Q      Did  he  indicate  to  you  these  referrals 

10  involved  Madison  or  expected  to  involve  Madison? 

11  A      I  don't  recall  that  he  told  me  that 

12  specifically.  What  he  indicated  to  me  was  that 

13  the  ~  that  the  later  ~  that  the  referrals  he  was 

14  expecting  sort  of  built  on  or  continued  the  matters 

15  that  had  been  included  in  the  first  referral. 

16  Q      So  is  it  fair  to  say  that  in  the  course  of 

17  this  conversation,  you  learned  from  Mr.  Jackson  that 

18  there  had  been  an  earlier  referral  involving  Madison 

19  which  was  closed,  that  there  were  additional 

20  referrals  expected  which  would  reopen  or  involve  some 

21  of  the  issues  in  the  earlier  referral,  and  that  there 

22  was  also  a  case  involving  David  Hale  that  would  cause 
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1  Mr.  Jackson  to  reexamine  some  of  the  issues  raised  in 

2  the  first  referral? 

3  A      I  think  that  that's  fair.   I  don't  know  - 

4  I  don't  recall  exactly  how  he  explained  to  me  he  was 

5  getting  back  into  these  issues  involving  Madison  and 

6  Governor  Tucker.   But  I  know  he  told  me  that  he  was 

7  expecting  more  referrals  and  maybe  as  a  result  of  the 

8  Hale  investigation,  that  he  was  looking  at  those. 

9  I  think  that  was  primarily  based  on  the 

10  fact,  though,  that  he  expected  these  other  referrals. 

1 1  Q      Did  you  have  an  understanding  from  this 

12  conversation  with  Mr.  Jackson  that  there  was  some 

13  factual  connection  between  the  original  referral,  the 

14  expected  new  referrals  and  the  Hale  case? 

15  MR.  FISHMAN:    The  Hale  case  or  the  Hale 

16  investigation? 

17  BY  MR.  CHERTOFF: 

18  Q      I  mean  you  understood  there  was  a 

19  prospective  indictment  against  Hale;  correct? 

20  A      Yes. 

21  Q      So  Hale  was  a  target? 

22  A      Yes.   He  was. 


1  Q      And  did  you  therefore  --  my  question  is, 

2  did  you  understand  that  there  was  some  factual 

3  linkage  based  on  what  Mr.  Jackson  explained  to  you 

4  between  the  original  Madison  referral,  the 

5  anticipated  new  referrals,  and  the  Hale  case? 

6  A      No. 

7  Q      He  told  you  there  was  no  —  I'm  sorry? 

8  A      No,  he  didn't  tell  me  that.   But  what  I 

9  knew  about  the  Hale  case  at  the  time,  the  Hale  case 

10  that  was  scheduled  for  indictment  in  September  was  a 

1 1  separate  matter.   It  involved  a  Small  Business 

12  Development  Corporation  ~  or  Investment  Corporation 

13  that  David  Hale  ran.   It  did  not  involve  Madison.   It 

14  was  ~  my  understanding  was  that  was  a  separate  ~ 

15  separate,  factually  a  separate  incident,  but  he  was 

16  continuing  an  investigation. 

17  Q      Of  David  Hale? 

18  A      Of  David  Hale  and  other  matters,  yes. 

19  Q      And  that  was  an  outgrowth  of  the  first  Hale 

20  case? 

21  A      I  don't  know  if  it  was  an  outgrowth  of  the 

22  first  Hale  case  because  I  don't  know  what  else  he  was 
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1  examining  with  David  Hale. 

2  Q      So,  I  am  going  to  make  sure  I  have  it  now. 

3  So  that  you  understood  from  your  conversation  with 

4  Mr.  Jackson  that  he  was  going  to  continue 

5  investigating  David  Hale  and  others;  correct? 

6  A      That's  correct. 

7  Q      That  that  investigation  might  also  have 

8  some  connection  with  anticipated  referrals  from  the 

9  RTC? 

10  A      Correct. 

1 1  Q      And  that  both  of  these  anticipated 

12  investigations  would  have  some  factual  connection 

13  with  an  earlier  referral  which  had  been  closed? 

14  A      That's  fair. 

15  Q      Why  did  you  --  now  ~  withdrawn. 

16  Do  I  recall  correctly  that  you  said  you 

17  indicated  to  Mr.  Jackson  that  if  Governor  Tucker 

18  became  a  subject  of  this  investigation  you  would  have 

19  to  recuse  yourself? 

20  A      I  did. 

21  Q      What  was  the  reason  you  felt  that  way? 

22 A      Because  I  had  known  Mr.  Tucker  for  a  long 


1  period  of  time.   His  wife  is  a  friend  of  mine. 

2  I  was  a  lobbyist  for  the  Arkansas  Bar 

3  Association  in  1993  when  I  returned  to  Little  Rock. 

4  And  he  was  the  governor  and  I  had  come  ~  I  had  just 

5  resigned  as  the  lobbyist  for  the  Bar  Association  when 

6  I  went  to  the  U.S.  Attorney's  Office. 

7  Q      Just  to  take  those  things  in  turn.   What  is 

8  the  relationship  between  your  having  been  a  lobbyist 

9  for  the  Arkansas  Bar  Association  and  Mr.  Tucker 

10  having  been  the  governor? 

11  A      I  was  lobbying  the  state  bar,  and  I  worked 

12  with  him  and  with  the  people  on  the  staff  very 

1 3  closely  during  the  legislature  meets  every  two  years 

14  they  met  in  1993,  the  early  part  of  1993. 

15  Q      So  you  were  ~ 

16  A      I  had  done  a  lot  of  work  with  them. 

17  Q      You  were  lobbying  the  legislature  on  behalf 

18  of  the  bar? 

19  A      On  behalf  of  the  Bar  Association,  that's 

20  correct. 

21  Q      And  doing  that,  you  worked  closely  with 

22  Governor  Tucker  and  his  staff? 


40 


6066 

41 

1  A      With  his  staff. 

2  Q     You  say  you  have  been  socially  friendly 

3  with  Governor  Tucker's  wife? 

4  A     Yes. 

5  Q      How  far  back  does  that  go? 

6  A      When  she  was  a  law  student  at  UAL  Law,  in 

7  the  early  '80s. 

8  Q      Did  you  or  your  husband  have  any  other 

9  association  with  Governor  Tucker? 

10  A      A  long-time  association. 

1 1  Q      Did  your  husband  have  a  long-time 

12  association  with  Governor  Tucker? 

13  A      He  did. 

14  Q      What  was  the  nature  of  that  association? 

15  A      Political. 

16  Q      Can  you  elaborate? 

17  A      Well,  Governor  Tucker's  mother  was  a  very 

18  good  friend  of  my  husband's  great  aunt,  so  that 

19  association  goes  back  for  decades.  Mr.  Tucker  was 

20  the  prosecutor  for  the  6th  Judicial  District,  he  had 

21  been  the  Attorney  General.  My  husband  had  worked  in 

22  his  campaigns,  had  donated  money  to  him. 
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1  Q      And  is  that  through  the  campaign  that  led 

2  to  his  becoming  governor  after  President  Clinton  left 

3  office? 

4  A      Did  he  donate  money  for  that  one? 

5  Q      Yes. 

6  A      I  don't  know. 

7  Q      Did  your  husband  have  any  appointment  or 

8  employment  as  a  consequence  of  some  action  by 

9  Governor  Tucker? 

10  A      No. 

1 1  Q      Where  is  your  husband? 

12  A      My  husband  is  the  chief  staff  counsel  for 

13  the  Arkansas  Public  Service  Commission. 

14  Q      And  how  long  has  he  held  that  position? 

15  A      He  has  been  there  for  10  -  I  don't  know 

16  how  long  he  has  been  the  chief  staff  counsel  but  he 

17  has  been  an  attorney  with  the  Public  Service 

18  Commission  for  10  years. 

19  Q      Was  he  chief  staff  counsel  when  Bill 

20  Clinton  was  governor? 

21  A      He  was. 

22  Q      Who  appointed  him  to  that? 
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1  A      The  chief  —  the  man  who  runs  the  Public 

2  Service  Commission. 

3  Q      The  chairman  of  the  commission? 

4  A      Gerald  Clark  —  no,  not  the  chairman.  The 

5  chairman  is  a  public  —  the  Public  Service  Commission 

6  is  bifurcated  and  the  commissioners  and  the  staff  are 

7  separate. 

8  Q      So  who  appointed  your  husband  as  chief 

9  counsel? 

10  A      Gerald  Clark. 

1 1  Q      And  who  is  Gerald  Clark? 

12  A      He  is  --  I  don't  know  his  actual  title  but 

13  he  is  the  man  who  runs  the  staff  side  of  the  Public 

14  Service  Commission. 

15  Q      Is  the  position  of  chief  counsel  of  the 

16  position  considered  a,  quote,  political  appointment, 

17  as  opposed  to  a  civil  service  appointment? 

18  A      It  is  not  a  political  appointment. 

19  Q      Other  than  that,  was  there  any  restriction 

20  on  your  husband  working  in  Mr.  —  or  donating  to 

21  Mr.  Tucker's  campaigns  while  he  was  at  the  Public 

22  Service  Commission? 


1  A      No. 

2  Q      Were  either  you  or  your  husband  socially 

3  friendly  with  the  Tuckers  in  terms  of  seeing  them 

4  socially? 

5  A      I've  seen  them  at  functions,  not  at  private 

6  parties. 

7  Q      You  considered  yourself  a  friend  of 

8  Mrs.  Tucker  then? 

9  A      I  do. 

10  Q      Other  than  what  you've  described,  did  you 

1 1  have  any  other  relationships  or  associations  with  the 

12  Tuckers?  And  when  I  say  "you"  I  mean  you  or  your 

13  husband? 

14  A      Not  that  I  recall. 

15  Q      Any  business  ventures? 

16  A      No  business  ventures. 

17  Q      Any  real  estate  relationships? 

18  A      No. 

19  Q      Do  you  rent  ~  have  you  ever  rented 

20  property  to  the  Tuckers  or  leased  property  from  the 

21  Tuckers? 

22  A      No. 
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1  Q      You  told  Mr.  Jackson  that  you  would  recuse 

2  yourself  if  Mr.  Tucker  came  up? 

3  A      That's  correct. 

4  MR.  KRAVITZ:    I'm  sorry,  what  was  the 

5  question,  what  was  the  question,  if  Mr.  Tucker  came 

6  up? 

7  MR.  CHERTOFF:   If  Mr.  Tucker  came  up  in  the 

8  investigation. 

9  MR.  KRAVITZ:    I  thought  she  said  earlier 

10  she  told  Mr.  Jackson  she  would  recuse  if  the  office 

1 1  prosecuted  Mr.  Tucker. 

12  BY  MR.  CHERTOFF: 

13  Q      What  did  you  tell  him? 

14  A      That  I  could  not  be  involved  in  prosecuting 

15  Mr.  Tucker  but  --  that  means  I  would  recuse  from  the 

16  investigation. 

17  Q      Did  you  tell  anybody  else  that? 

18  A      Yes. 

19  MR.  FISHMAN:   At  that  point  or  -- 

20  BY  MR.  CHERTOFF: 

21  Q      At  that  time,  in  August. 

22 A      I  don't  recall  if  I  told  anyone  else  that 


1  in  August,  because  I  don't  know  that  the  issue  ever 

2  came  up  again. 

3  Q     When  you  appointed  a  first  assistant,  did 

4  you  discuss  with  the  first  assistant  the  fact  that  he 

5  might  have  to  serve  as  acting  U.S.  Attorney  if  you 

6  recused  yourself  from  cases? 

7  A      No. 

8  Q     Did  you  contact  anybody  -  again,  this  is 

9  still  focusing  your  attention  in  August  ~  anybody  in 

10  main  Justice  about  the  procedure  to  follow  if  you 

1 1  have  to  recuse  yourself? 

12  A      No. 

13  Q      Did  you  get  a  package  of  briefing  materials 

14  or  an  orientation  manual  when  you  became  appointed 

15  U.S.  Attorney? 

16  A      Yes. 

17  Q     When  did  you  get  that? 

18  A      I  got  some  materials  in  June,  in  June  of 

19  1993, 1  believe.  1  don't  recall.  I  went  to  the 

20  Federal  Practice  Institute  in  September  of  1993. 

21  Q      What  was  the  Federal  Practice  Institute? 

22  A     Just  a  basic  seminar  for  new  people  at  the 


46 


6069 

47 

1  department. 

2  Q      Did  you  go  to  an  orientation  course  for  new 

3  U.S.  Attorneys? 

4  A      I  did. 

5  Q      When  was  that? 

6  A      November  of  1993. 

7  Q      Did  you  have  a  day  where  they  brought  you 

8  down  to  the  Department  of  Justice  in  Washington  and 

9  you  met  senior  people? 

10  A      Yes. 

1 1  Q      When  was  that? 

12  A      November  of  1993. 

13  Q      Now,  after  this  conversation  with 

14  Mr.  Jackson  about  this  case  involving  ~  or  these 

1 5  investigations  involving  Hale  and  possibly  involving 

16  Governor  Tucker,  did  you  have  any  discussions  with 

17  anybody  then,  still  in  August,  in  the  office 

18  considering  in  general  the  handling  of  these 

19  investigations  in  this  Hale  case? 

20  A      I  don't  recall  that  I  did. 

21  Q      Did  you  keep  a  list  or  a  record  of  any  kind 

22  within  your  office  of  the  cases,  within  the  office 


1  that  you  considered  to  be  the  significant  major 

2  investigations? 

3  A      Did  I  or  do  I? 

4  Q      Did  you  in  August  of  1993? 

5  A      No,  I  did  not. 

6  Q      Did  you  have  a  sense  after  you  talked  to 

7  Mr.  Jackson  that  the  case  involving  Judge  Hale  and 

8  the  other  investigations  that  were  associated  with  it 

9  would  be  significant  high-profile  cases  for  your 

10  office? 

1 1  A      Did  I  have  a  sense  that  it  would  be  a 

12  significant  high-profile  case? 

13  Q      Yes. 

14  A      I  knew  that  it  was  a  case  that  would 

1 5  attract  media  attention  because  David  Hale  was  a 

16  municipal  judge  and  the  two  co-defendants  were 

17  practicing  lawyers. 

18  Q      So,  did  you  make  any  kind  of  an  effort  to 

19  follow  the  progress  of  the  case  after  Mr.  Jackson 

20  gave  you  this  initial  briefing? 

21  A      I  don't  recall  that  I  made  an  effort  to 

22  follow  the  progress  of  the  case,  but  I  ~  I  was  aware 
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1  of  what  was  developing  with  the  case,  I  was  aware 

2  that  it  was  scheduled  for  indictment,  during  the 

3  September  grand  jury. 

4  Q      How  did  you  keep  yourself  aware  of  the 

5  developments  of  the  case? 

6  A      I  don't  recall  that  I  was  specifically  ever 

7  briefed  on  any  further  development  in  the  case.   I 

8  don't  know  that  there  was  any  other  development  in 

9  the  case.   It  may  have  been  simply  been  ready  for 

10  indictment.   I  just  don't  recall. 

1 1  Q      Did  you  ask  in  August  of  1993  to  meet  with 

12  the  agents  from  the  FBI  who  were  handling  the  case? 

13  A      Did  I  ask  to  meet  with  them? 

14  Q      Yes. 

15  A      I  don't  think  so. 

16  Q      Did  they  ask  you  to  meet  with  you  in 

17  August? 

18  A      I  met  with  the  agents  who  were  working  on 

19  the  case.  I  met  with  the  agent  who  was  the  head  of 

20  the  3  squad  several  times  in  August  and  September 

2 1  about  a  number  of  different  matters  and  I  am  sure 

22  that  we  must  have  talked  about  that  case  as  well. 


50 


1  Q      Who  is  that  agent? 

2  A      Steve  Irons. 

3  Q      And  what  was  the  3  squad? 

4  A      White  collar  crime. 

5  Q      Do  you  recall  in  August  of  1993  what  Agent 

6  Irons  told  you  about  the  Hale  case  and  these  other 

7  matters  that  Mr.  Jackson  had  told  you  about? 

8  A      No. 

9  Q      Did  Agent  Irons  indicate  to  you  he 

10  understood  that  this  was  a  very  sensitive  case,  the 

1 1  Hale  case? 

12  A      I  don't  remember. 

13  Q      Did  Agent  Irons  tell  that  you  they  were — 

14  the  FBI  was  working  on  its  own  case  involving  Madison 

15  Guaranty? 

16  MR.  FISHMAN:   What  do  you  mean,  "its  own 

17  case"? 

18  BY  MR.  CHERTOFF: 

19  Q      A  case  apart  from  the  RTC  referrals. 

20  A      I  don't  remember  that. 

21  Q      Did  Agent  Irons  indicate  to  you  anything 

22  about  hearing  that  an  attorney  for  David  Hale  had 
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gone  to  Washington  to  try  to  get  the  case  handed  out 
of  Washington  as  of  August  of  1993? 

A      I  don't  recall  that. 

Q      Now,  in  August,  again,  I  want  to  focus  you 
before  Labor  Day.   Before  Labor  Day  1993,  had  you 
heard  that  there  were  any  allegations  that  David  Hale 
had  made  with  respect  to  the  President  and 
Mrs.  Clinton,  or  Mrs.  Clinton? 

A      I  don't  remember  that. 

Q  Had  you  specifically  been  told  that  David 
Hale  had  made  any  allegations  regarding  Governor 
Tucker? 

A      No,  I  had  not. 

Q      Did  you  have  a  conversation  ~  I  withdraw 
the  question. 

When  is  the  next  conversation  or 
communication  you  recall  with  respect  to  either  the 
Hale  matter  or  the  Madison  matter  after  this  Fletcher 
Jackson  meeting  you've  described  in  late  August? 

A      With  David  Hale  or  the  -- 

Q      Not  a  —  a  communication  about  the  David 
Hale  case  or  any  of  the  matters  that  Fletcher  Jackson 


1  told  you  about. 

2  MR.  KRAVITZ:    You  mean  in  addition  to  the 

3  conversation  she  testified  to  about  with  Mr.  Irons? 

4  BY  MR.  CHERTOFF: 

5  Q      Was  the  conversation  with  Mr.  Irons  before 

6  or  after  your  conversation  with  Fletcher  Jackson? 

7  A      I  don't  remember. 

8  Q      Apart  from  the  conversation  with  Agent 
Irons  in  August  that  you  described  — 

A      I'm  sorry.    I  don't  know  that  I  had  a 
conversation  with  him  specifically  in  August. 

I  know  that  during  the  approximately  six 
weeks,  the  first  six  weeks  I  was  in  office,  Agent 
Irons  and  I  visited  on  a  number  of  occasions,  I  don't 
remember  specific  dates,  specific  conversations, 
specific  subjects. 

Q      After  you  had  your  conversation  with 
Mr.  Jackson  in  the  latter  part  of  August  about  the 
Hale  case  and  these  other  investigations,  what  is  the 
next  conversation  regarding  these  subjects  that  you 
specifically  recall  having  had? 

A      I  had  a  conversation  with  Randy  Coleman,  I 
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1  believe  on  the  Tuesday  following  Labor  Day. 

2  Q      How  did  that  come  about? 

3  A      Randy  Coleman  called  and  asked  --  called,  I 

4  think  the  week  before,  and  asked  to  set  up  an 

5  appointment  to  come  to  my  office  and  talk  to  me. 

6  Q      Did  he  say  what  about? 

7  A      About  David  Hale. 

8  Q      And  did  you  arrange  a  meeting  with  him? 

9  A      I  did. 

10  Q      Who  was  present? 

1 1  A      Randy  Coleman  and  me. 

12  Q      Did  you  have  ~  had  you  appointed  a  first 

13  assistant  by  that  time? 

14  A      No,  I  had  not. 

15  Q      Did  you  bring  Mr.  Jackson  in? 

16  A      No.    I  did  not. 

17  Q      Why  not? 

18  A      I  asked  Fletcher  if  he  wanted  to  be  there. 

19  My  recollection  is  Fletcher  and  I  talked  about  him 

20  being  there,  he  didn't  particularly  want  to  be 

21  there.   Fletcher  can  be  an  extremely  difficult  person 

22  to  talk  with  and  to  deal  with,  and  I  had  decided  that 


1  I  would  just  call  him  at  the  ~  I  probably  would  have 

2  called  him  during  that  meeting  if  the  meeting  had 

3  involved  anything  of  substance.  As  it  turned  out,  it 

4  did  not.    So  I  never  called  him  and  asked  him  to  come 

5  in. 

6  Q      Did  you  ask  him  to  come  and  Mr.  Jackson  -- 

7  Mr.  Jackson  to  come  in  and  he  declined? 

8  A      I  talked  to  Mr.  Jackson  ~  I  know  I  talked 

9  to  him  about  the  fact  that  Randy  was  coming  to  my 

10  office,  because  I  felt  that  it  was  bad  form  for  me  to 

1 1  be,  having  been  there  just  a  couple  of  weeks,  for  me 

12  to  be  having  a  meeting  with  the  defense  attorney  on  a 

13  case  that  was  ready  for  indictment  without  having  the 

14  assistant  who  was  handling  it  there. 

15  Q      What  did  Mr.  Jackson  say? 

16  A      I  don't  remember. 

17  Q      Did  he  object  to  Mr.  --  you  having  a 

18  meeting  with  Mr.  Coleman? 

19  A      No. 

20  Q      Did  he  say  it  is  too  late? 

21  A      No.    I  don't  remember  what  he  said. 

22  Q      Did  he  tell  you  that  he  had  had  discussions 
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1  with  Mr.  Coleman? 

2  MR.  FISHMAN:    At  all  you  mean? 

3  BY  MR.  CHERTOFF: 

4  Q  About  this  Hale  case. 

5  A  He  may  have. 

6  Q  Did  you  ask  him  what  the  discussions  were? 

7  A  I  don't  remember  that  he  specifically 

8  talked  with  me  about  any  —  about  the  substance  of 
any  discussions  that  he  had  had.    I  just  don't 
remember. 

Q      How  did  you  prepare  yourself  for  the 
meeting  with  Coleman? 

A      How  did  I  prepare  myself? 

Q      Yes. 

A      I  didn't  prepare  myself.    Randy  Coleman 
said  he  wanted  to  come  and  talk  with  me  about 
something.    I  made  myself  available  for  him  to  come 
and  talk.   There  was  nothing  to  prepare. 

MR.  CHERTOFF:    I  think  now  may  be  --  I  said 
earlier  we  would  want  to  take  a  lunch  break.   Maybe 
we  can  take  it  now  —  I  have  to  take  a  call  —  and 

resume  at  1 :00.    Okay? 

56 

1  MR.  FISHMAN:    And  then  we  are  on  from  1:00 

2  to  2:00. 

3  MR.  CHERTOFF:    Off  the  record. 

4  (Discussion  off  the  record.) 

5  (Whereupon,  at  12:00  p.m.,  the  deposition 

6  was  recessed,  to  be  reconvened  at  1:00  p.m.  this  same 

7  day.) 
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1  AFTERNOON  SESSION  (1:09  p.m.) 

2  Whereupon, 

3  PAULA  CASEY 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  MR.  CHERTOFF:    Back  on  the  record. 

7  EXAMINATION  (Continued) 

8  BY  MR.  CHERTOFF: 

9  Q      Ms.  Casey,  so  we  had  your  attention  focused 

10  on  the  meeting  that  Mr.  Coleman  asked  to  have  with 

1 1  you  the  Tuesday  after  Labor  Day.    In  your 

12  conversation  with  Mr.  Jackson  before  the  meeting, 

13  just  to  pick  up  the  thread,  did  you  ask  him  about 

14  whether  he  had  any  idea  what  Mr.  Coleman  was  going  to 

1 5  want  to  talk  about? 

16  A      I  don't  remember  specifically  what  Fletcher 

17  and  I  discussed.   I  know  that  I  talked  to  him  about 

1 8  the  fact  that  Randy  wanted  to  come  over  and  meet  me 

19  and  I  know  that  I  asked  him  if  he  wanted  to  be 

20  there.   I  know  that.   But  I  just  don't  recall  the 

21  specific  conversation. 

22 Q      Did  you  ask  Mr.  Jackson  whether  there  had 
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1  been  prior  discussions  before  a  disposition? 

2  A      I  may  have.   I  don't  recall  specifically. 

3  Q      Did  you  ask  him  whether  Mr.  ~  did  you  ask 

4  Mr.  Jackson  whether  Mr.  Hale  had  ever  suggested 

5  possible  individuals  that  ~  let  me  withdraw  the 

6  question. 

7  Did  you  ask  Mr.  Jackson  whether  Mr.  Coleman 

8  had  ever  suggested  the  names  of  people  that  Mr.  Hale 

9  might  be  able  to  cooperate  against? 

10  A      Did  I  ask  him  that? 

1 1  Q      Yes. 

12  A      No.    But  Fletcher  also  didn't  tell  me  that 

13  and  I  don't  believe  that  that  ever  happened. 

14  Q      You  don't  believe  what  ever  happened? 

15  A      I  don't  believe  that  Randy  Coleman  ever 

16  told  Fletcher  what  you  are  asking  about. 

17  Q      Is  that  because  Mr.  Jackson  told  you  in 

18  this  conversation  that  Mr.  Coleman  hadn't  named  any 

19  people  that  could  be  potential  subjects  of  Mr.  Hale's 

20  cooperation? 

21  A      I  don't  remember  the  specific  conversation 

22  that  I  had  with  Fletcher.   But  I  think  that  had  that 
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occurred,  Fletcher  would  have  volunteered  that. 

Q      So  you  are  speculating  that  it  didn't 
happen  based  on  the  fact  that  your  recollection  is 
Mr.  Jackson  didn't  volunteer  it? 

A      I  am  telling  you  I  had  a  conversation  with 
Fletcher.   I  know  that  I  told  him  that  Randy  Coleman 
was  coming  over  and  wanted  to  meet  and  that  I  was 
going  to  give  him  the  courtesy  of  a  meeting.   And  I 
asked  Fletcher  if  he  wanted  to  be  included.   He  did 
not. 

Q      That  was  the  whole  discussion? 

A      That's  what  I  remember.   If  there  was  more 
discussion,  I  don't  recall  it  now.    It  is  2-1/2  years 
ago. 

Q      Without  getting  into  the  specifics,  it 
would  be  fair  to  say  you  have  probably  ruminated 
about  this  conversation  many  times  in  the  last  2-1/2 
years;  right? 

A      That  conversation? 

Q      Yes. 

A      No,  sir,  I  have  not. 

Q      Is  it  fair  to  say  you  have  ruminated  about 
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the  whole  issue  of  handling  of  David  Hale's  case? 

MR.  BEN-VENISTE:    Object  to  the  form  of  the 
question,  "ruminated." 

BY  MR.  CHERTOFF: 

Q      Thought,  would  you  say? 

A      It  would  be  fair  to  say  my  life  has  been 
made  fairly  miserable  about  the  whole  issue.    I  have 
not  ruminated. 

Q      That  is  not  the  question  I  asked.   Have  you 
had  occasion  over  the  last  2-1/2  years  to  think  back 
over  the  events  of  the  summer  and  fall  of  1993  as 
they  related  to  the  David  Hale  case? 

A      I  have. 

Q      And  with  the  benefit  of  that  thinking,  is 
your  recollection  about  your  conversation  with 
Mr.  Jackson  still  that  you  don't  remember  him  having 
any  substantive  conversation  with  you  about  what 
Mr.  Coleman  might  be  looking  for,  what  he  might  be 
prepared  to  offer? 

MR.  BEN-VENISTE:    I  have  an  objection  that 
that's  argumentative. 

BY  MR.  CHERTOFF: 
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1  Q      You  can  answer  the  question. 

2  A      My  recollection  is  Randy  Coleman  called  and 

3  asked  for  a  meeting.   I  gave  him  the  courtesy  of  a 

4  meeting.   I  asked  Fletcher  if  he  wanted  to  be  there, 

5  because  1  didn't  want  to  leave  Fletcher  with  the 

6  impression  that  I  was  trying  to  intrude  into  a  matter 

7  that  was  his  responsibility.   He  did  not  want  to  be 

8  included  in  the  meeting. 

9  Q      Did  he  tell  you  why? 

10  A      I  don't  recall.   That's  what  I  recall. 

1 1  That's  all  I  recall  about  the  conversation. 

12  Q      Now  -- 

13  A      I  know  it  occurred.   I  know  I  told  him  that 

14  Randy  Coleman  was  coming  over. 

15  Q      When  you  met  with  Mr.  Coleman,  how  long  was 

16  the  meeting? 

17  A      About  five  minutes. 

18  Q      Did  you  know  Mr.  Coleman  before  the 

19  meeting? 

20  A      Mr.  Coleman  was  my  neighbor.    I  am  not  sure 

21  he  was  still  my  neighbor  at  that  point  in  time  but  he 

22  had  been  my  neighbor,  lived  a  few  doors  down  from  me. 
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1  Q      Did  you  know  him  from  Bar  Association 

2  activities? 

3  A      Not  really.   I  just  knew  he  was  my 

4  neighbor. 

5  Q      What  did  Mr.  Coleman  come  in  and  say? 

6  A      Mr.  Coleman  didn't  say  much  when  he  came 

7  in.    Mr.  Coleman  injured  himself  playing  golf,  I 

8  think  he  told  me  the  day  before,  he  injured  his  back, 

9  he  couldn't  move  his  neck.   I  told  him  it  would  have 

10  been  fine  to  cancel  but  he  said  he  actually  wanted  to 

1 1  come  in  to  see  me. 

12  He  told  me  that  his  —  he  wanted  immunity 

13  or  a  misdemeanor  for  his  client.   I  told  him  that  I 

14  didn't  think  that  was  a  possibility.    He  told  me  one 

15  felony  would  be  as  bad  as  12  for  his  client  because 

16  his  client  was  a  municipal  judge  and  would  lose  his 

17  license  to  practice  law.    Left  to  go  to  the  doctor. 

18  Q      That  was  it? 

19  A      That's  pretty  much  it,  it  was  a  very  short 

20  meeting. 

21  Q      Your  testimony  is  he  didn't  have  any 

22  discussion  with  you  about  anything  David  Hale  would 
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be  prepared  to  do  in  return  for  getting  a  plea  to  a 
misdemeanor  or  immunity? 

A      He  never  proffered  any  of  that  information, 
never  mentioned  a  name  to  me,  never  mentioned  an 
incident  and  throughout  the  entire  time  that  that 
case  remained  in  my  office,  he  refused  to  make  his 
client  available  to  make  a  proffer  to  an  agent. 

Q      Let  me  --  let's  not  jump  ahead.   Let  me 
just  keep  our  attention  focused  on  this  meeting  on 
the  Tuesday  after  Labor  Day.    He  came  in  and  asked 
for  immunity? 

A      He  did. 

Q      And  that  would  be  immunity  in  return  for 
testimony? 

A      Immunity  in  return  for  the  information  that 
he  could  give,  for  cooperation. 

Q      So  Mr.  Coleman  did  indicate  that  there  was 
some  cooperation  or  information  that  Mr.  Hale  was 
offering? 

A      He  did.    What  he  told  me  was  that  his 
client  --  I  don't  remember  exactly  how  he  said  this, 
but  something  like  he  wouldn't  be  surprised  if  1 
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1  wouldn't  want  —  if  I  didn't  want  to  deal  with  it 

2  because  he  could  give  me  people  who  were  bigger  than 

3  I  would  want  to  prosecute  or  too  big  for  me  to 

4  prosecute  or  something  --  I  don't  remember  the  exact 

5  language  but  something  like  that. 

6  Q      That  came  up  in  that  first  meeting  you  had 

7  with  Mr.  Coleman  right  after  Labor  Day? 

8  A      It  did. 
Q      So  he  indicated  to  you  that  his  client 

would  be  prepared  to  give  information  on  people  that 
in  some  way  he  characterized  would  be  important 
people? 

A      That's  correct. 

Q      And  he  suggested  that  perhaps  it  would  be  a 
case  you  wouldn't  want  to  get  involved  in  personally? 

A      It  was  more  a  matter  of  people  who  were  too 
big  for  me  to  prosecute,  people  -  I  guess  that  may 
be  a  fair  characterization.  I  don't  remember  exactly 
how  he  said  it. 

Q      Well,  did  he  ask  you  to  get  him  in  touch 
with  someone  at  main  Justice  who  would  be  big  enough 
to  prosecute  these  big  people? 
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1  A      I  don't  recall  that  he  ever  asked  me  to  put 

2  him  in  touch  with  anyone  at  main  Justice. 

3  Q      I  am  trying  to  understand  the 

4  conversation.   Mr.  Coleman  comes  in  and  he  tells  you 

5  he  would  like  either  immunity  or  some  kind  of 

6  misdemeanor  plea  for  his  client;  correct? 

7  A      Correct. 

8  Q      And  what  he  is  offering  in  return  for  that 

9  is  some  kind  of  cooperation;  is  that  correct? 

10  A      Correct. 

1 1  Q      But  he  also  tells  you  the  people  that  Hale 

12  will  cooperate  against  are  in  some  sense  too  big  for 

13  you  to  prosecute;  right? 

14  A      That's  correct. 

15  Q      So  your  response  to  Mr.  Coleman  is  what? 

16  A      My  response  is  that  based  on  what  I  knew 

17  about  the  case,  that  his  client  was  looking  at  a 

18  felony.   Not  at  immunity  and  not  at  a  misdemeanor, 

19  and  that  he  was  going  to  have  to  proffer  his 

20  testimony  to  an  agent  for  evaluation. 

21  Q      Did  you  ask  Mr.  Coleman  to  give  you  some 

22  idea  of  the  people  that  Mr.  Hale  would  be  able  to 
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1  cooperate  against? 

2  A      No. 

3  Q      When  Mr.  Coleman  said  to  you,  these  are 

4  people  that  are  in  substance  too  big  for  you  to 

5  prosecute,  didn't  it  pique  your  interest? 

6  A      It  may  have  piqued  my  interest  but  my 

7  understanding  of  the  way  the  process  works  is  that 

8  his  client  should  proffer  his  testimony  to  an  agent 

9  for  evaluation. 

10  I  wasn't  an  agent;  I  didn't  ask  him  for 

1 1  details.   If  he  had  something  to  offer  that  needed  to 

12  be  evaluated,  that  was  the  procedure  for  doing  it. 

13  Q      Your  understanding  that  there  is  a  set 

14  procedure  that  if  someone  wants  to  discuss  or  enter 

15  into  plea  discussions,  that  it  begins  with  a  proffer 

16  that  has  to  be  given  to  an  agent? 

17  A      I  thought  that  that  was  the  appropriate  way 

18  to  get  the  information  from  him  for  evaluation. 

19  Q      Did  you  believe  there  was  some  procedure 

20  that  prevented  you  from  asking  Mr.  Coleman  who  are  we 

21  talking  about  cooperating  against? 

22  A      No,  there  is  no  procedure  that  would  have 
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1  prevented  me  from  doing  that  but  I  am  sitting  there 

2  in  Little  Rock,  Arkansas  with  a  man  who  has  just  been 

3  elected  President,  and  —  I  mean  I  know  who  the 

4  President  is,  I  know  who  the  governor  is,  I  know  who 

5  political  people  are.   It  wouldn't  have  mattered 

6  whose  name  he  gave  me,  the  information  still  had  to 

7  be  evaluated. 

8  Q      When  you're  sitting  there  right  after  Labor 
Day  in  early  September  and  you  are  getting  this 
statement  from  Mr.  Coleman  about  these  big  people, 
why  were  you  —  why  did  you  think  about  the 
President? 

A      Because  -  because  of  the  things  that  we 
talked  about  earlier  in  this  deposition. 

Q      The  President  had  come  up  in  association 
with  this  case  in  your  mind? 

A      No,  but  I  knew  that  there  had  been  a 
referral  the  year  before,  those  things  were  reported 
in  the  media  during  the  1992  campaign. 

Q      So  in  your  mind,  when  Mr.  Coleman  was  in 
there  talking  about  what  Mr.  Hale  might  do,  and  based 

upon  your  previous  discussion  with  Fletcher  Jackson 
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1  and  your  knowledge  of  the  press  stories  the  previous 

2  year,  is  it  your  testimony  that  in  your  mind  you 

3  understood  that  the  big  people  might  include  the 

4  President  or  Governor  Tucker? 

5  A      No,  Mr.  Chertoff,  I  think  that  you  are 

6  really  twisting  this.    I  didn't  ask  him  about  those 

7  things  during  that  conversation.   I  am  sure  of  that 

8  because  Randy  --  I  know  that  Randy  Coleman  never 
mentioned  anyone's  name  to  me.   Ever. 

Q      I  am  asking  -  I  am  not  asking  you  ~  I  am 
asking  you  a  different  question.   A  moment  ago  you 
testified  here  that  in  your  —  in  thinking  through 
how  you  were  going  to  respond  to  Mr.  Coleman,  you 
said  ~  it  is  in  the  record,  in  substance,  I  am  not 
quoting  ~  you  are  aware  the  President  is  in 
Washington  and  who  Governor  Tucker  is,  and  my 
question  is  when  Mr.  Coleman  mentioned  big  people,  ir 
your  mind,  did  you  make  the  association  with  Bill 
Clinton  and  Jim  Guy  Tucker? 

MR.  KRAVITZ:    Mike,  I  have  to  say  I  have 
listened  to  the  testimony,  too,  and  I  don't  think  the 
record  is  at  all  clear  that  Ms.  Casey  said  that  when 
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1  she  was  talking  to  Mr.  Coleman  ~  let  me  finish  my 

2  objection.   That  when  she  was  talking  to  Mr.  Coleman, 

3  in  ~  just  after  Labor  Day  in  1993,  that  at  that  time 

4  she  was  thinking  in  her  mind  that  she  knew  who  the 

5  President  was  and  that  she  knew  who  the  governor 

6  was.   I  don't  think  that  it  establishes  that. 

7  MR.  CHERTOFF:    The  record  will  say  what  it 

8  says. 

9  BY  MR.  CHERTOFF: 

10  Q      My  question  to  you,  in  your  mind,  right 

1 1  after  Labor  Day  when  Mr.  Coleman  mentioned  big 

12  people,  did  you  make  the  association  with  the 

13  President  and  with  Governor  Tucker? 

14  A      No.    Specifically -- I  don't  remember 

15  specifically  doing  that.    I  am  just  saying,  he  is 

16  talking  about  big  people,  to  me  those  are  big 

17  people.   It  didn't  make  any  difference.   I  didn't  ask 

18  him  for  specific  names. 

19  Q      But  my  original  question  to  you,  Ms.  Casey, 

20  was  when  he  mentions  big  people,  did  you  ask  him, 

21  give  me  an  example  what  kinds  of  people  are  we 

22  talking  about  here  that  are  too  big  for  me  to 
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1  prosecute? 

2  A      No,  Mr.  Chertoff.    I  answered  that  question 

3  about  six  times.    I  didn't  ask  him  and  he  never 

4  mentioned  a  name. 

5  Q      Why  didn't  you  ask  him? 

6  A      The  man  is  in  my  office.   He  is  in  pain. 

7  We  had  a  very  short  conversation.   If  his  client  had 

8  information  to  proffer,  I  was  willing  to  make 

9  arrangements  for  him  to  do  that. 

10  Q      Were  you  curious  about  who  the  big  people 

1 1  were? 

12  A      Not  particularly. 

13  Q      After  Mr.  Coleman  left,  did  you  go  to 

14  Mr.  Jackson? 

15  A      At  some  point,  I  related  that  —  the 

16  meeting,  the  contents  of  the  meeting  to  Fletcher. 

17  Q      That  day? 

18  A      I  don't  recall  whether  it  was  that  day. 

19  Q      When  Mr.  Coleman  left,  did  you  say  to 

20  yourself,  this  seems  like  a  --  something  that's 

21  important? 

22  A      Did  I  say  to  myself? 
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Q      Did  you  think  to  yourself  this  is  something 
that's  important? 

MR.  KRAVITZ:    What's  "this"? 
BY  MR.  CHERTOFF: 

Q      What  Mr.  Coleman  has  come  in  to  tell  me 
about  that  there  are  big  people  his  client  can 
cooperate  against. 

A      I  don't  recall  specifically  what  I  thought 
when  he  left. 

I  will  tell  you,  I  can  tell  you  that  during 
that  period  of  time,  and  subsequently,  what  I  have 
thought  was  that  if  David  Hale  and  Randy  Coleman  had 
specific  information  of  any  substance  that  would  have 
been  useful  to  Mr.  Hale  in  a  cooperation  agreement, 
that  they  would  have  made  arrangements  to  proffer 
that  information. 

Q      But  on  Tuesday  after  Labor  Day  when 
Mr.  Coleman  talked  about  big  people  your  testimony  is 
you  didn't  ask  him  anything  about  who  those  big 
people  were;  correct? 

A      That's  correct,  been  objected  to  as 
repetitive  and  now  argumentative. 


1  Q      And  after  Mr.  Coleman  left,  you  didn't  go 

2  right  to  Mr.  Jackson  and  say,  in  substance, 

3  Mr.  Coleman  has  told  me  that  Mr.  Hale  has  big  people 

4  who  he  can  cooperate  against,  do  you  know  who  those 

5  might  be? 

6  A      I  don't  recall  whether  1  spoke  with 

7  Fletcher  about  it  on  that  same  day.    I  did  talk  with 

8  Fletcher  about  the  meeting  with  David  Hale  and  what 
David  Hale  --  I'm  sorry,  with  Randy  Coleman  and 
talked  with  him  about  what  Randy  Coleman  wanted.   I 
related  that  to  him  because  Fletcher  was  handling  the 
matter  and  it  was  his  responsibility. 

Q      When  you  related  it  to  Mr.  Jackson,  was 
that  in  his  office? 

A      It  was  in  the  U.S.  Attorney's  Office.    I 
don't  recall  exactly  where  in  the  U.S.  Attorney's 
office. 

Q      What  did  you  tell  Mr.  Jackson? 

A      I  told  him  what  had  happened  at  the 
meeting. 

Q      Did  you  tell  him  about  the  comment 
Mr.  Coleman  made  concerning  big  people? 
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1  A      I  told  him  about  the  meeting.   I  am  sure  I 

2  must  have  related  that,  too,  but  I  don't  recall 

3  specifically. 

4  Q      Now  at  that  point  you  knew  from  Mr.  Jackson 

5  that  at  least  Governor  Tucker's  name  had  come  up  in 

6  the  context  of  this  Hale  matter;  correct? 

7  A      I  knew  that  from  Fletcher. 

8  Q      You  knew  that  before  Mr.  Coleman  came  in? 

9  A      That's  right. 

10  Q      When  you  went  back  to  Fletcher  Jackson 

1 1  after  Mr.  Coleman  came  in  around  Labor  Day,  did  you 

12  suggest  to  —  did  you  have  any  discussion  with 

13  Mr.  Jackson  about  whether  Governor  Tucker  was  one  of 

14  the  big  people  that  Mr.  Hale  might  cooperate  against? 

15  A      Did  I  ask  Fletcher  about  that? 

16  Q      Yes,  did  you  say,  in  substance,  Fletcher, 

17  Coleman  has  come  in  saying  Hale  can  cooperate  against 

18  big  people,  you  think  he  is  talking  about  Tucker? 

19  A      No,  I  did  not  ask  him  that. 

20  Q      Did  you  have  any  discussion  with  Jackson, 

21  after  the  meeting  with  Coleman  where  the,  quote,  "big 

22  people"  came  up,  in  which  you  and  Fletcher  Jackson 
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1  discussed  who  might  be  the  big  people  that  Hale  could 

2  be  cooperating  against? 

3  A      I  don't  recall  having  a  meeting  just  with 

4  Fletcher  and  me.   There  were  meetings  after  my 

5  meeting  with  Randy  Coleman.   There  was  a  meeting  in 

6  late  September  with  people  from  the  FBI  where  that 

7  was  discussed. 

8  Q      But  I  am  still  focused  on  this  meeting  that 

9  you've  indicated  you  had  shortly  after  the  Coleman 

10  meeting,  where  you  told  Fletcher  Jackson  what  Coleman 

1 1  had  said. 

12  That's  what  I  want  to  keep  focused  on  now 

13  for  the  moment.    In  that  meeting,  when  you  reported 

14  your  conversation  with  Coleman  to  Mr.  Jackson,  did 

15  you  tell  Mr.  Jackson  or  did  you  discuss  with 

16  Mr.  Jackson,  whether  one  of  the  big  people  Hale  was 

17  mentioning  cooperating  against  was  Jim  Guy  Tucker? 

18  A      No.    I  don't  recall  that.   But  I  don't 

19  recall  the  specific  conversation.   I  know  that  I  told 

20  Fletcher  about  the  meeting  with  Randy  Coleman. 

21  Q      So,  did  you  and  Mr.  Jackson  discuss  what 

22  you  would  do  to  pursue  this  matter? 
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1  A      Did  we  discuss  what  we  would  do  to  pursue 

2  what  matter? 

3  Q      The  Hale  matter  and  this  issue  about  Hale 

4  having  big  people  to  cooperate  against. 

5  A      Fletcher  Jackson  was  pursuing  that 

6  investigation.   I  expected  Fletcher  to  pursue  it  in 

7  the  normal  course  of  business. 

8  Q      But  when  you  went  in  to  tell  Mr.  Jackson 
about  the  meeting  you  had  with  Coleman  where  Coleman 
talked  about  big  people,  you  had  a  conversation  with 
Mr.  Jackson,  right? 

A      I  had  a  conversation  with  Mr.  Jackson,  and 
related  to  him  the  contents  of  the  meeting  with  Randy 
Coleman.   I  don't  remember  specifically  what  was 
said.    I  don't  remember  specifically  where  it 
occurred.   I  may  have  run  into  him  in  the  hallway;  I 
may  have  spoken  to  him  on  the  telephone.   You  can  ask 
me  about  this  for  the  rest  of  the  day  but  I  told  you 
everything  I  remember  about  it. 

Q      In  this  conversation,  did  you  and 
Mr.  Jackson  discuss  what  further  steps  should  be 
taken  to  pursue  whether  Hale  had  any  cooperation  of 
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1  value  to  give? 

2  A      I  expected  —  no,  I  did  not.    I  expected 

3  Fletcher  Jackson  to  pursue  that  investigation  in  the 

4  normal  course  of  business.    I  was  a  new  United  States 

5  Attorney.   There  were  a  lot  of  defense  attorneys  who 

6  wanted  to  take  advantage  of  a  change  in  the  U.S. 

7  Attorney's  Office  to  gain  an  advantage  for  their 

8  client.   And  I  was  determined  that  that  was  not  going 
to  happen.   And  I  left  --  I  did  not  reassign  cases 
when  I  came  in.    I  left  investigations  and  cases  with 
the  people  who  were  assigned  to  them  when  I  got 
there. 

And  I  expected  them  to  continue  to  pursue 
them.   That's  what  I  expected  Fletcher  to  do.    It  was 
his  case. 

Q      So  you  reported  the  information  to  Fletcher 
Jackson  but  you  had  —  but  your  recollection  is  at 
that  time  you  had  no  discussion  with  him  about  what 
steps  ought  to  be  taken  to  see  if  this  cooperation 
could  be  pursued;  right? 

A      Ask  the  question  again. 

MR.  CHERTOFF:    Can  I  get  it  read  back. 
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1  (The  reporter  read  the  record  as  requested.) 

2  THE  WITNESS:    I  don't  remember  specifically 

3  having  a  conversation  about  that.   I  can  tell  you 

4  generally  what  was  going  on,  but  not  the  specific 

5  conversations.   I  know  that  generally  the 

6  understanding  was  that  David  Hale  did  not  want  to 

7  plead  to  a  felony  and  that  David  Hale  was  unwilling 

8  to  actually  proffer  his  testimony. 

9  BY  MR.  CHERTOFF: 

10  Q      When  you  say  "generally,"  is  this  referring 

1 1  to  generally  in  this  conversation  you  had  with 

12  Jackson  in  early  September? 

13  A      I  am  talking  about  generally.   That's  what 

14  was  going  on.    The  conversations  with  Randy  Hale,  the 

15  correspondence  that  took  place  during  that  period  of 

16  time,  that's  what  was  going  on. 

17  MR.  BEN-VENISTE:    I  think  you  said  Randy 

18  Hale. 

19  THE  WITNESS:    I'm  sorry.    I  meant  Randy 

20  Coleman.   Thank  you. 

21  BY  MR.  CHERTOFF: 

22 Q      When  did  you  first  see  a  copy  of  the 
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1  initial  referral  sent  by  the  RTC  to  the  Department  of 

2  Justice  regarding  Madison  Guaranty? 

3  A      Sometime  in  late  August  of  1993. 

4  Q      How  did  you  come  to  see  it? 

5  A      It  was  on  my  desk. 

6  Q      How  did  it  get  there? 

7  A      I  am  not  certain. 

8  Q      You  walked  in  one  day,  it  was  laying  there? 

9  A      I  walked  in  one  day  and  it  was  on  my  desk, 

1 0  with  a  number  of  other  matters  that  were  there  to  be 

1 1  reviewed.   In  retrospect  I  suspect,  and  I  am 

12  speculating  now,  that  I  may  have  said  something  to 

13  Richard  Pence  after  meeting  with  Fletcher  Jackson 

14  initially,  or  Fletcher  may  have  said  something  to 

15  Richard  Pence,  I  am  not  certain.   I  never  went  back 

16  and  questioned  anybody.    I  looked  at  it,  gave  it  to 

17  my  secretary  and  she  put  it  back  in  the  vault  where 

18  it  came  from. 

19  Q      After  you  looked  at  it,  what  did  you  do? 

20  A      I  didn't  do  anything. 

2 1  Q      Your  understanding  in  late  August  from 

22  Mr.  Jackson  was  that  this  referral  was  closed? 
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A      Yes. 

Q      Why  did  you  look  at  a  closed  referral? 

A      It  was  on  my  desk. 

Q      Did  you  read  it? 

A      I  glanced  at  it. 

Q      Did  you  ask  your  Secretary  why  is  a  closed 
referral  on  my  desk? 

A      No. 

Q      Did  you  notice  that  it  ~  the  mentions  in 
the  referral  of  Governor  Tucker? 

A      I  don't  recall  that  now  but  I  may  have  -- 
I'm  sure  that  I  noticed  it  at  the  time. 

Q      Did  you  notice  the  mentions  of 
Mr.  McDougal? 

A      Did  I  notice  it? 

Q      Yes. 

A      I  looked  at  the  referral  at  the  time.    I 
don't  remember  now  --  I  don't  remember  what  I  noticed 
at  the  time. 

Q      Did  you  notice  the  mention  of  the  Clintons? 

A      Mr.  Chertoff,  we  can  go  through  it  page  by 
page.   I  have  answered  the  question. 


80 


Q      Not  every  page  but  I  want  to  ask  you  about 
the  Clintons,  did  you  notice  the  Clintons  were 
mentioned  in  the  referral? 

A      I  looked  at  the  referral  at  the  time.   If 
they  were  there,  I  am  sure  I  noticed  it. 

Q      Did  that  cause  a  reaction  in  you? 

A      Not  --  no,  not  really  because  that  had  been 
reported  in  the  media  the  year  before.   I  knew  that 
was,  the  referral,  that  was  the  subject  of  those 
stories,  it  was  the  same  day. 

Q      What  referral  was  reported  in  the  media  the 
year  before? 

A      There  were  stories  about  Whitewater  and 
the  —  and  Madison  or  something  that  had  been 
reported  during  the  '92  campaign. 

Q      There  was  a  story  about  a  criminal  referral 
in  the  '92  campaign? 

A  I  don't  know  if  it  was  about  the  criminal 
referral  but  it  was  the  same  matter  or  that  was  my 
recollection. 

Q  You  were  aware  in  the  '92  campaign  the 
issue  of  Whitewater  and  the  President  had  come  up  in 
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1  the  campaign;  right? 

2  A      That's  my  recollection. 

3  Q      And  when  you  saw  that  there  was  actually  a 

4  criminal  referral  mentioning  Whitewater  and 

5  mentioning  the  Clintons,  did  that  catch  your 

6  attention? 

7  A      I'm  sure  it  did.    I  mean  I  looked  at  the 

8  referral.   It  was  on  my  desk. 

9  Q      And  what  was  your  reaction  when  you  saw 

10  that  there  was  a  criminal  referral  that  mentioned 

1 1  Whitewater  and  the  Clintons,  and  that  was  a  subject 

12  that  had  come  up  in  the  campaign  the  year  before; 

13  what  was  your  reaction? 

14  A      I  don't  recall  that  I  had  a  reaction. 

15  Q      Did  you  call  Mr.  Jackson? 

16  A      No. 

17  Q      Did  you  ask  somebody  what  --  what  this  is, 

1 8  why  this  is  on  your  desk? 

19  A      No.    You  have  to  understand,  I  came  to  the 

20  U.S.  Attorney's  Office.   There  hadn't  been  a  U.S. 

21  Attorney  there,  there  had  been  an  acting  U.S. 

22  Attorney  since  the  beginning  of  March.   There  were 
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1  all  kinds  of  things  on  my  desk. 

2  Q      Were  there  other  things  involving  the 

3  President  of  the  United  States  on  your  desk? 

4  MR.  BEN-VENISTE:    Do  you  really  mean  to  ask 

5  that  question? 

6  BY  MR.  CHERTOFF: 

Q      Were  there  other  things  of  a  magnitude, 

8  involving  defendants  or  witnesses  or  individuals 

9  being  mentioned  that  were  comparable  to  the  President 

1 0  and  the  governor  on  your  desk? 

1 1  MR.  BEN-VENISTE:    I  object  to  the  form  of 

12  the  question.    I  think  we  are  talking  about  a 

13  document  dated  sometime  in  1992  that  is  being 

14  reviewed  now  in  1993  by  this  witness. 

15  MR.  CHERTOFF:    That's  correct.   Is  that  an 

16  objection  or  observation? 

17  MR.  BEN-VENISTE:    That  is  observation  and  a 

18  general  objection  to  the  argumentative  tone  of  your 

19  voice. 

20  BY  MR.  CHERTOFF: 

21  Q      You  can  answer  the  question. 

22  A      I'm  sorry,  I  have  forgotten  what  the 
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1  question  is. 

2  MR.  CHERTOFF:    Get  it  read  back. 

3  (The  reporter  read  the  record  as  requested.) 

4  THE  WITNESS:    I  think  the  simple  answer  is 

5  no,  but  you  have  to  understand  that  that  was  a  — 

6  that  referral  was  there.   I  assumed  that  Richard  or 

7  someone  had  caused  it  to  be  placed  on  my  desk  so  that 

8  I  would  know  what  it  was  about. 

9  But  my  understanding  was  that  it  was 

10  closed,  that  the  matter  had  been  reviewed  and  it  was 

1 1  over.    So  it  didn't  strike  me  as  being  very 

12  important. 

13  BY  MR.  CHERTOFF: 

14  Q      Now,  did  this  --  you  indicated  this 

1 5  referral  was  on  your  desk  in  late  August,  did  this 

16  come  to  mind  when  you  had  your  meeting  with 

17  Mr.  Coleman  right  after  Labor  Day? 

18  A      I  don't  remember  specifically  that  it  did. 

19  Q      Did  you  have  a  meeting  with  Mr.  Irons  in 

20  mid-September  concerning  the  Hale  matter? 

21  A      Mid-September? 

22 Q      Yes.    Around  September  13th. 
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1  A      I  had  a  number  of  meetings  with  Mr.  Irons 

2  because  he  was  the  head  of  the  3  squad  and  we  visited 

3  on  a  number  of  occasions  about  a  number  of  different 

4  things.    So  we  may  have,  I  don't  recall  specifically 

5  a  meeting  on  September  the  13th,  however. 

6  Q      Let  me  show  you,  to  refresh  your 

7  recollection,  what's  been  produced  to  us  with  Bates 

8  number  for  identification  6772,  and  let  me  ask  you, 

9  is  that  a  portion  of  your  calendar? 

10  A      No.    Wait  a  minute,  it  is  my  writing  at  the 

1 1  top.    I  ~  that's  my  ~  the  September  '93  note  at  the 

12  top  is  my  writing. 

13  Q      Is  your  calendar? 

14  A      I  am  trying  to  tell  you  the  answer  to  this 

15  question.    I'm  sure  it  must  be. 

16  Q      Is  your  secretary's  handwriting  on  this? 

17  A      I  think  that  is  my  secretary's  handwriting. 

18  Q      Who  is  Don  Whitehead? 

19  A      Don  Whitehead  was  the  assistant  special 

20  agent  in  charge  of  the  FBI  at  the  time,  Arkansas. 

21  Q      Was  he  above  Mr.  Irons? 

22  A      He  was. 
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1  Q      Was  there  a  special  agent  in  charge? 

2  A      Yes. 

3  Q      So  Mr.  Whitehead  was  number  two? 

4  A      Yes. 

5  Q      Was  this  a  meeting  about  David  Hale? 

6  A      No.    I  can  tell  you  from  looking  at  the 

7  calendar  what  this  meeting  was  about. 

8  Q      What  was  it  about? 

9  A      David  Hale  may  have  been  discussed. 

10  Q      I  don't  care  about  other  cases. 

11  A      It  was  about  Medicaid  fraud. 

12  Q      What  was  the  discussion  of  David  Hale  at 

13  the  meeting? 

14  A      I  don't  know  that  there  was  a  discussion 

15  about  David  Hale  at  the  meeting.   I  can  tell  you  it 

16  was  about  Medicaid  fraud.    I  can  tell  by  2:00  meeting 

17  with  Marie  Miller,  at  the  Arkansas  Attorney  General's 

18  office.   She  was  the  head  of  the  Medicaid  fraud  unit 

19  at  the  time,  and  Debbie  N-y-e,  general  counsel  for 

20  the  Arkansas  Department  of  Human  Services.   I  had  a 

21  meeting  to  discuss  Medicaid  fraud  and  the 

22  relationship  between  the  U.S.  Attorney's  Office  and 


1  Medicaid  fraud  unit. 

2  Q      In  the  conversation  — 

3  A      And  Steven  Irons  and  Don  Whitehead  called, 

4  or  one  of  them  called  and  wanted  to  meet  with  me 

5  before  I  met  with  Marie  and  Debbie. 

6  Q      In  the  conversation,  did  Mr.  Irons  or 

7  Mr.  Whitehead  talk  to  you  about  David  Hale  matter? 

8  A      I  don't  recall  that  they  talked  to  me  about 

9  David  Hale. 

10  Q      During  the  first  couple  of  weeks  of 

1 1  September,  did  you  have  phone  conversations  with 

12  Mr.  Coleman  about  David  Hale? 

13  A      I  think  that  Randy  and  I  did  talk  on  the 

14  telephone  but  I  don't  remember  specifically  when. 

15  And  I  don't  remember  the  specific  conversations. 

16  Q      Did  he  call  you  up? 

17  A      I  don't  recall  that  I  ever  --  I  don't 

18  recall  that  I  ever  called  him  so  he  must  have  called 

19  me  but  I  am  not  positive  about  that. 

20  Q      In  these  conversations,  did  you  ask  him  to 

21  describe  to  you  the  people  that  Mr.  Hale  would  be 

22  cooperating  against,  or  offered  to  cooperate  against? 
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1  A      No,  I  did  not. 

2  Q      Did  you  have  conversations  during  these  ~ 

3  during  this  two-week  period  after  Labor  Day  with 

4  anybody  from  the  FBI  concerning  David  Hale  and  his 

5  potential  cooperation? 

6  A      I  may  have. 

7  Q      Do  you  remember  who? 

8  A      I  feel  certain  that  at  some  point  I  would 

9  have  related  to  Steve  Irons  the  meeting  that  Randy 

10  Coleman  and  I  had. 

1 1  Q      The  meeting  you  had  ~ 

12  A      I  don't  remember  specifically  doing  that. 

13  Q      Did  you  have  discussions  with  anybody  in 

14  your  office  or  in  the  FBI  during  this  two-week  period 

15  about  what  was  going  on  with  Madison  Guaranty  in 

16  terms  of  any  investigative  activity? 

17  A      With  anybody  in  my  office? 

18  Q      Or  in  the  FBI. 

19  A      At  some  point  in  early  September,  Michael 

20  Johnson  became  my  first  assistant  and  I  discussed 

21  this  matter  with  him.   And  I  know  specifically  that 

22  when  I  got  the  first  letter  from  Randy  Coleman,  that 

1  I  discussed  that  letter  and  the  response  that  I  wrote 

2  to  that  letter  with  Michael  Johnson. 

3  Q      Before  you  got  the  first  letter  from  Randy 

4  Coleman,  had  you  told  Michael  Johnson  about  the 

5  conversation  that  you  had  with  Mr.  Coleman  right 

6  after  Labor  Day? 

7  A      I  don't  remember  if  I  told  him  about  it 

8  before  I  got  that  letter,  but  I  am  sure  at  some  point 

9  I  told  him  about  it. 

10  Q      When  you  made  Mr.  Johnson  your  first 

1 1  assistant,  did  you  sit  down  with  him  and  review 

12  office  priorities? 

13  A      Office  priorities? 

14  Q      Yes,  what  the  priorities  in  the  office  were 

15  going  to  be. 

16  A      We  didn't  have  a  lot  of  time  to  sit  down 

17  and  talk  about  it.    We  were  in  the  midst  of  moving  to 

1 8  private  office  space.   The  office  actually  moved 

19  October  1,  and  I  had  my  hands  full  with  that.   That 

20  was  the  number  one  priority  at  the  time  because  we 

21  had  to  be  out  of  there. 

22  I  also  discussed  with  Michael  the  fact  that 
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1  I  wanted  a  comprehensive  inventory  of  the  cases  that 

2  were  in  the  office  and  that  I  wanted  to  develop  a 

3  system  for  ranking  those  cases  or  rating  those  cases 

4  when  they  came  in,  so  that  we  could  tell  apples  from 

5  oranges,  so  that  we  could  compare  the  documents  among 

6  the  various  assistants  and  tell  what  people  had. 

7  Q      So  before  you  got  your  first  letter  from 

8  Mr.  Coleman  in  mid-September,  hadn't  you  and 

9  Mr.  Johnson  had  any  discussion  about  David  Hale,  his 

10  case,  or  any  cooperation  he  was  proposing  to  give? 

11  A      I  don't  remember  specifically  if  we  had 

12  talked  about  it  before  that  letter  came  in.    I  don't 

13  remember  when  the  letter  came,  for  one  thing. 

14  Q      When  you  had  phone  conversations  with 

15  Mr.  Coleman  before  the  letter  came  in,  did  you  reach 

1 6  out  for  Mr.  Jackson  to  inform  her  about  the 

1 7  conversations? 

18  A      I  am  sure  that  I  did.    I  don't  remember 

19  specifically  doing  that  but  I  felt  it  was  very 

20  important  that  assistants  not  get  the  impression  that 

21  I  was  —  that  I  was  coming  in  to  change  things,  to 

22  remove  them  from  investigations.   I  wanted  the  office 

90 

1  to  continue  to  run  in  the  normal  course  of  business. 

2  Q      Now,  I  am  going  to  show  you  what  has  been 

3  marked  with  Bates  numbers  7640  for  identification. 

4  Do  you  recognize  that  letter? 

5  A      Yes. 

6  Q      Was  this  the  first  letter  you  got  from 

7  Mr.  Coleman  regarding  David  Hale? 

8  A      I  believe  that  it  is. 

9  Q      And  --  I  want  to  take  a  moment  to  read  the 

10  letter. 

11  A      I  have  read  it  before.   Go  ahead. 

12  Q      Was  it  your  understanding  that  Mr.  Jackson 

13  had  in  fact  planned  on  indicting  Mr.  Hale  in  the 

14  third  week  of  —  in  or  around  the  third  week  of 

15  September  1993? 

16  A      Yes,  it  was. 

17  Q      Did  you  have  a  practice  in  your  office  of 

18  having  prosecution  memos  done? 

19  A      That  practice  was  not  there  when  I  came,  I 

20  don't  believe. 

21  Q      Did  you  review  indictments  before  they  were 

22  issued? 
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1  A      Yes. 

2  Q      Did  you  sign  indictments  personally? 

3  A      No. 

4  Q      Who  signed  indictments? 

5  A      The  assistant  who  is  handling  the  case  did 

6  and  does. 

7  Q      And  did  you  review  the  indictment  of  David 

8  Hale? 

9  A      I'm  sure  that  I  saw  the  indictment  of  David 

10  Hale. 

11  Q      Do  you  remember  when  that  was? 

12  A      We  have  a  grand  jury  planning  meeting  on 

13  the  Thursday  morning  before  the  grand  jury  convenes 

14  the  following  Tuesday. 

15  Q      And  in  that  meeting,  was  it  the  custom  and 

16  practice  to  show  draft  indictments  to  the  U.S. 

17  Attorney? 

18  A      Draft  indictments  are  actually  turned  in 

19  the  day  before  that  meeting. 

20  Q      In  the  meeting,  in  September  1993,  or  in 

21  the  fall  of  1993,  was  it  your  custom  and  practice  to 

22  discuss  at  these  planning  meetings  the  indictments 
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1  that  were  proposed  to  come  up? 

2  A      We  do  discuss  them,  yes. 

3  Q      In  September  1993,  who  participated  in  the 

4  planning  meeting  in  advance  of  the  Hale  indictment? 

5  A      Whichever  assistants  were  in  the  office  on 

6  that  day.   They  are  all  expected  to  be  there  but 

7  sometimes  there  are  court  appearances  or  other  things 

8  that  conflict. 

9  Q      You  mean  there  is  -  it  was  the  practice 

10  until  the  fall  of  1993  to  have  all  the  assistants  who 

1 1  were  available  in  the  office  collect  to  discuss  all 

12  the  pending  indictments  for  the  next  week? 

13  A      That's  correct. 

14  Q      And  -- 

15  MR.  FISHMAN:    When  we  say  "discussed,"  you 

1 6  mean  the  substance  or  the  fact  that  they  are 

17  happening? 

18  BY  MR.  CHERTOFF: 

19  Q      What  was  discussed  at  these  meetings? 

20  A      They  --  it  is  a  meeting  to  plan  the  grand 

21  jury  session  for  the  following  week. 

22  Q      Is  it  a  scheduling  meeting  or  a  meeting 
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1  where  people  discuss  whether  indictments  are  well 

2  drafted  or  whether  there  is  sufficient  evidence? 

3  A      It  is  a  scheduling  meeting. 

4  Q      So  how  long  did  it  last? 

5  A      I  don't  recall  specifically  how  long  that 

6  one  lasted.   That  was  the  first  scheduling  meeting 

7  that  occurred  in  the  office  when  I  became  U.S. 

8  Attorney. 

9  Q      The  one  in  September? 

10  A      September. 

1 1  Q      When  you  got  the  Hale  draft  indictment,  did 

12  you  discuss  it  with  anybody? 

13  A      I  don't  recall  discussing  it  with  anyone. 

14  Q      Did  you  review  it? 

15  A      I  saw  it.    I  am  sure  I  did.    I  am  sure  I 

16  read  indictments. 

17  Q      Did  you  have  questions  about  it? 

18  A      I  don't  recall  having  questions  about  it. 

19  Q      You  knew  that  the  Hale  case  would  have  some 

20  public  attention;  right? 

21  A      I  did. 

22  Q      Were  you  concerned  about  making  sure  the 
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1  indictment  was  well  crafted? 

2  A      That's  always  a  concern. 

3  Q      Did  you  speak  with  anybody  to  have  their 

4  opinion  about  whether  the  indictment  was  well 

5  crafted? 

6  A      I  don't  recall  having  any  specific 

7  discussion  with  anyone,  but  copies  of  the  indictments 

8  are  given  to  the  U.S.  Attorney  and  to  the  first 

9  assistant,  so  I  knew  that  Michael  had  reviewed  that 

10  indictment. 

1 1  Q      Did  you  talk  about  it  with  him? 

12  A      And  I  knew  that  ~  I'm  sorry,  I  wasn't 

13  finished  with  my  answer. 

14  And  I  also  knew  that  that  was  an 

15  investigation  that  Richard  Pence  had  followed  as  the 

16  acting  United  States  Attorney,  Richard  never 

17  expressed  any  reservations  about  continuing  to  pursue 

18  the  course  of  action  that  had  been  planned  on  that 

19  indictment. 

20  Q      Did  you  discuss  your  ~  had  you  discussed 

21  your  meeting  in  telephone  conversations  with 

22  Mr.  Coleman,  with  Mr.  Pence  before  Mr.  Hale  was 
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1  indicted? 

2  A      I  may  have.   Richard  and  I  talked 

3  extensively  during  the  first  few  weeks  I  was  there 

4  about  any  number  of  things.    And  Richard  was  very 

5  busy  also  getting  back  to  his  —  he  was  carrying  a 

6  full  caseload.   But,  so  he  was  busy  getting  back  to 

7  the  business  that  he  had  been  doing  before,  but  we 

8  talked  about  a  number  of  things.    I  am  sure  we  talked 

9  about  that. 

10  Q      You  would  have  gotten  a  draft  of  the 

1 1  indictment  a  week  before  the  indictment  was  proposed 

12  to  be  handed  down? 

13  A      No.    I  would  have  gotten  the  indictment, 

14  the  indictment  should  have  been  ~  the  schedule  was 

15  the  indictment  was  to  be  turned  in  by  1:00  on 

16  Wednesday.  The  scheduling  meeting  was  on  Thursday 

17  morning,  the  grand  jury  convened  the  following 

18  Tuesday. 

19  Q      When  you  had  the  grand  jury  scheduling 

20  meeting,  had  you  already  received  any  telephone  calls 

21  from  reporters  concerning  allegations  that  Hale  had 

22  made  about  the  President? 

96 

1  A      Telephone  calls  from  reporters? 

2  Q      Yes. 

3  A      No,  sir. 

4  Q      Had  you  gotten  information  from  any  source 

5  that  reporters  were  asking  questions  about  Hale 

6  having  information  about  the  President  or  Governor 

7  Tucker? 

8  A      Before  the  scheduling  meeting? 

9  Q      Right. 

10  A      I  don't  believe  so. 

1 1  Q      Directing  your  attention  to  the  letter  of 

12  September  15th,  in  that  first  full  paragraph,  the 

13  first  long  paragraph,  Mr.  Coleman  says  "from  our  very 

14  first  meeting  Fletcher  expressed  a  great  deal  of 

1 5  reluctance  to  enter  into  such  negotiations  and  indeed 

16  has  related  to  me  that  he  would  not  take  the 

17  responsibility  for  making  any  such  recommendation." 

1 8  Did  you  talk  to  Mr.  Jackson  about  that 

1 9  statement? 

20  A      I  don't  recall  specifically  discussing  that 

21  with  Fletcher  but  by  September  the  15th,  I  had  some 

22  appreciation  for  Fletcher's  personality  and  the  kinds 


6094 

97 

1  of  statements  he  was  likely  to  make. 

2  Q      Well,  putting  aside  his  personality,  did 

3  you  want  to  verify  with  Mr.  Jackson  whether  in  fact 

4  Mr.  Coleman  had  been  told  that  Mr.  Jackson  would  not 

5  take  responsibility  for  entering  into  negotiations 

6  over  David  Hale? 

7  A      Did  I  talk  with  Fletcher  about  whether  he 

8  had  said  that? 

9  Q      Yes. 

10  A      I  don't  recall  specifically  discussing  that 

1 1  with  Fletcher. 

12  Q      Did  that  statement  concern  you? 

13  A      This  whole  letter  concerned  me. 

14  Q      I  am  asking  did  this  statement  concern  you, 

15  the  statement  that  the  assistant  was  not  —  was  not 

16  willing  to  take  responsibility  for  making  a 

17  recommendation  regarding  the  plea  negotiation? 

18  A      It  would  have  concerned  me  had  I  thought 

19  that  it  was  true.    If  I  thought  I  had  an  assistant 

20  who  simply  wasn't  willing  to  take  responsibility  for 

21  a  case  that  had  been  assigned  to  him,  I  would  be  very 

22  concerned  about  that. 


1  Q      Did  you  talk  to  Mr.  Jackson? 

2  A      I  am  sure  I  talked  to  Mr.  Jackson  about 

3  this,  but  I  also  didn't  regard  this  as  serious. 

4  Q      You  didn't  regard  this  statement  as 

5  serious? 

6  A      It  is  the  kind  of  statement  that  Fletcher 

7  would  make  without  really  meaning  it.    I  don't  even 

8  know  if  Fletcher  said  it  but  Fletcher  was  handling 

9  the  case.   Fletcher  was  working  on  it.    Fletcher 

10  would  --  Fletcher  was  taking  responsibility  for  it. 

1 1  Q      But  in  light  of  what  on  its  face  appears  to 

12  be  a  complaint  about  the  way  Fletcher  Jackson  was 

13  handling  the  case,  did  you  ask  him  what  is  this 

14  about? 

15  A      I'm  sure  that  I  discussed  this  with 

16  Fletcher,  I  don't  recall  the  specific  conversation. 

17  But  Mr.  Coleman  had  already  been  told  that  if  he  was 

18  serious  about  entering  into  a  cooperation  agreement, 

19  that  his  client  was  going  to  have  to  take  a  felony, 

20  and  that  he  had  to  proffer  his  testimony  so  that  it 

21  could  be  evaluated. 

Q      You  would  have  to  proffer  his  testimony 
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1  when?  After  he  took  the  felony? 

2  A      No.    He  needed  ~  he  could  proffer  his 

3  testimony  under  an  offer  of  use  immunity,  but  he 

4  needed  to  do  that  in  order  for  us  to  be  able  to  tell 

5  whether  he  was  —  in  order  for  us  to  be  able  to 

6  evaluate  whether  his  client  had  anything  to  deal 

7  with. 

8  Q      In  advance  of  getting  an  actual  proffer 

9  from  the  witness,  did  you  ask  Mr.  Coleman  whether  he 

10  could  give  you  an  attorney  proffer  stating  generally 

1 1  the  kinds  of  things  that  Mr.  Hale  might  be  prepared 

12  to  testify  about? 

13  A      Did  I  ask  Mr.  Coleman  to  do  that? 

14  Q      Yes. 

15  MR.  KRAVITZ:    At  what  time? 

16  BY  MR.  CHERTOFF: 

17  Q      On  or  about  this  letter,  September  15. 

18  A      Mr.  Coleman  never  did  that. 

19  Q      Did  you  ask  him  to  do  it? 

20  A      Did  I  ask  him  to  do  it? 

21  Q      Right. 

22 A      I  don't  recall  specifically  asking  him  to 
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1  do  it.    But  I  was  available  if  he  wanted  to  meet.   I 

2  was  available  when  he  called  me  on  the  telephone,  and 

3  I  responded  to  his  letters. 

4  Q      Now,  in  the  next  paragraph  it  indicates 

5  that  the  --  talks  about,  "I  cannot  help  but  believe 

6  that  this  reluctance  is  borne  out  of  potential 

7  political  sensitivity  and  fallout  regarding  the 

8  information  which  Mr.  Hale  could  provide  to  your 

9  office. 

10  "But  at  the  same  time,  it  is  information 

1 1  which  would  be  of  substantial  assistance  in 

12  investigating  the  banking  and  borrowing  practices  of 

13  some  individuals  in  the  elite  political  circles  of 

14  the  State  of  Arkansas  past  and  present." 

15  Did  you  wonder  what  this  reference  to 

16  "individuals  in  the  elite  political  circles"  were? 

17  A      Did  I  wonder? 

18  Q      Yes. 

19  A      I  don't  remember. 

20  Q      Did  you  have  a  sense  or  an  opinion  about 

2 1  who  you  thought  he  was  referring  to? 

22  A      I  don't  remember. 
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1  Q      Based  upon  your  discussions  with  Fletcher 

2  Jackson,  in  August,  based  upon  your  having  looked  at 

3  the  original  criminal  referral  from  the  RTC,  based 

4  upon  your  having  read  the  newspapers  in  1992,  did  it 

5  occur  to  you  that  these  were  references  to  the  former 

6  and  then  current  governors  of  Arkansas? 

7  MR.  FISHMAN:    Wait.   Let  me  interpose  a 

8  question.   Are  you  asking  her  whether  the  day  she 

9  received  that  letter  is  that  what  went  through  her 

10  mind  or  now  as  she  sits  here? 

1 1  BY  MR.  CHERTOFF: 

12  Q      No,  I  am  asking  at  the  time  you  got  the 

13  letter. 

14  A      I  don't  remember. 

15  Q      Did  you  speak  to  Mr.  Jackson,  and  say 

16  who  —  what  ~  who  are  the  people  in  elite  political 

17  circles  that  this  guy  is  talking  about? 

18  A      It  never  occurred  to  me  that  Mr.  Jackson 

19  knew  anybody  in  elite  political  circles. 

20  Q      I  didn't  ask  whether  Mr.  Jackson  knew 

21  people  in  -- 

22 A      I  told  you  about  the  conversations  I  had 
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1  with  Mr.  Jackson  and  about  what  was  generally  going 

2  on.    I  don't  remember  a  specific  conversation 

3  regarding  that  subject. 

4  MR.  BEN-VENISTE:    I  have  to  reiterate  an 

5  objection  to  arguing  with  the  witness.   You  know, 

6  there  is  a  way  to  elicit  the  information  and  I  think 

7  without  arguing  about  it  and  without  repeating  the 

8  questions  in  the  manner  that  you  have  done,  Mike.    I 

9  think  on  the  substantive  questions,  if  Mr.  Coleman 

10  wanted  them  to  know  who  the  people  were,  he  would 

1 1  have  said  so. 

12  MR.  CHERTOFF:    It  is  wholly  inappropriate 

13  for  you  to  start  making  statements  on  the  record 

14  based  on  your  own  personal  opinion.    If  you  have  an 

15  objection  as  to  form,  make  the  objection  as  to  form. 

16  The  witness  will  answer.   For  you  to  make 

17  observations  on  record  is  completely  inappropriate. 

18  MR.  BEN-VENISTE:    Well,  Michael,  I'm  sorry 

19  if  you  think  it  is  inappropriate.   Maybe  it  is  sort 

20  of  guidance  in  terms  of  how  to  save  some  time  here. 

21  BY  MR.  CHERTOFF: 

22  Q      My  question  was:    When  you  got  the  letter 
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1  referring  to  elite  political  circles,  did  you  ask 

2  either  Mr.  Jackson  or  Mr.  Pence  or  Mr.  Johnson  if, 

3  based  on  their  knowledge  of  the  investigations  or 

4  previous  dealings  with  Mr.  Coleman,  they  had  any  idea 

5  who  these  people  were? 

6  A      No.    However,  you  have  to  understand  that 

7  my  feeling  was  Mr.  Coleman  was  simply  trying  to  buy 

8  time  for  his  client,  and  that's  not  unusual  in 

9  criminal  matters.   He  was  trying  to  buy  some  time  and 

10  delay  an  indictment,  they  were  searching  desperately 

1 1  for  anything  they  could  find  to  keep  David  Hale  from 

12  being  indicted. 

13  Q      How  did  you  know  that  ~ 

14  MR.  FISHMAN:    I'm  sorry,  Mr.  Chertoff,  I 

15  don't  think  she  was  finished. 

16  BY  MR.  CHERTOFF: 

17  Q      I'm  sorry,  finish  up. 

18  A      I  had  -  Mr.  Coleman  knew  what  the 

19  procedure  was  to  enter  into  a  cooperation  agreement 

20  with  his  client,  that  had  been  discussed  with  him. 

2 1  In  retrospect,  what  I  know  now  is  Randy  Coleman  was 

22  not  an  experienced  criminal  defense  lawyer  and  I 
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1  think,  to  give  him  the  benefit  of  the  doubt,  he  may 

2  have  thought  that  we  weren't  dealing  up  front  with 

3  him  but  that,  in  fact,  was  not  the  case. 

4  We  were  dealing  with  his  client  like  any 

5  other  defendant  who  came  through  that  office.   That's 

6  what  would  have  been  offered  to  anyone  else.   If  I 

7  had  wanted  not  to  investigate  the  banking  practices 

8  or  the  elite  political  circles  of  Arkansas,  I 

9  wouldn't  have  prosecuted  David  Hale  and  he  never 

10  would  have  talked  and  that's  the  bottom  line.    I 

1 1  offered  him  exactly  what  the  Independent  Counsel's 

12  office  offered  him  and  what  he  eventually  took  except 

13  he  pled  to  two  felonies  and  I  offered  him  one. 

14  Q      Now  I  have  to  go  back  and  ask  the  question, 

15  did  you  have  discussions  with  Mr.  Pence  or 

16  Mr.  Jackson  or  Mr.  Johnson  about  who  these 

17  individuals  in  elite  political  circles  might  be  that 

18  were  being  mentioned  in  this  letter  by  Mr.  Coleman? 

19  MR.  KRAVITZ:    You  mean  right  after  she  got 

20  the  letter? 

21  BY  MR.  CHERTOFF: 

22  Q      At  the  time  you  got  the  letter. 
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1  A      I  don't  remember  specifically  doing  that 

2  but  I  have  to  ~  and  I  answered  that  question  before 

3  but  I  will  tell  you  again,  I  don't  remember  after 

4  2-1/2  years  the  specific  contents  of  any  of  those 

5  specific  conversations.   I  simply  recall  that  they 

6  occurred. 

7  Q      Now  in  the  letter,  in  the  second  page,  you 

8  still  have  it  in  front  of  you,  the  first  full 

9  paragraph,  it  says  in  the  last  sentence,  "for 

1 0  instance,  I  have  offered  an  informal  proffer  of 

1 1  Mr.  Hale's  information  for  evaluation  of  its  quality 

12  and  content  but  have  received  absolutely  no  interest 

13  in  the  process." 

14  What  did  you  understand  by  an  "informal 

15  proffer"? 

16  A      He  never  —  an  informal  proffer  would  have 

17  been  for  him  to  —  an  attorney  proffer  is  what  I 

1 8  assume  he  was  talking  about,  but  that  in  fact  had  not 

19  happened. 

20  Q      Did  you  regard  this  letter  as  an  offer  of 

2 1  an  attorney  proffer? 

22 A      Did  I  regard  this  letter  as  an  offer? 


1  Q      He  said  "I  have  offered  an  informal  proffer 

2  for  Mr.  Hale's  information."   Did  you  regard  that  as 

3  the  occasion  to  pick  up  the  phone  and  say,  Randy, 

4  come  in  and  let's  have  the  attorney  proffer? 

5  A      Being  I  wrote  a  letter  back  to  him,  with 

6  whatever  my  answer  was,  but  the  fact  of  the  matter  is 

7  he  says  in  the  past  tense  as  though  it  had  already 

8  happened,  "I  have  offered,"  "I  have  offered  an 

9  informal  proffer  of  Mr.  Hale's  information."   That 

10  never  occurred. 

1 1  Q      You  checked  that  with  Mr.  Jackson? 

12  A      I  am  sure  we  talked  about  it  at  the  time. 

13  I  don't  remember  the  specific  conversation,  but  I 

14  know  that  he  never  made  that  proffer  to  me,  it 

15  certainly  didn't  happen  the  day  --  the  five  minutes 

16  it  was  in  my  office  the  day  after  Labor  Day. 

1 7  Q      But  when  he  wrote  the  letter,  you  got  the 

1 8  letter  saying  I  have  offered  an  informal  proffer, 

19  putting  aside  the  present  or  past  tense,  did  it  occur 

20  to  you  to  pick  up  the  phone  and  say  come  on  in, 

21  you've  talked  about  an  attorney  proffer,  let's  get 

22  the  attorney  proffer? 
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1  A      Did  that  specifically  occur  to  me  in  those 

2  words? 

3  Q      In  substance. 

4  A      No.    I  don't  recall  that  it  did. 

5  Q      When  —  at  the  very  beginning  of  that 

6  paragraph,  "would  it  not  be  appropriate  at  this  point 

7  for  your  office  to  consider  terminating  participation 

8  in  this  investigation  and  to  bring  in  independent 

9  prosecutorial  staff  who  are  not  so  involved  with  the 

10  history  of  the  personalities  and  circumstances  of 

1 1  this  case." 

12  Did  you  take  that  as  a  reference  to  your 

13  own  relationship  with  Governor  Tucker? 

14  A      Not  necessarily. 

15  Q      Well,  what  did  you  think  it  referred  to? 

16  A      I  thought  it  was  another  attempt  by  Randy 

17  Coleman  to  delay  the  indictment  of  his  client  but  I 

1 8  can  also  — 

19  Q      Finish  up. 

20  A      I  can  also  tell  you  that  I  wanted  his 

21  client  to  proffer  his  testimony  if  in  fact  he  had 

22  anything  to  proffer.   Because  if  the  referrals  that 
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1  we  were  expecting  from  the  RTC  had  not  arrived  at  the 

2  end  of  August,  were  not  there  during  this  grand  jury 

3  session,  there  was  nothing  there  for  me  to  recuse 

4  from.    I  didn't  know  David  Hale,  Charlie  Matthews  or 

5  Eugene  Fitzhugh,  and  there  was  nothing  about  that 

6  particular  indictment  that  caused  me  any  concern  or 

7  caused  —  or  presented  any  reason  for  me  to  recuse. 

8  Had  he  given  me  a  reason,  I  would  have 

9  considered  doing  it.    I'm  sorry  that  my  answer  is 

10  boring  you,  but  that  is  in  fact  my  answer.    I  know 

1 1  your  questions  are  more  important. 

12  Q      No,  I  am  frankly  —  it  is  a  little  beyond 

13  the  scope  of  the  question.    I  am  not -- you  are 

14  entitled  to  say  it.    I  am  also  mindful  of  the  fact 

15  that  counsel  for  the  minority  have  to  leave  for  a 

16  meeting  so  I  think  we  should  suspend  and  we  can  go 

17  off  the  record. 

18  (Discussion  off  the  record.) 

19  (Recess.) 

20  BY  MR.  CHERTOFF: 

21  Q      Ms.  Casey,  now  I  am  going  to  show  you 

22  Exhibit  7369  for  identification,  and  ask  you,  is  that 
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1  the  signature  ~  is  that  the  letter  you  wrote  back  to 

2  Mr.  Coleman  in  response  to  the  letter  of  the  1 5th  of 

3  September? 

4  A      It  appears  to  be. 

5  Q      And  you  recognize  your  signature? 

6  A      Yes. 

7  Q      Now,  your  offer  or  your  response  to 

8  Mr.  Coleman  was  that  you  were  prepared  to  discuss 

9  reward  and  cooperation  only  in  the  context  of  a 

10  motion  to  allow  a  downward  departure  in  sentence? 

11  A      If  you  give  me  just  a  moment. 

12  MR.  KRAVITZ:    Is  this  the  September  16th 

13  letter? 

14  MR.  CHERTOFF:    Yes. 

15  MR.  KRAVITZ:    My  copy  is  a  different  Bates 

16  number.   That's  why  I  am  asking. 

17  THE  WITNESS:    Yes. 

18  BY  MR.  CHERTOFF: 

19  Q      And  with  whom  did  you  discuss  that 

20  response? 

21  A      I  discussed  this  response  with  Michael 

22  Johnson. 
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1  Q      And  what  was  Mr.  Johnson's  recommendation 

2  about  what  you  should  offer  to  Mr.  Coleman? 

3  A      My  recollection  is  that  I,  after  discussing 

4  it  with  him,  I  took  his  advice,  so  this  letter  would 

5  contain  the  advice  that  I  received  from  Michael. 

6  Q      Now  was  your  suggestion  under  this  proposal 

7  that  Mr.  Hale  plead  guilty  first,  and  then  depending 

8  on  the  cooperation  he  gave  you,  would  get  a  reduction 

9  in  sentence? 

10  A      The  letter  is  not  very  artfully  drafted, 

1 1  but  I  am  referring  to  either  a  5K1.1  or  a  Rule  35 

12  motion  depending  on  the  timing. 

13  Q      Now  just  for  the  uninitiated,  will  you 

14  explain  what  those  two  motions  are? 

15  A      5K1.1  of  the  federal  sentencing  guidelines 

16  provides  for  a  downward  departure  at  the  time  of  the 

17  original  sentencing;  a  Rule  35  or  the  federal  rules 

18  of  criminal  procedure  provides  for  a  reduction  in  the 

19  sentence  that  has  already  been  passed. 

20  Q      Your  position  in  this  letter  was  you  were 

21  not  prepared  to  negotiate  a  reduction  in  charges,  but 

22  only  to  discuss  either  a  reduction  in  sentence  at  the 
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1  time  of  sentencing,  or  a  reduction  in  sentencing 

2  after  sentencing;  correct? 

3  A      I  am  not  sure  that  that's  exactly  correct. 

4  I  don't  recall  specifically  the  various  charges  in 

5  the  original  indictment.   But  my  recollection  is  that 

6  there  was  more  than  one  charge,  so  this  would  have 

7  contemplated  some  reduction  in  that,  I  think. 

8  Q      Reduction  in  charges? 

9  A      Could  have. 

10  Q      Can  you  direct  me  to  where  in  the  letter 

1 1  that  it  indicates  there  would  be  a  possibility  of 

12  reduction  in  charges? 

13  A      No,  I  can't.    I  am  not  sure  that  it  is 

14  there,  but  what  I  am  saying  is,  does  it  contemplate 

15  that  there  could  have  been  a  reduction  from  felony  to 

16  misdemeanor  or  to  ~  or  an  immunity  grant,  but  there 

17  were  multiple  —  my  recollection  is  there  were 

18  multiple  felony  charges  in  the  indictment. 

19  Q      At  this  time,  as  of  September  16,  had  you 

20  had  any  discussions  with  anybody  at  all,  either  in 

21  the  office  or  with  Mr.  Coleman,  about  the  possibility 

22  of  Mr.  Hale  doing  undercover  cooperation? 


1  A      Mr.  Coleman  mentioned  that  at  some  point, 

2  and  I  don't  recall  specifically  when. 

3  Q      Now,  did  it  ~  did  you  understand  that  once 

4  Mr.  --  well,  let  me  withdraw  the  question. 

5  What  was  your  reaction  to  that? 

6  A      My  reaction  to  that  was  the  same  as  my 

7  reaction  to  other  conversations  I  had  with  Randy 

8  Coleman,  and  that  was  that  it  was  impossible  to 

9  evaluate  unless  his  client  was  willing  to  proffer 

10  what  he  knew. 

1 1  Q      Now,  did  you  ask  Mr.  Coleman  at  that  time 

12  to  give  an  informal  proffer  or  an  attorney  proffer 

13  about  what  ~  who  the  targets  of  this  undercover 

14  operation  might  be? 

15  MR.  FISHMAN:    At  what  point? 

16  BY  MR.  CHERTOFF: 

17  Q      At  the  point  at  which  she  discussed  with 

18  Mr.  Coleman  the  possibility  of  an  undercover 

19  operation. 

20  A      I  don't  remember  that  for  sure  because  I 

21  don't  remember  at  exactly  what  point  Randy  raised 

22  that.    In  fact,  I  don't  remember  whether  he  raised 
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1  that  in  a  phone  conversation  or  in  a  letter. 

2  I  don't  think  he  mentioned  it  the  first 

3  time  we  met,  but  I  don't  remember  exactly  when  he  did 

4  mention  it. 

5  Q      Whenever  he  mentioned  it,  did  you  ask  him 

6  who  the  potential  targets  of  that  undercover 

7  operation  would  be? 

8  A      I  don't  remember  having  any  lengthy 

9  conversation  with  him  about  it. 

10  Q      Even  briefly,  did  you  ask  him  who  the 

1 1  potential  targets  of  the  undercover  operation  would 

12  be? 

13  A      I  never  discussed  the  names  with  Randy 

14  Coleman. 

15  Q      Well,  when  he  made  this  proposal  regarding 

16  an  undercover  operation,  what  was  your  response  to 

17  him? 

18  A      Well,  I  am  not  sure  that  I  would 

19  characterize  it  as  a  proposal  to  conduct  an 

20  undercover  operation.   It  was  more  just  in  the  matter 

21  of  passing  that  his  client  would  be  willing  to 

22  cooperate,  his  client  would  be  willing  to  do  anything 
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1  to  avoid  the  indictment  that  was  coming  in 

2  September.   He  would  be  willing  to  do  anything 

3  including  working  undercover,  that's  my  recollection 

4  of  what  that  conversation  was. 

5  Q      When  he  said  undercover,  did  he  use  the 

6  phrase  wear  a  wire  or  wear  a  tape  or  anything  like 

7  that? 

8  A      I  don't  remember  specifically  that  he  said 

9  that. 

10  Q      Did  you  discuss  that  possibility  with 

1 1  anybody  else  in  your  office? 

12  A      1  am  sure  I  discussed  it  with  Michael, 

13  probably  with  Fletcher. 

14  Q      And  were  they  interested  in  pursuing  this? 

15  A      Well,  we  never  reached  the  level  of  being 

16  interested  in  pursuing  it  because  we  didn't  know  what 

17  we  were  pursuing. 

18  Q      Well,  did  you  go  back  to  Mr.  Coleman  and 

19  say  to  him,  can  you  tell  us,  describe  the  people  he 

20  would  be  prepared  to  wear  a  wire  against? 

21  MR.  FISHMAN:    I'm  sorry,  Michael,  I  think 

22  that  you've  asked  it  again  and  she  said  no. 
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1  MR.  CHERTOFF:    I  am  asking  a  little  bit  of 

2  a  different  question.    I  am  asking  —  we  have  had 

3  testimony,  now  that  Mr.  Coleman  raised  this  issue, 

4  Ms.  Casey  discussed  it  with  a  couple  of  her 

5  assistants,  and  I  want  to  find  out  if  in  the  wake  of 

6  that  discussion  she  reached  out  for  Mr.  Coleman  to 

7  see  who  is  Mr.  Hale  going  to  potentially  wear  a  wire 

8  against. 
MR.  FISHMAN:    Okay,  it  is  referred  to  in 

some  correspondence,  I  am  not  sure  what  the  timing 
is. 

THE  WITNESS:    I  don't  recall  the  specific 
timing  of  any  of  this.    I  know  that  it  was 
discussed.   And  I  know  that  the  offer  was  made  to 
arrange  for  Mr.  Hale  to  proffer  his  testimony  so  that 
it  could  be  evaluated.   He  never  did  that  so  we  never 
moved  beyond  that  point. 

BY  MR.  CHERTOFF: 

Q      Did  you  receive  a  call  within  a  day  or  so 
before  you  sent  your  letter  back  to  Mr.  Coleman  from 
a  reporter  concerning  David  Hale? 

A      I  don't  remember—  I  don't  remember  the 


1  dates.   On  the  Friday,  the  Friday  following  the  grand 

2  jury  planning  meeting,  which  was  the  Friday  before 

3  the  week  that  the  grand  jury  convened. 

4  Q      I  think  that  would  be  the  17th. 

5  MR.  FISHMAN:    I  think  that's  right. 

6  THE  WITNESS:    I  received,  not  a  --  I  don't 

7  believe  I  ever  received  a  telephone  call.   I  received 

8  a  visit  from  Jeff  Gerth,  G-e-r-t-h,  another  reporter 

9  from  The  New  York  Times. 

10  BY  MR.  CHERTOFF: 

1 1  Q      What  did  they  say  to  you? 

12  A      That  David  --  I  don't  remember  specifically 

13  what  they  said  to  me.    I  don't  remember  if  they  told 

14  me  specifically  that  they  had  talked  with  David  Hale 

15  but  I  believe  they  did,  but  they  had  spent  a 

16  considerable  amount  of  time  talking  with  David  Hale, 

17  and  that  he  had  information  about  various  things. 

18  Q      Did  they  tell  you  about  what  information  he 

19  had? 

20  A      Generally,  I  think  that  they  did. 

21  Q      What? 

22  A      I  don't  remember  specifically  now  exactly 
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1  what  they  told  me.    I  do  remember  that  I  was 

2  concerned  about  not  ~  I  knew  that  it  was 

3  inappropriate  for  me  to  comment  because  we  had  an 

4  ongoing  investigation,  and  I  was  concerned  about 

5  giving  them  any  —  any  indication  of  anything  that  I 

6  knew  or  any  information  from  my  office,  because  it 

7  was  inappropriate. 

8  Q      Did  they  mention  any  names  to  you  that 

9  Mr.  Hale  had  mentioned? 

10  A      They  may  have. 

1 1  Q      Did  they  mention  the  Clintons? 

12  A      They  may  have.   They  may  have  talked 

13  about  —  he  may  have  discussed  —  I  think  it  was  Jeff 

14  Gerth  who  wrote  the  articles  in  1992  that  I  referred 

15  to  earlier  and  he  may  have  referred  to  those  but  he 

16  spent  --  he  didn't  spend  a  lot  of  times  discussing 

17  that  with  me.    I  think  when  he  realized  that  I  wasn't 

1 8  going  to  talk  about  the  investigation  that  we  had 

19  going,  he  asked  me  some  general  questions  about  me, 

20  and  my  background. 

21  Q      How  long  did  this  interview  last? 

22 A      Not  very  long. 


1  Q      How  much  time  did  they  spend  with  you? 

2  A      20,  25  minutes.    I  am  not  positive  about 

3  that.   It  was  at  the  very  end  of  the  day  on  Friday, 

4  and  I  don't  —  I  mean,  I  remember  it  was  the  very  end 

5  of  the  day.    I  don't  remember  exactly  how  long  they 

6  were  there  but  my  recollection  is  it  wasn't  wrong. 

7  Q      Was  it  your  understanding  from  these 

8  reporters  that  Mr.  Hale  had  mentioned  or  made 

9  allegations  against  certain  prominent  people? 

10  MR.  FISHMAN:    Generally,  you  mean. 

1 1  MR.  CHERTOFF:    Yes. 

12  THE  WITNESS:   Generally,  yes. 

13  BY  MR.  CHERTOFF: 

14  Q      And  was  it  your  understanding,  did  you  have 

15  it  in  your  mind  that  one  of  the  people,  whether  you 

16  heard  it  directly  from  them  or  whether  you  surmised 

17  it,  that  was  mentioned  by  Mr.  Hale  was  President 

18  Clinton? 

19  A      I  don't  remember  specifically  what  they 

20  said,  but  then  and  now,  I  knew  that  a  reporter  from 

21  The  New  York  Times  was  not  in  Little  Rock  pursuing 

22  that  story  for  any  other  reason. 
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Q      That's  reasonable. 

What  did  you  do  after  they  left?   Did  you 
call  anybody  about  it? 

A      Not  that  day.   That  was  the  very  end  of  the 
day  on  Friday. 

Q      Did  you  call  somebody  the  next  business 
day  --  withdraw  the  question,  did  you  call  somebody 
over  the  weekend? 

A      I  did. 

Q      Who? 

A      Tony  Moscato,  M-o-s-c-a-t-o. 

Q      You  called  him  on  Saturday? 

A      I  called  him  either  on  Saturday  or  Sunday. 
I  don't  recall  which. 

Q      And  he  was  the  head  of  the  Executive  Office 
for  U.S.  Attorneys? 

A      Yes,  he  was. 

Q      You  got  him  through  the  Justice  Department 
command  center? 

A      I  did. 

Q      What  did  you  tell  him? 

A      I  told  him  that  1  had  been  visited  by  these 
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1  two  reporters  from  The  New  York  Times,  that  they  were 

2  interested  in  this  David  Hale  investigation.    I  am 

3  sure  I  related  the  substance  of  the  conversation  to 

4  him  at  that  time.    It  was  much  fresher  on  my  mind  and 

5  I  was  looking  for  some  guidance  about  wlvt  to  do  and 

6  concern  that  I  needed  to  let  somebody  at  the 

7  Department  know  that,  there  was  that  level  of 

8  interest  in  a  case  that  was  going  on  in  my  office. 
Q      What  did  Mr.  Moscato  say? 
A      I  was  getting  ready  to  leave  to  go  to 

San  Antonio  to  the  Federal  Practice  Institute.   He 
instructed  me  to  find  Wayne  Rich,  who  was  his  — 
R-i-c-h,  who  was  his  chief  deputy,  or  his  assistant 
director  or  I  am  not  sure  of  his  exact  title.   And  he 
told  me  to  find  Wayne  when  I  arrived  in  San  Antonio 
and  to  discuss  the  matter  with  him,  and  get  some 
instruction  from  him  about  what  to  do. 

Q      Did  you  do  that? 

A      I  attempted  to. 

Q      What  happened? 

A      I  found  Wayne  Rich  on  Monday  morning  when 
the  seminar  started.   He  delayed  talking  to  me. 
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1  Between  —  he  sort  of  put  me  off  and  told  me  he  would 

2  try  to  talk  with  me  later  and  between  the  time  we  had 

3  that  conversation,  before  —  before  he  and  I  could 

4  have  any  further  conversation,  I  had  been  contacted 

5  by  the  Department  and  so  I  ~  there  was  no  further 

6  need  to  talk  to  Wayne. 

7  Q      Who  contacted  you  from  the  Department? 

8  A      Jack  Keeney,  K-e-e-n-e-y. 

9  Q      At  the  time,  was  he  the  acting  head  of  the 

10  criminal  division? 

11  A      I  believe  he  was,  yes. 

12  Q      Was  anyone  else  on  the  phone  with  him? 

13  A      He  had  me  on  a  speaker  telephone  or  he  had 

14  a  speaker  telephone  in  his  office  and  my 

15  understanding  is  there  were  a  number  of  other  people 

16  there. 

17  Q      Do  you  know  who  they  were? 

18  A      No,  sir,  I  do  not. 

19  Q      What  was  the  discussion? 

20  A      The  discussion  was  that  someone  at  the 

21  Department  and  I  believe  it  was  Irv  Nathan,  and  Irv 

22  Nathan  was  Phil  Heymann's  chief  deputy,  I  think.   Irv 
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1  Nathan  had  received  an  anonymous  telephone  call,  that 

2  in  this  phone  call,  Irv  had  been  told  that  David  Hale 

3  had  information  about  President  Clinton,  and  based  on 

4  that,  Mr.  Keeney  thought  I  should  recuse  from  the 

5  David  Hale  investigation. 

6  Q      And  when  he  said  this  to  you,  did  he 

7  indicate  to  you  that  he  was  expressing  the  views  of 

8  other  people  besides  himself? 

9  A      I  don't  recall  that  specifically,  but  I 

1 0  know  that  there  were  other  people  in  the  room  who 

1 1  expressed  the  view. 

12  Q      What  did  you  say? 

13  A      I  explained  to  him  the  history  of  the  David 

14  Hale  investigation,  and  what  had  been  going  on  with 

15  that  plea  bargain.   I  told  him  that  we  had  —  that 

16  Mr.  Hale  had  not  or  Mr.  Coleman  had  not  made  Mr.  Hale 

17  available  for  a  proffer,  and  that  I  didn't  believe 

18  that  they  were  dealing  with  us  seriously  and  I 

1 9  thought  it  was  inappropriate  to  recuse  based  on  an 

20  anonymous  telephone  call. 

21  Q      At  this  point  in  time,  you  had  some 

22  understanding  that  the  Department  believed  that 
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Mr.  Hale's  cooperation  could  entail  cooperation 
against  the  President? 

MR.  FISHMAN:    When  you  say  "the  Department" 
believed  it,  let  me  object  to  the  form  of  it. 

MR.  CHERTOFF:    I  withdraw  the  question. 
BY  MR.  CHERTOFF: 
Q      At  this  point  during  this  conversation,  did 
you  have  the  impression  that  the  Department  was 
concerned  about  whether  Mr.  Hale's  cooperation  might 
involve  the  President  and  therefore  create  a 
situation  where  you  would  have  to  recuse  yourself? 
A      I  am  not  sure  I  understand  the  question.    I 
know  that  Mr.  Keeney  was  concerned  about  the  phone 
call  that  had  been  received,  and  the  fact  that  the 
President  had  been  named. 

I  am  not  sure  that  the  people  in  the 
Department  had  any  clear  understanding  of  what  my 
relationship  with  the  President  was. 

I  don't  —  I  don't  know  what  he  was 
thinking. 

Q      How  long  was  the  phone  call? 

A      I  would  have  to  guess.    1  would  say  it  was 
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1  maybe  five  or  10  minutes  long.    It  wasn't  a  real 

2  lengthy  telephone  call  but  ~ 

3  Q      Did  they  ask  you  about  what  you  knew 

4  concerning  Mr.  Hale's  allegations? 

5  A      Yes. 

6  Q      Did  they  ask  you  about  what  ~ 

7  A      I  believe  they  did.    I  don't  recall  that 

8  specifically. 
Q      Did  they  ask  you  about  what  negotiations  or 

discussions  you  had  with  Mr.  Coleman? 

A      I  know  that  generally  we  must  have 
discussed  that  case.   I  know  that  I  must  have  told 
them  that  Mr.  ~  that  Mr.  Coleman  had  --  Mr.  Coleman 
knew  that  we  were  willing  to  take  a  proffer  from  his 
client,  and  that  that  was  available  to  him  and  had 
been  on  the  table  for  a  while  and  they  had  not  done 
it. 

Q      Did  you  tell  Mr.  Keeney  that  Mr.  Coleman 
had  on  an  earlier  occasion  indicated  that  there  were 
individuals  in  the  political  elite  that  Mr.  Hale 
could  cooperate  against? 

A      I  don't  recall  specifically  doing  that  but 
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1  it  would  make  sense  that  I  did,  just  in  the  context 

2  of  relating  the  history  of  what  had  happened  in  that 

3  investigation  during  the  brief  time  I  had  been  in  the 

4  office. 

5  Q      Did  you  indicate  to  Mr.  Keeney  that  you  had 

6  had  a  discussion  with  Mr.  Coleman  during  which,  in 

7  substance,  he  indicated  to  you  that  Mr.  Hale  could 

8  cooperate  against  big  people  who  might  be  too  big  for 

9  your  office  to  prosecute? 

10  A      I  don't  recall  specifically  saying  that  but 

1 1  I  did  relate  the  history  of  the  case. 

12  Q      Did  you  say  to  Mr.  Keeney  that  in  a  letter 

13  you  received  a  few  days  before  from  Mr.  Coleman,  he 

14  had  indicated  to  you  that  he  thought  an  independent 

1 5  prosecutorial  agency  ought  to  be  brought  in  to  handle 

16  the  case? 

17  A      I  don't  know  that  I  specifically  told  him 

18  that. 

19  Q      Did  Mr.  Keeney  ask  you  whether  you  knew  of 

20  any  allegations  against  the  President? 

21  A      I  don't  -- 

22 MR.  FISHMAN:    You  mean  personally  or  — 
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1  MR.  CHERTOFF:    From  Mr.  Hale. 

2  THE  WITNESS:    I  don't  recall  that  he 

3  specifically  asked  me  that.    I  know  —  I  know  that  we 

4  discussed  what  was  the  status  of  that  case,  what  was 

5  going  on  with  that  case.   I  know  we  talked  about  the 

6  fact  that  it  was  scheduled  for  indictment  that  week. 

7  I  know  that  I  must  have  ~  I  know  that  I  must  have 

8  told  them  that  I  felt  that  Randy  Coleman  was  simply 

9  trying  to  delay  the  indictment  of  his  client  and  buy 

10  some  time.   That  was  my  feeling  at  the  time. 

1 1  BY  MR.  CHERTOFF: 

12  Q      And  what  did  Mr.  Keeney  say  in  response  to 

13  that? 

14  A      I  don't  recall  specifically  what  he  said  in 

15  response  to  that.    I  know  that  we  did  not  —  that  at 

16  the  —  that  that  conversation  concluded  but  with  no 

17  clear  resolution  of  whether  I  was  going  to  recuse  or 

1 8  not  recuse.   It  was  ~  that  was  an  issue  that  was 

19  left  open.    I  know  that  it  was  my  feeling  at  the  time 

20  that  it  was  inappropriate  for  a  United  States 
2i  attorney  to  recuse  from  the  case  based  on  an 

22  anonymous  telephone  call. 
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1  Q      What  about,  based  upon  your  previous 

2  conversations  with  Mr.  Coleman  coupled  with  what  you 

3  knew  from  your  conversations  with  Mr.  Jackson,  about 

4  the  individuals  whose  activities  might  be  subject  to 

5  an  investigation  growing  out  of  David  Hale 

6  investigation?  Did  you  consider  at  that  point 

7  whether  all  that  information  might  prompt  you  to 

8  recuse  yourself  because  Governor  Tucker  might  be  a 
subject  of  investigation? 

A      I  don't  recall  specifically  thinking  that. 
I  can  tell  that  you  my  thinking  was  that  if  David 
Hale  had  information  about  someone,  that  he  needed  to 
take  the  next  step,  which  was  to  proffer  that 
information,  and  he  did  not  do  that. 

Q      Did  the  —  did  Mr.  Keeney  indicate  to  you 
that  you  should  tell  Mr.  Coleman  that  he  would  be 
free  to  contact  the  Department  of  Justice  directly, 
that  is  to  say,  main  Justice,  if  he  wished  to  talk  to 
main  Justice  about  a  resolution  of  the  case? 

A      I  don't  recall  him  specifically  telling  me 
that,  but  there  was  sort  of  a  three-way  conversation 

going  on.    I  was  in  San  Antonio,  my  first  assistant 
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1  was  in  Little  Rock,  I  think,  at  the  beginning  of  that 

2  week,  but  he  left  and  came  to  the  Washington  area 

3  because  he  was  attending  a  meeting.   And  Mr.  Keeney 

4  and  the  people  at  the  Department  were  also  talking  to 

5  Michael,  so  I  don't  --  but  I  don't  remember  him 

6  saying  it  to  me. 

7  Q      Whether  he  said  it  to  you  or  he  said  it  to 

8  Mr.  Johnson  or  whether  it  was  just  said  in  general  in 
the  telephone  conference  call,  during  the  conference 
call,  did  Mr.  Keeney  indicate,  in  substance,  that  you 
or  Mr.  Johnson  should  tell  Mr.  Coleman  that  they  were 
free  to  go  to  contact  main  Justice  if  they  wanted  to 
raise  the  issue  of  cooperation  with  them? 

MR.  FISHMAN:    Let  me  object  to  the  form.    1 
think  there  was  an  assumption.    I  don't  think  she 
said  it  was  a  conference  call  including  Mr.  Johnson. 
MR.  CHERTOFF:    Let  me  clarify  this. 
BY  MR.  CHERTOFF: 
Q      Was  Johnson  on  the  phone  with  you  at  all? 
A      No,  he  was  not. 

Q      Then  my  question  is  whether  in  the  call 
with  you  Mr.  Keeney  raised  the  issue  and  said  to  you, 
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1  in  substance,  that  you  can  advise  Mr.  Coleman  that  he 

2  can  contact  main  Justice  if  he  wants  to  pursue  his 

3  negotiations  there? 

4  A      I  don't  recall  Mr.  Keeney  saying  that  to  me 

5  and  my  recollection  now,  two  years,  over  two  years 

6  later,  is  that  he  didn't  give  me  any  clear 

7  instruction  about  doing  anything,  that  the  issue 

8  was  —  I  don't  recall  him  giving  me  any  specific 

9  instruction  about  doing  anything. 

10  Q      Was  there  a  discussion  with  Mr.  Keeney  in 

1 1  which  Mr.  Keeney  indicated  his  understanding  that 

12  Mr.  Coleman  was  refusing  to  make  a  proffer  to  the 

13  office  in  Little  Rock  because  he  didn't  feel 

14  comfortable  or  didn't  trust  the  office  in  Little 

15  Rock? 

16  A      That  may  have  happened.   I  don't  recall 

17  that. 

1 8  Q      Did  Mr.  Keeney  then  go  on  to  say,  in 

19  substance,  that  if  Mr.  Coleman  didn't  want  to  make  a 

20  proffer  in  Little  Rock,  he  can  come  to  Washington  and 

21  make  a  proffer  to  us? 

22 A      I  don't  recall  him  saying  that. 
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1  MR.  BEN-VENISTE:    Are  you  suggesting  that 

2  that  meant,  by  way  of  clarification,  that  Ms.  Casey 

3  was  directed  to  tell  Mr.  Coleman  this  information? 

4  MR.  CHERTOFF:    My  next  question  is  going  to 

5  be  did  you  — 

6  MR.  BEN-VENISTE:    I  don't  think  -- 

7  MR.  CHERTOFF:    I  am  not  suggesting 

8  anything. 

9  BY  MR.  CHERTOFF: 

10  Q      I  am  asking  whether  you  understood  from 

1 1  Mr.  Keeney  that  you  should  convey  to  Mr.  Coleman  that 

12  he  could  take  the  proffer  to  Washington  if  he  felt 

13  uncomfortable  proffering  to  you  in  Little  Rock? 

14  A      I  don't  recall  discussing  that. 

15  Q      In  your  own  mind,  did  it  occur  to  you  at 

16  that  point  that  if  Mr.  Coleman  was  uncomfortable 

17  coming  into  Little  Rock  with  his  proffer  because  of 

18  some  perceived  concern  about  relationships,  that  you 

19  could  invite  him  to  take  it  to  Washington?  This  is 

20  on  your  own  initiative,  did  you  think  about  that? 

21  A      I  don't  recall  thinking  about  that. 

22  Q      How  did  you  leave  it  with  Mr.  Keeney  on  the 
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phone  call? 

MR.  KRAVITZ:    I'm  sorry? 
BY  MR.  CHERTOFF: 
Q      How  did  you  leave  it  with  Mr.  Keeney  in 
that  phone  call? 

MR.  FISHMAN:    In  that  particular  phone 
call. 

MR.  CHERTOFF:    Yes,  in  that  phone  call. 
That's  what  I  just  said. 

THE  WITNESS:    My  recollection  is  that  we  -- 
that  it  was  left  on  the  basis  that  I  did  --  that 
perhaps  it  was  inappropriate  to  recuse  based  on  an 
anonymous  phone  call.   I  don't  recall  that  there  was 
anything  more  specific  than  that.   No  clear 
resolution  of  any  ~  of  anything. 
BY  MR.  CHERTOFF: 
Q      Did  they  ask  you  to  keep  them  informed? 
A      I  don't  remember  that,  but  I  would. 
Q      Did  they  ask  you  to  send  in  a  memo  to  the 
Department,  so-called  urgent  case  memo? 
A      No. 

Q      Did  they  ask  you  to  make  any  kind  of 
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1  written  report? 

2  A      No.    I  don't  believe  so. 

3  Q      Did  you  talk  to  Mr.  Keeney  or  anyone  from 

4  main  Justice  on  more  than  one  occasion  other  than 

5  that  Monday? 

6  A      I  don't  believe  I  talked  to  anybody  else  at 

7  main  Justice  but  I  do  think  that  Mr.  Keeney  and  I 

8  tried  several  times  before  we  finally  made  contact 
with  each  other,  and  I  talked  with  Michael  several 
times  during  that  week  and  maybe  even  several  times 
on  that  day.    Michael  talked  to  some  people  at  main 
Justice,  I  believe  Michael  talked  to  Mr.  Keeney. 

Q      Did  you  have  a  conversation  with 
Mr.  Johnson  in  which  he  told  you  about  his 
discussions  with  Mr.  Keeney? 

A      I  had  conversations  with  Michael  and  I  am 
sure  he  did  tell  me  about  that. 

Q      What  did  he  tell  you? 

A      I  don't  recall.   I  know  that  we  talked 
about  this  subject  generally.   Michael  may  have  told 
me  about  the  anonymous  phone  call,  I  know  I  talked  to 
Michael  at  least  once  before  I  talked  to  Mr.  Keeney 


6112 

133 

1  on  that  day.    I  believe  that  there  was  another  letter 

2  that  had  come  into  the  office  from  Randy  Johnson. 

3  MR.  FISHMAN:    Randy  -- 

4  THE  WITNESS:    There  was  another  letter  that 

5  had  come  in  from  a  Randy  Coleman.   I  said  Randy 

6  Johnson,  I  meant  Randy  Coleman.   And  Michael  and  I 

7  talked  about  the  appropriate  response  to  that  and  we 

8  discussed  it  over  the  telephone. 

9  BY  MR.  CHERTOFF: 

10  Q      Was  that  before  you  had  your  actual 

1 1  discussion  with  Mr.  Keeney? 

12  A      I  don't  remember.   It  was  all  during  that 

13  same  time  period. 

14  Q      I  am  going  to  show  you  a  Bates  Exhibit 

15  17493  which  is  a  letter  of  September  20  to 

16  Mr.  Johnson  from  Mr.  Coleman.   Is  that  the  letter 

17  that  you  discussed  with  Mr.  Johnson? 

18  MR.  FISHMAN:    For  the  record,  I  think  there 

19  may  be  two  letters  from  Mr.  Coleman  on  that  day  so  if 

20  you  could  identify  which  one  this  is. 

21  BY  MR.  CHERTOFF: 

22  Q      "Dear  Michael,"  September  20,  1993,  and 
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1  it's  one  full  paragraph. 

2  MR.  KRAVITZ:    I  think  that's  the  only 

3  letter  to  Mr.  Johnson. 

4  MR.  FISHMAN:    Okay,  I  just  thought  there 

5  were  two  on  that  day. 

6  THE  WITNESS:    I'm  not  clear  which  letter 

7  this  is. 

8  BY  MR.  CHERTOFF: 

9  Q      Have  you  ever  seen  this  letter? 

10  A      Yes. 

1 1  Q      Did  you  see  it  when  you  got  back  from 

12  San  Antonio? 

13  A      I  am  sure  I  did.    I  have  seen  all  these 

14  letters  before  but  I  think  there  were  some  other 

15  letters,  judging  from  the  content  of  this  letter, 

16  there  was  a  letter  to  me,  there  was  the  response  that 

17  Michael  and  I  talked  about  on  the  telephone  would 

18  have  been  the  response  to  the  other  Coleman  letter, 

19  September  the  20th,  because  this  one  says  "dear 

20  Michael,  thank  you  for  your  letter  of  September  20." 

21  Q      Here  is  Exhibit  7632.    It  is  a  letter  to 

22  you  from  Randy  Coleman;  is  that  the  letter  you 
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believe  is  the  first  letter  in  the  sequence? 

A      Probably,  yes. 

Q      And  is  this  the  letter  that  you  recall 
speaking  to  Mr.  Johnson  about? 

A      I'm  sure  that  this  must  be  the  one.    I  know 
we  talked  about  a  letter,  this  had  to  be  the  first 
one. 

Q      What  was  the  discussion  with  Mr.  Johnson 
about  the  letter? 

A      We  discussed  a  response  to  that  letter,  we 
talked  about  it  over  the  telephone. 

Q      What  was  the  agreement  that  you  had? 

A      I'm  sorry,  the  agreement? 

Q      What  did  you  and  Mr.  Johnson  agree  should 
be  done  in  response? 

A      We  agreed  upon  a  response  and  I  don't 
remember  specifically  what's  in  the  response  but  I  am 
sure  you  have  a  copy  of  it. 

Q      I  will  show  you  Exhibit  4680  for 
identification.   Is  that  the  response  you  sent,  or 
you  directed  to  be  sent  to  Mr.  Coleman? 

A      I'm  sure  that  it  is,  yes. 
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Q      Now,  did  you  then  learn  from  Mr.  Johnson 
that  there  had  been  a  further  reply  to  that  from 
Mr.  Coleman? 

A      I'm  sure  that  I  did,  because  Michael  and  I 
talked  a  number  of  times.    I  don't  remember 
specifically  but  we  talked  several  times. 

Q      Is  that  further  reply  the  letter  of 
September  20  directed  to  Mr.  Johnson? 

A      I  believe  it  must  be. 

Q      Now,  how  long  were  you  in  San  Antonio? 

A      I  returned  to  Little  Rock,  I  believe,  on 
Thursday. 

Q      That's  the  23rd? 

A      Yes. 

Q      And  during  the  time  you  were  in 
San  Antonio,  did  you  have  further  discussions  with 
the  Department  of  Justice? 

A      I  don't  recall  that  I  did.    I  only  --  I 
only  remember  having  the  one  conversation  with 
Mr.  Keeney. 

Q      Now  let  me  direct  your  attention  to  the 
letter  of  September  20,  that  is  directed  to 
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1  Mr.  Johnson. 

2  The  third  sentence  says  "I  previously 

3  indicated  to  your  office  that  we  were  willing  to 

4  listen  to  reasonable  proposals  other  than  immunity 

5  for  some  time  but  did  not  receive  any  concrete 

6  offers.   Also  I  have  previously  indicated  to  Fletcher 

7  some  time  ago  very  definitive  areas  in  which  Mr.  Hale 

8  had  knowledge  and  also  reviewed  a  list  of  names 

9  involved  as  well.    I  made  it  known  that  Mr.  Hale  was 

10  willing  to  participate  in  undercover  operations  to 

1 1  develop  additional  information  regarding  same.   This 

12  is  much  like  the  operation  in  Kentucky  conducted  by 

13  federal  authorities  which  I  read  about  in  the  morning 

14  newspaper." 

15  Did  you  understand  what  the  reference  to 

16  "operation  in  Kentucky"  was? 

17  A      I  am  sure  I  knew  at  the  time.    I  don't 

18  recall  now. 

19  Q      Would  it  refresh  your  memory  if  I  told  you 

20  there  was  an  FBI  operated  undercover  operation  in 

21  which  a  number  of  government  officials  in  Kentucky 

22  were  ultimately  discovered  and  prosecuted  for 


1  engaging  in  corrupt  activities? 

2  A      I'm  —  I  knew  that  —  I  mean,  I  knew  at  the 

3  time,  I  am  sure,  what  he  was  referring  to. 

4  Q      Either  from  San  Antonio  or  when  you  got 

5  back  to  Little  Rock,  did  you  ask  Mr.  Jackson  to 

6  describe  to  you  the  litigation  of  names,  that 

7  Mr.  Hale  had  —  or  Mr.  Hale's  counsel  had  reviewed 

8  with  Mr.  Jackson? 

9  A      Did  I  specifically  ask  Fletcher  that? 

10  Q      Yes. 

11  A      I  don't  recall  doing  this  but  by  ~  at  this 

12  point  in  time,  I  think  it  is  obvious  from  the 

13  correspondence  I  had  made  Michael  my  first  assistant 

14  and  I  had  asked  Michael  to  oversee  this  case,  and  to 

15  give  Fletcher  some  more  direct  and  close 

16  supervision. 

17  Q      When  did  you  make  the  decision  to  have 

18  Mr.  Johnson  take  direct  supervision  over  the  case? 

19  A      Well,  in  making  him  the  first  assistant,  I 

20  did  that  but  we  specifically  talked  about  this,  about 

21  this  case,  among  others,  I  don't  remember  ~  the 

22  first  week  in  September,  I  think,  is  when  I  made 
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Michael  the  first  assistant. 

Q      But  when  did  you  talk  about  putting  him  in 
charge  of  the  ~  of  direct  supervisory  control  over 
the  Hale  case? 

A      I  don't  remember  specifically,  but  it  would 
have  been  early  on  after  making  him  the  first 
assistant. 

Q      What  caused  to  you  do  it? 

A      What  caused  me  to  do  it?   I  thought  it  was 
a  significant  case  that  ~  that  needed  someone  to  pay 
attention  to  it.    I  had  difficulty  talking  sometimes 
with  Fletcher. 

Q      Women,  was  that  related  to  Mr.  -  was  your 
decision  to  have  Mr.  Johnson  take  a  direct  role  in 
the  case  related  to  Mr.  Coleman's  complaint  that  he 
had  a  difficulty  getting  a  reaction  to  a  plea 
negotiation  or  a  plea  proposal  from  Mr.  Jackson? 

A      I  don't  know  that  it  was  specifically  that, 
although  that  was  included  in  the  correspondence  and 
I  am  sure  Michael  and  I  must  have  talked  about  that 
at  the  time.   But  my  concern  was  that  it  was  a 
sensitive  case,  I  picked  Michael  to  be  my  first 


1  assistant  because  he  was  experienced  and  I  trusted 

2  him  and  I  trusted  his  judgment. 

3  Q      Did  you  then  remove  Mr.  Jackson  from  the 

4  case? 

5  A      No,  I  did  not  remove  Mr.  Jackson  from  the 

6  case. 

7  Q      Did  you  continue  to  deal  with  Mr.  Jackson 

8  in  terms  of  getting  information  about  the  case? 
A      In  terms  of  getting  information  about  the 

case? 

Q      Yes. 

A      I  don't  recall  doing  that. 

Q      Did  you  ~ 

A      I  dealt  a  whole  lot  more  with  Michael  after 
I  made  him  my  first  assistant  than  1  did  with 
Fletcher. 

Q      After  you  got  this  letter,  did  you  ask 
Michael  Johnson  to  sit  down  with  Fletcher  Jackson  to 
review  the  list  of  names  which  Mr.  Coleman  indicated 
he  reviewed  with  Mr.  Jackson? 

A      Did  I  specifically  do  that? 

Q      Yes. 
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1  A      No,  but  this  letter  is  September  the  20th. 

2  The  case  was  scheduled  for  indictment  on  the  2 1  st 

3  which  was  --  well,  scheduled  —  the  grand  jury  was 

4  convening  the  next  day,  the  indictments  weren't 

5  concerned  until  Thursday. 

6  Q      So  Thursday  was  the  23rd? 

7  A      Yes. 

8  Q      You  came  back  on  Thursday? 

9  A      Yes,  I  did. 

1 0  Q      Did  you,  before  you  came  back,  say  — 

1 1  before  you  came  back,  did  you  say  to  Mr.  Johnson  that 

12  you  wanted  to  ~  let  me  withdraw  the  question. 

13  Did  you  consider  coming  back  early  to  find 

14  out  what  was  going  on  with  the  case? 

15  A      I  did  come  back  early;  Thursday  was  coming 

16  back  early. 

17  Q      Did  you  consider  coming  back  before  the  day 

1 8  of  indictment  to  sit  down  with  Mr.  Johnson  and 

1 9  Mr.  Jackson  and  figure  out  whether  Mr.  Hale  had 

20  cooperation  to  give  of  an  undercover  nature  or  didn't 

21  have  cooperation  to  give? 

22 A      I  don't  recall  considering  coming  back 
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1  early  to  do  that.    What  I  recall  is  that  the 

2  situation  remained  the  same  as  it  had  been  during  the 

3  previous  weeks,  which  was  there  was  an  offer  to 

4  Mr.  Coleman  that  we  would  arrange  for  his  client's 

5  proffer.   And  that  we  would  do  that.   That  didn't 

6  require  my  presence. 

7  Q      But  when  ~  well,  the  letter  of  September 

8  20  indicated  that  Mr.  Coleman  had  reviewed  a  list  of 

9  names  and  definitive  areas  of  Mr.  Hale's  knowledge 

10  with  Mr.  Jackson. 

1 1  Did  that  seem  to  you  to  be  some  kind  of  a 

12  proffer,  that  there  had  been  some  kind  of  a  proffer 

13  given? 

14  A      That's  the  way  the  letter  reads.   But  ~ 

15  Q      Did  you  -- 

16  MR.  FISHMAN:    I'm  sorry,  Mr.  Chertoff.   You 

17  are  cutting  off  the  witness.    She  was  in  the  middle 

18  of  her  sentence. 

19  THE  WITNESS:    But  we  look  at  earlier 

20  letters,  there  were  times  in  these  letters  when  ~  I 

21  will  say  this  as  kindly  as  I  can,  I  think  Randy  is 

22  sort  of  rewriting  history. 
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1  BY  MR.  CHERTOFF: 

2  Q      Who  looked  at  the  letters,  when  you  say  we 

3  looked  at  the  letters? 

4  A      Earlier  in  one  of  my  depositions,  I  pointed 

5  out  to  you  that  he  said  that  he  had  made  a  proffer, 

6  that  he  had  made,  I  think  it  referred  to  a  proffer 

7  that  he  had  made,  when  in  fact  that  never  happened. 

8  Q      Well,  I  am  asking  you  with  respect  to  this 
letter,  when  this  letter  came  in,  did  you  and 
Mr.  Johnson  or  anybody  else  in  your  office  say  before 
we  indict  the  case,  did  Coleman  actually  give  us  a 
list  of  names  Hale  is  prepared  to  give  us  cooperation 
against? 

A      Mr.  Johnson  may  have  done  that.    I  did  not 
do  that.    But  regardless,  regardless  of  —  it  wasn't 
necessary  to  do  that.    Regardless  of  who  Mr.  Hale 
could  give  us,  we  still  had  this  SBIC  case  that  was 
there  to  be  resolved,  that  —  who  he  could  give  us 
didn't  change  that  in  any  respect. 

Q      Well  -- 

MR.  KRAVITZ:    Mike,  I'm  sorry.    For  a  point 
of  clarification,  have  we  established  that  Ms.  Casey 
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1  even  saw  this  letter  before  the  case  was  indicted. 

2  It  is  obviously  dated  -- 

3  BY  MR.  CHERTOFF: 

4  Q      Saw  or  heard  about  it,  had  discussions 

5  about  it. 

6  A      I  don't  specifically  recall  having  a 

7  discussion  about  this  case. 

8  MR.  FISHMAN:    This  letter? 

9  THE  WITNESS:    I  mean  this  letter,  thank 

10  you.    I  don't  specifically  recall  that  but  I  am 

1 1  certain  Michael  and  I  must  have  discussed  it  because 
we  talked  several  times  about  this  matter. 

BY  MR.  CHERTOFF: 

Q      Did  you  understand,  Ms.  Casey,  that  once 
you  indicted  Mr.  Hale  publicly,  it  would  become 
impossible  for  him  to  be  involved  in  an  undercover 
operation? 

A      That's  true,  Mr.  Chertoff,  but  it  is  also 
in  retrospect  my  impression  that  it  was  impossible  at 
this  point  in  time  because  this  matter,  although  he 
had  not  yet  been  indicted,  there  were  already  some 
things  that  were  going  on  publicly,  including  the 
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1  receivership  of  the  SBIC  that  he  had  managed. 

2  Q      Are  you  telling  me  that  you  made  a  judgment 

3  during  the  week  of  September  20  that  he  was  useless 

4  for  an  undercover  operation? 

5  A      No.    I  made  it  ~  I  am  telling  you  we  were 

6  never  able  to  make  a  judgment  about  whether  he  was 

7  useful  in  an  undercover  operation  because  he  wouldn't 

8  proffer  his  testimony.    So  there  was  no  way  to 

9  evaluate  his  usefulness. 

10  Q      Did  you  ever  check  with  Mr.  Jackson  to  see 

1 1  whether  before  September  20th,  Mr.  Coleman  had  given 

12  Mr.  Jackson  definitive  areas  in  which  Mr.  Hale  had 

13  knowledge  and  reviewed  a  list  of  names  with  him? 

14  A      Did  I  ever  do  that? 

15  Q      Yes. 

16  A      No,  I  did  not. 

17  Q      Did  you  have  a  meeting  when  you  came  back, 

18  shortly  after  you  came  back  on  September  24,  with  the 

19  FBI  in  Little  Rock  regarding  the  Hale  case? 

20  A      I  returned  on  September  the  23rd,  the 

21  meeting  I  believe  was  the  following  morning  September 

22  the  24th. 
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1  Q      By  the  way,  before  I  —  just  a  moment. 

2  In  fairness,  I  will  show  you  Exhibit  05167 

3  for  identification.   Is  this  a  letter  which  was  sent 

4  back  while  you  were  away? 

5  A      I  think  this  is  a  response  to  the  September 

6  20  letter. 

7  Q      So  you  did  in  fact  respond  to  the  letter  on 

8  the  20th;  correct? 

9  MR.  FISHMAN:    For  the  record,  that  would  be 

10  the  letter  Bates  stamped  17493. 

1 1  MR.  CHERTOFF:    Correct,  the  second  letter 

12  on  the  September  20. 

13  MR.  FISHMAN:    The  one  to  Mr.  Johnson? 

14  MR.  KRAVITZ:    I  am  confused. 

15  MR.  FISHMAN:    For  the  record,  it  appears 

16  that  the  letter  to  Ms.  Casey  was  responded  to  by 

17  Mr.  Johnson,  and  the  letter  to  Mr.  Johnson  was 

1 8  responded  to  by  a  letter  signed  by  Ms.  Casey. 

19  MR.  CHERTOFF:    Or  signed  at  her  direction 

20  or  with  someone  else  signing  her  name. 

21  MR.  KRAVITZ:    What's  the  date  on  that 

22  letter? 
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1  THE  WITNESS:    September  21,  1993. 

2  MR.  KRAVITZ:    My  Bates  stamp  letters  are 

3  off.    Is  this  the  one  where  it  says  your  signature? 

4  Obviously  appears  to  be  written  by  someone  else. 

5  THE  WITNESS:   Yes. 

6  BY  MR.  CHERTOFF: 

7  Q      Have  you  had  a  chance  to  review  the  letter? 

8  A      Yes. 

9  Q      Now,  did  you  actually  dictate  that  letter 

10  from  San  Antonio? 

1 1  A      Michael  and  I  discussed  this  letter  and  I 

12  think  Michael  may  have  actually  called  back  and 

13  dictated  the  letter.   Because  the  letter  —  and  I  say 

14  that,  I  don't  remember  specifically  which  one  of  us 

15  called  and  dictated  it  but  it  was  typed  by  Michael's 

16  secretary.   It  is  her  initials  on  the  letter. 

17  Q      Now,  when  you  with  came  back  to  Little 

1 8  Rock,  did  you  learn  that  there  was  a  memorandum  that 

19  had  been  sent  to  the  director  of  the  FBI  from 

20  Mr.  Keeney,  with  a  copy  to  Michael  Johnson? 

21  A      I  don't  remember  that. 

22  Q      Did  Mr.  - 
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1  A      I  may  have  known  it  at  the  time.    I 

2  don't  —  I  don't  specifically  know  what  you  are 

3  referring  to  right  now.    Maybe  if  I  could  see  it,  it 

4  would  help  me  to  remember. 

5  Q      I  am  going  to  show  you  what  has  been  marked 

6  as  Exhibits  5169  through  5171.    It  is  a  letter  dated 

7  September  21,  1993  from  John  Keeney  to  the  director 

8  of  the  FBI  with  a  cc  to  Michael  Johnson.    It  says 

9  "USA,  Little  Rock,  Arkansas." 

10  MR.  CHERTOFF:    Can  I  have  this  back? 

1 1  MR.  FISHMAN:    In  case  she  needs  to  refer  to 

12  it. 

13  THE  WITNESS:    Mr.  Chertoff,  I  am  sure  that 

14  I  —  if  Michael  had  this,  I  probably  saw  it  at  the 

15  time.    I  honestly  don't  remember  this  memorandum. 

16  BY  MR.  CHERTOFF: 

17  Q      Did  you  know  as  of  September  24,  when  you 

18  met  with  the  FBI,  that  Mr.  Hale  had  made  very 

19  specific  allegations  concerning  misconduct  by  both 

20  Governor  Tucker  and  Mr.  Clinton? 

21  A      By  September  the  24th,  I  had  been  visited 

22  by  those  reporters.    I  had  talked  with  Michael  and 
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1  Michael  had  talked  with  people  in  Washington.   I  may 

2  have  known  that.    I  know  that  at  that  meeting  on 

3  September  the  24th,  we  specifically  discussed  my 

4  recusal  from  that  investigation. 

5  Q      Who  was  present  at  the  meeting  on  the  24th? 

6  A      Michael  Johnson,  Fletcher  Jackson  and  me 

7  from  my  office;  Don  Whitehead,  who  was  the  ASAC  of  ~ 

8  the  FBI  ASAC;  Steve  Irons,  who  was  the  special  agent 

9  in  charge  of  the  3  squad;  David  Reign,  who  was  the 

10  agent  investigating  the  Hale  matter,  and  a  woman  who 

1 1  was  a  financial  analyst  for  the  FBI.    Her  first  name 

12  is  Gretchen  and  I  have  forgotten  her  last  name. 

13  Q      What  was  the  nature  of  the  discussion? 

14  A      My  recollection  is  that  the  FBI  had 

15  called  —  someone,  either  Steve  or  Don  had  called 

16  Michael  and  asked  about  having  a  meeting,  because 

1 7  there  was  some  disagreement  about  the  way  the  case 

1 8  was  proceeding,  some  problem  or  perceived  problem 

19  between  the  agents  and  Fletcher  and  the  way  the 

20  investigation  was  being  conducted. 

21  Q      Did  the  agents  indicate  during  the  meeting 

22  that  they  felt  that  Mr.  Jackson  was  limiting  the 


1  investigation? 

2  A      I  believe  that  that  was  the  nature  of  the 

3  discussion,  yes. 

4  Q      What  kind  of  limitations  were  they 

5  complaining  about? 

6  A      I  don't  remember  the  entire  meeting.   I  do 

7  recall  that  there  were  subpoenas  outstanding  to  the 

8  RTC  that  the  FBI  --  this  generally,  that  the  FBI 

9  wanted  to  get  as  much  information  —  they  wanted  to 

10  get  all  the  information  so  they  could  review  it. 

1 1  They  wanted  to  review  the  records.   I  think  that 

12  Fletcher  had  told  the  people  at  the  RTC  that  they 

13  didn't  have  to  comply  with  all  of  the  subpoenas,  that 

14  he  was  looking  for  some  very  specific  things,  that 

15  was  all  he  was  interested  in  having. 

16  And  I  think  that  was  the  construction  of 

17  the  problem. 

18  Q      Was  there  also  a  discussion  of  your 

19  recusing  yourself? 

20  A      Yes,  we  discussed  that. 

21  Q      Now  at  this  point,  you  were  aware  of  the 

22  fact  that  a  subject  of  this  investigation  was 


150 


6121 

151 

1  Governor  Tucker? 

2  A      I  was  either  aware  that  he  was  ~  I  am  not 

3  sure  I  was  aware  that  he  was  a  subject.   I  think  I 

4  was  more  aware  that  he  was  a  possibility.    I  am  not 

5  sure  that  we  had  anything  concrete  at  that  point  but 

6  I  don't  remember  that  for  sure.    But  I  know  that  we 

7  talked  about  my  recusal  and  we  talked  about  the  fact 

8  that  I  would  be  recusing  because  of  Governor  Tucker. 

9  Q      Did  you  also  have  an  understanding  at  this 

10  point  that  there  were  allegations  concerning 

1 1  President  Clinton  and  a  small  business  investment 

12  loan  to  Susan  McDougal? 

13  A      I  may  have.    I  don't  remember  that 

14  specifically.   I  know  that  there  were  allegations  off 

15  and  on  concerning  the  President,  but  I  don't  remember 

16  that  specific  allegation. 

17  Q      At  this  --  were  there  also  allegations 

18  involving  Steven  Smith? 

19  A      Yes,  there  were. 

20  Q      Who  is  Steven  Smith? 

21  A      Steven  Smith  is  a  professor  at  the 

22  University  of  Arkansas  in  Fayetteville, 
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1  communications  professor,  I  believe. 

2  Q      Is  he  someone  that  you  know? 

3  A      He  was  an  acquaintance  of  mine. 

4  Q      An  acquaintance  or  friend? 

5  A      An  acquaintance. 

6  Q      Was  his  involvement  in  the  case  as  a 

7  possible  subject  another  ground  for  recusal  that  was 

8  discussed? 

9  A      Yes,  it  was. 

10  Q      What  was  the  position  that  the  FBI  took  on 

1 1  the  recusal? 

12  A      Their  position?    I  don't  recall  that  they 

13  had  a  position.    I  just  know  that  we  ~  we  discussed 

14  recusal,  I  am  not  sure  that  —  I  don't  believe  that 

1 5  that  was  the  first  time  I  had  discussed  that  with  the 

16  FBI.    I  had  seen  too  much  of  Steve  Irons  and  Don 

17  Whitehead  during  my  first  month  there  to  think  that 

18  that  was  the  first  time  we  talked  about  it. 

19  Q      Do  you  think  on  earlier  occasions  they 

20  talked  about  recusing  yourself? 

21  A      I  think  on  earlier  occasions  I  may  have 

22  told  them  if  the  investigation  actually  reached  a 
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1  point  where  there  was  information  to  indicate  that's 

2  where  it  was  going,  that  I  would  have  to  recuse. 

3  Q      And  on  the  24th,  did  they  say  to  you  that 

4  they  believed  the  investigation  reached  a  point  where 

5  it  look  like  it  was  headed  towards  Governor  Tucker? 

6  A      I  don't  remember  specifically  that  they 

7  said  that.    I  just  remember  that  we  talked  about  ~ 

8  about  my  recusal,  and  we  talked  about  the  timing  of  a 

9  recusal. 

10  Q      What  was  the  issue  of  timing  of  a  recusal? 

1 1  A      The  issue  of  timing  of  a  recusal  was  that 

12  Michael  felt  very  strongly  that  —  that  they 

13  should  —  that  the  office,  he,  the  FBI,  whomever, 

14  should  evaluate  the  information,  that  they  had  to 

15  determine  whether  there  were  -  whether  there  were 

16  any  substantive  allegations  there,  in  order  to  make  a 

17  decision  about  whether  to  recuse. 

1 8  Q      Had  you  discussed  with  Mr.  Johnson  the 

19  nature  of  your  connections  and  association  with 

20  Governor  Tucker? 

21  A      I  am  sure  I  did. 

22 Q      Do  you  have  a  specific  recollection  —  did 
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1  you  ever  sit  down  with  him  and  say  look,  Michael, 

2  let's  discuss  whether  I  have  to  recuse  myself,  here 

3  is  what  the  nature  of  my  association  with  Tucker  was? 

4  A      No,  I  didn't  need  to  discussion  whether  I 

5  had  to  recuse,  I  knew  I  had  to  recuse.   The  only 

6  issue  was  when  I  was  going  to  recuse. 

Q      On  September  24  did  you  indicate  to  the 

8  people  in  the  meeting  that  you  needed  to  recuse 

9  yourself  from  this  investigation? 

10  A      I  did. 

1 1  Q      What  was  the  reason  you  gave? 

12  A      I  don't  recall  specifically,  but  it  was 

13  just  the  nature  of  my  relationship,  the  fact  that  I 

14  knew  those  people. 

15  Q      Did  you  understand  at  that  point  that  the 

16  investigation  had  progressed  to  the  point  that  there 

17  was  a  real  possibility  that  Governor  Tucker  would  be 

18  a  subject  of  the  investigation? 

19  A      I  knew  that  at  some  point  in  time,  but  I'm 

20  not  ~  sure  specifically  at  what  -  on  what  date  I 

21  knew  that.    I  don't  know  whether  that  was  September 

22  the  24th,  or  earlier  than  September  the  24th  or  later 
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1  than  September  the  24th.    I  just  don't  remember. 

2  Q      Now,  as  of  the  time  there  was  this  meeting 

3  on  September  24th,  were  you  also  aware  that  Mr.  Hale, 

4  Mr.  Hale's  attorneys  had  —  Mr.  Hale's  attorney  had 

5  publicly  voiced  complaints  about  the  fact  that  he  was 

6  not  willing  to  deal  with  the  Little  Rock  U.S. 

7  Attorney's  Office? 

8  MR.  FISHMAN:    What  do  you  mean  by 

9  "publicly"? 

10  BY  MR.  CHERTOFF: 

11  Q      In  the  media  or  in  any  other  way  that  was 

12  disseminated  publicly? 

13  A      There  was  a  newspaper  article,  based  on  an 

14  interview  that  David  Hale  gave  to  the  Arkansas 

1 5  Democrat,  which  is  a  statewide  newspaper.   That 

16  article  appeared  on  the  morning  of  Thursday  the  23rd, 

17  the  day  the  indictments  were  returned.    I  don't  know 

18  specifically  whether  that  article  included  that 

19  information  or  not. 

20  I  know  that  Randy  Coleman  has  —  I  know 

21  that  that  was  his  —  that  was  something  that  he 

22  said.   I  mean,  I  recollect  that. 
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1  Q      I  am  going  to  show  you  what  has  been  marked 

2  as  Exhibit  7763  through  7765  and  ask  you  to  take  a 

3  look  at  this  and  see  if  this  is  a  September  23 

4  newspaper  article  regarding  this  interview  by  ~  with 

5  David  Hale,  and  specifically  look  at  page  2  in  the 

6  middle  column  to  see  whether  that's  the  reference  to 

7  his  dissatisfaction  with  his  plea  discussions  with 

8  the  Little  Rock  U.S.  Attorney's  Office. 

9  A      I'm  sorry,  could  you  direct  me  again  on  the 

10  second  page. 

1 1  Q      Middle  column,  second  page. 

12  MR.  FISHMAN:    You  don't  have  any  objection 

13  if  she  reads  the  whole  article,  do  you? 

14  MR.  CHERTOFF:    If  she  wants. 

15  Now,  as  of  the  ~ 

16  MR.  FISHMAN:    I  am  not  sure  what  the 

17  question  is. 

18  THE  WITNESS:    I  see  the  statement  you  are 

19  referring  to. 

20  BY  MR.  CHERTOFF: 

21  Q      Is  this  the  article  that  you  made  reference 

22  to  earlier  that  made  you  aware  of  the  fact  that 
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1  Mr.  Hale  was  raising  questions  about  whether  the 

2  Little  Rock  U.S.  Attorney's  Office  was  conducting 

3  itself  fairly  in  dealing  with  these  plea 

4  negotiations? 

5  A      I  don't  know  that  this  was  the  first  time 

6  but  certainly  that  is  included  in  this  article. 

7  Q      So  you  were  aware  of  that  by  the  meeting  of 

8  September  24th? 

9  A      Yes. 

10  Q      Did  you  tell  the  FBI  and  the  people  present 

1 1  you  would  recuse  yourself? 

12  A      Yes. 

13  Q      What  was  the  timing  issue?   What  were  you 

14  waiting  for? 

15  A      The  timing  issue  was  what  I  described  to 

16  you  earlier,  that  Michael  felt  that  the  allegations 

17  should  be  reviewed  to  determine  whether  there  was  any 

18  substance  or  merit  to  them  in  order  to  make  a 

19  decision  about  whether  to  recuse.   My  concerns  went 

20  beyond  that. 

21  Q      What  was  your  concern? 

22 A      My  concern  was  that  in  June  of  1993,  before 
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1  I  became  the  U.S.  Attorney,  that  Richard  Pence  had 

2  received  this  memorandum  from  Jack  Keeney  with  regard 

3  to  the  first  referral,  in  which  Mr.  Keeney  cites  that 

4  there  was  no  basis  for  the  U.S.  Attorney's  Office  to 

5  be  recused  from  that  investigation.   We  were  dealing 

6  with  some  of  the  same  issues  and  the  same  people. 

7  And  the  only  thing  that  had  changed  in  that 

8  office  was  me,  and  I  had  only  been  there  for  a  few 

9  weeks  and  I  wanted  ~  I  was  concerned  about  setting 

10  up  a  recusal  situation  in  which  I  recused  to  my  first 

1 1  assistant,  and  the  major  investigation  and  the  major 

12  focus  of  the  office,  because  it  is  a  very  small 

13  office,  would  be  this  investigation  that  would  take  a 

14  lot  of  resources  and  I  would  not  be  — 

15  MR.  FISHMAN:    I  don't  think  she  was  done. 

16  BY  MR.  CHERTOFF: 

17  Q      At  this  point  in  time  ~ 

18  A      I  was  sort  of  finished.    I  was  just 

19  concerned  that  that's  the  way  —  if  I  recused  that 

20  that's  what  was  going  to  happen. 

21  Q      At  this  point,  you  considered  this  the 

22  major  investigation  in  your  office,  as  of  September 
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1  24th? 

2  A      Did  I  consider  it  to  be  that?  No, 

3  actually,  I  didn't. 

4  Q      Well,  I  thought  you  just  said  a  moment  ago 

5  you  didn't  want  to  recuse  yourself  because  this  would 

6  be  the  major  investigation  in  your  office  and  it 

7  would  take  a  lot  of  resources? 

8  A      It  would  have  the  potential  for  being  a 

9  major  investigation.   I  mean,  obviously  it  was  going 

10  to  be  a  major  investigation  if  it  involved  political 

1 1  figures. 

12  It  could  grow  into  that  and  in  a  small 

13  office,  one  investigation  saps  a  lot  of  resources. 

14  Q      But,  before  September  20th  when  you  got 

15  this  call  from  Mr.  Keeney,  during  the  previous  week, 

16  previous  weeks  when  you  had  telephone  calls  and 

17  letters  from  Mr.  Coleman,  isn't  it  a  fact  that  you 

18  basically  let  Mr.  Johnson  run  the  case? 

19  A      Yes,  I  did. 

20  Q      Why  is  it  that  on  September  24th,  after 

21  Mr.  Keeney  had  asked  you  to  recuse  yourself  and  after 

22  the  FBI  had  raised  the  issue  of  recusal  with  you  -- 
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1  A      I'm  sorry. 

2  Q      And  the  FBI  had  raised  the  issue  of  recusal 

3  with  you,  that  you  wanted  to  stay  involved  in  the 

4  case  because  it  was  a  major  case? 

5  A      The  FBI  didn't  raise  the  issue  of  recusal 

6  with  me;  I  raised  the  issue  with  the  FBI.    I  can 

7  answer  your  question,  it  is  a  different  situation,  to 

8  allow  my  first  assistant  to  have  the  authority  to  run 

9  an  investigation,  I  had  confidence  in  his  ability  and 

10  I  knew  that  he  was  experienced,  that's  very  different 

1 1  than  having  an  investigation  going  on  in  the  office 

12  where  —  that  I  am  not  a  part  of,  I  have  no  —  no 

13  advice  or  role  in  allocating  resources,  because  I  am 

14  in  a  position  where  I  ~  where  I  couldn't  question 

15  how  many  assistants  needed  to  be  assigned  to  it,  how 

16  many  support  staff  needed  to  be  assigned  to  it. 

17  It  would  be  totally  out  of  my  control.   And 

1 8  I  would  be  left  trying  to  run  an  office  with  whatever 

19  was  left  over.    I  would  never  be  able  to  question 

20  what  was  being  allocated  to  that. 

21  Q      I  need  to  get  that  back. 

22  The  newspaper  article  that  we  just  looked 
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1  at  on  September  23rd,  and  other  press  before 

2  September  24th,  have  publicly  indicated  that  Mr.  Hale 

3  was  making  allegations  against  Governor  Tucker; 

4  correct? 

5  A      I'm  sorry,  I  don't  know  what  other  press 

6  before  September  the  24th  you  are  referring  to.    I 

7  only  know  about  this  article. 

8  Q      This  article  in  the  Arkansas 

9  Democrat-Gazette  had  raised  --  had  publicly  raised 

10  allegations  that  Mr.  Hale  had  made  against  Governor 

1 1  Tucker;  correct? 

12  A      That  article  did,  yes. 

13  Q      So  as  of  the  24th  that  —  you  were  aware 

14  that  it  was  public  knowledge  that  David  Hale,  who 

15  your  office  was  —  had  just  indicted  and  whose  case 

16  was  in  your  office,  was  making  allegations  involving 

17  a  friend  of  yours,  Governor  Tucker? 

18  A      That's  correct. 

19  Q      Did  you  have  discomfort  as  of  the  24th 

20  about  how  you  would  feel  dealing  with  Governor 

21  Tucker,  with  Mrs.  Tucker  at  a  time  when  they  would 

22  have  to  know  that  your  office  was  involved  in 


1  investigating  them? 

2  A      I  don't  recall  being  concerned  about  that, 

3  because  I  was  going  to  great  lengths  to  avoid  being 

4  in  a  situation  where  I  had  to  deal  with  them.    I  had 

5  done  that  from  the  time  I  arrived  in  the  office. 

6  Q      You  decided  to  avoid  dealing  with  the 

7  Tuckers  from  the  time  you  arrived  in  the  office? 

8  A      That's  not  that  difficult  to  do.    But  I 

9  just  --  I  had  not  seen  them.    I  had  not  --  I  just 

10  hadn't  been  around  them. 

1 1  Q      But  did  you  make  a  decision  to  start 

12  avoiding  them? 

13  A      I  ~  I  was  never  faced  with  that  decision, 

14  but  I  just  ~  I  didn't  see  them.   That  was  not  a 

15  concern.   They  are  not  people  I  would  see  on  an 

16  everyday  basis.    It  was  not  a  — 

17  Q      Did  you  have  mutual  friends? 

1 8  A      We  have  a  lot  of  mutual  friends. 

19  Q      Your  husband  was  involved  in  politics  in 

20  Arkansas? 

21  A      Only  to  the  extent  of  donating  money 

22  generally. 
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1  Q      Had  he  been  involved  in  the  Tucker 

2  campaign? 

3  A      No. 

4  Q      He  hadn't  done  any  work  in  the  Tucker 

5  campaign? 

6  A      No. 

7  Q      Did  he  have  friends  who  were  involved  in 

8  the  Tucker  campaign? 

9  A      I  am  sure  he  must  have. 

10  Q      Did  you  have  any  in  your  circle  of  friends 

1 1  in  the  town  of  Little  Rock,  the  size  that  it  is,  did 

12  you  have  a  concern  about  the  fact  that  it  was 

13  publicly  known  that  your  office  was  handling  a  case 

14  in  which  the  defendant  was  publicly  seeking  to  strike 

15  an  agreement  so  he  could  cooperate  against  Governor 

16  Tucker? 

17  A      In  a  town  ~  if  I  understand  your  question, 

18  I  think  that  the  correct  response  is  this:    In  a  city 

19  the  size  of  Little  Rock,  a  district  as  small  as  the 

20  one  that  I'm  in,  it  is  always  a  problem  dealing  with 

21  people  because  there  are  so  many  connections.   That 

22  is  a  constant  problem.    It  is  just  something  you  deal 


1  with  every  day. 

2  Q      What  were  you  waiting  for  to  finally 

3  trigger  your  recusal? 

4  A      What  was  I  waiting  for? 

5  Q      Yes,  what  event  were  you  waiting  for? 

6  A      I  was  waiting  for  the  RTC  referrals.   I 

7  guess  I  was  waiting  —  I  was  waiting  for  the  RTC 

8  referrals  or  for  some  concrete  evidence  or  for  an 

9  agreement  with  Michael  that  he  thought  that  it  was 

10  time  for  me  to  recuse. 

1 1  I  became  uncomfortable  with  that,  however, 

12  and  had  decided  that  I  needed  to  talk  to  someone  at 

13  the  Department  of  Justice,  because  I  disagreed  with 

14  Michael  about  —  I  trusted  Michael's  opinion  and  I 

15  valued  his  judgment.    I  disagreed  with  him  about  the 

16  timing  of  the  recusal  and  thought  that  I  needed  to 

17  seek  some  counsel  from  someone  else. 

18  Q      Who  did  you  talk  to? 

19  A      Eventually  I  talked  to  a  number  of  people, 

20  including  Phil  Heymann. 

21  Q      Who  is  the  first  person  you  talked  to? 

22  A      That  would  have  been  the  meeting  in  Phil 


164 


6128 

165 

1  Heymann's  office  and  there  were  a  number  of  people 

2  present. 

3  Q      That  was  in  November? 

4  A      Yes. 

5  Q      Did  you  have  conversations  with  someone 

6  between  September  24  and  the  beginning  of  November 

7  about  recusing  yourself? 

8  A      Michael  and  I  discussed  it. 

9  Q      Did  you  discuss  it  with  anybody  in 

10  Washington? 

1 1  A      No.    I  don't  believe  I  did. 

12  Q      Did  you  call  Deborah  Westbrook? 

13  A      Deborah  Westbrook  and  I  talked  in  September 

14  and  October  of  1993.    But  I  don't  remember  discussing 

15  that  with  her.    I  may  have.   I  talked  with  Deborah 

16  Westbrook  in  Annapolis  in  early  November  of  1993. 

17  Q      Did  you  come  to  learn  in  October  that  the 

1 8  director  of  the  FBI  had  expressed  the  view  that  you 

19  should  recuse  yourself? 

20  A      I  learned  that  when  my  deposition  was  taken 

21  by  the  House  Banking  Committee  in  September  of  1995. 

22 Q      Did  you  tell  the  —  any  of  the  agents  in 
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1  either  the  meeting  on  the  24th  of  September  or  in  the 

2  next  few  days  thereafter  that  you  were  not  going  to 

3  recuse  yourself  until  there  was  actually  a  case 

4  against  your  friends? 

5  A      I  don't  remember  saying  that  to  anyone, 

6  no. 

7  MR.  FISHMAN:    In  those  words,  you  mean? 

8  MR.  CHERTOFF:    In  substance. 

9  THE  WITNESS:   No,  not  even  in  substance. 

10  There  was  never  a  question  of  whether  I  was 

1 1  going  to  recuse.   I  was  going  to  recuse.   It  was  a 

12  question  of  when  I  was  going  to  do  it.    Michael  and  I 

13  disagreed  about  that.   And  I  was  looking  for  advice 

14  from  someone  else,  about  the  matter  of  some  guidance 

1 5  about  how  to  go  about  that. 

16  BY  MR.  CHERTOFF: 

17  Q      You  don't  have  a  recollection  of  talking  to 

1 8  Ms.  Westbrook  about  recusal  in  October? 

19  A      I  talk  to  --  I  know  that  I  talked  to 

20  Ms.  Westbrook  in  September  and  October  and  I  saw  her 

21  in  Annapolis  at  my  orientation  meeting.   I  just  don't 

22  specifically  recall  discussing  recusal  or  if  we 
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1  discussed  it,  what  exactly  it  was  about. 

2  It  was  very  much  on  my  mind,  however,  so  it 

3  is  likely  that  we  did  talk  about  it. 

4  Q      Who  is  John  Flake? 

5  A      John  Flake  is  a  real  estate  developer  in 

6  Little  Rock. 

7  Q      Do  you  know  him? 

8  A      I  do.    He  is  the  landlord  of  the  office, 

9  private  office  space  where  the  U.S.  Attorney's  Office 

10  is  now  located. 

11  Q      Do  you  know  him  socially? 

12  A      No. 

13  Q      Are  you  a  friend  of  his? 

14  A      No.    I  would  say  an  acquaintance. 

15  Q      Did  there  come  a  point  in  time  that  you 

16  became  aware  that  Mr.  Flake's  name  had  come  up  in  one 

17  of  the  referrals  that  was  anticipated  from  the  RTC? 

18  A      I  had  forgotten  it  until  you  just  mentioned 

19  it  but  yes,  that  was  also  a  concern  I  had. 

20  Q      Why  was  that  a  concern? 

21  A      Just  because  he  was  the  landlord  of  the 

22  U.S.  Attorney's  office. 
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1  Q      Other  than  the  fact  that  he  was  the 

2  landlord  of  the  U.S.  Attorney's  Office,  did  you  have 

3  a  concern  because  you  knew  him  personally? 

4  A      No.    I  didn't  know  him  that  well. 

5  Q      Did  you  call  him  in  September  of  1993? 

6  A      Did  I  call  John  Flake? 

7  Q      Yes,  the  end  of  September. 

8  A      I  may  have  called  him,  but  not  about  this. 

9  Our  office  moved  the  1  st  of  October,  or  the  Friday, 

10  end  of  September,  whatever  the  date  of  that  last  ~ 

1 1  September  the  30th  or  October  the  1st  and  we  ran  into 

12  problems  at  the  end  with  various  things,  including 

13  the  carpet  and  why  the  management  company  didn't  want 

14  us  to  move.    I  may  well  have  called  John  Flake,  I 

15  don't  recall  talking  to  him  but  I  may  have.   And  we 

16  had  a  number  of  other  problems  once  we  moved  in,  so  I 

17  know  I  did  talk  to  him  about  some  landlord/tenants 

1 8  problems  — 

19  Q      Mr.  Flake? 

20  A      --  during  the  fall  of  1993,  yes. 

21  Q      Was  it  before  you  moved  in? 

22  A      I  don't  specifically  recall  talking  to  him 
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1  before  I  moved  in.    I  dealt  with  the  woman  who 

2  actually  managed  that  —  the  building  that  we're  in, 

3  but  we  were  having  a  very  frustrating  time.    I  may 

4  have  well  placed  a  call  to  him,  I  may  have  talked  to 

5  him.    I  just  don't  remember  it  but  all  of  that  was 

6  going  on  at  that  point  in  time. 

7  Q      What  was  your  telephone  —  your  direct 

8  telephone  number  at  the  office  in  Little  Rock  in  the 

9  fall  of  1993? 

10  MR.  FISHMAN:    Which  office? 

1 1  MR.  CHERTOFF:    Any  office  you  had. 

12  MR.  FISHMAN:    Because  they  moved  in  the 

13  middle  of  the  fall. 

14  BY  MR.  CHERTOFF: 

1 5  Q      Whatever  office  you  had,  what  was  the 

16  telephone  number? 

17  A      324-6125. 

18  Q      And  then  the  second  one? 

19  A      I  think  was  and  is  my  direct  line  number. 

20  324-6125  was  the  private  line  in  my  office,  in  the 

21  old  building  when  we  were  in  the  courthouse;  324-5347 

22  was  a  sort  of  semi-private  line,  the  number  that  we 
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1  gave  out. 

2  Q      For  incoming  calls? 

3  A      Yes. 

4  The  ~  and  after  we  moved  to  the  new 

5  building,  I  had  another  line  because  we  had  a  new 

6  phone  system,  and  it  is  324,  I  think,  6809. 

7  Q      Are  you  familiar  with  the  number  324-5487? 

8  A      5487,  no,  sir. 

9  Q      Do  you  know  whose  line  that  is? 

10  A      No. 

11  Q      Or  was  rather  in  1993? 

12  A      No,  I  don't.    That  may  have  been  a  line  in 

13  my  office.   I  was  only  in  that  office  for  about  six 

14  weeks  before  we  moved.    I  don't  think  ~  I  think  that 

15  there  were  only  two  lines  on  my  telephone  in  the  old 

16  office. 

17  Q      Did  you  come  to  Washington  in  October  of 

18  1993? 

19  A      Yes,  sir,  I  did. 

20  Q      For  a  wedding? 

21  A      Yes. 

22  Q      Was  it  a  wedding  of  someone  who  was  an 
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1  employee  at  the  White  House? 

2  A      No,  it  was  not. 

3  Q      I  don't  want  to  put  someone's  name  in  the 

4  record  for  no  reason  but  I  need  to  know  if  you  can 

5  characterize  the  —  by  employment  who  the  person  was? 

6  MR.  FISHMAN:    I  don't  think  she'll  have  a 

7  problem. 

8  THE  WITNESS:    It  was  a  personal  friend  of 

9  mine,  Senator  Bumpers's  daughter  was  married  October 

10  of  1993  and  I  returned  to  Washington  for  the  wedding. 

1 1  BY  MR.  CHERTOFF: 

12  Q      And  that  was  in  Washington? 

13  A      Yes. 

14  Q      Did  you  come  with  anybody  else  from  your 

15  office? 

16  A      No,  I  came  with  my  husband. 

17  Q      Did  anybody  else  from  your  office  attend 

1 8  the  wedding? 

19  A      From  my  office? 

20  Q      Yes. 

21  A      Brett  Bumpers. 

22 Q      Is  that  Senator  Bumpers's  son? 
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1  A      Yes,  it  is. 

2  Q      Did  he  travel  out  with  you? 

3  A      No. 

4  Q      Did  you  make  any  arrangements  in  terms  of 

5  your  trip  out  to  visit  the  White  House? 

6  A      No. 

7  Q      Did  you  make  any  calls  to  the  White  House 

8  in  September  of  1993? 

9  A      No. 

10  Q      Did  you  make  any  calls  to  the  White  House 

11  in  October  1993? 

12  A      No. 

13  Q      Did  you  send  a  fax  to  the  White  House  in 

14  September  or  October  of  1993? 

15  A      I  have  never  sent  a  fax  to  the  White  House. 

16  Q      Do  you  know  anybody  in  your  office  who  made 

17  a  call  to  the  White  House  in  September  1993? 

18  A      No. 

19  Q      Do  you  know  anybody  in  your  office  who  made 

20  a  call  to  the  White  House  in  October  1993? 

21  A      I  do  not. 

22  Q      Do  you  know  anybody  in  your  office  who  sent 
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1  a  fax  to  the  White  House  in  September  or  October 

2  1993? 

3  A      I  do  not. 

4  Q      What  is  your  first  assistant's  fax  number, 

5  I  mean  phone  number? 

6  A      His  telephone  number  now  is  -- 

7  Q      I'm  sorry,  what  was  it  back  in  September  of 

8  '93? 

9  A      I  don't  know. 

10  Q      Okay. 

11  MR.  FISHMAN:    Off  the  record. 

12  (Discussion  off  the  record.) 

13  BY  MR.  CHERTOFF: 

14  Q      So  you  —  having  indicated  you  were  going 

15  to  recuse  yourself  on  September  24th,  you  did  not 

16  recuse  yourself  for  the  balance  of  September; 

1 7  correct? 

18  A      That's  correct. 

19  Q      Did  you  recuse  yourself  in  October? 

20  A      No,  I  did  not. 

21  Q      Were  you  aware  of  developments  in  the  case 

22  against  David  Hale  in  October? 


1  A      Developments  in  the  case  against  David 

2  Hale? 

3  Q      Yes,  or  in  the  investigations  relating  to 

4  David  Hale. 

5  A      No. 

6  Q      Were  you  aware  of  the  developments  in  the 

7  investigation  of  Madison  Guaranty  in  October? 

8  A      No. 

9  Q      Well,  how  ~  what  was  your  --  what  was  the 

10  manner  that  you  intended  to  use  to  signal  when  you 

1 1  ought  to  trigger  your  recusal? 

12  A      We  were  expecting  referrals  from  the  RTC. 

13  Q      And  you  were  going  to  peg  your  recusal  to 

14  the  receipt  of  the  referrals? 

15  A      It  seemed  to  me  to  be  a  good,  concrete, 

16  objective  piece  of  information  to  peg  a  recusal  on. 

17  Q      Were  you  going  to  look  at  the  referrals  and 

18  decide  whether  you  would  recuse  yourself? 

19  A      I  already  knew  I  was  going  to  recuse 

20  myself. 

21  Q      So  as  soon  as  the  referrals  — 

22  A      If  there  was  a  case  against  --  if  there  was 
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1  a  case  against  Tucker  or  Steve  Smith,  that's  what  I 

2  was  going  to  do.    And  I  expected  those  referrals  to 

3  give  me  that. 

4  Q      How  were  you  going  to  determine  if  there 

5  was  a  case  in  the  referrals,  you  were  going  to  look 

6  at  the  referrals? 

7  A      Well,  this  is  the  -  this  is  the  discussion 

8  that  Michael  Johnson  and  I  were  having  during  those 

9  weeks  about  the  evaluation  of  allegations  to 

10  determine  whether  there  was  any  substance.   That  was 

1 1  going  on  during  that  period  of  time. 

12  Q      What  was  the  discussion  you  were  having, 

13  how  were  you  going  to  decide  when  to  finally  pull  the 

14  plug  and  recuse  yourself? 

15  A      When  I  had  some  --  some  piece  of 

16  information  on  which  to  base  that.    And  in  my  mind 

17  the  referrals  would  have  —  would  provide  that. 

18  Q      The  mere  fact  of  the  referrals  coming  in? 

19  A      Yes. 

20  Q      So  you  had  no  intention  of  looking  at  the 

21  referrals? 

22  A      I  did  look  at  the  referrals. 


1  Q      And  based  on  looking  at  the  referrals,  you 

2  decided  to  recuse  yourself? 

3  A      I  had  already  decided  that  if  those  names 

4  were  there,  that  I  was  going  to  recuse,  and  yes,  I 

5  did. 

6  Q      So  when  did  you  get  the  referrals? 

7  A      Referrals  came  to  my  office  somewhere 

8  between  mid-  to  late  October,  I  don't  know  the 

9  specific  day.   They  did  not  come,  however,  on  the 

10  date  that  they  are  dated.   I  know  they  weren't  there 

1 1  that  early. 

12  Q      When  they  came  in  late  October,  did  you 

13  read  them? 

14  A      I  looked  at  them. 

15  Q      Did  you  decide  that  now  the  time  had  come 

16  to  put  your  recusal  in  effect? 

17  A      I  know  that  when  the  referrals  came,  I 

18  probably  talked  with  Michael  again  about  the  fact 

19  that  they  were  there,  that  the  names  were  there  and  I 

20  needed  to  recuse. 

21  Q      Did  you  send  a  letter  in? 

22  A      No,  I  did  not. 
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1  Q      What  were  you  waiting  for? 

2  A      I  was  waiting  to  talk  —  I  was  going  to  the 

3  orientation  in  November.   I  wanted  to  talk  to  someone 

4  at  the  Department  of  Justice  whose  opinion  I  could 

5  also  trust,  because  I  trusted  Michael's  but  his 

6  opinion  was  different  than  mine.    I  wanted  to  consult 

7  with  someone. 

8  Q      Did  you  talk  to  Ms.  Westbrook  at  the  time 

9  that  you  received  the  referrals? 

10  A      I  don't  remember  specifically  when  I  talked 

1 1  to  her. 

12  Q      Did  you  consider  calling  Mr.  Keeney  back  in 

13  October? 

14  A      I  may  have  ~  no,  I  don't  believe  I 

15  considered  calling  Mr.  Keeney. 

16  Q      Why  not? 

17  A      My  first  conversation  with  him  had  not  been 

18  very  pleasant  and  I  didn't  really  feel  he  had  given 

19  me  very  good  advice.   I  wanted  to  talk  to  somebody 

20  else. 

21  Q      What  was  the  advice  he  had  given  you  that 

22  you  didn't  feel  was  very  good? 
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1  A      That  I  should  recuse  on  the  basis  of  an 

2  anonymous  telephone  call. 

3  Q      Did  you  call  Mr.  Heymann  in  October? 

4  A      I  didn't  know  Mr.  Heymann  in  October. 

5  Q      Did  you  call  —  I'm  sorry.    Go  -- 

6  A      My  problem  was  that  I  only  knew  a  couple  of 

7  people  at  the  Department  of  Justice.   I  knew  Tony 

8  Moscato  probably  the  best,  although  we  had  never  met 

9  face  to  face  at  that  point  I  believe.   I  had  had  an 

10  interview  with  Janet  Reno.    I  had  called  Tony  earlier 

1 1  for  advice  and  had  gotten  the  impression  that  he 

12  felt  —  didn't  feel  comfortable  giving  me  that  kind 

13  of  advice.   And  I  had  decided  that  when  I  went  to  my 

14  orientation  in  Annapolis  I  should  be  able,  sort  of 

1 5  face  to  face,  to  find  someone  and  evaluate  whether  I 

16  could  trust  them  and  their  judgment  ~  that  I  would 

17  have  an  opportunity  during  that  period  of  time  to 

18  talk  to  someone.   I  knew  that  there  would  be  a  ~  a 

19  parade  of  people  from  the  various  offices  who  would 

20  be  making  presentations  to  us. 

21  Q      Do  you  know  Seth  Ward? 

22  A      I  do  not. 
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Q      Do  you  know  ~  do  you  have  any  relationship 
with  someone  who  was  either  related  to  Seth  Ward  or  a 
good  friend  of  Seth  Ward? 

A      No. 

Q      Do  you  know  who  Seth  Ward  is? 

A      He  is  Web  Hubbell's  father-in-law. 

Q      Other  than  knowing  that  from  the 
newspapers,  did  you  know  that  in  1993  when  you  were 
U.S.  Attorney  in  Arkansas? 

A      I  knew  that. 

Q      Had  you  ever  met  Mr.  Ward? 

A      I  have  never  met  him. 

Q      Did  you  have  any  friends  who  ever  talked  to 
you  about  Mr.  Ward? 

A      No. 

Q      Was  there  anything  about  Mr.  Ward's 
being  —  Mr.  Ward  being  mentioned  in  referrals  that 
you  viewed  as  a  grounds  to  recuse  yourself? 

A  No,  that  would  not  have  been  a  ground  for 
me  to  recuse  myself,  but  it  was  certainly  something 
that  the  Department  needed  to  be  aware  of. 

Q      What  did  the  Department  need  to  be  made 


1  aware  of? 

2  A      That  he  was  Web  Hubbell's  father-in-law. 

3  Q      When  do  you  first  recall  getting  the 

4  additional  referrals? 

5  A      It  was  ~  I  believe  that  was  sometime  after 

6  I  returned  from  the  wedding  in  Washington.   The 

7  wedding  was  in  the  middle  of  October.   Sometime 

8  between  then  and  the  end  of  October.   And  I  recall  — 
I  also  recall  that  the  referrals  did  not  arrive  in  my 
office.   I  think  that  the  RTC  attempted  to  mail  them 
to  us,  but  to  the  wrong  address.    We  had  just  moved 
or  there  was  ~  I  know  there  was  some  problem  in 
receiving  them  which  is  one  of  the  reasons  they  were 
so  late,  we  were  so  late  getting  them. 

Q      Now,  did  there  come  a  time  in  late  October, 
the  latter  half  of  October,  that  you  wrote  a  letter 
to  Jean  Lewis  regarding  the  initial  criminal  referral 
which  you  had  seen  in  late  August  of  1993? 

A      Yes. 

Q      And  how  did  you  come  to  write  that  letter? 

A      I  wrote  that  letter  because  Deborah 
Westbrook  or  Donna  Henneman  asked  me  to  write  it. 
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1  Q      Did  they  tell  you  what  to  write? 

2  A      No. 

3  Q      What  did  they  ask  you  to  do? 

4  A      They  asked  me  to  let  her  know  what  happened 

5  to  the  first  referral  because  she  was  calling  the 

6  office  ~  she  had  made  a  number  of  telephone  calls 

7  trying  to  understand  what  happened  to  that  referral. 

8  Q      Did  you  ask  why  they  wanted  you  to  let  her 

9  know? 

10  A      I  don't  recall  the  specific  discussions  we 

1 1  had.   I  know  there  were  several  conversations  and  I 

12  know  that  for  a  long  time  I  thought  Deborah  Westbrook 

13  was  the  person  that  I  had  talked  to.    Deborah  later 

14  told  me  it  was  not  her,  that  it  was  Donna,  so  I  am 

1 5  not  even  sure  at  this  point  which  of  the  two  of  them 

16  it  was;  I  had  never  met  either  one  of  them,  they  were 

17  just  voices  on  the  telephone. 

1 8  Q      Did  you  review  the  referral  after  you  got  a 

19  call  from  legal  counsel's  office? 

20  A      Yes,  I  know  I  did  because  I  pulled  it  back 

2 1  out  and  that  was  when  I  looked  at  the  memorandum  from 

22  John  Keeney  —  Jack  Keeney  that  was  on  the  front  and 
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1  realized  that  he  had  deferred  the  decision  back  to 

2  Little  Rock.    It  was  the  first  time  I  realized  that 

3  actually  nobody  had  ever  done  anything  with  that 

4  referral. 

5  Q      And  so  what  did  you  do? 

6  A      I  wrote  the  letter  to  Jean  Lewis. 

7  Q      Did  you  make  a  determination  that  the 

8  referral  ought  to  be  closed  or  declined? 

9  A      I  made  whatever  decision  is  reflected  in 

10  that  letter. 

1 1  Q      Well,  when  you  pulled  the  referral,  you  saw 

12  that  the  referral,  in  fact,  had  not  been  acted  upon 

13  in  Washington  but  had  been  returned  to  Little  Rock 

14  for  purposes  of  a  final  decision;  correct? 

15  A      No,  that's  not  the  way  I  look  at  it.    I  -- 

16  my  view  of  that  at  the  time  was  that  it  had  been 

1 7  acted  upon  in  the  sense  that  it  had  been  reviewed  and 

18  that  the  opinion  of  the  Department  was  it  was  not  a 

19  good  referral  and  should  not  be  prosecuted.   But  that 

20  that  decision  had  never  been  relayed  to  the  RTC. 

21  Q      Didn't  the  memo  actually  indicate  that 

22  although  there  would  be  no  objection  if  the  Little 
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Rock  office  declined  prosecution,  it  was  to  be  a 
decision  left  in  the  hands  of  the  Little  Rock  U.S. 
Attorney's  office? 

A      That's  what  —  that  was  ~  after  I  pulled 
Keeney's  memo  back  out  that  was  what  I  saw  in  his 
memo. 

Q      So  you  understood? 

A      Would  not  question  the  decision  to  decline, 
but  there  is  no  reason  for  the  office  to  be  recused. 

Q      So  it  became  your  decision;  right? 

A      Yes. 

Q      Now,  you  knew  as  of  this  point,  in  the 
latter  part  of  October  1993,  that  there  were 
additional  referrals  that,  if  they  hadn't  already 
arrived,  were  very  shortly  to  arrive  that  also 
related  to  Madison;  correct? 

A      Correct. 

Q      And  you  knew  from  Mr.  Jackson's  discussions 
that  there  might  be  some  connection  between  the 
investigation  he  was  doing  in  connection  with  David 
Hale  and  some  activities  at  Madison;  correct? 

A      I  am  not  sure  exactly  what  I  knew  about  how 
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all  those  matters  related.   I  knew  that  generally 
they  were  related,  that  those  were  the  subjects. 

Q      When  you  look  at  the  referral,  the  original 
referral,  you  saw  Governor  Tucker's  name  in  the 
referral;  right? 

A      Yes. 

Q      Did  you  consider  deferring  action  on  the 
first  referral  until  after  you  had  recused  yourself 
on  the  other  referrals? 

A      What  I  considered  at  the  time,  and  maybe  in 
retrospect  it  wasn't  a  good  decision,  but  what  I 
considered  at  the  time  was  it  was  just  housekeeping 
detail.   My  understanding  was  that  Jean  Lewis  needed 
some  answer  to  sort  of  close  her  books,  or  make  a 
reflection  in  her  records  about  that  referral,  and  I 
was  giving  it  to  her. 

It  was  not  something  that  I  considered  to 
be  terribly  important  in  the  scheme  of  things, 
because  a  decision  about  what  to  do  with  the  first 
referral  could  always  be  undone  or  redone,  and  those 
other  ~  the  other  subsequent  referrals  that  came  in 
from  the  RTC  dealt  with  the  same  things  and  the 
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1  matter  was  being  investigated. 

2  Q      So  what  -- 

3  A      It  was  just  a  question  of  closing  the  books 

4  on  that  particular  referral. 

5  Q      So  why  did  you  take  action  to  close  the 

6  books  on  it? 

7  A      Because,  in  my  opinion,  the  books  had 

8  already  been  closed  on  it.    It  was  just  a  matter  of 

9  relating  that  decision  to  her. 

10  Q      But  as  of  the  end  of  October,  you  knew 

1 1  that  ~  you  had  decided  that  on  any  case  involving 

12  Tucker  you  would  have  to  recuse  yourself;  right? 

13  A      As  of  the  day  I  walked  into  that  office  I 

14  knew  that. 

15  Q      This  referral  had  Tucker  talked  about; 

16  correct? 

17  A      That's  correct. 

18  Q      You  knew  that  additional  referrals  were 

19  coming  that  might  also  involve  Tucker;  correct? 

20  A      That's  correct,  were  coming  or  were  there. 

21  Q      And  so  you  were  within,  to  your  knowledge, 

22  at  least  within  a  matter  of  days  of  concluding  you 
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1  would  have  to  recuse  yourself;  correct? 

2  A      I  had  already  decided  I  was  going  to  recuse 

3  myself,  it  was  just  a  question  of  the  time. 

4  Q      It  was  just  actually  doing  it? 

5  A      Yes. 

6  Q      Why  did  you  decide  you  wanted  to  get  this 

7  letter  out  before  you  recused  yourself? 

8  MR.  KRAVITZ:    I  think  she's  already 

9  answered  that  question,  Mike. 

10  THE  WITNESS:    I  got  the  letter  --  I  sent 

1 1  the  letter  because  I  was  asked  to  send  the  letter. 

12  Had  it  not  been  for  the  fact  that  either  Donna  or 

13  Deborah  asked  me  to  send  it  I  never  would  have  pulled 

14  the  first  referral  out  or  even  looked  at  it  again. 

15  BY  MR.  CHERTOFF: 

16  Q      Did  -- 

17  A      I  regarded  it  simply  as  being  a 

18  housekeeping  detail.   It  was  my  understanding  it  was 

19  something  Jean  Lewis  needed  so  she  could  show  what 

20  happened  to  her  first  referral  and  either  Donna  or 

21  Deborah  wanted  me  to  do  it  so  she  would  stop  calling 

22  them. 
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1  Q      Did  Donna  or  Deborah  ~  in  your  discussion 

2  with  Donna  or  Deborah,  did  you  indicate  you  had  a 

3  recusal  issue  involving  Tucker? 

4  A      I  don't  —  I  think  I  said  before  that  I 

5  know  that  I  talked  to  them  several  times.   And  I  feel 

6  sure  that  I  must  have  discussed  recusal  with  Deborah 

7  at  some  point  but  I  don't  recall  specifically.   I  can 

8  also  tell  you,  however,  that  had  it  not  been  for  the 
memorandum  from  the  fraud  —  that  was  done  by  the 
attorney  in  the  fraud  section,  and  the  memorandum 
from  Jack  Keeney,  I  never  would  have  sent  that 
letter.   I  certainly  would  have  never  made  that 
decision. 

Q      Did  you  hold  on  to  the  letter  after  you 
wrote  it,  before  you  sent  it? 

A      I  draft  —  I  know  that  I  have  drafted  the 
letter,  and  I  asked  Michael  to  look  at  it  before  I 
sent  it  and  I  know  there  is  one  copy  that's  earlier, 
probably  the  copy  that  I  printed  off  for  Michael. 

Q      Why  did  you  ask  him  to  look  at  it? 

A      Because  I  trusted  his  judgment  and  he  was 

my  first  assistant. 
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Q      But  if  it  was  a  housekeeping  matter, 
literally  just  closing  the  books  on  something,  why 
was  it  something  you  needed  to  run  by  your  first 
assistant? 

A      It  was  a  housekeeping  matter  about  a  case  I 
had  asked  him  specifically  to  watch  over  and  take 
care  of,  and  about  a  case  that  I  knew  had  the 
potential  for  headlines  and  media  attention. 

MR.  KRAVITZ:    Mike,  when  we  could  take  a 
break,  I  would  appreciate  one. 

MR.  CHERTOFF:    I  have  about  five  minutes. 
We  will  take  it  when  I  am  done. 
BY  MR.  CHERTOFF: 

Q      As  of  the  time  you  left  to  go  to  the 
conference  in  Annapolis  ~ 

A      Yes. 

Q      —  you  had  not  yet  actually  put  your 
recusal  in  effect;  right? 

A      That's  correct. 

Q      But  it  is  fair  to  say  for  a  couple  of  weeks 
you  had  been  intending  to  recuse  yourself?  You  had 
been  expecting  that  you  would  be  recusing  yourself? 
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1  A      I  knew  I  was  going  to  recuse,  yes. 

2  Q      And  you  were  waiting  until  the  trip  to 

3  Annapolis,  for  what  reason? 

4  MR.  FISHMAN:    Didn't  she  testify  to  that? 

5  MR.  KRAVITZ:    1  think  a  couple  of  times. 

6  THE  WITNESS:   Michael  and  I  had  a 

7  difference  of  opinion  about  the  timing  of  recusal.   I 

8  thought  that  I  should  recuse  immediately,  Michael 

9  wanted  an  opportunity  to  evaluate  whatever  referrals 

10  came  in  and  whatever  information  we  had  to  determine 

1 1  whether  there  was  any  substance. 

12  His  feeling,  I  think,  at  least  my 

13  recollection  is  that  his  feeling  was  if  the  --  if 

14  there  was  no  merit  to  the  allegations,  then  there  was 

15  nothing  to  recuse  from.   We  just  had  a  difference  of 

16  opinion  about  the  timing. 

17  BY  MR.  CHERTOFF: 

18  Q      Did  you  come  to  meet  with  Mr.  Heymann  when 

19  you  were  on  your  trip  back  east? 

20  A      That  was  --  I  did  eventually  meet  with  him, 

21  yes. 

22 Q      And  before  you  had  that  meeting,  did  you 
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1  have  a  discussion  with  Mr.  Johnson? 

2  A      I  did. 

3  Q      What  was  the  discussion? 

4  A      I  called  Michael  to  get  him  to  —  well,  I 

5  had  been  —  I'm  sorry,  let  me  back  up. 

6  I  was  in  Annapolis  and  someone  from  the 

7  executive  office  related  a  message  to  me  that  I  was 

8  expected  for  a  meeting  at  Mr.  Heymann' s  office  the 

9  following  day  ~  I  believe  that  it  was  the  following 

10  day  --  and  I  called  Michael  to  get  him  to  brief  me  on 

1 1  what  those  referrals  were  about  because  I  knew  that 

12  was  what  the  meeting  was  about  and  I  didn't  know 

13  enough  about  the  referrals  to  conduct  an  intelligent 

14  conversation  about  them. 

1 5  Q      This  was  a  meeting  that  was  set  up  by 

16  Mr.  Heymann? 

17  A      It  was  set  up  in  Mr.  Heymann's  office,  I 

18  don't  know  who  called  the  office  or  made  the 

19  arrangements. 

20  Q      You  didn't  call  the  meeting? 

21  A      No,  I  did  not  call  the  meeting. 

22  Q      Until  you  heard  about  the  meeting  had  you 
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had  an  opportunity  to  talk  to  anybody  at  the 
conference  about  this  recusal  issue  you  were 
concerned  about? 

A      I  had  talked  to  a  woman  who  was  a  liaison 
with  RTC  or  on  RTC  matters.   I  had  talked  to  Deborah 
Westbrook;  I  don't  recall  that  I  specifically  talked 
about  recusal.   I  know  that  the  information  about  the 
meeting  was  related  to  me  almost  immediately,  it  sort 
of  took  away  the  need  to  find  anybody  else.   If  you 
can  talk  to  the  Deputy  Attorney  General,  that's  about 
as  good  as  it  gets. 

Q      What  did  Mr.  Johnson  say  to  you  in  his 
briefing? 

A      I  don't  recall  specifically,  I  just  know 
that  I  called  and  talked  to  him.    I  asked  him  about 
the  referrals.   I  made  some  notes  about  the  referrals 
so  I  would  remember,  and  I  know  that  I  know  that 
Michael  --  I  know  that  Michael  would  read  it  related 
his  advice  about  the  Department,  and  in  retrospect  I 
realized  —  and  I  think  I  have  said  this  before  — 
that  part  of  Michael's  point  of  view  had  to  do  with 

the  fact  that  Little  Rock  is  a  small  U.S.  Attorney's 

192 

1  office,  and  there's  always  this  tension  about  the 

2  Department  sort  of  usurping  big  investigations  and  he 

3  said  some  concern  about  that. 

4  MR.  CHERTOFF:    Excuse  me  just  a  minute. 

5  (Pause.) 

6  BY  MR.  CHERTOFF: 

7  Q      When  you  went  to  the  meeting  with 

8  Mr.  Heymann,  who  else  was  there? 
A      Irv  Nathan,  Joanne  Harris,  Jack  Keeney, 

Tony  Moscato.   And  there  were  a  number  of  other 
people  there,  but  I  don't  —  I  don't  know  them.    I 
know  there  was  someone  there  from,  I  believe,  public 
integrity. 

Q      What  was  the  discussion? 

A      The  discussion  was  about  the  referrals  that 
we  had  received,  and  about  the  issue  of  recusal. 

Q      By  this  point  you  had  been  briefed  on  the 
referrals? 

A      By  Michael. 

Q      Had  you  seen  the  additional  referrals 
before  you  went  east? 

A      I  saw  them.   They  were  in  the  office  before 
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1  I  left  to  go  to  Annapolis. 

2  Q      And  what  did  —  tell  us  who  said  what,  as 

3  best  as  you  can  recall,  in  the  conversation  in 

4  Mr.  Heymann's  office. 

5  A      It  is  almost  impossible  to  do  it  at  this 

6  point,  but  we  talked  briefly  about  the  referrals  and 

7  the  substance  of  the  referrals,  about  who  the  various 

8  people  were  who  were  named  in  the  referrals.   There 

9  seemed  to  be  some  general  ~  generally,  the 

10  discussion  was  about  my  recusing,  because  the 

1 1  Clintons  were  named  in  the  referrals,  which  was  an 

12  issue  that  I  hadn't  really  considered,  because  I  knew 

13  I  was  recusing  because  of  Governor  Tucker,  so  I  had 

14  never  reached  that  point. 

15  When  I  said  that  I  would  have  to  ~  they 

16  were  discussing  whether  I  should  recuse,  and  I  said  I 

17  would  —  of  course  I  was  going  to  recuse  because  of 

18  Governor  Tucker,  the  decision  then  turned  ~  the 

19  discussion  then  turned  to  the  timing  of  that  recusal, 

20  when  it  should  take  place,  and  the  general  consensus 

21  among  those  present  was  if  you  are  going  to  recuse, 

22  the  time  is  now.    There  was  not  much  support  for 


1  Michael's  position  about  the  timing  of  recusal. 

2  Q      And  what  did  you  say? 

3  A      I  don't  remember  specifically  what  I  said. 

4  Q      Did  you  acquiesce  in  the  recommendation 

5  that  you  recuse  yourself  now  or  did  you  argue  you 

6  should  continue  on  for  a  while? 

A      I  argued  Michael's  point  of  view  for  a  bit 

8  sort  of  as  an  advocate  for  my  office,  at  some  point 

9  during  that  discussion  I  ~  I  sort  of  got  my  back  up 

10  a  bit,  by  the  tenor  of  some  of  the  remarks  that  were 

1 1  made.   Did  not  take  too  kindly  to  them. 

12  The  meeting  ended  without  a  resolution  of 

13  that  issue.    We  stayed -- there  was  some -- there  was 

14  some  discussion  —  I  raised  the  issue  of  the  fact 

15  that  there  was  information  leaking  from  the  RTC  and  I 

16  had  a  lot  of  concern  about  that,  because  I  think  it 

17  is  very  difficult  to  conduct  an  investigation  with 

18  that  kind  of  scrutiny,  and  I  was  concerned  about  it 

19  and  concerned  about  whether  there  was  anything  that 

20  could  be  done  about  that.   That  was  another  thing  we 

21  discussed  during  that  meeting. 

I  discussed  —  I  had  some  concerns  about 
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1  the  involvement  of  public  affairs  in  dealing  with  the 

2  media.   A  Carl  Stern  came  upstairs  after  the  meeting 

3  broke  up,  Joanne  Harris  and  Irv  Nathan  and  I  stayed 

4  and  talked  with  Carl  for  a  bit  about  dealing  with  the 

5  press. 

6  Q      What  was  your  complaint  about  public 

7  affairs? 

8  A      I  don't  know  that  I  had  a  complaint  about 
public  affairs  at  the  time,  but  my  concern  was  I  had 
started  to  get  telephone  calls,  there  was  an  article 
that  appeared  I  think  around  Halloween,  it  was  in  the 
Washington  Post  and  in  the  Arkansas  Democrat  on  the 
same  day.   And  so  I  had  started  to  get  a  lot  of 
attention  from  the  press  about  the  matter. 

Q      When  you  left  -  how  was  the  meeting  left 
with  Mr.  Heymann?   How  did  things  conclude  in  that 
meeting? 

A  Oh,  it  --  my  recollection  is  it  concluded 
with  I  will  think  over  your  point  of  view  and  get 
back  to  you. 

Q      In  that  meeting  you  still  did  not  agree  to 
recuse  yourself  then  and  there? 


1  A      No,  I  didn't. 

2  Q      Were  you  pressed  to  do  it  then  and  there? 

3  A      Oh,  I  wasn't  --  the  general  consensus  of 

4  the  meeting  was  that  I  should  recuse.   But  I  mean, 

5  that  was  my  consensus  as  well.    But  I  can  tell  you 

6  specifically  there  was  a  man  at  the  meeting  who  said 

7  something  that  made  me  angry. 

8  Q      What  was  that? 
A      I  don't  remember  specifically  what  he  said. 
Q      Generally. 
A      About  the  issue  of  the  timing  of  the 

recusal,  and  I  felt  that  he  was  being  very 
patronizing  to  me. 

Q      Was  there  anybody  in  the  meeting  beside 
yourself  who  argued  that  you  should  hold  your 
recusal,  continue  to  hold  your  recusal  in  abeyance 
until  something  else  happened? 

A      I  don't  remember  specifically  that  anybody 
did  that. 

Q      Everybody  basically  said  get  out  now? 

A      We  ~  well,  I  don't  know  that  everybody  -- 
they  didn't  poll  --  we  didn't  take  a  poll  of  the 
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1  people  present.    I  know  ~  my  recollection  two  years 

2  later  is  that  was  the  general  conversation.   I  had 

3  some  real  concerns  that,  because  at  this  point  in 

4  time  the  plea  offer  to  David  Hale  -  there  was  an 

5  outstanding  plea  offer  still  contingent  upon  him 

6  taking  that  first  step  of  proffering  his  testimony, 

7  which  he  still  had  not  done.    In  fact,  he  never  even 

8  discussed  it  seriously  at  that  point. 

9  And  I  had  some  real  concerns  about  —  I 

10  know  we  discussed  ~  we  discussed  the  possible 

1 1  repercussions  of  a  recusal,  with  that  ~  with  ~  I 

12  had  some  concerns  about  whether  during  the  rest  of 

13  the  time  I  was  U.S.  Attorney  every  time  there  was  a 

14  difficult  case  or  someone  who  had  ever  met  Bill 

15  Clinton,  which  would  be  about  2  million  people  in  the 

16  state  of  Arkansas,  that  the  response  would  be  to  say 

17  the  President's  name  in  an  attempt  to  try  to  buy  time 

18  or  to  work  their  way  out  of  an  indictment. 

19  That  was  going  on,  that  also  was  a  part  of 

20  that  conversation. 

21  Q      Was  this  argument  you  were  raising  to 

22  suggest  you  shouldn't  recuse  yourself  at  all? 


1  A      No,  it  wasn't  —  no.    I  never  argued  the 

2  fact  that  I  needed  to  recuse.   I  knew  I  needed  to 

3  recuse. 

4  Q      So  I  guess  the  question  is  why  even  at  this 

5  point  with  the  Deputy  Attorney  General  of  the  United 

6  States  saying,  recuse  yourself  now,  were  you  still 

7  trying  to  hang  on? 

8  A      I'm  sorry,  we  are  talking  -  I  am  probably 

9  not  making  myself  very  clear  and  this  sort  of  starts 

10  coming  back  as  I  talk  about  it  and  remember  what 

1 1  happened  during  the  course  of  the  meeting.   We  are 

12  talking  about  more  than  one  case.   The  question  of 

13  recusing  from  any  matter  regarding  Mr.  Tucker  is  not 

14  an  issue  I  was  going  to  recuse  from.    That's  where  we 

1 5  deal  with  the  matter  of  timing  with  regard  to 

16  Mr.  Hale.   We  are  still  talking  about  a  situation 

17  where  I  don't  have  the  conflict  with  Mr.  Hale  or  with 

18  his  co-defendants,  nor  do  I  have  a  conflict  with  the 

19  subject  matter  of  that  case.   What  I  have  a  potential 

20  conflict  with  is  the  information  that  he  could 

21  provide  if  I  worked  out  a  cooperation  agreement. 

22  But  we  weren't  to  that  point  yet  because 
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1  Mr.  Hale  had  still  never  proffered  any  information. 

2  He  was  still  stringing  us  along  and  claiming  he  had 

3  information.   He  was  giving  it  to  the  press,  but  he 

4  wouldn't  give  it  to  us. 

5  Q      Did  it  seem  to  you  that  the  reason  he  might 

6  not  want  to  give  it  to  you  was  because  he  felt  you 

7  had  a  personal  relationship  with  one  of  the  principal 

8  people  he  was  going  to  be  offering  information 
against? 

A      But  I  wasn't  asking  him  to  give  the 
information  to  me.    I  had  made  an  offer  for  him  to 
proffer  it  to  an  FBI  agent,  which  is  what  he 
eventually  did. 

Q      After  you  finally  recused  yourself? 

A      It  was  an  FBI  agent  from  Little  Rock  who  he 
would  have  proffered  it  to  when  I  was  the  U.S. 
Attorney. 

Q  After  you  left  the  meeting  in  Washington, 
when  did  you  finally  say  I  am  going  to  send  in  the 
letter  recusing  myself? 

MR.  KRAVITZ:    Objection  to  the  form  of  the 

question. 

200 

1  MR.  CHERTOFF:    You  can  answer. 

2  MR.  KRAVITZ:    Argumentative  and 

3  unnecessarily  so. 

4  BY  MR.  CHERTOFF: 

5  Q      You  can  still  answer. 

6  A      I  don't  know  that  I've  actually  said  that. 

7  I  know  that  before  —  I  felt  the  need  to  call  Michael 

8  to  tell  him  that,  because  I  agreed  with  the  general 
consensus  at  the  meeting  ~  that  was  my  point  of  view 
all  along  -  but  I  felt  an  obligation  to  tell  him 
that  that's  what  I  was  going  to  do. 

Q      And  did  you  send  the  letter  in  after  you 
returned  to  Little  Rock? 

A      No,  I  did  not.    I  did  it  while  I  was  at  the 
Department.   We  were  in  Annapolis  for  I  believe 
Tuesday  and  Wednesday  of  that  week.   On  Thursday  we 
moved  to  —  moved  into  Washington,  had  meetings  at 
the  Department  on  Thursday  and  Friday.   And  having 
made  my  peace  with  Michael,  and  discussed  the  issue 
with  them  and  having  told  him  my  decision,  I  wanted 
to  deal  with  it  while  I  was  there  and  have  it  done 
with. 
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1  We  had  an  offer  out  to  David  Hale,  and 

2  there  was  a  deadline  by  which  he  was  to  respond.    I 

3  think  it  was  that  following  Monday,  maybe  —  maybe 

4  the  Tuesday  of  that  following  week.   And  so  I  wanted 

5  to  get  —  to  have  the  matter  recused  and  settled  if 

6  that's  what  we  were  going  to  do.    And  I  don't 

7  remember  my  exact  thinking,  but  I  know  all  those 

8  things  were  going  on  so  I  did  it  while  I  was  there  in 

9  the  executive  office. 

10  Q      When  you  got  back  to  Little  Rock  a  few  days 

1 1  later  did  you  have  occasion  to  meet  with  Mr.  Mackay? 

12  A      Yes. 

13  Q      Did  you  complain  to  Mr.  Mackay  about  the 

14  attitude  of  the  Department  on  the  issue  of  recusal? 

15  A      Probably. 

16  Q      Do  you  remember  what  you  said  to  him? 

17  A      No. 

18  Q      Am  I  correct  that  the  --  the  Tuesday  after 

19  Labor  Day  was  the  first  time  you  personally  spoke  to 

20  Mr.  Coleman  concerning  Mr.  Hale? 

21  A      I  don't  remember  this  specifically,  but  it 

22  is  logical  to  me  that  Randy  called  --  that  we  spoke 
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1  on  the  telephone  because  I  think  he  must  have  called 

2  to  arrange,  have  that  meeting. 

3  Q      But  the  face-to-face  meeting  — 

4  A      Face-to-face  was,  I  believe,  the  Tuesday 

5  after  Labor  Day. 

6  Q      Was  that  September  7th? 

7  A      I  don't  remember. 

8  Q      Let  me  see  if  I  can  refresh  your  memory. 

9  Would  it  refresh  your  memory  if  I  read  you 

10  from  the  middle  of  the  letter  of  September  15th  to 

1 1  you  from  Mr.  Coleman  where  he  says  "as  a  result  of 

12  Fletcher's  position  on  this  matter,  with  Fletcher's 

13  knowledge  I  met  with  you  last  Tuesday,  September  7th, 

14  to  discuss  the  same  matter"? 

1 5  Does  that  refresh  your  memory? 

16  A      Is  ~  is  this  my  letter  to  Randy  Coleman? 

17  Q      No,  this  is  the  letter  from  Randy  to  you  on 

1 8  September  1 5th  where  he  says  -  well,  you  know  you 

19  met  with  Mr.  Coleman  on  a  Tuesday? 

20  A      My  recollection  is  it  was  the  Tuesday  after 

21  Labor  Day  because  he  had  hurt  himself  playing  golf 

22  the  day  before,  that's  why  I  think  - 
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1  MR.  FISHMAN:    To  advance  matters,  I  will 

2  stipulate  according  to  the  dates  we  established,  the 

3  1 7th  and  the  20th  being  a  Friday  and  a  Monday,  that 

4  the  7th  must  have  been  a  Tuesday. 

5  MR.  KRAVITZ:    We  will  take  Congressional 

6  notice  of  that. 

7  BY  MR.  CHERTOFF: 

8  Q      And  can  we  take  notice  that  Labor  Day  would 
have  been  September  6? 

MR.  FISHMAN:    That  would  be  my  sense 
according  to  my  understanding  the  way  it  usually 
works. 

BY  MR.  CHERTOFF: 
Q      September  7  was  the  day  you  had  a 
face-to-face  with  Randy  Coleman  on  this  issue? 
A      Yes,  it  was. 

Q      There  was  a  call  preceding  that  in  which  it 
was  indicated  by  Mr.  Coleman  that  he  wanted  to  talk 
to  you  about  David  Hale? 

A      I  believe  that  there  was.    I  don't  recall 
that  specifically,  but  I  don't  know  how  else  that 

meeting  would  have  gotten  set  up. 
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1  Q      Do  you  remember  what  time  the  meeting  was? 

2  A      It  was  early  in  the  morning,  I  think. 

3  Q      About  what  time? 

4  A      Maybe  9:00.    10:00. 

5  Q      How  long  did  it  last? 

6  A      About  five  minutes. 

7  Q      9:00  and  about  five  minutes.    Within  -- 

8  within  10  minutes  thereafter,  did  you  call  the  White 
House? 

A      No.    I  never  called  the  White  House  in 
September  or  October  of  1993. 

Q      Within  10  minutes? 

A      I  can  tell  you  the  times  I  called  the  White 
House. 

Q      When? 

A      I  called  the  White  House,  I  believe  in  June 
of  1993,  when  they  were  vetting  my  application  --  my 
papers  for  my  nomination.    I  called  the  White  House 
in  September  of  ~  August  or  September  of  1994,  to 
ask  for  a  card  for  my  parents'  50th  wedding 
anniversary.   That  was  the  only  time  I  ever  called 
the  White  House. 
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1  Q      Did  you  ask  somebody  to  call  the  White 

2  House  within  10  minutes  after  Mr.  Coleman  left  the 

3  meeting  with  you  on  September  7? 

4  A      No,  absolutely  I  did  not. 

5  MR.  CHERTOFF:    I  have  nothing  further. 

6  MR.  KRAVITZ:    Let's  take  a  break. 

7  (Recess.) 

8  BY  MR.  CHERTOFF: 

9  Q      Ms.  Casey,  do  you  have  any  occasion  in  1993 

10  to  have  telephone  conversations  with  Webster  Hubbell? 

11  A      No. 

12  Q      Did  you  have  any  face-to-face  meetings  with 

13  him  in  1993? 

14  A      No. 

15  Q      When  —  from  the  time  you  came  on,  in 

16  August,  did  you  hire  —  until,  let's  say  October,  did 

17  you  hire  anybody  for  the  office? 

18  A      No. 

19  Q      Did  you  hire  any  staff? 

20  A      I  hired  a  law  clerk  sometime  during  that 

21  first  semester,  a  law  student  to  work  as  a  law 

22  clerk.   She  didn't  start  until  Christmas  but  I  must 
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1  have  done  that  during  this  period  of  time,  that's  all 

2  I  recall. 

3  Q      Did  you  hire  an  assistant  during  the  fall 

4  of  1993? 

5  MR.  KRAVITZ:    An  assistant  U.S.  Attorney. 

6  THE  WITNESS:   No. 

7  BY  MR.  CHERTOFF: 

8  Q      Did  you  hire  a  secretary? 

9  A      No. 

10  Q      Was  there  anybody  else  in  the  office  that 

1 1  you  knew  to  be  friendly  with  Governor  Tucker  or 

12  Mrs.  Tucker? 

13  A      I  have  an  assistant  named  Sandra  Cherry 

14  whose  daughter  I  believe  is  a  friend  of  the  Tuckers' 

1 5  daughter. 

1 6  Q      Anybody  other  than  that? 

17  A      I  don't  think  so.    I  mean  --  I  just  don't 

18  recall  anybody  right  now.   There  may  be  someone. 

19  MR.  FISHMAN:    Do  you  have  anybody  in  mind? 

20  MR.  CHERTOFF:   No.    Okay.   Thanks  a  lot. 

21  (Mr.  Chertoff  left  the  room.) 

22  MR.  KRAVITZ:    While  you  are  switching,  can 
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1  I  talk  to  Paul  for  a  minute. 

2  (Discussion  off  the  record.) 

3  MR.  KRAVITZ:    I  actually  want  to  begin  by 

4  making  a  request  on  the  record  of  Majority  Counsel, 

5  and  I  guess  the  record  should  reflect  that  Mr.  Gicale 

6  is  here  and  taken  over  for  Mr.  Chertoff.   During  the 

7  end  of  Mr.  Chertoff  s  questioning  of  Ms.  Casey,  when 

8  he  was  asking  Ms.  Casey  about  whether  she  had  made 
phone  calls  or  a  phone  call  to  the  White  House  on 
September  7th,  1993  within  10  minutes  of  the 
conclusion  of  her  meeting  with  Mr.  Coleman,  it 
appeared  as  if  Mr.  Chertoff  was  looking  at  a  document 
in  his  file  which  he  did  not  show  to  the  witness,  and 
I  would  ask  if  Mr.  Gicale  would  be  kind  enough  to  let 
me  look  at  that  document  or  at  least  tell  me  what  it 
is. 

MR.  GICALE:    I  don't  have  that  document.    I 
don't  have  that  document. 

MR.  KRAVITZ:    He  took  it  with  him? 

MR.  GICALE:    Yes. 

MR.  KRAVITZ:    Do  you  know  what  it  was? 

MR.  GICALE:    I  can't  answer.    I  don't  --  I 
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1  did  not  even  see  that  document. 

2  MR.  KRAVITZ:    Well,  that  wasn't  my 

3  question.    I  recognize  you  are  not  being  deposed. 

4  MR.  GICALE:    If  you  want  --  he's  left  and 

5  you  had  a  question  about  it  and  I  just  --  and  I  don't 

6  have  the  document  to  answer  your  question,  so  I  mean, 

7  I  think  it  is  unfair  --  I  didn't  see  it.    And  I  am 

8  not  in  a  position  to  answer  your  question  but  if  you 
want,  if  you  want  him  to  answer  the  question  I  could 
take  the  time  to  go  do  it.    I  don't  have  it. 

MR.  KRAVITZ:    Well,  why  don't  we  go  ahead. 
I  mean  I  just  —  let  me  just  say  that  I  think  that  it 
is  unfair  to  be  hiding  a  document  from  the  witness. 

MR.  GICALE:    It  is  not  unfair  to  be  hiding 
it.   Nobody  is  hiding  anything.    You  had  an 
opportunity  to  say  something  to  him  before  he  left, 
and  for  whatever  reason,  and  it  was  nothing  sinister 
about  it,  he  took  that  with  him. 

I  would  be  happy  right  now,  to  go  up  there 
right  now  and  talk  to  him  about  it.    But  there  is 
nothing  intentional  about  this,  so  I  mean  if  you  want 
me  to  do  that  I  will  do  that,  but  I  don't  want  any 
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1  suggestion  on  the  records  that  anybody  is  trying  to 

2  hide  anything.   That's  just  totally  improper. 

3  MR.  KRAVITZ:    Well  -- 

4  MR.  GICALE:    So  if  you  want  to  go  ahead, 

5  fine,  but  if  you  want  to  make  an  issue  of  it,  we  will 

6  stop  here. 

7  MR.  KRAVITZ:    Lou,  please  don't  interrupt 

8  me  again. 

9  MR.  GICALE:   No,  don't  interrupt  me.   Don't 

10  accuse  us  of  trying  to  hide  something  when  the  person 

1 1  that  has  the  record,  you  don't  confront  them 

12  before  ~  you  know  he  is  going  to  be  leaving,  he 

13  picked  up  the  file  folder  with  the  record,  let  this 

14  record  reflect  that,  and  left. 

15  MR.  KRAVITZ:    Lou,  I  did  not  know  he  was 

16  taking  documents.   He  told  me  he  was  leaving  and 

17  leaving  you  in  charge  of  the  documents  and  you  are 

18  sitting  with  three  files  of  documents  in  front  of 

19  you.    How  did  I  know  he  was  removing  documents? 

20  MR.  GICALE:    Because  I  told  you. 

21  MR.  KRAVITZ:    I  asked  you  if  you  would  tell 

22  us  what  the  document  was.    If  you  can  sit  here  and 
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1  tell  me  straight  to  my  face  you  don't  know  what  the 

2  document  is,  I  will  accept  that. 

3  MR.  GICALE:    I  am  not  under  oath  here. 

4  MR.  KRAVITZ:    I  recognize  that. 

5  MR.  GICALE:    He  questioned  you  about  it;  I 

6  don't  have  the  record  and  if  you  want  to  question  him 

7  about  the  record,  I  can  go  get  him. 

8  MR.  KRAVITZ:    Is  your  answer  you  don't  know 

9  what  the  document  is? 

10  MR.  GICALE:    My  answer  is  the  answer  I  just 

1 1  gave  you. 

12  MR.  KRAVITZ:    Let's  go  on.    Maybe  in  a 

13  little  while  we  will  need  to  take  a  break. 

14  MR.  FISHMAN:    Let  me  say  I  am  sure,  out  of 

15  an  abundance  of  fairness,  in  the  event  there  is  a 

16  document  that  should  be  shown  to  a  witness,  that  I  am 

17  sure  that  Mr.  Gicale  will  ensure  that  that  take 

18  place. 

19  MR.  GICALE:    What  I  will  ensure,  I  will 

20  take  this  up  with  Mr.  Chertoff. 

21  MR.  FISHMAN:    I  am  not  making  any 

22  requests.   I  am  sure,  given  the  relationship  between 
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1  the  committee  and  the  department  so  far,  that  the 

2  committee  would  show  us  that  courtesy,  so  I 

3  appreciate  Mr.  Kravitz's  concern  for  the  witness. 

4  MR.  KRAVITZ:    It  is  really  --  my  concern  is 

5  just  for  the  fairness  of  this  proceeding  and  for  what 

6  I  assume  its  intent  to  be  of  getting  to  the  truth 

7  rather  than  of  hiding  documents  from  witnesses. 

8  MR.  GICALE:    Look,  no  more  speeches. 

9  MR.  KRAVITZ:    Excuse  me. 

10  MR.  GICALE:    Don't  accuse  people  of  hiding 

1 1  documents.   It  is  unfair  to  do  that. 

12  MR.  KRAVITZ:    Let's  take  a  break.   You 

13  continually  interrupt  me.    If  you  would  like  — 

14  MR.  GICALE:    You  are  accusing  us  of  hiding 

15  documents  when  it  is  not  true.    I  want  to  take  a 

16  break  and  resolve  this,  we  will  do  it  right  now.    You 

17  put  this  on  the  record  three  times.    Hiding 

18  documents.   That's  what  you  want  to  keep  repeating  on 

19  the  record.   That  has  not  occurred.  Now,  if  you  want 

20  to  stop,  we  will  stop. 

21  MR.  KRAVITZ:    Lou,  I  am  going  to  make  a 

22  statement  for  the  record.    If  you  would  like  to  make 
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1  a  statement  after  I  am  finished,  you  may  do  that. 

2  But  I  would  truly  appreciate  it  if  you  would  stop 

3  interrupting  me.    You  do  this  in  every  deposition  we 

4  appear  in  together. 

5  MR.  GICALE:    And  you  do  the  same  thing  in 

6  depositions.    I  did  not  interrupt  you.    You've 

7  repeated  this  allegation  three  times.    It  is 

8  incorrect. 

9  MR.  KRAVITZ:    The  record  will  reflect  you 

10  interrupted  me  but  we  will  let  the  record  reflect 

1 1  what  it  reflects. 

12  MR.  GICALE:    Let  it  reflect. 

13  MR.  KRAVITZ:    My  understanding  of  what  we 

14  are  all  doing  is  to  try  to  find  out  what  happened.   I 

15  think  it  is  inappropriate  to  ask  a  witness  a  request, 

16  when  the  questioner  clearly  —  it  clearly  appears  to 

17  be  looking  at  a  document  and  not  showing  it  to  the 

18  witness.    I  made  a  request  to  ask  what  the  document 

19  was  and  you've  promised  to  go  try  and  find  out  about 

20  that  at  a  break  and  I  think  why  don't  we  leave  it  at 

21  that. 

22  If  you  would  like  to  make  another 
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1  statement,  you  can.   Otherwise  I  would  like  to  begin 

2  my  questioning. 

3  MR.  GICALE:    Go  ahead. 

4  MR.  KRAVITZ:    Okay. 

5  EXAMINATION 

6  BY  MR.  KRAVITZ: 

7  Q      Ms.  Casey,  I  apologize  for  all  this  but  it 

8  is  what  it  is. 

9  A      That's  all  right. 

10  Q      You  made  a  statement  earlier  in  your 

1 1  deposition  that  since  the  time  you  first  dealt  with 

12  Mr.  Coleman  regarding  the  Hale  case,  you  have  learned 

13  that  Mr.  Coleman  was  not  an  experienced  criminal 

14  defense  lawyer;  is  that  correct? 

15  A      I  don't  recall  specifically  what  I  said, 

16  but  I  think  that  statement  is  correct.   In  fact,  to 

17  my  knowledge,  the  Hale  matter,  the  Hale  case  is  the 

18  only  case  that  he  ever  dealt  with  in  my  office. 

19  Q      Well,  have  you  learned  anything  since 

20  September  of  1993,  when  you  first  began  to  deal  with 

21  Mr.  Coleman,  relating  to  Mr.  Hale  about  Mr.  Coleman's 

22  experience  as  a  criminal  defense  lawyer  other  than 
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1  the  fact  that  that's  the  only  case  that  he's  dealt 

2  with  your  office  on? 

3  A      That's  all  I  know.    Because  that  is  the  ~ 

4  he  has  never  handled  another  case  in  my  office  since 

5  that  one.   And  to  my  knowledge,  he  never  handled  a 

6  case  in  my  office  before  that  one.   And  I  should  have 

7  been  tipped  off  by  the  fact  that  he  was  looking  for  a 

8  misdemeanor,  and  there  are  so  few  misdemeanors  in 

9  federal  practice,  but  it  just  didn't  hit  me  at  the 

10  time. 

1 1  Q      Now,  Mr.  Chertoff  asked  you  some  questions 

12  indicating  that  your  office's  indictment  or  public 

13  indictment  of  Mr.  Hale  in  September  1993  would  make 

14  Mr.  Hale  useless  as  a  potential  undercover  or  make 

15  any  potential  undercover  operation  that  Mr.  Hale 

16  might  participate  in  useless;  do  you  remember  those 

17  questions? 

18  A      I  remember  that  line  of  questioning,  yes. 

19  Q      Now,  that  indictment,  the  indictment  of 

20  Mr.  Hale  occurred  on  September  23rd,  1993;  is  that 

2 1  correct? 

22  A      I  believe  that's  correct,  yes. 
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1  Q      Before  September  23rd,  1993,  you  knew  that 

2  Mr.  Coleman  had  gone  to  members  of  the  press  with 

3  certain  allegations  by  Mr.  Hale;  correct? 

4  A      Yes.    My  recollection  is  that  the  reporters 

5  came  to  see  me  on  Friday,  which  I  believe  was  the 

6  17th  of  September,  I  am  not  clear  whether  they  had 

7  interviewed  Mr.  Hale  on  Thursday  or  on  the  same  day 

8  that  they  came  and  talked  to  me,  but  that  had  already 

9  happened,  yes. 

10  Q      Now,  was  it  your  view  that  Mr.  Coleman's 

1 1  and  Mr.  Hale's  having  gone  to  the  press  with 

12  Mr.  Hale's  allegations,  whatever  they  were,  would 

13  have  an  effect  on  Mr.  Hale's  future  usefulness  as  an 

14  undercover  operative? 

15  A      If  he  had  any  usefulness,  it  would  have 

16  destroyed  it.    But  I  was  still  in  the  position  of  not 

17  having  anything  from  Mr.  Hale  to  evaluate  to 

18  determine  whether  he  had  any  usefulness  to  begin 

19  with,  but  certainly  that  would  have  ended  whatever 

20  usefulness  he  might  have  had. 

21  Q      So  by  the  time  that  your  office  obtained 

22  this  public  indictment  on  September  23,  1993,  in  your 
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1  view,  at  least,  whatever  possible  usefulness  as  an 

2  undercover  operative  Mr.  Hale  might  otherwise  have 

3  had,  Coleman  had  already  destroyed  that  usefulness  by 

4  going  to  the  press  with  Mr.  Hale's  allegations  before 

5  the  time  of  the  indictment;  isn't  that  right? 

6  A      Or  Mr.  Hale  had  destroyed  it  by  giving  an 

7  interview  to  the  New  York  Times  reporters. 

8  Q      Okay,  and  so  in  your  view,  the  fact  that 

9  any  indictment  obtained  would  be  public  was  not  -- 

10  was  not  going  to  have  any  negative  effect  on  any 

1 1  potential  usefulness  of  Mr.  Hale  as  an  undercover 

12  operative? 

13  A      Certainly  by  the  day  that  the  indictments 

14  were  returned,  that  was  true. 

15  Q      I  am  going  to  be  jumping  around  a  fair 

16  amount  and  I  apologize  for  that  but  I  am  trying  to  be 

17  as  repetitive  as  little  as  possible,  so  I  will  try  to 

18  focus  your  attention  as  I  jump  around. 

19  Mr.  Chertoff  asked  you  some  questions  about 

20  one  of  Mr.  Coleman's  letters  which  indicated  that 

21  Mr.  Coleman  or  at  least  --  in  which  Mr.  Coleman 

22  claimed  that  he  had  provided  a  list  of  names  to  your 
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1  office,  names  that  Mr.  Hale  could  provide  information 

2  about;  do  you  remember  those  questions? 

3  A      I  do. 

4  Q      Let  me  show  you  the  letter  dated  September 

5  21,  1993.    I  am  going  to  show  you  again  the  letter 

6  dated  September  21,  1993,  from  you  to  Mr.  Coleman, 

7  and  again,  I  think  you  testified  previously  this  is 

8  the  letter  that  was  signed  by  someone  on  your  behalf 

9  while  you  were  in  San  Antonio. 

10  The  copy  I  have  is  Bates  stamp  numbered 

1 1  0051667  and  005168.   And  I  want  to  direct  your 

12  attention  to  the  third  paragraph  of  this  letter  and 

1 3  ask  you  whether  that  refreshes  your  memory  as  to 

14  whether  you  knew  at  that  time  whether  in  fact 

15  Mr.  Coleman  had  actually  provided  anyone  in  your 

16  office  with  a  list  of  names? 

17  A      Well,  that -- yes,  it  does.   That  was  my  -- 

18  that's  what  I  recollect  now,  was  the  situation  at  the 

19  time,  that  he  had  made  general  assertions  and 

20  allegations  about  having  information  involving 

21  important  people  but  he  had  never  given  any  specifics 

22  nor  had  he  ever  mentioned  any  names. 
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1  Q      Okay,  so  the  September  21  letter  refreshes 

2  your  memory  that  contrary  to  Mr.  Hale's  claims  in  one 

3  of  his  letters,  as  of  that  time,  Mr.  Hale  --I'm 

4  sorry,  Mr.  Coleman  ~  let  me  start  over. 

5  The  September  2 1  letter  refreshes  your 

6  memory  that  contrary  to  claims  that  Mr.  Coleman  made 

7  in  one  of  his  letters,  as  of  September  21, 

8  Mr.  Coleman  had  not  provided  anyone  in  your  office 

9  with  a  list  of  names? 

10  A      That's  correct.   And  that's  why  I  wanted  to 

1 1  be  sure  that  I  memorialized  that  in  a  letter  so  that 

12  his  letter  wouldn't  be  the  only  thing  there,  because 

13  the  statements  in  his  letter  are,  to  the  best  of  my 

14  knowledge,  wrong.    The  statements  in  my  letter  are 

1 5  correct. 

16  Q      You  testified  earlier  about  a  meeting  with 

17  officials  of  the  FBI  Little  Rock  office  on  September 

18  24,  1993,  and  then  you  also  testified  about  the 

19  meeting  in  Mr.  Heymann's  office  in  early  November 

20  1993,  and  I  believe  Mr.  Chertoff  asked  you  some 

21  questions  about  whether  you  recused  yourself  in  the 

22  balance  of  ~  during  the  balance  of  September,  after 
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1  the  meeting  with  the  FBI  office  and  whether  you 

2  recused  yourself  during  October  and  your  answer  was 

3  no. 

4  My  question  is  this:    During  that  time, 

5  that  time  period  between  September  24,  1993,  when  you 

6  made  clear  your  intention  to  recuse  at  an  appropriate 

7  time,  and  the  time  in  early  November  1993  when  you 

8  affirmatively  recused  yourself,  did  you  take  any 

9  action  in  the  Hale  case? 

10  A      No.    I  did  not.    But  may  I  clarify? 

1 1  Q      Sure. 

12  A      In  --  on  September  the  24th,  1993,  when  I 

13  met  with  the  FBI  agents  and  my  first  assistant  and 

14  Fletcher  Jackson,  we  were  discussing  the  Hale  matter 

15  specifically,  that's  what  was  --  I  mean  that  --  the 

16  problems  with  the  Hale  investigation. 

17  I  didn't  have  any  reason  to  recuse  from  the 

18  Hale  matter,  because  I  had  ~  I  didn't  have  any 

19  conflicts  with  that.   The  other  issue  of  recusal 

20  dealt  with  ~  dealt  with  matters  involving  other 

21  people,  with  Governor  Tucker  or  Steve  Smith.   And 

22  there  was  nothing  there  to  recuse  from  at  that 
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1  point. 

2  Q      When  did  your  office  receive  the  set  of 

3  nine  criminals  referrals  in  the  Madison  case? 

4  A      Between  the  —  sometime  between  the  middle 

5  and  the  end  of  October.   And  my  recollection,  whk.:  I 

6  don't  know  specifically  when  they  came  into  the 

7  office.   In  fact,  I  am  not  sure  that  they  ever 

8  arrived  in  the  office.    I  think  Fletcher  had  to  go 

9  somewhere  and  pick  them  up.    He  went  out  to  Federal 

10  Express  or  somewhere  to  get  them,  because  we  not 

11  received  them. 

12  I  —  I  am  confident  that  I  did  not  actually 

13  see  those  referrals  until  I  returned  from  the  wedding 

14  that  I  attended  in  Washington  in  the  middle  of 

15  October.   I  am  almost  certain  of  that. 

16  Q      Do  you  know  what  the  date  was  of  that 

17  wedding? 

18  A      It  was  the  weekend  of  October  the  15th.    I 

19  don't  know  what  the  specific  dates  were. 

20  Q      My  understanding,  and  I  think  other 

21  documents  —  documents  in  our  record  indicate  that 

22  the  nine  criminal  referrals  were  submitted  or  at 
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1  least  mailed  out  on  October  8,  1993.    Does  that 

2  refresh  your  memory  as  to  when  your  office  might  have 

3  received  them? 

4  A      I  know  that  the  referrals  are  dated  October 

5  the  8th  of  1993.    I  know  that  the  FBI  office  in 

6  Little  Rock  had  received  theirs  sometime  before  we 

7  got  ours.    I  know  that  ~  I  think  Monday  was  the 

8  1 1th,  that  Monday  was  a  holiday,  I  know  that  October 

9  the  12th,  Tuesday,  was  the  day  that  I  had  a  formal 

10  swearing-in  ceremony  and  we  had  an  open  house  in  our 

1 1  office  and  I  was  dealing  with  that. 

12  I  know  that  I  was  not  in  the  office  on 

13  Friday  the  15th,  because  I  traveled  to  Washington  on 

14  that  day. 

15  That's  why  I'm  almost  confident  that  I  did 

16  not  see  those  referrals  during  that  week.   And  that 

17  it  was  sometime  after  I  returned  from  Washington. 

1 8  Now  they  may  have  come  into  the  office  during  that 

19  week  while  I  was  gone  but  I  didn't  see  them. 

20  Q      As  you  walk  through  this,  your  recollection 

21  is  that  the  first  time  that  you  even  could  have  seen 

22  those  referrals  would  have  been  on  October  18th? 
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1  A      I  don't  think  I  was  in  the  office  Monday. 

2  I  think  I  didn't  return  to  the  office  until  Tuesday 

3  but  I  may  be  wrong  about  that.    Sometime  during  that 

4  week.   And  I  ~  my  further  recollection  is  that  those 

5  referrals  were  probably  not  even  in  my  office.   I 

6  know  that  they  had  been  received  by  the  FBI  before  we 

7  got  them. 

8  I  am  not  saying  that  someone  intentionally 

9  didn't  send  them  to  us.    I  think  there  may  simply 

10  have  been  a  problem  with  the  fact  that  I'd  changed 

1 1  addresses,  and  if  they  were  Federal  Expressed  to  the 

12  courthouse  —  because  you  can't  send  things  to  a  post 

13  office  box  through  Federal  Express  --  we  wouldn't 

14  have  gotten  them  because  we  weren't  there. 

15  Q      What  day  was  it  when  you  formally  recused 

16  yourself  from  these  matters?  You've  testified  about 

17  having  done  that  while  you  were  still  in  Washington 

18  in  early  November  1993. 

19  A      It  was  the  first  week  of  November  and  I 

20  think  I  spoke  with  Phil  Heymann  again  on  Thursday  of 

21  that  week  down  in  the  executive  office  and  I  think  I 

22  actually  drafted  a  letter,  or  had  a  letter  faxed  or 
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1  E-mailed  by  my  secretary  up  to  the  Washington  ~  up 

2  to  the  executive  office  in  Washington  on  Friday 

3  morning  and  took  it  up  to  Irv  Nathan's  office,  I 

4  think. 

5  Q      Was  that  November  5th? 

6  A      Yes. 

7  Q      Between  the  time  that  you  first  became 

8  aware  of  the  arrival  in  your  office  of  the  nine 

9  criminal  referrals,  whenever  that  was  in  October 

10  1993,  and  November  5th,  1993,  did  you  take  any  action 

1 1  relating  to  those  nine  referrals? 

12  A      No,  I  did  not.    It  would  have  been 

13  inappropriate  for  me  to  do  that. 

14  Q      Now,  there  is  one  point  related  to  all  this 

15  that  I  just  want  to  clarify  for  the  record,  and  your 

16  testimony,  obviously,  is  going  to  be  in  the  record 

17  exactly  as  it  was.    I  am  just  going  to  paraphrase, 

18  based  on  my  best  recollection,  a  few  things  that  you 

19  said. 

20  My  recollection  is  that  at  one  point  you 

21  said  that  you  were  waiting  to  enter  your  formal 

22  recusal  for  your  —  for  the  referral,  the  new 
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1  referrals  actually  to  arrive  in  your  office  so  that 

2  it  could  be  determined  if  there  was  a  case  against 

3  Tucker  or  some  of  the  other  people  who  would  cause  — 

4  would  create  —  might  create  a  conflict  of  interest 

5  or  an  appearance  of  a  conflict  for  you.    Another  time 

6  I  think  you  said  that  you  had  decided  to  wait  for  the 

7  referrals  to  arrive  and  that  you  would  recuse 

8  yourself  as  long  as  certain  names  such  as 

9  Mr.  Tucker's  were  actually  in  the  referral  —  in  the 

10  referrals,  and  I  want  to  be  sure  that  the  use  of 

1 1  different  language  doesn't  create  any  lack  of  clarity 

12  in  the  record. 

13  Am  I  correct  to  understand  really  the  sum 

14  total  of  what  you  are  saying  to  mean  that  as  long  as 

1 5  Mr.  Tucker  was  named  in  the  referrals  it  was  your 

16  view  that  you  needed  to  recuse  yourself? 

17  A      Yes.    But  I  think -- 

18  MR.  FISHMAN:    Named  how? 

19  MR.  KRAVITZ:    As  a  target,  I'm  sorry. 

20  THE  WITNESS:   Yes,  but  I  think  probably 

21  I've  --  maybe  some  of  this  is  lost,  and  of  course  I 

22  start  to  remember  as  we  go  through  these  matters,  I 
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1  probably  didn't  express  myself  very  artfully. 

2  We  had  two  separate  but  related  things 

3  going  on.    One  was  the  Hale  prosecution.   Mr.  Hale 

4  had  expressed  his  view  that  I  should  recuse  from 

5  that,  and  he  had  given  information  to  the  press,  but 

6  he  wouldn't  proffer  any  testimony  —  wouldn't  proffer 

7  his  testimony  to  an  agent,  so  all  I  had  to  recuse 

8  from  in  the  David  Hale  matter  were  --  any  recusal 

9  would  have  been  based  on  the  information  he  had  given 

10  to  the  press,  which  I  didn't  want  do  because  I  didn't 

1 1  think  that  was  the  way  that  that  should  be  handled, 

12  and  that  if  he  actually  had  any  information  and  was 

13  serious  about  cooperating,  then  he  would  do  the  right 

14  thing,  which  was  to  proffer  it  to  an  agent.   That  was 

1 5  one  matter. 

16  The  related  but  separate  matter  was  the 

17  matter  of  an  investigation  of  Mr.  Tucker,  which,  of 

18  course,  is  what  Mr.  Hale's  allegations  to  the  press 

19  were  about. 

20  If  Mr.  Hale  had  given,  had  proffered  a 

21  statement,  had  proffered  his  testimony,  had  given  us 

22  anything  other  than  thirdhand  reports  in  the  press,  I 
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1  could  have  and  would  have  recused  much  sooner  than  I 

2  did  probably.    I  still  would  have  had  the  issue  of 

3  dealing  with  Michael  and  that  difference  of  opinion, 

4  but  once  the  referrals  came  in,  there  was  --  I  had 

5  something. 

6  I  still  didn't  ~  at  that  point,  I 

7  didn't  ~  I  never  had  a  proffer  from  David  Hale  but 

8  the  referrals  were  something  other  than  a  report  of 

9  an  interview  that  David  Hale  had  given  to  the  press, 

10  so  there  was  something  real  there  to  deal  with, 

1 1  something  substantive. 

12  BY  MR.  KRAVITZ: 

13  Q      I  think  what  is  unclear  in  the  record  is 

14  with  respect  to  your  receipt  of  the  referrals,  were 

15  you  waiting  simply  to  see  that  Governor  Tucker's  name 

16  was  in  the  referrals  as  a  target,  or  as  I  think 

17  you've  testified  Mr.  Johnson  was  suggesting  you 

18  should  do,  that  you  should  wait  additional  time  until 

19  it  was  determined  that  allegations  against  Governor 

20  Tucker  were  actually  legitimate. 

21  A      Well,  I  think  --  if  I  understand  your 

22  question,  Mr.  Johnson  and  I  had  a  difference  of 
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1  opinion  about  the  timing  of  the  recusal. 

2  Q      And  so  it  was  your  view  that  —  as  you  were 

3  awaiting  the  arrival  of  the  new  criminal  referrals  in 

4  the  Madison  case  in  October  1993,  it  was  your  view 

5  that  if  Governor  Tucker  was  listed  as  a  target,  you 

6  would  recuse  yourself? 

7  A      That's  true.    But  it  wasn't  just  --  it 

8  wasn't  just  that  I  was  waiting  on  the  referrals; 

9  that's  one  thing  that  could  have  triggered  that. 

10  David  Hale  actually  proffering  his  testimony  so  that 

1 1  we  had  something  to  deal  with  other  than  a  newspaper 

12  report  would  have  done  that.    If  the  FBI  had  come  to 

13  me  and  said  we  think  we  have  a  case,  that  probably 

14  would  have  done  that.    But  they  were  in  preliminary 

15  stages  and  I  was  letting  them  conduct  their 

16  investigation. 

17  Q      Okay,  I  just  want  to  make  sure  the  record 

18  is  clear:   Your  planned  recusal  from  dealing  with  the 

19  new  criminal  referrals  in  the  Madison  case  was  not 

20  dependent  on  any  Justice  Department  or  FBI 

21  investigation  of  those  referrals  indicating 

22  substantial  allegations  against  Mr.  Tucker;  they  were 


1  dependent  upon  ~  your  recusal  was  dependent  on 

2  Mr.  Tucker's  being  named  as  a  target;  is  that  right? 

3  A      That  was  my  point  of  view.   That's  what 

4  Michael  and  I  had  the  difference  of  opinion  on,  but 

5  yes,  that's  my  point  of  view. 

6  Q      What  I  have  just  stated  was  your  point  of 

7  view  and  Mr.  Johnson  had  a  different  point  of  view? 

8  A      Yes. 

9  Q      I  am  going  to  direct  your  attention  to  the 

10  letter  that  you  wrote  to  Jean  Lewis  on  October  27, 

1 1  1993.    The  copy  I  have  has  two  different  Bates  stamp 

12  numbers  on  it,  one  of  them  is  FBI  1006,  the  other  is 

13  KBK  48.    I  believe  you  have  been  asked  questions 

14  about  this  letter  previously? 

15  A      Yes,  sir,  on  several  occasions. 

16  Q      The  last  paragraph  reads  as  follows: 

17  "Although  I  am  declining  to  take  further  substantive 

18  action  on  this  referral,  my  decision  does  not 

19  foreclose  future  prosecutions  about  the  matters 

20  covered  by  the  referral  or  related  matters  in  the 

21  event  that  my  office  and  the  FBI  are  given  access  to 

22  records  or  information  indicating  the  prosecutable 
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1  cases  can  be  made." 

2  What  was  your  purpose  in  including  that 

3  paragraph  in  this  October  27,  1993  letter  to 

4  Ms.  Lewis? 

5  A      Part  of  it  is  just  a  reflection  of  the  fact 

6  that  I  considered  that  letter  to  be  a  housekeeping 

7  detail.   Part  of  it  is,  I  think,  the  anticipation 

8  that  other  referrals  were  going  to  arrive  and  I 

9  didn't  want  them  to  think  that  there  was  no  reason  to 

10  send  those  if  they  had  something  to  send,  because  I 

1 1  don't  think  that  they  were  in  my  office  at  the  time  I 

12  wrote  that  letter.   Or  if  they  were  in  my  office  I 

13  don't  think  I  had  seen  them  but  I  am  not  sure  about 

14  that. 

15  Q      So  you  think  that  even  as  of  October  27, 

16  you  still  had  not  seen  the  referrals  that  were  sent 

17  out  from  the  RTC  on  October  8? 

18  A      I  don't  think  I  had.   But  I  drafted  that 

19  letter  earlier,  maybe  I  didn't  go  back  and  change 

20  that. 

21  I  just  —  I  am  not  sure.    But  there's  - 

22  but  that  paragraph  also  reflects  a  problem,  the 
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1  problem  that  the  office,  my  office  and  the  FBI  was 

2  having  trying  to  get  information  from  the  RTC  because 

3  they  were  not  responding  to  grand  jury  subpoenas  and 

4  they  were  not  turning  over  information,  so  I  wanted 

5  to  be  sure  that  they  knew  that  they  needed  to  do  that 

6  if  they  wanted  us  to  pursue  something. 

7  Q      What  were  the  problems  that  your  office  was 

8  having  getting  materials  from  the  RTC? 

9  A      They  just  —  what  I  just  described.   They 

10  weren't  responding  to  grand  jury  subpoenas;  they  had 

1 1  sent  a  letter  —  it  was  a  letter  from  Karen 

12  Carmichael,  I  think  --  in  October  of  1993  in  which 

13  she  stated  that  she  considered  the  dates  on  the  grand 

14  jury  subpoenas  to  be  —  I  don't  remember  the  exact 

15  word  but  something  like  optional.   They  sort  of 

16  responded  when  they  had  time  to  do  it,  when  they 

17  could  get  around  to  getting  the  information 

1 8  together. 

19  It  was  an  ongoing  problem  and  apparently  it 

20  was  a  problem  that  had  -  there  was  a  long  history  of 

21  that  problem  between  the  RTC  and  the  district. 

22  Q      Between  the  RTC  and? 
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1  A      The  Eastern  District  of  Arkansas. 

2  Q      The  U.S.  Attorney's  Office? 

3  A      Yes,  there  had  been  continuing  problems  of 

4  getting  information,  getting  responses  to  subpoenas. 

5  MR.  FISHMAN:    I'm  sorry,  in  this  case? 

6  THE  WITNESS:    No,  just  generally  but  in 

7  this  case  as  well.   Also  generally. 

8  BY  MR.  KRAVITZ: 

9  Q      Did  you  ever  learn  whether  any  particular 

10  person  or  people  at  the  RTC  were  responsible  for  the 

1 1  problems  in  the  production  of  documents  from  the  RTC 

12  to  the  U.S.  Attorney's  Office  or  to  the  FBI  in  the 

13  Madison  case? 

14  A      I  don't  think  so.    I  don't  recall  that. 

15  Q      When  you  were  testifying  earlier  about  the 

16  meeting  that  you  had  on  November  3rd,  1993  in 

17  Mr.  Heymann's  office  at  which  the  recusal  issue  was 

18  discussed,  you  also  mentioned  that  there  was  some 

19  discussion  about  your  concerns  about  leaks  of  RTC 

20  information.    What  were  your  concerns  as  of  that  time 

21  about  leaked  RTC  information? 

22 A      My  concern  was  that  the  letter  that  you 
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1  were  just  referring  to  that  I  wrote  to  Jean  Lewis  ~ 

2  Q      The  October  27  letter? 

3  A      Correct.   That  that  letter  had  been  leaked 

4  to  the  press. 

5  Q      How  do  you  know  that? 

6  A      I  am  trying  to  remember  specifically.   I  am 

7  sure  that  I  had  --  I  don't  remember  specific 

8  conversations  with  reporters,  but  I  am  sure  I  must 

9  have  known  that  from  reporters.   I  knew  that  there 

10  was  the  article  on  October  the  31st  in  the  Post  and 

1 1  in  the  Arkansas  Democrat. 

12  I  know  that  either  Donna  Henneman  or 

13  Deborah  Westbrook  had  called  me  late  in  October  and 

14  wanted  to  know,  did  you  ever  write  the  letter,  Jean 

15  Lewis  is  still  calling  the  office  and  I  said  I  have 

16  written  the  letter,  and  immediately  thereafter 

17  whichever  one  of  those  two  women  I  was  talking  to 

18  told  Jean  Lewis  that  the  letter  was  on  the  way  and 

19  then  received  a  telephone  call  from  a  reporter  within 

20  just  a  matter  of  minutes. 

21  Q      You  don't  know  whether  it  was  Ms.  Henneman 

22  or  Ms.  Westbrook,  whichever  one  it  was  told  you  that 
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1  after  learning  from  you  that  you  had  sent  the  letter 

2  to  Ms.  Lewis,  she  called  Ms.  Lewis  and  told  Ms.  Lewis 

3  that  the  letter  was  on  its  way  and  then  10  minutes 

4  later  received  a  telephone  call  from  a  member  of  the 

5  press? 

6  A      That's  correct. 

7  Q      And  did  Ms.  Henneman  or  Ms.  Westbrook  tell 

8  you  what  the  content  of  the  telephone  call  from  the 

9  member  of  the  press  was? 

10  A      I  am  sure  that  they  did.    I  don't  remember 

1 1  specifically  now  but  I  knew  ~  the  timing  of  that 

12  caused  me  to  be  suspicious  about  information  being 

13  leaked  and  I  was  just  concerned  about  that. 

14  Q      Is  there  anything  else  that  caused  you 

15  concern  about  leaks  by  the  RTC  or  from  the  RTC 

16  relating  to  the  Madison  case? 

17  A      I  don't  recall  anything  else  right  now. 

18  MR.  KRAVITZ:    That's  all  the  questions  I 

19  have,  but  I  would  like  to  take  Lou  up  on  his  offer  to 

20  talk  to  Mike  and  see  if  I  can  get  this  document. 

21  MR.  GICALE:    I  said  I  will  take  the  issue 

22  up  with  Mike  and  I  will  do  that.    I  just  have  a  few 
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1  questions  —  if  you  want  me  to  do  that  before,  I  can 

2  do  that.    I  know  he's  got  a  meeting  at  6:00.    Maybe  I 

3  should  do  that  now.    I  don't  want  to  cut  you  off. 

4  MR.  FISHMAN:    Off  the  record. 

5  (Discussion  off  the  record.) 

6  (Recess.) 

7  MR.  CHERTOFF:    Let's  go  on  the  record. 

8  I  gather  there  was  some  colloquy  after  1 

9  had  excused  myself.    I  wanted  to  address 

10  Mr.  Kravitz's  comments,  which  were  made  in  my 

1 1  absence,  but  before  I  do,  I  want  to  just  ask  a 

12  question  again  to  Ms.  Casey  that  I  had  asked 

13  previously. 

14  EXAMINATION 

15  BY  MR.  CHERTOFF: 

16  Q      I  had  asked  you  whether  on  September  7th 

17  after  you  had  your  9:00  meeting  with  Mr.  Coleman, 

18  within  the  next  10  minutes  you  made  a  call  to  the 

19  White  House  and  your  answer  was  no. 

20  I  want  to  actually  ask  the  question  this 

21  way:    Within  the  next  hour  and  10  minutes,  did  you 

22  make  a  call  to  the  White  House? 
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1  A      Well,  I  will  remind  you  my  answer  to  your 

2  question  when  we  had  this  discussion  earlier  was  that 

3  I  believe  that  Randy  came  to  my  office  early  in  the 

4  morning.    I  don't  remember  whether  it  was  9:00  -- 

5  8:30,  9:00,  10:00  but  my  recollection  is  it  was  in 

6  the  morning. 

7  Q      Okay,  at  approximately,  then,  sometime 

8  after  10:00,  shortly  after  10:00,  did  you  call  the 

9  White  House? 

10  A      No,  I  did  not. 

1 1  MR.  CHERTOFF:    That's  the  question.   As  far 

12  as  Mr.  Kravitz  is  concerned,  the  document  which  he 

13  was  working  off  of  was  work  product  that  consists  of 

14  analysis  we  have  done  of  various  phone  records,  all 

15  of  which  are  in  the  custody  of  both  the  Minority  and 

16  the  Majority. 

17  MR.  KRAVITZ:    You  know  I  can't  dispute  what 

18  you  just  said.    My  request,  though,  is  that  you  tell 

19  us  what  the  phone  record  ~  apparently  there  is  some 

20  phone  record  that  both  —  that  both  staffs  have 

21  possession  of,  and  my  request  is  that  you  inform  me 

22  of  what  the  phone  record  indicates,  that  there  is  a 
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1  call  at  a  certain  time  from  a  certain  number  to 

2  another  certain  number. 

3  MR.  CHERTOFF:    The  call  indicates  -- 

4  MR.  KRAVITZ:    I  would  like  to  be  able  to 

5  ask  Ms.  Casey  if  that  refreshes  her  memory. 

6  MR.  CHERTOFF:    I  don't  have  it  with  me.    I 

7  believe  I  asked  Ms.  Casey  about  a  specific  telephone 

8  number  which  she  indicated  was  not  hers,  which  is  the 

9  number  from  which  the  call  emanates. 

10  And  the  call  goes  to  the  White  House. 

1 1  MR.  KRAVITZ:    Can  you  tell  us  what  - 

12  MR.  CHERTOFF:    I  don't  want  to  become  the 

13  subject  of  discovery.   If  you  are  asking  me  for  a 

14  good  faith  basis  of  my  asking  the  question,  that's 

15  the  answer.    I  gather  that  was  the  issue  that  was 

16  raised  in  my  absence. 

17  MR.  KRAVITZ:    That  was  not  the  issue.   No 

18  one  made  the  —  stated  anything  that  implied  that  you 

19  lacked  a  good  faith  basis  for  your  question.   To  the 

20  contrary,  my  concern  was  that  you  were  referring  to  a 

21  document,  or  you  were  looking  at  a  document  that  you 

22  were  not  showing  to  the  witness  that  you  appeared  to 
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1  have  --  you  appeared  to  have  in  your  possession  a 

2  document  which  indicated  that  a  call  was  made  from 

3  either  Ms.  Casey,  or  someone  in  her  office,  to 

4  someone  at  the  White  House  and  you  weren't  showing  it 

5  to  her. 

6  I  don't  think  that's  --  I  don't  think  that 

7  that's  consistent  with  a  search  for  the  truth,  which 

8  I  think  is  what  we  are  here  for.    I  think  if  someone 

9  is  saying  that  she  doesn't  remember  something  and  you 

10  have  a  document  that  might  refresh  her  recollection, 

1 1  in  all  fairness,  both  ~  in  all  fairness  to  her  and 

12  in  fairness  to  the  integrity  of  her  investigation  you 

13  ought  to  show  it  to  her.   That's  obviously  your 

14  decision. 

15  MR.  CHERTOFF:    The  problem  is  -- 

16  MR.  KRAVITZ:    Can  I  finish,  please? 

17  MR.  CHERTOFF:    Sure. 

18  MR.  KRAVITZ:    I  would  like  to  show  her  the 

19  document.   I  don't  have  it.    I'm  pleading  guilty 

20  right  now  to  not  having  found  the  document  in  the  5 

21  billion  pages  of  documents  that  are  in  our  basement 

22  document  room,  and  all  I  am  asking  you  is  whether  you 
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1  will  show  it  to  me.    If  you  won't,  then  you  won't. 

2  MR.  CHERTOFF:    The  document  I  had  was  an 

3  analysis  that  we  prepared,  a  summary.   I  am  not 

4  prepared  to  show  a  witness  a  summary  of  a  whole  lot 

5  of  telephone  calls.   Nor  do  I  think  there  is  any 

6  obligation  in  fairness  that  I  do  so. 

7  MR.  KRAVITZ:    I  don't  --  I  am  not 

8  suggesting  you  need  to  show  the  witness  your  work 

9  product.   On  the  other  hand,  I  have  little  doubt  that 

10  you  could  quickly  put  your  hands  on  the  actual 

1 1  record. 

12  MR.  CHERTOFF:    Are  you  saying  you  want  me 

13  to  tell  you  the  Bates  number  of  the  record?  It  is 

14  A1004. 

15  MR.  KRAVITZ:    Are  you  willing  to  share  it 

16  with  us  if  you  have  it? 

17  MR.  CHERTOFF:    Why  don't  I  ask.   The  reason 

18  I  am  not  is  because  we  have  highlighted  certain 

19  things  and  I  don't  really  want  to  share  what  we've 

20  highlighted  on  the  document  with  you,  Mr.  Kravitz, 

21  but  I  have  given  you  the  Bates  number,  you  have  it. 

22  If  you  want  to  take  a  couple  of  minutes  and  send  for 
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it,  I  suggest  you  do  so.    It  is  a  production  of  the 
Department. 

MR.  FISHMAN:    Sounds  like  a  Department 
production  number. 

MR.  KRAVITZ:    Let  me  ask  you  one  more 
question  which  might  save  us  the  time  of  having  to  go 
downstairs  to  the  basement  two  buildings  away. 

Can  you  just  tell  us  what  the  phone  number 
in  the  White  House  that  was  called  is?   Presumably 
I've  got  that  document  and  I  can  go  look  at  it  and  it 
will  have  the  same  number  that  is  on  your  copy. 

MR.  CHERTOFF:    I  am  trying  to  remember. 

MR.  GICALE:   No,  I  don't.    I  didn't  see 
it. 

MR.  CHERTOFF:    Can  I  ask  you  a  question? 

BY  MR.  CHERTOFF: 
Q      Since,  Ms.  Casey,  you  have  told  us  —  you 
have  testified  to  us  you  called  the  White  House  on 
two  occasions  during  the  summer,  in  June  when  you 
were  going  through  your  process  of  being  nominated 
and  then  in  1994  in  connection  with  some  personal 
matter,  is  your  being  shown  a  number  of  the 
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1  particular  extension  at  the  White  House  that  received 

2  the  call  something  you  think  will  refresh  your 

3  memory?   Is  there  a  lack  of  memory  about  calls  to  the 

4  White  House  or  is  it  your  recollection  that  you  have 

5  only  called  the  White  House  on  two  occasions? 

6  MR.  FISHMAN:    Before  she  answers  the 

7  question  I  don't  think  this  was  a  question  raised  by 

8  Ms.  Casey.    I  think  this  is  something  Mr.  Kravitz 

9  wanted  to  do.    I  do  think,  however,  that  —  and  I 

10  sort  of  stayed  out  of  the  discussion,  but  to  the 

1 1  extent  that  you  know,  for  example,  the  person  or 

12  office  to  whom  the  extension  in  the  White  House  was 

13  assigned,  it  is  conceivable,  of  course,  that  although 

14  she  has  no  memory  and  does  not  believe  she  called  the 

15  White  House  at  the  time,  but  it  is  this  person  — 

16  that's  the  kind  of  thing  that  could  refresh  her 

17  recollection.  And  my  concern  is  that  we  not  be  left 

18  in  a  situation  where  later  on  down  the  road,  it  turns 

19  out  that  because  of  who  the  extension  is  assigned  to 

20  or  what  office  the  extension  is  assigned  to,  that 

21  Ms.  Casey  currently  has  no  recollection  of  having 

22  called  the  White  House  during  this  period  and  does 
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1  not  believe  she  did,  and  has  so  testified,  has  her 

2  recollection  refreshed  in  a  way  that  simply  an 

3  extension  would  not,  the  number  itself. 

4  MR.  CHERTOFF:    That's  legitimate  and  I  wish 

5  I  could  say  with  certainty,  but  the  White  House  seems 

6  to  have  difficulty  and  has  had  difficulty  for  several 

7  weeks  in  giving  us  any  information  about  who  certain 

8  extensions  belong  to.    So  I  think  that  as  long  as  the 

9  White  House  is  having  difficulty,  I  am  going  to  be 

10  stymied  in  my  ability  to  supply  you  with  a  definite 

1 1  person  on  the  other  end  of  the  line. 

12  MR.  FISHMAN:    Without  desiring  in  the  least 

13  to  intrude  on  that  dispute  ~ 

14  MR.  CHERTOFF:    I  can't  ask  you  to  urge  that 

15  along  so  I  think  that's  where  we  are.   I  don't 

16  remember  the  number  off  the  top  of  my  head.   If  you 

1 7  want  ~ 

18  MR.  FISHMAN:    Let  me  suggest  this:    Once 

19  the  number  is  —  if  Mr.  Kravitz  wants  to  do  it  now  or 

20  Mr.  Gicale  wants  to  do  it  now,  that's  fine.    If  in 

21  the  next  --  and  we  will  go  back  and  look  at  it 

22  ourselves.   If  in  the  next  couple  of  days  we  are  able 

242 

1  to  identify  an  extension  and  thereby  with  either  the 

2  Committee's  help,  or  not,  able  to  identify  where  that 

3  particular  extension  was  assigned,  we  will  let 

4  Ms.  Casey  know  — 

5  MR.  CHERTOFF:    Let  me  suggest  this:    I 

6  mean,  I  can't  ~  I  don't  want  to  in  any  sense  have  it 

7  left  that  we  are  sending  you  on  a  mission  to  go  off 

8  and  find  out  what  these  ~ 

9  MR.  FISHMAN:    I  don't  want  to  do  that.   I 

10  think  that's  a  good  option. 

1 1  MR.  CHERTOFF:    Maybe  what  you  want  to  say 

12  is  if  tomorrow  or  something,  you  know,  Mr.  Kravitz  or 

13  I  get  the  number,  and  we  send  —  and  we  call  up 

14  Mr.  Fishman  and  give  him  the  number,  I  would  be 

15  agreeable  to  his,  you  know,  presenting  you  with  a 

16  number,  Ms.  Casey.   And  if  it  refreshes  your 

17  recollection,  you  can,  you  know,  let  us  know  and  if 

18  it  doesn't,  you  can  let  us  know  as  well. 

19  THE  WITNESS:    I  do  have  something  I  want  to 

20  add. 

21  In  June  of  1993  when  my  nomination  was 

22  being  reviewed  by  the  White  House,  I  probably  talked 
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1  to  them  on  more  than  one  occasion  during  that  period 

2  of  time. 

3  MR.  CHERTOFF:    But  your  recollection  is  the 

4  conversations  in  connection  with  your  application 

5  being  reviewed  by  the  White  House  certainly  concluded 

6  as  of  the  point  you  were  nominated  by  the  President. 

7  THE  WITNESS:   That's  correct. 

8  MR.  CHERTOFF:    Thank  you. 
MR.  KRAVITZ:    I  would  like  to  ask  a  couple 

of  additional  questions. 

EXAMINATION 
BY  MR.  KRAVITZ: 
Q      Ms.  Casey,  are  you  familiar  with  press 
reports  which  allege  that  you  spoke  with  Webster 
Hubbell  on  several  occasions  in  1993? 

A      I  am  familiar  with  the  press  reports,  yes. 
Q      Did  you  ever  speak  with  Webster  Hubbell  on 
any  subject  at  any  time  in  1993? 
A      I  did  not. 

Q      When  was  the  first  time  that  you  ever  spoke 
with  Mr.  Hubbell  about  anything? 

A      January  1994  at  the  United  States  Attorneys 
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1  conference  in  Washington. 

2  Q      Did  that  conversation  have  anything  to  do 

3  with  the  Madison  case  or  any  of  the  Hale  matters? 

4  A  No. 

5  Q  Have  you  ever  been  to  the  White  House? 

6  A  Yes,  I  have. 

7  Q  When  was  the  first  time  that  you  went  to 

8  the  White  House? 
A      January  of  1994,  during  the  United  States 

Attorneys  conference. 

Q      Did  you  have  any  conversations  with  anyone 
at  the  White  House  in  January  of  1994  relating  to  the 
Madison  case  or  the  Hale  matter? 
A      Absolutely  not. 

MR.  KRAVITZ:    That's  all  I  have. 

EXAMINATION 
BY  MR.  GICALE: 
Q      Ms.  Casey,  Mr.  Kravitz  asked  you  some 
questions  with  respect  to  that  September  2 1  letter  to 
Randy  Coleman  from  you,  and  this  was  a  response  to 
his  September  —  apparently  his  ~  one  or  two 
September  20th  letters,  there  was  one  to  you,  then  a 
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1  response  on  the  20th  back,  then  there  is  a  -  then 

2  Mr.  Johnson  -  right,  there  is  a  letter  to  him. 

3  In  any  event,  the  September  2 1  letter,  in 

4  it  you  indicated  —  he  had  previously  indicated  that 

5  he  had  named  --  given  some  specific  names  to 

6  Mr.  Jackson;  is  that  correct,  in  the  letter  of  the 

7  20th? 

8  A      Yes,  I  believe. 

9  Q      One  of  the  letters  of  the  20th? 

10  A      I  believe  that's  correct.   I  looked  at  that 

1 1  earlier. 

12  Q      Now  in  the  second  paragraph  of  your 

13  September  21  letter,  a  letter  apparently  you  had 

14  dictated,  you  indicate  that  he  failed  to  furnish  the 

15  specifics  that  he  had  alleged  in  the  prior  letter  or 

16  letters;  correct? 

17  A      That's  correct.   Part  of  the  purpose  of 

1 8  that  September  2 1  record  was  to  be  sure  that  —  was 

19  to  try  to  correct  the  misinformation  in  Mr.  Coleman's 

20  September  20th  letter. 

21  Q      Now,  your  understanding  about  his  failure 

22  to  provide  those  specific  names  is  based  on  what? 
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1  A      Is  based  on  my  history  with  the 

2  investigation  and  the  prosecution. 

3  Q      Well,  did  you  talk  to  Fletcher  Jackson 

4  about  whether  or  not  he  had  given  specific  names? 

5  A      Fletcher  Jackson  and  I  had  talked  on  a 

6  number  of  occasions  about  that  case  and  I  had  also 

7  talked  with  Michael  Johnson  about  it. 

8  Q      Well,  in  August  and  September,  did  Fletcher 

9  Jackson  tell  you  that  he  had  had  plea  discussions 

10  with  Mr.  Coleman  wherein  he  had  refused  to  give  him  a 

1 1  misdemeanor,  that  he  would  have  to  take  a  felony? 

12  A      I  don't  recall  the  specifics  —  we  had 

13  discussions  generally  during  that  period  of  time 

14  about  matters  involving  this  investigation  and 

15  prosecution.   I  can't  tell  you  specifically  what  we 

16  said  about  it,  but  I  was  aware  that  Mr.  Coleman  had 

17  not  given  specific  information  to  Mr.  Jackson. 

18  Q      Well,  in  --  you  testified  in  August 

19  Mr.  Jackson  told  you  that  he  had  information  that  the 

20  Hale  case  could  possibly  lead  to  Mr.  McDougal, 

21  Mr.  Tucker  and  the  Clintons;  correct? 

22  A      I  think  what  Fletcher  told  me  was  that  the 
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1  Hale  investigation  might  lead  back  into  Madison  and 

2  some  of  the  other  issues  that  were  raised  in  that 

3  1992  referral.   That's  generally  what  Fletcher  told 

4  me  that  day. 

5  Q      But  he  also  —  I  believe  you  also  testified 

6  he  raised  Mr.  Tucker's  name;  correct? 

7  A      I  know  that  he  did  because  I  know  that  we 

8  talked  about  it  the  first  time  we  ever  discussed  the 
case,  yes. 

Q      And  that  would  have  been,  I  think  you  say 
about  two  weeks  after  you  came  into  the  office,  at 
the  end  of  August;  correct? 

A      I  believe  that's  right. 

Q      Now,  at  that  point,  did  he  tell  you  that  he 
had  had  at  least  some  plea  discussions  with 
Mr.  Coleman  who  was  representing  Mr.  Hale  at  that 
point? 

A      I  don't  know  if  he  told  me  that 
specifically  that  day,  but  I  know  that  when  Randy 
Coleman  came  to  my  office  on  September  the  7th,  I  was 
aware  that  he  and  Fletcher,  that  he  had  discussed  a 
possible  plea  with  Fletcher.   My  recollection,  which 
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1  is  not  based  on  ~  I  don't  have  a  memory  of  the 

2  specific  statement  or  conversation  but  my 

3  recollection  is  Fletcher  had  had  much  the  same 

4  conversation  that  I  had  with  Randy  Coleman  on 

5  September  the  7th.    That  was  sort  of  the  extent  of 

6  it. 

7  Q      Well,  isn't  it  a  fact  that  Mr.  Jackson  told 

8  you  that  Mr.  Coleman  had  told  him  that  his  client, 
Hale,  could  give  information  with  respect  to 
Mr.  McDougal,  Mr.  Tucker  and  the  Clintons? 

A      No.    I  don't  believe  I  testified  to  that 
earlier  and  that  is  not  my  recollection.  My 
recollection  is  Randy  Coleman  had  never  proffered 
anything  specific  to  Fletcher. 

Q      Again,  after  you  received  these  letters  on 
September  20th,  did  you  check  back  with  Fletcher 
Jackson  to  see  whether  or  not  ~  did  you  reference 
these  letters  of  September  20th  and  say  hey,  this 
allegation  is  being  made  that  he  gave  ~  that  he  gave 
you  specific  names? 

MR.  FISHMAN:    Didn't  we  go  over  this 
before? 
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1  MR.  GICALE:    We  did,  but  I  am  doing  it  in  a 

2  different  way,  I  believe. 

3  MR.  KRAVITZ:    That's  for  sure. 

4  THE  WITNESS:    I  was  in  San  Antonio  so  I  did 

5  not  speak  with  Fletcher  about  that  specifically. 

6  Also,  before  September  20th  sometime  I  had  made 

7  Michael  Johnson  my  assistant  and  had  asked  him  to  pay 

8  particular  attention  to  that  investigation. 

9  BY  MR.  GICALE: 

10  Q      So  the  letter  you  wrote  on  the  21st  is 

1 1  really  totally  dependent  on  the  recommendation  that 

12  Mr.  Johnson  made  to  you  with  respect  to  that  issue? 

13  A      No,  it  is  not  totally  dependent  on  it.    I 

14  had  some  history  with  the  case  as  well  and  I  knew 

1 5  what  had  been  going  on  with  it,  but  I  think  I 

16  testified  earlier  that  Michael  and  I  collaborated  on 

17  this  letter  over  the  telephone  and  it  was  actually 

18  dictated  and  I  —  my  judgment,  based  on  who  typed  the 

19  letter  is  that  Michael  actually  called  back  and 

20  dictated  it  following  our  agreement  about  what  would 

21  go  in  it. 

22 Q      Now,  Mr.  Kravitz  asked  you  whether  or  not 
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1  you  took  any  action  with  respect  to  the  nine 

2  referrals  and  your  response  was  no;  correct? 

3  A      If  I  took  any  action,  I  think  that's  right. 

4  MR.  KRAVITZ:    The  question  actually  related 

5  to  a  specific  time  period,  between  the  time  that  the 

6  referrals  arrived  in  Little  Rock  U.S.  Attorney's 

7  Office  and  November  5,  when  she  recused  herself. 

8  BY  MR.  GICALE: 

9  Q      Okay,  between  the  time  that  the  referrals 

10  arrived  in  the  office  in  Little  Rock  and  the  time  you 

1 1  recused  yourself  on  November  5th,  did  -  Mr.  Kravitz 

12  asked  you  whether  or  not  you  took  any  action  with 

13  respect  to  the  nine  referrals  and  your  response  was 

14  no;  correct? 

15  A      That's  correct. 

16  Q      Now  the  fact  of  the  matter  is  you  did 

17  review  them;  correct? 

18  MR.  FISHMAN:    I  have  to  object  to  that, 

19  Mr.  Gicale.   It  was  very  clear  from  Mr.  Kravitz's 

20  question  he  was  talking  about  investigative  action. 

21  MR.  GICALE:    I  don't  know  if  it  is  clear 

22  but  your  objection  is  noted. 
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1  BY  MR.  GICALE: 

2  Q  You  did  review  the  referrals;  correct? 

3  A  I  reviewed  the  referrals. 

4  Q  Did  you  discuss  the  referrals  with  no  one? 

5  A  I  didn't  discuss  the  referrals  with  anyone 

6  until  November  the  3rd.    I  believe  I  talked  to 

7  Michael  the  morning  of  November  the  3rd,  the  meeting 

8  of  the  --  on  the  day  of  the  meeting  in  Phil  Heymann's 
office,  I  called  Michael  from  —  I  was  in  Annapolis. 
I  called  Michael  in  Little  Rock  to  get  him  to  review 
those  referrals  with  me  over  the  telephone  so  that  I 
could  discuss  them  intelligently  at  that  meeting. 

Q      I  believe  you  also  testified  pursuant  to  a 
question  of  Mr.  Kravitz's  that  you  had  not  seen  the 
referrals  before  you  sent  out  the  declination  letter 
to  Mrs.  Lewis;  correct? 

MR.  FISHMAN:    Again,  that's  not  what  she 
testified  to. 

MR.  GICALE:    If  she  hasn't  testified  to  it, 
I  will  ask  you  the  question. 

BY  MR.  GICALE: 

Q      Did  you  see  the  referrals  before  you  sent 
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the  declination  letter  out  to  Ms.  Lewis? 

MR.  KRAVITZ:    I  have  to  object.    I  think 
the  question  is  unclear,  Lou. 

MR.  GICALE:  I  don't  think  it  is  unclear. 
Your  objection  is  noted.  Now  I  would  like  her  to 
answer  the  question. 

MR.  KRAVITZ:    I  haven't  finished  my 
objection,  Mr.  Gicale.   I  think  in  your  question  you 
should  distinguish  between  the  1992  referral  that  was 
being  declined  and  the  1993  referrals  which  are 
separate. 

MR.  GICALE:    That  --  thank  you.    And  I  will 
do  it. 

BY  MR.  GICALE: 
Q      Did  you  see  the  1993  referrals  before  you 
sent  out  the  declination  letter  to  Ms.  Lewis? 

A      I  am  not  sure  whether  I  had  seen  the  1993 
referrals  at  the  time  the  letter  went  out.    Based  on 
the  last  paragraph  in  the  letter,  my  guess  is  that  I 
had  not  seen  them  and  that  that's  part  of  what  that 
last  paragraph  is  about.    The  part  that  references  if 
you  have  further  information  or  other  evidence. 
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1  Q      Do  you  know  whether  or  not  you  told  Deborah 

2  Westbrook  that  you  had  the  new  referrals  when  you 

3  decided  to  decline  on  the  first  referral? 

4  A      I  don't  remember  that. 

5  I  believe  I  also  answered  --  the  ~ 

6  Mr.  Kravitz's  earlier  question.    I  think  I  also 

7  pointed  out  that  I  had  drafted  the  letter  to 

8  Ms.  Lewis,  and  that  there  was  a  period  of  time  that 

9  lapsed  in  there  before  I  actually  had  it  printed  out 

10  and  sent  it.    Because  I  asked  Michael  to  look  at  it 

1 1  and  I  am  sure  I  got  busy  doing  something  else. 

12  So,  it  is  also  possible  that  I  had  not  seen 

13  those  referrals  when  I  first  drafted  the  letter  and 

14  that  maybe  I  did  see  them  before  that  letter  was 

15  actually  mailed,  but  I  just  don't  have  a  specific 

16  recollection  of  that. 

17  Q      Do  you  know  Beverly  Bassett  Schaffer? 

18  A      I  know  who  she  is. 

19  Q      Have  you  ever  ~  do  you  have  a  personal 

20  relationship  with  her  or  a  business  relationship? 

21  A      No.    But  I  know  her  and  she  knows  me.   If 

22  she  walks  in  the  door  she'll  know  who  I  am  and  I 

254 

1  would  know  her. 

2  Q      Do  you  know  her  husband? 

3  A      I  do. 

4  Q      Did  he  work  on  Senator  Bumpers's  staff? 

5  A      He  is  Betty  Bumpers's  nephew  and  he  was  at 

6  one  time  the  Senator's  administrative  assistant, 

7  before  ~  long  before  I  worked  there. 

8  Q      Do  you  know  if  her  name  was  mentioned  ~  do 

9  you  recall  seeing  her  name  mentioned  in  the 

10  referrals? 

1 1  A      No,  I  don't  remember  that  at  all. 

12  Q      Now,  Mr.  Kravitz  also  asked  you  about  that 

13  point  in  time  when  you  wanted  to  ~  you  indicated 

14  that  you  wanted  to  review  the  substance  of  the 

15  referrals  or  you  wanted  to  determine  whether  there 

16  were  allegations  against  Mr.  Tucker  and  these 

17  referrals  before  you  recused;  do  you  recall  some 

18  questioning  along  those  lines? 

19  A      I  don't  remember  that  specific  question  but 

20  I  know  that  we  discussed  that  subject  generally. 

21  Q      Now,  by  the  time  that  you  received  the  1993 

22  referrals,  you  already  ~  you  had  information  from 
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1  Mr.  Jackson  which  you  received  in  August  with  respect 

2  to  Mr.  Tucker;  correct? 

3  A      That's  correct. 

4  Q      You  had  information  that  you  received  from 

5  the  FBI  on  September  24th  with  respect  to  Mr.  Tucker, 

6  Mr.  Ward  and  Mr.  Smith;  is  that  correct? 

7  A      I  didn't  receive  information  from  them,  I 

8  don't  believe.   We  had  a  meeting  in  which  we 
discussed  my  —  among  other  things,  my  recusal,  that 
there  was  an  investigation  or  prosecution  of  Governor 
Tucker  or  Steve  Smith. 

Q      Well,  did  the  FBI  agents  at  that  meeting 
discuss  the  involvement  of  Tucker,  Ward  and  Smith  in 
the  matters  they  were  investigating? 

A      You  are  talking  about  specific  factual 
information? 

Q      Yes. 

A      No,  I  do  not  recall  that. 

Q      Was  the  meeting  called  because  there  was  a 
question  as  to  whether  or  not  you  should  recuse 
yourself? 

A      No,  the  meeting  was  called  because  there 
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were  problems  with  —  there  was  a  difference  of 
opinion  about  the  investigation  and  how  it  should  be 
conducted.   There  was  not  a  difference  of  opinion 
with  me,  but  between  the  agent,  the  financial  analyst 
and  the  assistant  in  my  office. 

Q      That  was  the  only  reason  for  the  meeting? 

A      My  recollection  is  that's  why  the  meeting 
was  called.   I  didn't  ask  for  the  meeting.   My  —  and 
I  was  not  asked  for  the  meeting.   It  was  arranged,  I 
believe,  by  Michael  Johnson  and  either  Don  Whitehead 
or  Steve  Irons,  but  I  don't  —  I  don't  know  that 
specifically,  but  that's  my  recollection. 

Q      Well,  in  any  event,  you  have  indicated  by 
October  5th  you  had  already  indicated  that  you  were 
going  to  recuse  from  the  Tucker  matters;  correct? 

A      I'm  sorry,  by  October  5th? 

Q      In  previous  testimony  in  front  of  the 
House,  there  was  an  E-mail,  or  message,  some 
reference  to  the  director  indicating  on  October  5th, 
that  you  should  be  recused  from  the  matter.   Do  you 
recall  being  asked  about  that  E-mail  message? 

A      I'm  sorry.    E-mail  message  from  me? 
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1  Q      Do  you  recall  being  asked  in  your  House 

2  deposition  whether  or  not  the  director  of  the  FBI  had 

3  suggested  that  you  should  recuse  yourself  from  this 

4  investigation? 

5  A      I  remember  from  my  House  deposition  that 

6  there  was  some  document  —  and  I  don't  know  who  it 

7  was  from  or  who  it  was  to,  but  it  was  not  to  me  or 

8  from  me  -  that  referred  to  ~  I  apologize. 

9  MR.  FISHMAN:    Let  the  record  reflect  that 

10  Ms.  Casey's  beeper  just  went  off,  which  is  the  reason 

1 1  she  is  apologizing. 

12  THE  WITNESS:    I'm  sorry.    It  was  not  a 

13  message  to  me  or  from  me.    It  was  a  document  I  had 

14  never  seen  before,  and  there  was  some  reference  in 

1 5  there  to  the  fact  that  the  FBI  director  thought  that 

16  I  should  recuse.   It  is  the  first  time  I  had  ever 

17  seen  that  and  that's  all  I  know  about  that  document. 

18  I  still  don't  know  who  it  was  from  or  who  it  was  to 

19  or  what  the  FBI  director  knew. 

20  MR.  KRAVITZ:    We've  already  had  questions 

21  and  answers  on  that  subject  during  Mr.  Chertoff  s 

22  first  round  of  questions. 
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1  MR.  GICALE:    I  know,  but  this  is  a 

2  follow-up  to  that. 

3  MR.  KRAVITZ:    This  is  what? 

4  MR.  GICALE:    A  follow-up  to  your 

5  cross-examination. 

6  BY  MR.  GICALE: 

7  Q      After  you  were  shown  the  document 

8  referencing  the  FBI  director's  suggestion  that  you 

9  should  recuse  yourself,  did  you  indicate  in  the  House 

10  that  you  didn't  —  while  you  had  never  seen  it 

1 1  before,  you  didn't  find  it  surprising,  particularly 

12  in  light  of  the  fact  that  you  had  already  indicated 

13  that  you  were  going  to  recuse? 

14  A      I  don't  recall  specifically  if  that  was  my 

1 5  answer  in  the  deposition,  but  that  probably  would  be 

16  my  answer  now  if  you  asked  me  the  question. 

17  Q      Okay. 

18  A      I  just  don't  know  what  the  FBI  director 

19  knew,  who  had  briefed  him  about  what,  but  my  opinion 

20  was  that  I  was  recusing,  so  his  opinion  was  the 

21  same. 

22  Q      Well,  if  you  had  information  in  August  from 
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1  Fletcher  Jackson,  you  had  information  in  September 

2  from  the  FBI,  what  was  the  magic  of  the  RTC  referrals 

3  in  terms  of  you  making  a  decision? 

4  MR.  KRAVITZ:    I  am  going  to  object. 

5  MR.  GICALE:    Your  objection  is  noted. 

6  MR.  KRAVITZ:    I  am  going  to  make  the 

7  objection  on  the  record.   You  know,  Lou,  first  of 

8  all,  this  is  an  area  that  Mike  went  into  in  great 
detail  during  his  initial  round  of  questioning,  which 
lasted  for  several  hours. 

I  do  not  believe  that  this  question  is 
responsive  to  anything  that  I  elicited  from  the 
witness  during  my  brief  questioning,  and  I  guess  for 
all  of  those  reasons  I  just  don't  see  why  it  is 
appropriate  or  necessary  to  go  into  it  again  here 
when  she's  already  been  asked  this  question  and 
answered  it. 

MR.  GICALE:    Your  objection  is  noted. 
BY  MR.  GICALE: 
Q      Could  you  please  answer  the  question. 
A      We  had  an  investigation  going  with  David 

Hale.   He  wanted  immunity  or  a  misdemeanor.   He 
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1  wanted  a  cooperation  agreement.   He  wouldn't  proffer 

2  his  testimony. 

3  That's  what  we  had.    Everything  else  was  a 

4  possibility  or  a  maybe  or  a  might  or  an  if  or  there 

5  could  be  referrals  from  the  RTC,  but  there  was 

6  nothing  to  base  a  recusal  on. 

7  MR.  KRAVITZ:    Until  the  referrals  arrived. 

8  THE  WITNESS:    There  was  nothing  to  base  a 
recusal  on  until  the  referrals  arrived,  until  David 
Hale  actually  proffered  information. 

MR.  GICALE:    Is  that  a  question? 

MR.  FISHMAN:    Please  don't  interrupt. 

MR.  GICALE:    I  thought  I  was  asking  the 
questions  and  I  didn't  realize  Mr.  Kravitz  was 
jumping  in. 

MR.  FISHMAN:    That  may  well  be,  but  since 
the  witness  was  in  the  middle  of  explaining 
something,  whether  it  was  appropriate  for  Mr.  Kravitz 
to  do  that,  I  would  appreciate  if  you  didn't 
interrupt  the  witness. 

MR.  GICALE:    Well,  I  wasn't.   He  did. 

Go  ahead,  finish  your  answer. 


6176 

261 

1  THE  WITNESS:    If  --  I  was  waiting  for 

2  something,  the  referrals  from  the  RTC,  an  actual 

3  proffer  of  testimony  from  David  Hale,  some  actual 

4  information,  something  other  than  a  second-  or 

5  thirdhand  report  from  a  newspaper  reporter  or  the 

6  news  media  about  information  that  David  Hale 

7  possessed  or  information  about  wrongdoing  on  the  part 

8  of  someone.   That's  what  I  didn't  have. 

9  All  Fletcher  told  me  in  August  was  that  he 

1 0  thought  that  the  David  Hale  investigation  could  lead 

1 1  back  into  Madison.    Fletcher  didn't  have  that 

12  information  at  that  point  in  time  either. 

13  BY  MR.  GICALE: 

14  Q      Did  any  present  or  former  White  House 

1 5  employees  or  representatives  of  the  White  House 

1 6  contact  you  with  respect  to  the  Hale  investigation, 

17  the  McDougal  investigation,  Madison  or  the  Tucker 

18  matter? 

19  A      No. 

20  Q      Anyone  from  Governor  Tucker's 

21  administration  contact  you  on  these  matters? 

22  A      No. 
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1  Q      Or  anyone  in  your  office,  to  best  of  your 

2  knowledge? 

3  A      To  the  best  of  my  knowledge,  no.   And  I 

4  believe  if  that  had  happened,  someone  on  my  staff 

5  would  have  reported  that  to  me. 

6  Q      Now,  when  you  selected  Mr.  Johnson  to  be 

7  your  first  assistant,  was  he  recommend  to  you  by 

8  anyone  outside  the  U.S.  Attorney's  Office? 

9  A      Outside  the  U.S.  Attorney's  Office,  no. 

10  But  I  spent  the  first  couple  of  weeks  in  the  office 

1 1  talking  with  the  assistants  in  the  office  and  with 

12  the  staff  to  get  a  feel  for  what  was  going  on  in  the 

13  office  and  to  elicit  their  opinions  about  those 

14  management  decisions. 

15  Q      And  you  knew  him  as  just  as  a  teacher  at 

16  the  University  of  Arkansas,  Little  Rock? 

17  A      I  knew  he  had  been  an  adjunct  in  the  trial 

18  ad  program. 

19  Q      And  just  knew  him  from  that  program  or  just 

20  knew  of  him? 

21  A      I  knew  him  because  he  had  played  poker  with 

22  the  faculty  poker  group  that  my  husband  is  allowed  to 
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1  play  in,  so  he  had  been  a  guest  in  my  home. 

2  MR.  FISHMAN:    Off  the  record. 

3  (Discussion  off  the  record.) 

4  BY  MR.  GICALE: 

5  Q      Other  than  that  kind  of  contact,  did  you 

6  know  Mr.  Johnson? 

7  A      No,  I  did  not.    I  had  only  met  him  on  two 

8  or  three  occasions,  that's  it. 

9  MR.  GICALE:    I  have  nothing  further. 

10  MR.  KRAVITZ:    Off  the  record. 

11  (Whereupon,  at  6:35  p.m.,  the  deposition 

12  was  concluded.) 
13 

1 4  

15  PAULA  CASEY 
16 

17 
18 
19 
20 
21 
22 


6178 

CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER     264 


I,    JOANNE  LIVERANI    ,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


VLL 


■C^Cv^vu 


Public  in  and  for  the 
strict  of  Columbia 


My  Commission  Expires      JULY  31,  2000 


DEPOSITION  OF  WILLIAM  H.  KENNEDY,  HI 
IN  RE:  S.  RES.  120 


WEDNESDAY,  NOVEMBER  1,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  WILLIAM  H.  KENNEDY,  III,  called  for 
further  examination  pursuant  to  agreement  by  counsel,  at  3:08 
p.m.  in  Room  534  of  the  Dirksen  Senate  Office  Building,  before 
BRENDA  M.  SMONSKEY,  a  Notary  Public  within  and  for  the  Dis- 
trict of  Columbia,  when  were  present: 

ROBERT  J.  GIUFFRA,  JR.,  Esq. 

Majority  Chief  Counsel 

LANCE  COLE,  Esq. 

Minority  Deputy  Special  Counsel 

ANDREW  M.  SCHAUER,  Esq. 

Minority  Assistant  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

PAUL  V.  CASTELLITTO,  Esq. 

Sharp  &  Lankford 

1785  Massachusetts  Avenue,  NW 

Washington,  DC  20036 

On  behalf  of  the  Deponent. 


(6179) 


6180 


CONTENTS 


Witness  Examination 

William  H.  Kennedy,  III 

by  Mr.  Giuffra 5 

by  Mr.  Cole  88 

by  Mr.  Giuffra 91 


6181 

3 

1  PROCEEDINGS 

2  MR.  GIUFFRA:    Good  afternoon,  Mr.  Kennedy. 

3  My  name  is  Robert  Giuffra.    I'm  the  chief  counsel  of 

4  the  Senate  Banking  Committee.   To  my  left  is  Lance 

5  Cole  who  is  a  Democratic  deputy  special  counsel. 

6  Just  for  the  record,  I  want  to  note  that 

7  the  deposition  is  commencing  at  3:08.    It  had 

8  originally  been  scheduled  to  commence  at  1:00,  and 

9  the  time  was  put  back  at  the  request  of  the 

10  Democratic  staff. 

1 1  I  understand,  Mr.  Kennedy,  that  you  have  a 

12  plane  you  need  to  catch  and  you  need  to  leave  here  at 

13  6:30? 

14  THE  WITNESS:    That's  correct. 

15  MR.  GIUFFRA:    We  will  try  to  proceed  as 

16  expeditiously  as  we  can. 

17  Just  some  basic  preliminaries.   This  is  a 

18  deposition  that  is  being  conducted  pursuant  to  Senate 

19  Resolution  120.    This  resolution  establishes  a 

20  special  committee  administered  by  the  Banking 

21  Committee  to  conduct  an  investigation  and  public 

22  hearings  involving  Whitewater  Development 

4 

1  Corporation,  Madison  Guaranty  Savings  &  Loan 

2  Association,  Capital  Management  Services,  Inc.,  and 

3  other  related  matters.   This  is  a  deposition  that  is 

4  being  held  in  advance  of  public  hearings  that  the 

5  committee  will  commence  in  November. 

6  I  know  you  have  testified  previously  before 

7  the  committee,  so  we  will  be  brief.    We  will  ask  you 

8  a  series  of  questions.    I  will  be  going  first  and 

9  then  Mr.  Cole.   You  will  be  testifying  under  oath. 

10  If  at  any  time  you  don't  understand  a  question,  let 

1 1  us  know.    If  you  need  a  break,  let  us  know. 

12  The  stenographer  will  prepare  a  record  of 

13  questions  and  answers.   The  deposition  will  be 

14  treated  as  committee  confidential  until  the 

15  commencement  of  the  hearings.   Prior  to  the  hearings 

16  you  will  receive  a  letter  from  the  committee  advising 

17  you  you  may  come  to  the  Senate  to  review  a  transcript 

18  of  your  deposition  and  make  note  of  any  corrections. 

19  We  will  also  make  the  deposition  available  to  your 

20  counsel  four  days  prior  to  any  time  you  might  be 

21  called  as  a  witness. 

22  You  have  a  right  to  be  represented  by 
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1  counsel.   I  see  you  have  chosen  to  do  so.    If  counsel 

2  would  state  an  appearance  for  the  record. 

3  MR.  CASTELLITTO:    Paul  Castellitto. 

4  MR.  GIUFFRA:    The  resolution  specifies  the 

5  procedure  for  the  conduct  of  depositions  including 

6  objections  to  the  form  of  the  questions  may  be  noted 

7  for  the  record. 

8  Mr.  Kennedy,  do  you  have  any  questions? 

9  THE  WITNESS:    No. 

10  MR.  GIUFFRA:    Please  swear  Mr.  Kennedy. 

1 1  Whereupon, 

12  WILLIAM  H.  KENNEDY,  III 

13  was  called  as  a  witness  and,  having  first  been  duly 

14  sworn,  was  examined  and  testified  as  follows: 

15  EXAMINATION 

16  BY  MR.  GIUFFRA: 

17  Q      Mr.  Kennedy,  please  state  your  name  for  the 

18  record. 

19  A      William  Holder  Kennedy,  III. 
20 

21 

22 Q      And  your  present  business  address? 

1  A      120  East  Fourth  Street,  Little  Rock, 

2  Arkansas,  72201. 

3  Q      Your  present  position? 

4  A      Attorney. 

5  Q      You  are  with  the  Rose  Law  Firm? 

6  A      Yes. 

7  Q      Of  counsel,  I  believe? 

8  A      Yes. 

9  Q      Other  than  your  own  counsel,  did  you  speak 

10  to  anyone  prior  to  this  deposition? 

11  A      No. 

12  Q      Let's  go  right  into  it. 

13  Mr.  Kennedy,  when  did  you  first  learn  of  a 

14  Small  Business  Administration  criminal  referral 

15  relating  to  Capital  Management  and  David  Hale? 

16  A      I  couldn't  tell  you  precisely.   I  read 

17  about  it  in  the  press. 

18  Q      Do  you  recall  when  you  read  about  it  in  the 

19  press? 

20  A      No. 

21  Q      Can  you  estimate  the  year?   Was  it  1992, 

22  1993? 
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1  A      It  may  have  been  1994.    It  would  be  either 

2  '93  or  '94. 

3  Q      Do  you  recall  whether  it  was  the  summer 

4  period  or  earlier  than  the  summer  of  that  year? 

5  A      Can  you  read  back  his  original  question, 

6  what  we  are  talking  about,  or  maybe  you  can  restate 

7  it? 

8  Q      I  will  restate  the  question.    When  did  you 

9  first  learn  of  a  Small  Business  Administration 

10  criminal  referral  relating  to  Capital  Management  and 

1 1  David  Hale? 

12  MR.  COLE:    For  the  record,  you  are 

13  referring  to  a  criminal  referral  by  the  SB  A  to  the 

14  Department  of  Justice? 

15  MR.  GIUFFRA:    Correct. 

16  THE  WITNESS:    I'm  not  sure  I  ever  knew  of 

17  that  unless  it  was  reported  in  the  press  that  way. 

18  BY  MR.  GIUFFRA: 

19  Q      Why  don't  I  rephrase  the  question.    When 

20  did  you  first  learn,  when,  if  ever,  did  you  learn 

21  that  David  Hale  was  under  investigation  for 

22  criminal  —  under  criminal  charges? 

1  A      David  Hale?   When  I  received  a  phone  call 

2  from  Randy  Coleman. 

3  Q      Do  you  recall  when  that  was? 

4  A      I  want  say  it  was  in  August  of  1993.    I 

5  don't  remember  precisely. 

6  Q      In  August  1993,  what  was  your  position? 

7  A      Associate  Counsel  to  the  President. 

8  Q      Who  was  Randy  Coleman? 

9  A      Randy  Coleman  is  a  lawyer  in  private 

10  practice  in  Little  Rock. 

1 1  Q      Prior  to  becoming  Associate  Counsel  to  the 

12  President,  did  you  have  any  sort  of  relationship  with 

13  Mr.  Coleman? 

14  A      I  had  worked  on  one  transaction  involving 

15  Mr.  Coleman  when  I  was  in  private  practice  with  the 

16  law  firm.    He  was  on  the  other  side  of  that 

17  transaction.   Prior  to  that,  I  probably  knew  him,  but 

18  didn't  know  him  well. 

19  Q      Were  you  a  litigator  or  a  corporate  lawyer? 

20  A      A  corporate  lawyer. 

21  Q      Was  this  a  transaction  in  which  you  had 

22  extensive  dealings  with  Mr.  Coleman? 
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1  A      When  you  say  extensive  dealings,  he  was  not 

2  the  lead  lawyer  on  his  side  of  the  transaction.   So  I 

3  had  some  dealings  with  him,  but  I  don't  quite  know 

4  how  to  respond  to  the  word  "extensive."  I  had 

5  dealings  with  him. 

6  Q      Did  you  attend  more  than  five  meetings  with 

7  Mr.  Coleman? 

8  A      Separate  meetings?  Probably  so. 

9  Q      More  than  10  meetings? 

10  A      No. 

1 1  Q      I'm  going  to  show  you  a  document  that  we 

12  have  received  from  the  White  House  that  bears  Bates 

13  number  S  7374. 

14  This  is  a  message  slip  that  I  understand 

15  was  a  message  slip  that  came  out  of  your  files? 

16  A      It  looks  like  a  White  House  message. 

17  Q      Do  you  have  any  recollection  of  receiving 

18  this  message  from  Mr.  Coleman  on  August  17,  1993? 

19  A      As  I  previously  stated,  yes,  he  called  me. 

20  Q      And  you  returned  the  call? 

21  A      Yes. 

22 Q      And  did  you  return  the  call  on  the  same  day 

1  you  received  the  message,  August  17,  1993? 

2  A      I  believe  so. 

3  Q      Just  so  the  record  is  clear,  the  message 

4  states  he  said  it  was  "really  fairly  urgent  that  he 

5  speak  with  you." 

6  When  you  spoke  to  Mr.  Coleman,  was  anyone 

7  else  on  the  line? 

8  A      No,  not  the  first  time. 

9  Q      Could  you  just  please  describe  for  the 

1 0  record  the  substance  of  the  conversation  that  you  had 

11  with  Mr.  Coleman  on  August  17,  1993? 

12  A      In  essence,  he  said  that  he  had  a  client 

13  that  was  in  trouble.    I  can't  remember  whether  he 

14  identified  the  client  in  the  first  instance.   I  think 

15  he  did. 

16  Q      Who  was  the  client? 

17  A      David  Hale.   And  that  the  client  was  in 

1 8  trouble  and  he  asserted  that  there  were  common 

19  interests  between  his  client  and  my  client,  which  I 

20  took  to  mean  the  President.   He  said  he  wanted  to 

21  discuss  these  matters. 

Q      You  took  your  client  to  be  the  President. 
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1  Why  did  you  believe  that  your  client  was  the 

2  President? 

3  A      I  was  working  in  the  White  House  counsel's 

4  office. 

5  Q      Did  you  also  believe  your  client  to  include 

6  the  First  Lady? 

7  A      My  client  on  an  official  basis  was  the 

8  President. 

9  Q      On  an  unofficial  basis  did  you  believe  that 

10  your  client  was  also  the  First  Lady? 

11  A      I  don't  remember  considering  it  at  the 

12  time. 

13  Q      So,  he  indicated  that  there  might  be  common 

14  interest  between  his  client  who  was  in  trouble  and 

15  your  client,  which  you  took  to  mean  the  President; 

16  correct? 

17  A      I  assume  that's  what  he  meant,  yes. 

18  Q      Did  he  indicate  to  you  anything  further 

19  about  what  sort  of  common  interest  the  President  and 

20  his  client,  David  Hale,  might  have? 

21  A      No,  he  didn't.    He  said  something,  if  I 

22  remember  correctly,  that  his  client  had  made  a  lot  of 


1  loans  to  politicians.   I  think  he  referred  to  his 

2  client  is  the  Heidi  Fleiss  of  loans  and  he  said  there 

3  was  a  commonality  of  interest. 

4  I  told  him  I  didn't  think  I  could  talk  to 

5  him,  but  I  would  seek  guidance  and  call  him  back, 

6  which  is  what  I  did. 

7  Q      How  long  was  this  initial  phone  call? 

8  A      Probably  less  than  a  minute,  certainly  not 

9  much  longer  than  a  minute. 

10  Q      Do  you  recall  anything  more  of  substance 

1 1  that  was  discussed  during  the  course  of  this  phone 

12  call? 

13  A      No.   That  was  the  thrust  of  it. 

14  Q      After  receiving  this  phone  call  from 

15  Mr.  Coleman,  did  you  take  any  action? 

16  A      Yes.    I  went  over  and  talked  to  Bemie 

17  Nussbaum,  who  at  that  time  was  counsel  to  the 

18  President,  my  boss. 

19  Q      Your  office,  I  take  it,  was  in  the  Old 

20  Executive  Office  Building? 

21  A      Yes. 

22  Q      And  you  did  not  speak  to  Mr.  Nussbaum  on 
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1  the  phone,  but  instead  walked  to  the  West  Wing  where 

2  Mr.  Nussbaum's  office  was  located? 

3  A      I  called  first  to  see  if  he  was  there  and 

4  then  walked  over. 

5  Q      When  you  met  with  Mr.  Nussbaum,  was  anyone 

6  else  present? 

7  A      I  don't  believe  so,  no. 

8  Q      What  do  you  recall  about  the  conversation 

9  you  had  with  Mr.  Nussbaum,  I  presume  it  was  on  August 

10  17? 

11  A      I  don't  remember  the  precise  date,  but 

12  that's  a  good  peg  for  it  right  there.   I  simply 

13  reported  what  I  had  heard. 

14  Q      Exactly  how  did  you  describe  what 

15  Mr.  Coleman  had  said  to  you? 

16  A      Roughly  the  same  way  that  I  described  it  to 

17  you. 

1 8  Q      What  did  Mr.  Nussbaum  say  to  you? 

19  A      Well,  I  told  Bernie  that  I  did  not  feel 

20  comfortable  talking  to  him,  and  he  agreed.   We 

21  further  agreed  that  we  should  try  to  find  out  what 

22  was  going  on  when  I  called  him  back  to  tell  him  that 


1  we  were  not  going  to  engage  in  any  substantive 

2  discussion,  so  that's  what  I  did. 

3  MR.  COLE:    Just  for  clarity,  when  you  say 

4  you  told  Bernie  that  you  did  not  feel  comfortable 

5  talking  to  "him,"  is  the  "him"  Mr.  Nussbaum  or 

6  Mr.  Coleman? 

7  THE  WITNESS:    Mr.  Coleman.   I  had  no 

8  problems,  of  course,  talking  to  Bernie.   The  "him" 

9  would  be  Mr.  Coleman. 

10  BY  MR.  GIUFFRA: 

1 1  Q      Why  did  you  feel  uncomfortable  speaking  to 

12  Mr.  Coleman? 

13  A      His  phone  call  had  come  out  of  the  blue. 

14  It  was  obvious  to  me  he  wanted  something  in 

15  connection  with  his  client.   If  his  client  was  under 

16  any  sort  of  criminal  suspicion  or  the  subject  of 

17  criminal  activity  or  prosecutorial  activity,  it  would 

18  be  inappropriate  to  talk  to  him. 

19  Q      Did  Mr.  Coleman,  in  the  course  of  the 

20  conversation  you  had  with  him,  indicate  he  had  spoken 

21  with  anyone  else  in  the  administration  about  the 

22  matter  he  had  called  you  about? 
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1  A      No,  I  don't  recall  so. 

2  Q      He  did  not  indicate  to  you  he  had  spoken  to 

3  Webster  Hubbell  about  David  Hale? 

4  A      No,  I  don't  believe  he  did. 

5  Q      When  you  say  you  don't  believe  he  did,  you 

6  are  certain  that  he  did  not  or  you  don't  have  a 

7  recollection? 

8  A      I  don't  recall  him  mentioning  Webster 

9  Hubbell.    I  don't  believe  that  he  mentioned  Webster 

10  Hubbell. 

11  Q      Do  you  know  whether  Mr.  Coleman  had  a 

12  preexisting  relationship  with  Mr.  Hubbell  prior  to 

13  January  20th,  1993? 

14  A      Do  I  know  for  a  fact?  No,  I  do  not. 

15  Q      Do  you  have  an  understanding  as  to  whether 

16  Mr.  Coleman  had  a  preexisting  relationship  with 

17  Mr.  Hubbell  prior  to  January  20,  1993? 

18  A      I  don't  know  for  a  fact  that  he  did. 

19  Q      You  indicated  that  Mr.  Nussbaum  asked  you 

20  to  try  to  find  out  more  about  the  matter  about  which 

21  Mr.  Coleman  indicated  that  the  President  and  his 

22  client,  Mr.  Hale,  had  a  common  interest.    


1  A      That's  correct. 

2  Q      Do  you  recall  specifically  what 

3  Mr.  Nussbaum  asked  you  to  do  with  regard  to  finding 

4  out  more  about  this  matter? 

5  A      That's  basically  what  he  asked  me  to  do, 

6  just  find  out  what  you  can  when  you  call  him  back. 

7  Q      Do  you  recall  approximately  how  long  the 

8  conversation  you  had  with  Mr.  Nussbaum  was? 

9  A      No,  I  don't  recall  precisely,  but  it  was 

10  short. 

1 1  Q      Several  minutes?   Five  minutes? 

12  A      Probably  less  than  five  minutes. 

13  Q      Did  Mr.  Nussbaum  ask  you  any  questions 

14  about  David  Hale? 

15  A      No.    I  mean,  I  told  him  that  I  knew  —  in 

16  this  conversation  I  recall  telling  him  that  I  knew 

17  generally  who  David  Hale  was,  but  that  I  didn't  know 

18  what  in  the  world  David  Hale  could  be  talking  about. 

19  Q      What  was  your  understanding  of  who  David 

20  Hale  was  as  of  August  17,  1993? 

21  A      I  think  he  was  a  municipal  judge  in  Little 

22  Rock,  Arkansas. 
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1  Q      Had  you  ever  heard  of  an  entity  called 

2  Capital  Management  Services,  Inc.  as  of  August  17, 

3  1993? 

4  A      Mr.  Giuffra,  I'm  going  to  answer  this 

5  question  because,  based  on  experience,  it  is  going  to 

6  come  up  over  and  over  again.   It  is  very  difficult  to 

7  separate  what  I  knew  versus  what  I  read  in  the  press, 

8  et  cetera.   I'm  sure  it  is  a  problem  you  have 

9  encountered  with  other  people. 

10  I  do  not  believe  I  had  ever  heard  of 

1 1  Capital  Management  ever  before  this  phone  call  or 

12  actually  the  second  phone  call. 

13  Q      With  regard  --  strike  that. 

14  You  previously  testified  that  you  recall 

15  reading  in  the  press  about  allegations  against 

16  Mr.  Hale.   Do  you  recall  reading  about  those 

17  allegations  in  the  press  prior  to  your  conversation 

18  with  Mr.  Coleman  on  August  17,  1993? 

19  A      No,  sir.    I  firmly  believe  they  were  after 

20  this  conversation. 

21  Q      During  the  conversation  with  Mr.  Nussbaum, 

22  did  you  discuss  in  any  way  Whitewater  Development 


1  Corporation? 

2  A      Did  not. 

3  Q      Did  you  discuss  James  McDougal? 

4  A      Did  not. 

5  Q      Do  you  recall  discussing  Madison  Savings  & 

6  Loan  Association? 

7  A      No. 

8  Q      Jim  Guy  Tucker? 

9  A      No. 

10  Q      Did  Mr.  Nussbaum  indicate  to  you  that  you 

1 1  should  contact  anyone  at  the  Department  of  Justice 

12  prior  to  calling  Mr.  Coleman? 

13  A      No. 

14  Q      Did  Mr.  Nussbaum  indicate  that  you  should 

15  speak  with  anyone  prior  to  calling  Mr.  Coleman  back? 

16  A      No. 

17  Q      Prior  to  returning  ~  strike  that. 

18  Did  there  come  a  time  when  you  returned  -- 

19  strike  that. 

20  Did  there  come  a  time  when  you  again  spoke 

21  with  Mr.  Coleman? 

22  A      Yes. 
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1  Q      Was  it  later  on  the  17th  of  August? 

2  A      I  believe  so.    It  may  have  been  the  next 

3  day,  but  I  believe  it  was  the  same  day. 

4  Q      Prior  to  returning  the  phone  call  to 

5  Mr.  Coleman,  did  you  speak  with  anyone  about  the  fact 

6  that  Mr.  Coleman  had  contacted  you? 

7  A      Yes. 

8  Q      Who  did  you  speak  to? 

9  A      Beth  Nolan,  who  was,  at  the  time,  an 

10  Associate  Counsel  to  the  President. 

1 1  Q      Did  you  speak  to  anyone  else? 

12  A      Not  that  I  recall. 

13  Q      Is  it  possible  you  would  have  spoken  to 

14  Mrs.  Clinton  about  the  fact  that  David  Hale  had 

15  called? 

16  A      No. 

17  Q      Did  you  speak  ~  possibly  you  might  have 

18  spoken  to  Maggie  Williams  about  the  fact  that 

19  Mr.  Coleman  had  called? 

20  A      No. 

21  Q      Is  it  possible  you  spoke  to  the  President 

22  about  the  fact  that  Mr.  Coleman  had  called? 


1  A      No. 

2  Q      Possible  you  spoke  to  Bruce  Lindsey  about 

3  the  fact  that  Mr.  Coleman  called? 

4  A      No. 

5  Q      Is  it  possible  you  spoke  to  Mack  McLarty 

6  about  the  fact  that  Mr.  Coleman  called? 

7  A      No. 

8  Q      What  do  you  recall  about  the  conversation 

9  you  had  with  Beth  Nolan  prior  to  the  time  when  you 

10  returned  the  call  to  Mr.  Coleman? 

11  A      I  went  and  sought  Beth  out,  told  her  that 

12  he  had  called,  gave  her  a  brief  summary  of  the  phone 

13  call,  and  I  asked  her  to  sit  in  with  me  on  the  phone 

14  call  when  I  called  him  back. 

15  Q      Why  did  you  seek  out  Beth  Nolan? 

16  A      She  was  the  closest  associate  counsel.   We 

17  officed  in  the  same  office  suite. 

18  Q      Do  you  recall  anything  more  about  the 

19  conversation  you  had  with  Ms.  Nolan? 

20  A      That  was  basically  it. 

21  Q      When  you  called  Mr.  Coleman  back,  did  you 

22  use  a  speakerphone  or  did  you  use  the  headset  of  the 
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1  telephone? 

2  A      I  used  the  headset  of  the  telephone. 

3  Q      And  was  Ms.  Nolan  listening  on  another 

4  headset? 

5  A      Yes. 

6  Q      What  do  you  recall  about  the  second 

7  telephone  conversation  you  had  with  Mr.  Coleman  on 

8  August  17,  1993? 

9  A      Well,  I  called  him  back  and  I  told  him  that 

10  I  didn't  think  we  would  be  able  to  help  him,  but  that 

1 1  I  couldn't  respond  sort  of  fully  until  I  knew  a 

12  little  bit  more  about  what  he  was  talking  about,  and 

13  he  opened  up  a  little  bit. 

14  Q      First,  why  did  you  ~  why  couldn't  you  have 

15  helped  him? 

16  A      Well,  I  think  I  have  answered  that  question 

17  already.   If  he  was  seeking  some  sort  of  assistance 

1 8  from  the  White  House  with  regard  to  any  sort  of 

19  criminal  prosecutorial  action,  he  would  be  out  of 

20  luck. 

21  Q      Now,  you  indicated  that  Mr.  Coleman  opened 

22  up  to  you.    What  did  Mr.  Coleman  say  to  you  about  the 

22 

1  charges  against  his  client,  Mr.  Hale? 

2  A      Okay.    It  is  difficult  for  me  to  draw  a 

3  bright  line  between  the  first  conversation  and  the 

4  second  conversation,  but  my  memory  is  that  in  the 

5  second  conversation,  what  he  said  was  that 

6  Mr.  Coleman  operated  an  SBIC  — 

7  Q      Mr.  Hale? 

8  A      Mr.  Hale.   That  is  SBIC's  offices  had  been 

9  raided  and  records  seized,  that  he  had  not,  at  that 

10  time,  been  indicted,  but  Mr.  Coleman  thought  that 

1 1  David  Hale  would  be  indicted,  that  he  would  be 

12  indicted  on  regulatory  fraud  matters, 

13  misappropriation  of  capital,  false  financial 

14  statements,  that  sort  of  thing. 

15  He  said  that  Hale,  through  the  SBA,  had 

16  made  loans  to  a  number  of  politicians.   I  remember 

17  that  he  mentioned  Jim  Guy  Tucker.   He  said,  if  I 

18  remember  correctly,  that  there  would  be  allegations 

19  that  the  President  had  some  involvement  in  these 

20  loans. 

21  Q      Did  he  say  who  would  be  making  these 

22  allegations? 
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1  A      I  don't  recall  him  saying  specifically. 

2  Q      Generally? 

3  A      I  mean,  I  took  it  to  mean  that  David  Hale 

4  would,  but  I  don't  recall  him  coming  right  out  and 

5  saying  that  Hale  would  make  that  allegation. 

6  Q      Did  he  say  anything  further  about  how  the 

7  President  would  be  involved  in  the  making  of  these 

8  loans? 

9  A      No.    He  may  have  said  that  —  he  may  have 

10  used  the  word  "pressure."   I  don't  recall 

1 1  specifically  what  he  said,  but  basically  there  would 

12  be  an  allegation  of  the  President  having  some 

13  involvement.   This  of  course  would  have  been  when  the 

14  President  was  Governor  of  Arkansas,  having  some 

15  involvement  in  the  making  of  these  loans. 

16  Q      Do  you  recall  anything  further  about  what 

17  Mr.  Coleman  said  to  you  about  the  charges  involving 

18  his  client,  Mr.  Hale? 

19  A      No,  I  don't  recall  specifically.   I  think 

20  it  was  probably  at  that  point  that  we  told  him  we 

21  could  have  no  involvement  with  him. 

22 Q      It  is  your  recollection  that  after  he 


1  indicated  what  the  allegations  were  against  his 

2  client  and  the  involvement  of  the  President,  you  said 

3  what  to  Mr.  Coleman? 

4  A      I  can't  recall  my  words  specifically,  but 

5  basically  I  said  we  would  have  nothing  to  do  with 

6  him,  we  weren't  going  to  interact  with  him  anymore. 

7  Q      Did  you  indicate  that  Ms.  Nolan  was  on  the 

8  phone  when  you  spoke  to  Ms.  Coleman? 

9  A      Yes,  she  was. 

10  Q      Did  she  speak  at  all  during  the  course  of 

1 1  the  conversation? 

12  A      I  made  clear  to  Randy  at  the  outset  of  the 

13  conversation  that  she  was  with  me  and  on  the  phone. 

14  I  don't  recall  her  speaking,  but  he  knew  she  was 

1 5  there. 

16  Q      Do  you  recall  anything  more  about  the 

17  second  conversation  on  August  17,  1993? 

18  A      I  think  I  have  hit  the  high  points.    I 

19  don't  recall  anything  else. 

20  Q      After  the  conversation  was  over,  did  you 

21  report  back  to  Mr.  Nussbaum? 

22  A      I  did. 
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1  Q      Did  you  report  back  to  Mr.  Nussbaum  in 

2  person  or  by  telephone? 

3  A      Well,  I  did  the  same  methodology.    I  called 

4  to  be  sure  he  was  there  and  then  I  walked  over  there 

5  so  it  was  in  person. 

6  Q      What  do  you  recall  about  that  conversation 

7  with  Mr.  Nussbaum  following  the  second  conversation 

8  with  Mr.  Coleman  on  August  17,  1993? 

9  A      Well,  again,  as  I  told  you,  I'm  not  sure 

10  that  it  was  on  August  17th,  but  it  probably  was.    It 

1 1  may  have  been  the  next  day.   To  cut  to  the  chase,  I 

12  basically  recited  —  I  say  "recited,"  I  basically 

13  regurgitated  or  went  over  the  phone  call  with 

14  Mr.  Nussbaum. 

1 5  Q      Did  Mr.  Nussbaum  have  a  response  to  what 

16  you  had  said  about  what  Mr.  Coleman  had  told  you? 

17  A      He  asked  me  ~  I  remember  he  asked  me  if  I 

1 8  had  ever  heard  of  the  stuff  before,  and  I  told  him 

19  no,  that  it  was  a  complete  puzzle  to  me.    I  told  him 

20  that  I  didn't  think  that  this  information  was 

21  credible  at  all. 

22 Q      Why  didn't  you  think  the  information  was 
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1  credible  at  all? 

2  A      In  none  of  the  published  reports  about 

3  Whitewater  at  that  point  in  time  or  any  other  mention 

4  of  Whitewater  anywhere  had  David  Hale's  name 

5  appeared,  at  least  based  on  my  knowledge,  and  I  had 

6  never  heard  the  name  Capital  Management  in  connection 

7  with  Whitewater  or  Jim  Guy  Tucker.   It  was  again,  as 

8  I  say,  a  complete  puzzle  to  me. 

9  Q      Why  did  you  draw  a  connection  between  the 

10  allegations  against  Mr.  Hale  and  Whitewater? 

11  A      I  think  that  Mr.  Coleman  mentioned 

12  Whitewater  in  his  second  telephone  conversation. 

13  Q      Do  you  recall  what  he  said  about  Whitewater 

14  during  the  course  of  the  second  telephone 

1 5  conversation? 

16  A      No,  and  he  didn't  go  into  it  in  any 

17  detail.   I  think  that  he  threw  out  names  which  I  now 

18  know  the  significance  of,  but  didn't  at  the  time.   I 

19  think  one  of  them  was  Castle  Grande.   Then  he  said 

20  Whitewater. 

21  Q      Had  you  previously  spoken  with  Mr.  Nussbaum 

22  about  Whitewater? 
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1  A      I  think  it  may  have  come  up  in  connection 

2  with  Vince  Foster's  death,  yes. 

3  Q      Do  you  recall  how  Whitewater  came  up  in 

4  connection  with  Vince  Foster's  death? 

5  A      I  think  it  came  up  in  connection  with  press 

6  reports  that  Mr.  Foster  was  working  on  some 

7  Whitewater  matters. 

8  Q      Do  you  recall  when  those  press  reports 

9  were? 

10  A      No.    Sometime  after  his  death. 

11  Q      So,  these  press  reports  would  have  occurred 

12  sometime  between  July  20,  1993  and  August  17,  1993? 

13  A      I  believe  so.    I  can't  tell  you  for  sure. 

14  Q      Do  you  recall  anything  further  of  any 

15  conversations  you  would  have  had  with  Mr.  Nussbaum 

16  prior  to  August  17,  1993  with  regard  to  Whitewater? 

17  A      No,  I  don't  recall  any. 

1 8  Q      What  else  did  Mr.  Nussbaum  say  to  you  or 

19  you  say  to  Mr.  Nussbaum  during  the  course  of  this 

20  conversation? 

21  A      Which  conversation  are  we  talking  about? 

22  Q      Strike  that. 

28 

1  The  second  conversation  you  had  with 

2  Mr.  Nussbaum  after  you  spoke  with  Mr.  Coleman,  do  you 

3  recall  anything  more  about  what  was  said? 

4  A      I  told  him  that  I  had  informed  him  that  we 

5  were  not  going  to  have  anything  to  do  with  him,  we 

6  were  not  going  to  interact  with  him  further,  and 

7  Bernie  said  fine.   That's  the  last  I  remember,  I 

8  believe. 

9  Q      Did  Bernie  say  anything  more  to  you? 

10  A      No,  not  that  I  recall. 

1 1  Q      Did  Bernie  ask  you  to  take  any  action  with 

12  regard  to  what  Mr.  Coleman  had  said? 

13  A      No,  he  did  not. 

14  Q      Did  Bernie  ask  you  to  speak  with  anyone 

15  about  what  Mr.  Coleman  said? 

16  A      No. 

17  Q      After  speaking  with  Bernie,  did  you  speak 

1 8  with  anyone  else  ~  strike  that. 

19  After  you  spoke  with  Mr.  Nussbaum,  did  you 

20  speak  with  anyone  else  about  the  allegations  that 

21  Mr.  Coleman  had  recited  during  the  second  phone  call? 

22  A      Do  we  have  a  time  frame? 
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1  Q      Let's  not  put  a  time  frame  on  it.    Strike 

2  that. 

3  Let  me  give  you  a  time  frame.   Within  a 

4  week  after  you  spoke  with  Mr.  Coleman,  did  you  speak 

5  with  anyone  else  about  the  allegations  that  Coleman 

6  had  recited? 

7  A      If  you  put  that  time  frame  on  it,  probably 

8  within  a  week  from  Mr.  Coleman's  phone  call  I  spoke 

9  with  Web  Hubbell,  Webster  L.  Hubbell,  and  mentioned 

10  this  phone  call  to  him. 

1 1  Q      What  did  you  say  to  Mr.  Hubbell  about  this 

12  phone  call? 

13  A      I  asked  him  if  he  had  ever  heard  of  any 

14  David  Hale  involvement  with  regard  to  Whitewater  or 

1 5  with  regard  to  the  President. 

16  Q      What  did  Mr.  Hubbell  say  to  you  about  that? 

17  A      No,  he  had  not. 

18  Q      Why  did  you  contact  Mr.  Hubbell? 

19  A      I  didn't  contact  Mr.  Hubbell  for  this 

20  purpose.    I  spoke  to  Mr.  Hubbell  on  a  regular  basis. 

21  Q      This  was  in  the  course  of  a  conversation? 

22  A      Yes,  this  was  in  the  course  of  a 


1  conversation  about  some  other  matter. 

2  Q      Did  you  speak  with  anyone  else  about  the 

3  fact  —  strike  that. 

4  Did  you  speak  with  anyone  else  about  the 

5  allegations  that  Mr.  Coleman  had  recited  about  David 

6  Hale  and  the  President? 

7  A      I  mean,  other  than  immediately  after  we 

8  hung  up  the  phone,  Beth  Nolan  and  I  discussed  briefly 

9  the  phone  call. 

10  Q      What  do  you  recall  about  that  conversation? 

11  A      I  remember  telling  her  that  I  didn't  think 

12  it  sounded  believable  or  credible. 

13  Q      Do  you  recall  how  long  the  second 

14  conversation  with  Mr.  Coleman  was? 

15  A      I  don't  recall  specifically,  but  it  could 

16  not  have  been  more  than  a  matter  of  minutes. 

17  Q      Would  you  estimate  10  minutes  or  less? 

18  A      10  minutes  or  less  for  sure,  and  I  would 

19  probably  say  five  minutes  or  less. 

20  Q      Have  you  ever  spoken  with  the  President 

21  about  the  phone  call  you  had  with  Mr.  Coleman? 

22  A      No. 
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1  Q      Have  you  ever  spoken  with  the  First  Lady 

2  about  the  phone  call  you  had  with  Mr.  Coleman? 

3  A      No. 

4  Q      Have  you  ever  spoken  with  Bruce  Lindsey 

5  about  the  phone  call  you  had  with  Mr.  Coleman? 

6  A      Yes. 

7  Q      When  did  you  speak  with  Bruce  Lindsey  about 

8  the  phone  call  you  had  with  Mr.  Coleman? 

9  A      Again,  I  cannot  tell  you  precisely  when, 

10  but  it  was  around  the  time  that  the  first  press 

1 1  reports  about  this  conversation  appeared,  because  I 

12  went  to  Mr.  Lindsey  to  get  him  up  to  speed  so  that 

13  the  White  House  could  respond  to  these  press  reports, 

14  but  I  can't  tell  you  what  that  time  frame  is.    I 

15  don't  know. 

16  Q      Was  it  a  month  or  two? 

17  A      It  would  be  a  guess  on  my  part.    I  think  it 

18  probably  was  within  a  month  or  two,  because  I 

19  think  -  but  don't  hold  me  to  this  ~  that  it  was 

20  probably  within  three  weeks  or  a  month  that  David 

21  Hale  was  indeed  indicted.   That's  when  Randy  Coleman 

22  started  talking  to  the  press. 
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1  Q      I  believe  he  was  indicted  on  September  23, 

2  1993. 

3  So  the  press  reports  were  generated  by  the 

4  fact  that  Mr.  Coleman  indicated  he  had  spoken  to 

5  various  reporters? 

6  A      Yes. 

7  Q      And  then  reporters  started  calling  you? 

8  A      Yes.    I  think  I  got  several  phone  calls 

9  which  I  did  not  accept. 

10  Q      Do  you  recall  anything  about  the 

1 1  conversation  you  had  with  Mr.  Lindsey? 

12  A      Well,  Beth  Nolan  and  I  went  over  and 

13  briefed  Bruce,  much  as  I  have  just  done  with  you,  on 

14  what  had  happened. 

15  Q      Did  you  speak  with  anyone  else  —  strike 

16  that. 

17  Between  the  time  of  the  press  reports  ~ 

18  strike  that. 

19  Between  the  time  of  the  conversation  with 

20  Mr.  Coleman  on  or  about  August  17th  and  the  press 

21  reports  sometime  on  or  about  September  23rd,  1993, 

22  did  you  speak  with  anyone  else  about  the  conversation 
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1  that  you  had  with  Mr.  Coleman  other  than  Hubbell  and 

2  Nussbaum? 

3  A      And  Nolan. 

4  Q      And  Nolan. 

5  A      I  don't  recall  doing  so,  no. 

6  Q      So  you  never  spoke  to,  say,  Maggie  Williams 

7  concerning  this  conversation? 

8  A      No. 

9  Q      Have  you  ever  spoken  to  Maggie  Williams 

10  concerning  this  conversation? 

1 1  A      Not  that  I  recall. 

12  Q      Did  you  speak  with  anyone  else  in  the  White 

13  House  counsel's  office  about  this  conversation? 

14  A      Not  that  I  recall. 

15  MR.  CASTELLITTO:    Are  you  going  to  mark 

16  that  message  slip  as  an  exhibit? 

17  MR.  GIUFFRA:    The  procedure  we  have  been 

18  following  is  we  don't  mark  those  documents,  because 

19  certain  documents  have  a  confidentiality  treatment 

20  that  allows  only  a  limited  number  of  people  to  see 

21  them,  whereas  the  depositions  are  available  to  a 

22  large  group  of  people. 
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1  BY  MR.  GIUFFRA: 

2  Q      Do  you  know  a  lawyer  by  the  name  of  Richard 

3  Mays? 

4  A      Do  I  know  a  lawyer  by  the  name  of  Richard 

5  Mays? 

6  Q      Yes. 

7  A      Yes. 

8  Q      Who  is  Richard  Mays? 

9  A      He  is  an  African  American  attorney  in 

10  Little  Rock. 

1 1  Q      Have  you  ever  spoken  to  Mr.  Mays  about 

12  David  Hale? 

13  A      Not  that  I  recall. 

14  Q      Do  you  know  a  man  named  Gil  Glover? 

15  A      The  name  is  vaguely  familiar  to  me,  but  I 

16  couldn't  tell  you  anything  about  him.    I  don't  know 

17  why  the  name  is  familiar. 

18  Q      Mr.  Kennedy,  what  I  would  like  you  to  do 

19  now  is  I  want  to  show  you  some  documents  we  received 

20  from  the  White  House.   They  have  been  represented  to 

21  us  to  be  from  your  files.   They  bear  Bates  numbers 

22  S  7375  through  S  7377. 
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1  If  you  could  just  read  through  these 

2  handwritten  notes. 

3  A      Are  you  having  trouble  with  my 

4  handwriting? 

5  Q      You  have  probably  been  asked  to  do  this 

6  before. 

7  A      Yes,  many  times. 

8  Q      Start  at  the  top  and  read  them  in,  as  best 

9  you  can. 

10  A      Let  me  be  sure  I  understand  precisely  what 

1 1  you  want  me  to  do.    You  want  me  to  just  read  these? 

12  Q      Yes.    I  may  ask  you  questions  as  we  go 

13  through. 

14  A      It  says  "David  Hale  --  SBIC 

15  investigation." 

16  Q      What  about  on  the  top  in  the  left-hand 

17  margin.    Is  that  an  A  and  a  B? 

18  A      Yes.    "Investigation  place  raided  and 

19  records  seized,  loan  transaction."  Then  small  B 

20  "Governor  Tucker,  Heidi  Fleiss"  ~  looks  like  "back 

21  door"  —  "lender  to  the  politicians.   Then  it  says 

22  "corollary:    President-Governor  Tucker-David  Hale 
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1  criminal  allegations  not  been  indicted." 

2  Q      What  is  the  —  what  are  your  notes 

3  "corollary"  and  underneath  that  you  have 

4  "President-Governor  Tucker"?  What  does  that 

5  indicate  to  you? 

6  A      I'm  sorry,  sir,  I  don't  recall,  other  than 

7.  he  was  mentioning  the  President  and  Governor  Tucker. 

8  Q      In  the  same  context? 

9  A      Yes. 

10  Then  "feds:   U.S.  Attorney." 

1 1  Q      What  does  that  indicate  to  you? 

12  A      I  think  he  was  telling  me  that  he  was 

13  dealing  with  the  feds,  not  the  state. 

14  Then  it  says  "SBIC."   Then  it  says 

15  "regulators"  or  "regulations."   I  can't  tell. 

16  Then  it  says  "seizure  two  weeks"  or  "two 

17  weeks  ago"  and  then  it  says  "asking  for  anything." 

18  Then  it  says  "Randy  Coleman  phone  number." 

19  MR.  COLE:    If  I  could  interrupt  for  a 

20  second,  Mr.  Kennedy,  before  we  continue,  it  appears 

21  there  is  a  second  phone  number  written  at  the  top  of 

22  the  page  you  just  began  to  read.   Does  that  indicate 
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1  these  are  the  notes  of  the  second  call? 

2  THE  WITNESS:    I  believe  the  first  page, 

3  S  007375,  are  the  notes  of  the  first  conversation, 

4  and  S  007376  are  the  notes  of  the  second 

5  conversation. 

6  BY  MR.  GIUFFRA: 

7  Q      Why  don't  we  go  through  those. 

8  A      It  says  "Randy  Coleman  5013741107." 

9  Q      Across  the  top  says  "8"  and  it  looks  like 

10  "19"? 

1 1  A      Yes. 

12  Q      Does  that  indicate  to  you  you  probably 

13  spoke  to  him  the  second  day,  or  actually  two  days 

14  later? 

15  A      I  think  so.    You  all  will  have  to  forgive 

16  me,  I  cannot  hold  the  precise  dates.   I  just  don't 

17  recall. 

18  Q      That  indicates  the  19th  was  the  second  day 

19  of  the  notes? 

20  A      Yes. 

21  MR.  COLE:    Those  are  contemporaneous  notes 

22  to  the  best  of  your  recollection? 
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1  THE  WITNESS:   Yes,  this  is  while  I'm 

2  actually  on  the  phone  talking  to  Randy  Coleman. 

3  Ms.  Nolan  would  have  been  in  on  this  conversation. 

4  Then  it  says  "David  Hale  SBIC  --  Capital 

5  Management  Services."  Then  it  says  "investigations 

6  two  weeks  ago,  FBI  seized  records"  and  it  says  "2-W" 

7  which  is  me  saying  two  weeks  ago  again.   Then  it  says 

8  "nature  of  investigation."   I  think  the  word  is 

9  probably  "propriety  of  loans  made  past  few  years  in 

10  form  that  are  loan  transactions  that  relate  to 

1 1  Madison  Guaranty." 

12  Q      What  does  that  indicate  to  you? 

13  A      I  think  Randy  is  saying  that  Randy  was 

14  informed  that  there  are  loan  transactions  that  relate 

15  to  Madison  Guaranty. 

16  Q      Okay. 

17  A      It  says  "all  records  liquidation  of  SBIC." 

18  It  says  "both  of  them's  names  cropped  up  Whitewater 

19  Development  Corp.  not  stopping  with  David  Hale 

20  transactions."  It  says  "South  Loop"  and  then  Castle 

21  Grande  water." 

22  Q      What  is  the  prior  notation? 
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A      Which  prior  notation? 

Q      "Not  stopping  with  David  Hale"  indicate  to 
you? 

A      Either  Coleman  telling  me  that  Hale  was 
saying  that  he  was  not  stopping  with  Hale,  or  Coleman 
telling  me  that  somebody  had  told  him  that  this 
investigation  was  not  stopping  with  David  Hale.   I'm 
not  sure  which. 

It  goes  on  to  say  "indictment  of  initial 
indictment"  and  I  don't  know  what  that  means.   Then 
it  says  "take  out  loans  from  SBIC,  SBIC  salvage 
situations  existed  within  Madison." 

It  says  "may  have  parked  bad  loans  with 
David  Hale,  knowledge."  Then  it  says  "Madison 
deal." 

On  the  next  page  it  says  "easy  source  of 
dollars."   That's  a  dollar  sign  "for  politicians, 
easy  dollars  for  people."  Then  it  says  "David  Hale: 
Violation  of  18  USC  371,  regulatory  fraud,  regulatory 
functions."   It  says  "10-year  statute/five  on  others" 
and  then  it  says  "SOL." 
It  says  "records,  meetings  taking  place 


between  principals  involved." 

Q      Do  you  know  what  that  refers  to? 

A      I  can't  remember  if  he  was  talking  about 
Tucker  or  if  he  was  talking  about  the  President  or 
both,  but  I  think  he  was  saying  the  records  would 
show  that  meetings  had  taken  place  between  some  of 
those  people,  and  I  don't  recall  which. 

It  says  "'83/' 84  time  frame"  and  then  it 
says  "sole  source  relationship  with  Madison." 

Q      What  does  that  refer  to? 

A      To  tell  you  the  truth,  I'm  not  sure.   I 
think  it  may  relate  back  to  the  comment  about  "may 
have  parked  bad  loans  with  David  Hale"  on  the  first 
page,  but  I  can't  shed  much  more  guidance  on  it  than 
that. 

Q      What  does  the  reference  to  South  Loop  refer 
to? 

A      South  Loop,  I  believe,  was  one  of  Governor 
Tucker's  real  estate  developments  or  perhaps  a 
purported  real  estate  development. 

Q      Did  you  have  an  understanding  as  of  August 
19,  1993  that  this  was  a  real  estate  development  in 
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1  which  Mr.  Tucker  had  some  sort  of  an  interest? 

2  A      No,  I  did  not. 

3  Q      Had  you  ever  heard  of  "South  Loop"? 

4  A      Not  that  I  recall. 

5  Q      What  does  "Castle  Grande"  refer  to? 

6  A      The  same  answer.   I  now  know  that  Castle 

7  Grande  is  a  real  estate  development  that  Tucker  had 

8  an  interest  in,  and  it  has  been  the  subject  of  one  of 

9  his  indictments.   I  now  know  that  there  was 

10  involvement  with  Madison  Guaranty.   At  the  time  I 

1 1  didn't  know  that. 

12  Q      Do  you  know  if  Mr.  Coleman  knew  Vincent 

13  Foster? 

14  A      I  can't  answer  that. 

15  Q      Do  you  know  whether  ~  do  you  have  any 

16  recollection  as  to  whether  Mr.  Coleman  discussed 

17  touching  base  with  as  many  folks  as  possible? 

18  A      I  don't  recall  so. 

19  Q      Do  you  recall  saying  "I  appreciate  the 

20  heads  up"? 

21  A      It  is  possible  I  would  have  said  that,  but 

22  I  don't  recall  doing  so. 
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1  Q      Do  you  recall  discussing  the  statute  of 

2  limitations  issue  with  Mr.  Coleman? 

3  A      Obviously,  I  did,  yes. 

4  Q      What  do  you  recall  about  the  statute  of 

5  limitations  discussion  with  Mr.  Coleman? 

6  A      Nothing  more  than  what  is  put  on  this 

7  paper. 

8  Q      Did  you  have  any  understanding  as  to 

9  whether  Mr.  Coleman  was  asking  you  to  take  any 

10  action? 

1 1  A      There  was  a  reason  for  Mr.  Coleman's  phone 

12  call  to  me.   I  presume  he  wanted  something. 

13  Q      Do  you  have  any  understanding  as  to  what  he 

14  wanted? 

15  A      We  never  got  that  far. 

Q      Since  this  conversation  on  August  19,  1993, 

17  have  you  ever  spoken  with  Mr.  Coleman? 

18  A      No. 

Q      Has  Mr.  Coleman  attempted  to  contact  you? 
20  A      Not  that  I'm  aware  of,  no. 

Q      Do  you  know  whether  Mr.  Coleman  between 

22  August  --  strike  that. 
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1  Prior  to  the  indictment  of  David  Hale,  do 

2  you  know  whether  Mr.  Coleman  attempted  to  contact 

3  anyone  else  in  the  Clinton  Administration? 

4  A      I  have  no  knowledge  of  that.   In  other 

5  words,  I  don't  know. 

6  Q     Do  you  have  any  understanding  as  to  why 

7  Mr.  Coleman  contacted  you? 

8  A      I  mean,  he  knew  me.   He  knew  I  existed.  As 

9  to  why  he  chose  to  call  me,  I  don't  know. 

10  Q      Between  August  19,  1993  and  September  2 1 , 

1 1  1993,  did  you  ever  discuss  anything  Mr.  Coleman  had 

12  raised  with  you  in  the  course  of  the  conversation  on 

13  the  19th  with  Mr.  Nussbaum  other  than  the 

14  conversation  you  testified  to? 

15  A      I  do  not  recall  doing  so,  no. 

16  Q      Do  you  recall  discussing  the  conversation 

17  with  Mr.  Coleman  —  either  conversation  with 

18  Mr.  Coleman  with  anyone  else  prior  to  Hale's 

19  indictment? 

20  A      We  talked  about  mentioning  it  to  Web 

21  Hubbell.   We  talked  about  doing  that.   Beth  Nolan, 

22  and  Bruce  Lindsey  after  the  press  reports,  but  no. 
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1  Q      Why  didn't  you  discuss  the  conversation 

2  with  Mr.  Coleman  with  anyone  else? 

3  A      It  is  not  my  job. 

4  Q      Were  you  at  all  concerned  that  there  might 

5  be  some  possible  exposure  for  the  President  with 

6  regard  to  these  allegations? 

7  A      Was  I?  No.    1  did  not  consider  them 

8  credible  and  still  don't. 

9  Q      Did  you  contact  anyone  in  the  Eastern 

10  District  of  Arkansas  with  regard  to  ~  strike  that. 

1 1  Did  you  contact  anyone  in  the  Department  of 

12  Justice,  including  anyone  at  the  U.S.  Attorney's 

13  Office  for  the  Eastern  District  of  Arkansas  about  the 

14  conversation  you  had  with  Mr.  Coleman? 

15  A      Web  Hubbell  was  at  the  Department  of 

16  Justice. 

17  Q      Other  than  Web  Hubbell? 

18  A      No. 

19  Q     No  contacts  with  the  First  Lady  or  her 

20  office? 

21  A     None. 

22  Q      Have  you  ever  discussed  with  Mr.  Hubbell 
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1  the  fact  that  Mr.  Coleman  contacted  Mr.  Hubbell 

2  during  the  August-September  ~  July,  August, 

3  September  1993  period? 

4  A      I  think  sometime  much,  much  later,  and 

5  again  I  could  not  tell  you  when,  but  I  mean  it  may 

6  have  even  been  this  year.   In  the  course  of  talking 

7  about  many  things,  Web  has  told  me  that  Randy  Coleman 

8  tried  to  contact  him.   I  have  always  taken  that  to  be 

9  around  the  time  that  Coleman  got  ahold  of  me.   Web 

10  said  he  never  ultimately  spoke  to  Randy  Coleman. 

1 1  Q      About  any  subject  matter? 

12  A      We  were  talking  about  in  the  context  of 

13  this  phone  call  you  have  been  questioning  me  about. 

14  Q      Did  he  indicate  to  you  that  he  had  spoken 

15  to  Coleman  at  all? 

16  A      If  you  are  asking  me  has  Web  Hubbell  ever 

17  spoken  to  Randy  Coleman  — 

18  Q      During  this  period,  during  the  period  July, 

19  August,  September  1993,  do  you  have  any  understanding 

20  as  to  whether  Mr.  Coleman  ever  spoke  with 

21  Mr.  Hubbell? 

22 A      As  far  as  I  know,  he  did  not. 
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1  Q      Your  belief  for  the  statement  that  Mr.  ~ 

2  strike  that. 

3  Is  your  understanding  from  your 

4  conversation  with  Mr.  Hubbell  that  Coleman  attempted 

5  to  contact  Mr.  Hubbell  during  this  period,  July, 

6  August,  September  1993  and  that  Mr.  Hubbell  did  not 

7  speak  with  Mr.  Coleman? 

8  A      That's  my  understanding,  yes. 

9  Q      You  base  that  on  what  you  were  told  by 

10  Mr.  Hubbell? 

1 1  A      Yes. 

12  MR.  COLE:   Just  to  be  clear,  I  think  your 

13  testimony,  Mr.  Kennedy,  was  that  your  best 

14  understanding  was  that  Mr.  Hubbell  had  never  spoken 

15  with  Mr.  Coleman  about  this  matter,  and  beyond  that 

16  you  don't  have  any  knowledge  as  to  whether 

17  Mr.  Coleman  spoke  with  Mr.  Hubbell? 

18  THE  WITNESS:   What  I'm  trying  to  say  is 

19  that  talking  to  Web  -- 

20  BY  MR.  GIUFFRA: 

21  Q      Has  Mr.  Hubbell - 

A      I  would  like  to  try  to  finish  what  I  wanted 
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1  to  say.  Cutting  to  the  chase,  what  I'm  trying  to  say 

2  is  I  have  no  knowledge  whether  Web  spoke  to  Randy 

3  Coleman  about  other  matters.   I  just  don't  have  any 

4  knowledge  of  that,  but  the  conversation  with  Web,  Web 

5  said  Coleman  tried  to  contact  him  and  they  never 

6  spoke  and  it  is  about  this  subject  matter,  this  phone 

7  call. 

8  Q      It  was  your  understanding  from  Mr.  Hubbell 

9  that  Mr.  Coleman  attempted  to  speak  to  Mr.  Hubbell 

10  about  the  David  Hale  matter  and  was  unable  to  contact 

1 1  Mr.  Hubbell? 

12  A      You  have  put  a  gloss  on  it  that  I  can't 

13  agree  to.   What  Web  said  is  that  Randy  Coleman  tried 

14  to  get  in  touch  with  him  about  it,  that  he  tried  to 

15  get  in  touch  with  him  -- 

16  Q      About  some  unspecified  matter? 

1 7  A      Yes,  because  they  never  spoke.   My 

18  conversation  with  Web  arose  talking  about  these 

19  matters. 

20  Q      So,  just  to  sum  up,  your  conversation  with 

21  Mr.  Hubbell,  Mr.  Hubbell  indicated  that  during  the 

22  period  July,  August,  September  1993  Mr.  Coleman 


1  attempted  to  contact  Mr.  Hubbell  about  some 

2  unspecified  matters  and  they  never  spoke? 

3  A      Yes. 

4  Q      Do  you  have  any  knowledge  as  to  whether 

5  Mr.  Coleman  attempted  to  contact  Mr.  Lindsey? 

6  MR.  COLE:   Before  we  go  on,  I'm  still 

7  unclear.  I  want  the  record  to  be  clear  on  this, 

8  Bob.    I  think  in  listening  to  his  response  there  is 

9  still  some  confusion  here.   What  I  heard  him  say  that 

10  his  understanding  was  limited  to  the  fact  that  they 

1 1  never  spoke  about  these  matters.   I  think  you  are 

12  trying  to  put  words  in  his  mouth  that  he  is  saying 

13  they  categorically  never  spoke.   I  don't  think  that 

14  is  fair  to  this  witness.   His  testimony  will  stand, 

1 5  but  I  want  that  on  the  record. 

16  BY  MR.  GIUFFRA: 

17  Q      Let  me  ask  the  question  again.   Sometime  in 

18  either  '94  or  '95  you  had  a  conversation  with 

19  Mr.  Hubbell;  correct? 

20  A      Yes. 

21  Q      The  subject  of  the  fact  that  Mr.  Coleman 

22  had  contacted  you  in  August  of  1993  came  up  in  the 
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1  course  of  this  conversation;  correct? 

2  A      Yes. 

3  Q      Mr.  Hubbell  indicated  to  you  that  during 

4  this  same  time  period,  August  1993,  thereabouts, 

5  Mr.  Coleman  attempted  to  contact  Mr.  Hubbell? 

6  A      Yes. 

7  Q      And  Mr.  Hubbell  indicated  to  you  that  he 

8  never  spoke  with  Mr.  Coleman  about  any  subject? 

9  A      No.   Again,  that  he  never  spoke  to 

10  Mr.  Coleman  in  this  time  frame.   Let  me  say  it 

1 1  again.   Whether  Web  and  Mr.  Coleman  have  talked  about 

12  anything  else,  I  don't  have  a  clue,  but  when  Web  and 

13  I  were  discussing  this  and  all  the  hoorah  about  it, 

14  and  he  said  that  Coleman  had  tried  to  contact  him, 

1 5  and  I  think  he  said  he  returned  the  calls,  but  they 

16  never  connected.  Mr.  Coleman  could  have  been  calling 

17  about  something  else. 

1 8  Q      Did  Mr.  Hubbell  indicate  to  you  that  he  had 

19  ever  spoken  to  Mr.  Coleman? 

20  A      No. 

21  Q      It  was  your  impression  from  your 

22  conversation  with  Mr.  Hubbell  that  they  never  spoke 

50 
1     about  anything? 

A      No.   My  impression  was  that  they  never 

3  spoke  during  this  time  frame,  and  again  Web  and  I 

4  were  talking  about  this.    If  you  are  asking  me 

5  whether  in  January  of  1993,  for  example,  Randy 

6  Coleman  called  Web  Hubbell,  I  can't  answer  that. 

Q      In  the  period  July,  August,  September  1993, 

8  do  you  have  any  understanding  as  to  whether 

9  Mr.  Hubbell  spoke  with  Mr.  Coleman  about  any  subject? 

10  A      I  don't  believe  that  he  did. 

1 1  Q      That  answered  the  question. 

During  the  course  of  your  conversation  with 
1 3     Mr.  Coleman,  did  he  indicate  ~  strike  that. 

Do  you  know  a  man  named  Fletcher  Jackson? 
15  A      No,  not  that  I  know  of. 

Q      Did  Mr.  Coleman,  during  the  course  of 

17  either  conversation  that  you  had  with  him,  say 

1 8  anything  about  the  state  of  plea  negotiations  that 

19  were  pending  with  the  Eastern  District  of  Arkansas 

20  U.S.  Attorney's  Office? 

A      No.   All  he  said  was  that  his  client  had 
22    not  been  indicted. 
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1  Q      When  did  you  learn  of  the  indictment  of 

2  David  Hale? 

3  A      Press  reports,  time  frame  that  I  said.   I 

4  thought  it  was  a  little  bit  short  of  a  month,  but  you 

5  guys  have  indicated  it  was  a  little  over  a  month 

6  since  the  time  I  talked  to  Randy.   I  learned  about 

7  his  indictment  from  press  reports. 

8  Q      In  the  course  of  reading  or  hearing  about 

9  those  press  reports,  did  you  learn  that  Mr.  Hale  was 

10  making  allegations  about  the  President? 

1 1  A      The  press  reports  indicated  that  he  was. 

12  Q      Following  the  indictment  of  Mr.  Hale,  did 

1 3  you  have  any  discussion  with  anyone  at  the  White 

14  House  about  Mr.  Hale? 

15  A      Just  Bruce  Lindsey. 

16  Q      Do  you  recall  any  other  conversation  with 

17  anyone? 

18  A      No. 

19  Q      You  never  discussed  the  matter  with  Bemie 

20  Nussbaum? 

21  A      Not  that  I  recall,  no. 

22 Q      Have  you  ever  discussed  David  Hale  with  the 
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1  President? 

2  A      One  caveat.  It  is  very  likely  that  Bernie 

3  said,  hey,  you  need  to  go  brief  Bruce,  get  him  up  to 

4  speed  on  this. 

5  Q      Why  would  he  have  said  ~  why  do  you  have  a 

6  belief  that  he  said  you  got  to  brief  Bruce  about 

7  this? 

8  A      You  have  to  respond  to  the  press.   To  get 

9  somebody  up  to  speed  to  respond  to  the  press,  you 

10  have  to  tell  them  what  went  on. 

1 1  Q      Mr.  Lindsey  was  designated  to  respond  to 

12  press  inquiries  with  regard  to  Whitewater? 

13  A      He  was  —  again,  don't  hold  me  to  that. 

14  I'm  not  sure  exactly  what  he  was  designated  to  do.   I 

1 5  was  told  he  was  the  one  who  needed  to  know  about 

16  this. 

1 7  Q      Have  you  ever  spoken  with  the  President 

18  about  David  Hale? 

19  A      No. 

20  Q      Have  you  ever  spoken  with  the  First  Lady 

21  about  David  Hale? 

22  A      No. 


6206 

53 

1  Q      Have  you  ever  spoken  with  Margaret  Williams 

2  about  David  Hale? 

3  A      No. 

4  Q      Have  you  ever  spoken  with  Mack  McLarty 

5  about  David  Hale? 

6  A     No. 

Q      Have  you  ever  spoken  with  —  strike  that. 

8  Do  you  know  a  man  named  Erskine  Bowles? 

9  A      Yes. 

10  Q      Who  is  Erskine  Bowles? 

11  A      At  the  moment  I  believe  he  is  deputy  chief 

1 2  of  staff  at  the  White  House. 

13  Q      Prior  to  becoming  Associate  Counsel  to  the 

14  President,  did  you  know  Erskine  Bowles? 

15  A     No. 

16  Q      Have  you  ever  spoken  with  Erskine  Bowles 

17  about  David  Hale? 

18  A     No. 

19  Q      Have  you  ever  spoken  with  Erskine  Bowles 

20  about  anything  having  to  do  with  Capital  Management? 

21  A      No. 

22 Q      Do  you  have  any  understanding  as  to  whether 
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1  Erskine  Bowles  ever  spoke  with  anyone  at  the  White 

2  House,  including  the  Clintons  or  Mack  McLarty,  about 

3  anything  having  to  do  with  David  Hale? 

4  A      No. 

5  Q      Do  you  know  a  man  named  John  Spotilia? 

6  A      Spell  the  last  name,  please. 

7  Q      S-p-o-t-i-l-i-a. 

8  A     No,  not  that  I  know  of. 

9  Q      Would  it  refresh  your  recollection  if  I 

10  advised  you  that  he  was  the  general  counsel  of  the 

1 1  Small  Business  Administration  during  1993? 

12  A      No.    I'm  sorry,  I  don't. 

13  Q      I  will  show  you  a  document  we  obtained  from 

14  the  White  House  bearing  Bates  number  S  738  --  7382. 

1 5  Have  you  ever  seen  that  document? 

16  (Witness  examined  the  document.) 
A      No,  I  have  never  seen  this  before. 

18  Q      Just  for  the  record,  this  is  a  fax 

19  transmission  sheet  from  the  United  States  Small 

20  Business  Administration.   The  recipient  is  Neil 

21  Eggleston,  Esq.,  associate  counsel,  office  of  White 

22  House  counsel.   The  fax  is  from  John  T.  Spotilia, 
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1  Counsel,  SBA,  dated  November  1993,  and  attached  to 

2  the  fax  is  a  letter  from  the  Honorable  John  LaFalce 

3  from  Erskine  Bowles. 

4  I  will  show  you  another  document,  sir. 

5  This  is  a  letter  dated  November  16,  1993  from 

6  Mr.  Spotilia  to  Neil  Eggleston,  associate  counsel, 

7  office  of  White  House  counsel.   Unfortunately,  the 

8  document  does  not  have  a  Bates  number.   I  believe  we 

9  got  it  from  the  Small  Business  Administration. 

10  (Witness  examined  the  document.) 

1 1  A      The  question  is? 

12  Q      Have  you  ever  seen  that  letter? 

13  A      No. 

14  Q      Have  you  ever  had  any  discussions  with 

15  anyone  at  the  White  House  about  obtaining  information 

16  from  the  SBA  relating  to  Capital  Management  Services? 

17  A      No. 

18  Q      Do  you  have  any  knowledge  that  information 

19  relating  to  Capital  Management  Services  was  provided 

20  by  the  SBA  to  the  White  House? 

21  A      No. 

22 Q      Did  you  ever  discuss  Capital  Management 
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1  Services  with  Neil  Eggleston? 

2  A      Not  that  I  recall  doing  so,  no. 

3  Q      Again,  it  would  be  your  testimony  you  have 

4  no  knowledge  of  any  transmission  of  documents  from 

5  the  SBA  to  the  White  House? 

6  A     No. 

7  Q      In  November  of  1993? 

8  A      No. 

9  Q     Not  something  you  have  ever  discussed  with 

10  Mr.  Nussbaum? 

1 1  A      No,  not  that  I  recall. 

12  Q      Mr.  Kennedy,  were  you  someone  who 

13  normally  —  strike  that. 

14  During  the  time  you  were  associate  White 

15  House  counsel,  would  you  have  normally  attempted  to 

16  return  all  the  phone  calls  you  received  during  the 

1 7  course  of  the  day? 

18  A      If  they  were  from  reporters,  absolutely 

19  not. 

20  Q      I  know  that  feeling  myself. 

21  How  about  from  someone  like  Web  Hubbell? 

22  A      Yes,  sir. 


6208 

57 

1  Q     That  would  have  been  a  call  you  would  have 

2  returned  relatively  promptly? 

3  A      It  is  a  call  I  would  have  returned. 

4  Q      Let  me  show  you  a  document  we  received  from 

5  the  White  House.   It  bears  Bates  number  S  8008.   Is 

6  that  a  message  slip  to  you  indicating  a  phone  call 

7  from  Web  Hubbell? 

8  (Witness  examined  the  document.) 

9  A      Yes. 

10  Q      What  is  the  time  of  the  phone  call? 

1 1  A      4:20. 

12  Q      Do  you  have  any  recollection  of  speaking 

13  with  Mr.  Hubbell  about  anything  having  to  do  with 

14  your  conversation  —  strike  that. 

15  Do  you  recall  returning  this  phone  call  to 

16  Web  Hubbell  on  August  19th? 

17  A      I  probably  did.   Specific  recollection, 

18  no. 

19  Q      Do  you  have  any  recollection  of  speaking 

20  with  Mr.  Hubbell  about  anything  that  Mr.  Coleman 

21  would  have  said  on  August  19,  1993? 

22 A     No.   As  I  previously  testified,  I  did  speak 
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1  with  Web  about  this,  but  it  was  later. 

2  Q      If  you  were  communicating  with  Mr.  Hubbell 

3  on  a  fairly  regular  basis,  why  would  you  have  not 

4  mentioned  this  conversation  with  Mr.  Coleman  to 

5  Mr.  Hubbell  until  sometime  later? 

6  A      It  either  would  have  slipped  my  mind  or 

7  something  that  I  didn't  consider  important,  I  didn't 

8  have  any  particular  need  to. 

9  Q      Do  you  know  a  man  named  Mike  Smith? 

10  A      I  know  a  lot  of  Mike  Smiths. 

11  Q      Do  you  know  a  Mike  Smith  at  area  code  212 

12  which  I  believe  is  New  York  City. 

13  MR.  COLE:   I  believe  we  will  stipulate  that 

14  for  the  record,  it  is  New  York  City. 

THE  WITNESS:   Mike  Smith? 
16  BY  MR.  GIUFFRA: 

Q      A  document  from  the  White  House  S  8034. 
18    Let  me  show  you  this  document. 

A      It  seems  like  he  was  a  candidate  for 

20  something,  but  don't  hold  me  to  that.   I  mean,  if  you 

21  all  run  down  what  3341300  is. 

Q      During  the  time  when  you  worked  with  the 
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1  Rose  Law  Finn,  did  you  ever  have  any  contact  with 

2  somebody  named  April  Breslaw? 

3  A     Did  I? 

4  Q     Yes. 

5  A      No. 

6  Q      Did  you  have  any  understanding  as  to  who 

7  April  Breslaw  is? 

8  A      From  press  reports  I  do.   I  know  now. 

9  Q      Did  there  come  a  time  when  you  learned  of 

10  an  RTC  criminal  referral  relating  to  Madison 

1 1  Guaranty? 

12  A     Yes. 

13  Q     When  was  that? 

14  A      Whenever  the  first  press  reports  came  out. 

15  Q      Do  you  recall  approximately  when  that  was? 

16  A      I  do  not.   If  I  had  to  guess,  it  would  be 

17  September,  October,  November  of  1993,  but  that's  a 

18  guess. 

19  (Pause.) 

20  Q      Let  me  show  you  a  document.  This  is  a  memo 

21  to  file  from  Bruce  R.  Lindsey  dated  October  20, 

22  1993.   It  bears  Bates  numbers  138,  139. 

60 

1  Have  you  ever  seen  this  memorandum? 

2  (Witness  examined  the  document.) 

3  Q     You  are  listed  as  a  cc  at  the  bottom  of  the 

4  memorandum. 

5  A      Yes,  I  have  seen  this. 

6  Q      When  was  the  first  time  you  saw  this 

7  memorandum? 

8  A      I'm  not  sure.   I  presume  I  saw  it  shortly 

9  after  it  was  written  and  it  was  cc'd. 

10  Q      Do  you  recall  receiving  a  copy  of  this 

1 1  memorandum  during  the  time  when  you  were  Associate 

12  Counsel  to  the  President? 

13  A      Yes. 

14  Q     This  would  have  been  something  that  would 

15  have  crossed  your  desk? 

16  A      Yes. 

17  Q      You  would  not  have  seen  this  memorandum  - 

18  strike  that. 

19  It  is  your  best  recollection  that  you  would 

20  have  seen  this  memorandum  sometime  in  October  of 

21  1993? 

22  A      Yes. 
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1  Q     And  you  recall  reading  the  memorandum? 

2  A      Do  I  recall  specifically?  Of  course  not, 

3  but  did  I  read  it?  Probably  so. 

4  Q      Do  you  recall  discussing  the  substance  of 

5  this  memorandum  with  anyone? 

6  A      No.   I  don't  recall  discussing  the 

7  substance  of  it  with  anybody. 

8  Q      Do  you  have  any  understanding  as  to  why 

9  you,  Maggie  Williams  and  Mark  Gearan  would  have  been 

10  cc'd  on  this  memorandum? 

1 1  A      You  would  have  to  ask  Bruce  why  he  made 

12  these  choices.  As  to  why  he  chose  Maggie  Williams 

13  and  Mark  Gearan,  I  can't  answer  that. 

14  Q      What  I  would  like  to  do,  Mr.  Kennedy,  this 

15  will  save  some  time  and  hopefully  avoid  the  need  to 

16  have  you  ever  come  to  these  confines  again  under 

17  these  circumstances  — 

18  A      Hear,  hear. 

19  Q      —  just  to  ask  you  a  number  of  other 

20  questions. 

21  MR.  COLE:    He  is  setting  this  up,  so  I 

22  won't  object  to  whatever  he  does,  but  I'm  going  to 
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1  watch  anyway. 

2  Go  ahead. 

3  BY  MR.  GIUFFRA: 

4  Q      During  the  deposition  that  you  gave  to  this 

5  committee  on  July  11,  1995,  you  indicated  that  you 

6  spoke  to  Mrs.  Clinton  about  Whitewater  Development 

7  Corporation.   Do  you  have  a  recollection  of  that 

8  testimony?  I  believe  you  spoke  to  her  during  1991. 

9  A      That's  correct. 

10  Q      Do  you  recall  the  circumstances  under  which 

1 1  you  spoke  to  Mrs.  Clinton? 

12  A      That's  Rose  Firm-related.  You  are  getting 

13  into  the  counsel  issues.   The  Rose  Law  Firm  has 

14  counsel.   I  was  a  member  of  the  Rose  Law  Firm  at  that 

15  point  in  time,  and  I'm  not  prepared  to  discuss  that 

16  at  this  point  in  time.   My  understanding  -  and  Paul 

17  you  will  have  to  kick  in  -  3341300  we  were  not  going 

18  to  go  into  that. 

19  MR.  GIUFFRA:   Off  the  record. 

20  (Discussion  off  the  record.) 

MR.  GIUFFRA:    We  had  some  discussions  off 

22  the  record.   A  question  arose  as  to  whether  we  could 
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1  address  matters  relating  to  the  Rose  Law  Firm. 

2  Counsel  for  the  Rose  Law  Firm  is  not  present  here 

3  today,  and  we  have  agreed  that  matters  relating  to 

4  representation  of  the  Clintons  by  Mr.  Kennedy  while 

5  he  was  with  the  Rose  Law  Firm  are  matters  relating  to 

6  the  Rose  Law  Firm  and  not  just  to  Whitewater,  and 

7  therefore  we  will  put  those  matters  off  for  another 

8  day. 

9  Does  that  fairly  summarize  our  discussion? 

10  MR.  CASTELLITTO:   Yes. 

1 1  BY  MR.  GIUFFRA: 

12  Q      I  believe  you  did  discuss  that  we  could 

13  ask,  that  questions  would  be  permissible  with  regard 

14  to  any  knowledge  Mr.  Kennedy  may  have  had  with  regard 

15  to  Whitewater-related  matters  during  the  1992 

16  Presidential  campaign. 

17  A      I  think  so,  yes. 

1 8  Can  we  go  off  the  record,  please? 

19  MR.  GIUFFRA:   Yes. 

20  (Discussion  off  the  record.) 

21  MR.  GIUFFRA:    During  the  break,  Mr.  Kennedy 

22  advised  us  that  he  might  have  difficulty  separating 
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1  out  his  representation  of  the  Clintons  as  a  member  of 

2  the  Rose  Law  Firm  with  any  work  that  he  did  as  a 

3  volunteer,  I  suspect,  during  the  1992  Presidential 

4  campaign,  and  he  will  endeavor  to  the  best  of  his 

5  ability  to  separate  the  two  hats  that  he  wore  to  the 

6  extent  that  they  relate  the  Whitewater. 

7  BY  MR.  GIUFFRA: 

8  Q      During  the  1992  Presidential  campaign,  did 

9  you  have  any  involvement  with  regard  to  the 

10  campaign's  response  to  the  Whitewater  issue? 

1 1  A      Yes. 

12  Q      Briefly,  could  you  describe  what 

13  involvement  you  had  with  regard  to  Whitewater  during 

14  the  campaign? 

15  A      You  can  sum  it  up  that  I  delivered  some 

16  Whitewater-related  records  to  the  campaign. 

1 7  Q     Those  were  records  that  were  maintained  at 

18  the  law  firm? 

19  A      Let's  just  say  they  were  records  that  were 

20  at  the  law  firm. 

21  Q      At  whose  direction  did  you  provide  those 

22  records  to  the  campaign? 
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1  A      I  either  did  that  at  the  direction  of 

2  Mr.  Foster  or  Mr.  Hubbell,  and  I'm  sorry,  I  cannot 

3  tell  you  which  one.   I  just  don't  recall. 

4  Q      Do  you  recall  anything  further  about  any 

5  communication  you  might  have  had  with  Mr.  Foster  or 

6  Mr.  Hubbell  with  regard  to  those  records? 

A      I  probably  reported  back  to  whoever  that  I 

8  had  done  what  had  been  asked  of  me. 

9  Q      Did  you  have  any  other  involvement  with 

10  regard  to  Whitewater  during  the  1992  Presidential 

1 1  campaign  other  than  bringing  these  documents  over  to 

12  the  campaign? 

13  A      Yes.   I  responded  to  requests  for 

14  information  from  the  campaign. 

15  Q      And  those  requests  had  to  do  with  what 

16  subject  matter? 

17  A      The  development  company,  the  real  estate 

1 8  development  company. 

19  Q      Do  you  recall  who  you  spoke  to  on  the 

20  campaign  about  the  real  estate  development  company? 

21  A      It  was  primarily  an  attorney  by  the  name  of 

22  Loretta  Lynch,  primarily.   I  also  spoke  with  Jim 


1  Lyon,  albeit  briefly. 

2  Q      What  do  you  recall  about  any  conversations 

3  you  had  with  Loretta  Lynch  during  the  1992 

4  Presidential  campaign  about  Whitewater? 

5  A      I  don't  know  Loretta's  official  capacity 

6  with  the  campaign,  but  she  was  evidently  designated 

7  in  some  form  or  fashion  to  gather  information,  I 

8  presume  so  that  the  campaign  could  respond  to 

9  Whitewater  matters. 

10  Q      What  do  you  recall  about  your  conversation 

1 1  with  Ms.  Lynch? 

12  A      You  can  summarize  all  of  them  in  that  she 

1 3  was  trying  to  make  sense  of  the  information  contained 

14  in  the  records  primarily  and  I  was  assisting  her. 

Q      Do  you  recall  what  information  she  was 

16  trying  to  make  sense  of? 

17  A      I'm  sorry.    I  don't  recall  the  specifics  of 

1 8  these  conversations.   I  don't  recall  the  specific 

19  questions  she  asked.   I  just  don't,  but  they  all  had 

20  to  do  with,  in  my  phrase,  trying  to  get  her  arms 

2 1  around  the  development. 

Q      Were  you  a  real  estate  lawyer  or  have  a 
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1  background  in  real  estate  development  law? 

2  A      I  am  a  mergers  and  acquisition  lawyer.  In 

3  the  context  of  that  I  deal  with  real  estate  a  lot.   I 

4  guess  the  answer  to  your  question  is  yes. 

5  Q      During  the  1992  campaign,  did  you  discuss 

6  Whitewater  with  Mrs.  Clinton? 

7  A      No. 

8  Q      During  the  '92  campaign,  did  you  discuss 

9  Whitewater  with  Mr.  Lindsey? 

10  A      No. 

1 1  Q      During  the  '92  campaign,  did  you  discuss 

12  Whitewater  with  President  Clinton? 

13  A     No. 

14  Q      What  do  you  recall  about  your 

15  communications  with  Mr.  Lyons  about  Whitewater? 

16  A      They  were  superficial.   I  don't  --  he  came 

17  to  the  law  firm  one  day  and  was  introduced  to  me  as 

18  someone  who,  on  behalf  of  the  campaign,  would  be 

19  guiding  the  campaign's  response  to  the 

20  Whitewater-related-  I  don't  know  what  the  word 

21  is  -  press  reports  is  best,  I  guess,  that  very 

22  famous  and  very  flawed  Jeff  Gerth  article  in  the  New 


1  York  Times. 

2  Q      What  do  you  recall  about  what  he  said  to 

3  you  about  the  response  that  the  campaign  would  have? 

4  A      It  was  here  is  Jim  Lyon,  he  is  going  to  be 

5  working  on  this.    We  visited  briefly.    I  had  never 

6  met  Jim  before.   I  told  him  I  would  help  him  any  way 

7  I  could. 

8  Q      Do  you  recall  anything  more  about  the 

9  conversation  you  had  with  Mr.  Lyons? 

10  A      At  this  point  in  time,  no.   Just  hi,  how 

1 1  are  you,  let  me  know  what  you  need.   He  said  he 

12  would.    I  may  have  talked  to  him,  although  I  don't 

13  recall  so.   I  may  have  talked  to  him  on  the  phone 

14  once  or  twice,  but  again  it  would  have  been  like 

15  Loretta  Lynch;  it  would  have  been  nuts  and  bolts 

16  questions. 

17  Q      Do  you  have  any  recollections  as  to  what 

18  those  nuts  and  bolts  questions  would  have  related  to? 

19  A      They  would  have  related  to  the  current  or 

20  sort  of  the  status  of  the  development  at  that  point 

21  in  time. 

22  Q      Do  you  recall  any  discussions  with  anyone 
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1  about  —  strike  that. 

Do  you  recall  any  discussion  with  anyone 

3  during  the  '92  campaign  about  the  extent  to  which  the 

4  Clintons  had  ~  strike  that. 

5  Do  you  recall  any  discussions  during  the 

6  1992  campaign  with  anyone  about  the  extent  to  which 

7  the  Clintons  had  made  an  investment  in  Whitewater  as 

8  opposed  to  an  investment  being  made  by  McDougal? 

9  A      No,  I  don't  recall  that  subject  coming  up. 

10  Q      Do  you  recall  any  discussion  of  anything 

1 1  having  to  do  with  tax  treatment  of  the  Clintons' 

12  investment  in  Whitewater  with  anyone? 

13  A      No,  I  don't  recall  that  topic  coming  up. 

14  Q      Did  you  discuss  Whitewater  with  Mr.  Foster? 

15  A      No,  I  did  not. 

16  Q      Did  you  discuss  Whitewater  with 

17  Mr.  Hubbell? 

18  A      Well,  within  caveat  to  my  earlier 

19  response.  One  or  the  other,  and  I  am  not  sure  which, 

20  asked  me  to  get  these  records  to  the  campaign,  and  I 

21  cannot  recall  which.   I  know  the  request  was  framed 

22  along  the  lines  of  the  campaign  is  trying  to  get  a 


1     response  together,  that's  why  they  need  the  records. 
Q      Do  you  recall  any  discussions  with  anyone 

3  at  the  White  House  with  regard  to  Whitewater  between 

4  January  20,  1993  and  October  20,  1993? 

5  A      Can  you  repeat  the  question.   I  had  trouble 

6  hearing  you. 

Q      Between  January  20,  '93  and  October  20, 

8  '93,  do  you  recall  any  discussions  you  had  with 

9  anyone  at  the  White  House  with  regard  to  Whitewater? 

A      As  I  indicated  earlier,  there  were  press 

1 1  reports  Vince  Foster  killed  himself  on  July  20th,  and 

12  there  were  press  reports  shortly  thereafter,  but 

13  don't  hold  me  to  the  date,  about  the  fact  that  he  had 

14  been  working  on  Whitewater  matters.   I  think  I  may 

1 5  have  asked  Bernie  what  Vince  was  doing,  but  I  don't 

16  recall  any  other  conversations  with  anyone. 

Q      Did  Bernie  indicate  to  you  what  Vince  was 
18     doing  with  regard  to  Whitewater? 

A      Not  in  detail.   He  said  he  was  working  on 
20     tax  returns,  I  recall. 

Q      Have  you  ever  discussed  Whitewater  with 
22     Susan  Thomases? 
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1  A      No. 

2  Q      Have  you  ever  discussed  anything  having  to 

3  do  with  Whitewater  with  Jim  Blair? 

4  A      No. 

5  Q      Have  you  ever  discussed  anything  having  to 

6  do  with  Whitewater  with  Betsy  Recht? 

7  A      No,  not  that  I  recall. 

8  Q      Do  you  know  Jim  McDougal? 

9  A      I  have  met  McDougal  before.   I  would  not 

10  consider  him  an  acquaintance,  and  he  may  know  me  by 

1 1  name,  but  he  doesn't  know  me.    I  met  him  a  long,  long 

12  time  ago. 

13  Q      Do  you  know  a  man  named  Sam  Huer? 

14  A      I  have  met  him.    He  is  a  lawyer  in  Little 

15  Rock.   As  far  as  I  know,  he  is  still  serving  as 

16  McDougal' s  lawyer. 

17  Q      Have  you  ever  spoken  to  Mr.  Huer  about 

18  anything  having  to  do  with  Whitewater? 

19  A      No. 

20  Q      You  testified  that  you  had  a 

2 1  conversation  —  strike  that. 

22 You  resigned  as  Associate  Counsel  to  the 
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1  President  when? 

2  A      It  was  at  the  end  of  November  of  1994. 

3  Q      Have  you  ~  do  you  know  Marsha  Scott? 

4  A      Yes. 

5  Q      Who  is  she? 

6  A      She  works  in  the  White  House.   At  one  point 

7  she  was  the  director  of  presidential  correspondence. 

8  I  don't  know  what  her  title  is  now.    She  works  in  the 

9  White  House,  in  OLB. 

10  Q      Have  you  ever  discussed  Whitewater  with 

1 1  Marsha  Scott? 

12  A      Marsha  is  a  good  friend  of  mine.   It  is 

13  possible  we  discussed  Whitewater  in  some  oblique  way 

14  in  terms  of  the  hoorah  over  Vince  Foster's  death,  but 

15  the  short  answer  is  no  specifics,  no. 

16  Q      Do  you  have  any  understanding  as  to  whether 

17  Ms.  Scott  has  any  friends  ~  strike  that? 

18  A      One. 

19  Q      Do  you  have  any  understanding  as  to  whether 

20  Ms.  Scott  spoke  with  anyone  from  the  U.S.  Attorney's 

2 1  Office  for  the  Eastern  District  of  Arkansas  during 

22  1993? 
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1  A      No,  I  have  no  knowledge  whatsoever. 

2  Q     Have  you  ever  spoken  to  Paula  Casey 

3  yourself? 

4  A      I  have  not. 

5  Q      Do  you  have  any  understanding  as  to  whether 

6  anybody  in  the  White  House  spoke  with  Paula  Casey 

7  during  1993  with  regard  to  Whitewater  or  Madison? 

8  A      I  have  no  knowledge  whatsoever. 

9  Q      I  apologize  if  I  asked  you  this  question. 

10  I  don't  think  I  did,  though. 

1 1  Between  ~  since  January  20,  1993,  have  you 

12  discussed  anything  having  to  do  with  Whitewater  or 

13  Madison  Guaranty  with  Mrs.  Clinton? 

14  A     No. 

1 5  Q      Have  you  discussed  anything  having  to  do  — 

16  since  January  20,  1993,  have  you  discussed  anything 

1 7  having  to  do  with  Whitewater-related  matters  with  the 

18  President? 

19  A     No. 

20  Q      Since  January  1993,  have  you  discussed 

21  anything  having  to  do  with  Whitewater  Development 

22  Corporation  and  related  matters  with  Bruce  Lindsey? 
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1  A      Well,  I  mean,  David  Hale  has  a 

2  relationship.   So  there  is  that. 

3  Q      That  was  the  one  conversation  which 

4  occurred  sometime  in  approximately  September  23, 

5  1993? 

6  A      I  need  to  confer  with  my  counsel  for  a 

7  moment. 

8  (Witness  conferred  with  counsel.) 

9  MR.  CASTELLITTO:   Can  you  read  back  the 

10  question,  please. 

1 1  (The  reporter  read  the  record  as  requested.) 

12  (Discussion  off  the  record.) 

13  THE  WITNESS:   I'm  going  to  recite  what  I 

14  remember  the  question  to  be,  which  is  have  you  ever 

15  discussed  Whitewater/Madison  with  Bruce  Lindsey  since 

16  January  20,  1993.   And  I  have  spoken  about  the  David 

17  Hale  contact.   I  attended  a  meeting  in  the  offices  of 

18  Williams  &  Connolly.    I  can't  remember  the  date. 

19  BY  MR.  GIUFFRA: 

Q      Do  you  remember  if  it  was  in  1993  or  1994? 
A      I  think  it  was  in  November  of  1993,  but  do 

22  not  hold  me  to  that. 
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1  Present  were  Bernie  Nussbaum  —  I  can't 

2  talk  about  who  was  there,  right? 

3  MR.  CASTELLITTO:    You  can  identify  who  was 

4  there. 

5  THE  WITNESS:   Me,  Lindsey,  Nussbaum,  David 

6  Kendall,  I  think  Jim  Lyon,  I  think  maybe  a  lawyer 

7  from  Little  Rock  named  Steve  Engstrom. 

8  BY  MR.  GIUFFRA: 

9  Q      Who  is  Steve  Engstrom? 

10  A      He  is  just  a  lawyer  from  Little  Rock? 

11  Q      Is  he  with  the  Rose  Law  Firm? 

12  A      No.   He  is  with  a  firm  called  Wilson, 

13  Engstrom,  Corham  &  Dudley. 

14  There  may  have  been  one  or  two  other  people 

15  there;  but  one,  I  don't  think  so;  and  two,  I  can't 

16  remember  if  there  were. 

17  Q      If  I  asked  you  what  was  —  let  me  ask  you, 

1 8  what  was  discussed  at  that  meeting? 

19  A      I  am  not  prepared  to  answer  that.   My 

20  understanding  is  that  the  subject  of  that  meeting  is 

21  covered  by  the  attorney-client  privilege. 

22 Q      Mr.  Kendall  was  representing  the  Clintons 


1  in  their  personal  capacity;  correct? 

2  A      You  would  have  to  ask  him  as  to  what  he 

3  perceives  his  capacity  to  be. 

4  Q      What  was  your  understanding  as  to  what 

5  capacity  Mr.  Kendall  was  representing  the  Clintons? 

6  A      You  would  have  to  ask  him.    My 

7  understanding  is  he  was  providing  representations  to 

8  the  Clintons,  but  you  would  have  to  ask  him. 

9  Q      You  were  Associate  Counsel  to  the 

10  President;  correct? 

1 1  A      Yes. 

12  Q      You  were  not  personal  counsel  to  the 

13  President  and  Mrs.  Clinton? 

14  A      No,  not  at  this  time. 

15  Q      You  were  a  government  lawyer? 

16  A      Yes. 

17  Q      I  guess  the  committee  would  take  the 

1 8  position  that  a  communication  between  a  government 

19  lawyer  and  a  lawyer  for  the  President  in  his  private 

20  capacity,  those  would  not  be  privileged 

21  communications. 

22  MR.  CASTELLITTO:    Take  that  up  with  the 
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1  White  House. 

2  BY  MR.  GIUFFRA: 

3  Q      The  White  House  has  instructed  you  not  to 

4  discuss  any  communications  between  yourself  and  David 

5  Kendall? 

6  MR.  COLE:   To  be  clear,  is  the  instruction 

7  from  the  White  House  or  from  Mr.  Kendall? 

8  MR.  CASTELLITTO:   Let  me  clarify  my  answer 

9  to  take  it  up  with  the  White  House  and  with 

10  Mr.  Kendall. 

1 1  MR.  COLE:   Just  for  the  record,  was 

12  Mr.  Engstrom  ~  I  believe  this  is  a  matter  of  public 

13  record  since  that  time,  but  at  that  time  was  he 

14  providing  legal  counsel  to  the  President  and 

15  Mrs.  Clinton? 

16  THE  WITNESS:   I  believe  he  was.   The  short 

1 7  answer  is,  I  believe  he  was  engaged  in  providing 

18  legal  services  to  the  President  and  Mrs.  Clinton,  but 

19  you  would  have  to  ask  him. 

20  BY  MR.  GIUFFRA: 

21  Q      Did  Mr.  Hubbell  attend  this  meeting? 

22  A      I  do  not  believe  so. 


1  Q      Time  would  be  late  1 994,  the  time  of  the 

2  meeting? 

3  A      I  think  it  is  1993. 

4  Q      Since  January  20,  1993,  have  you  had  any 

5  discussions  about  Whitewater  and  related  matters  with 

6  Maggie  Williams? 

7  A      Not  that  I  recall,  no. 

8  Q      Since  January  20,  1993,  have  you  had  any 

9  discussions  about  Whitewater  and  related  matters 

10  other  than  those  you  have  testified  to  here  today 

1 1  with  Bernie  Nussbaum? 

12  A      As  to  specifics,  no.   I  want  to  be  sure  to 

1 3  get  this  on  the  record,  however.   I  have  had 

14  countless  conversations  with  Bernie  Nussbaum.   It  is 

15  likely  that  we  discussed  Whitewater  in  the  sense  that 

16  it  was  press  related  surely,  but  did  we  sit  down  and 

17  discuss  the  specifics  of  Whitewater?  No.   I  mean,  it 

18  is  just  too  pervasive. 

19  Q      Since  January  20,  1993,  have  you  discussed 

20  Whitewater  or  related  matters  other  than  those  ~ 

21  strike  that. 

Since  January  20,  1993,  other  than  contacts 
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1  you  have  already  discussed  for  the  record,  have  you 

2  discussed  Whitewater  or  related  matters  with  Neil 

3  Eggleston? 

4  A      What  bothers  me  about  the  question  is  what 

5  is  a  related  matter.   I  mean,  you  have  to  put  some 

6  content  in  that. 

7  MR.  GIUFFRA:   Okay. 

8  THE  WITNESS:   Can  we  go  off  the  record? 

9  MR.  GIUFFRA:   Sure. 

10  (Discussion  off  the  record.) 

1 1  THE  WITNESS:   My  understanding  is  that  have 

12  I  ever  discussed,  since  January  20,  1993,  Whitewater 

13  or  related  matters  with  Neil  Eggleston?  I  have  never 

14  discussed  the  specifics  of  Whitewater  or  related 

15  matters  with  Neil  Eggleston  that  I  recall.  As  I 

16  indicated,  I'm  kind  of  concerned  about  what  the 

17  definition  of  "related  matters"  is.    Probably  the 

18  general  topic  of  Whitewater,  I  have  probably  talked 

19  with  Neil  about  in  some  form  or  fashion. 

20  BY  MR.  GIUFFRA: 

21  Q      During  1993-'94  -  strike  that. 

22 During  '93,  did  you  discuss  with  anyone  at 


1  the  White  House  RTC  criminal  referrals  relating  to 

2  Madison? 

3  A      The  time  frame? 

4  Q      '93. 

5  A      I  do  not  recall  doing  so. 

6  Q      So,  you  never  discussed  criminal  referrals 

7  relating  to  Madison  with  Mr.  Nussbaum? 

8  A      No. 

9  Q      You  never  discussed  criminal  referrals 

10  relating  to  Madison  with  Mr.  Eggleston? 

11  A      I  want  to  make  the  same  caveat.  The 

12  specifics,  no.   Did  I  have  anything  to  do  with  that 

13  sort  of  thing,  no.    In  the  context  of  press  reports 

14  or  Bernie  being  up  or  down,  Neil  being  up  or  down, 

1 5  having  a  hard  day  or  what  have  you,  on  that  basis 

16  possibly,  but  I  do  not  recall  discussing  the 

1 7  specifics. 

1 8  Q      Your  testimony  would  be  that  prior  to  the 

19  press  reports  about  Treasury- White  House  contacts, 

20  for  example,  you  would  not  have  discussed  such 

21  contacts  with  regard  to  Whitewater  or  Madison  with 

22  anybody  at  the  White  House? 
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1  A     Please  repeat  the  question. 

2  Q      Maybe  I  should  restate  the  question.   It 

3  will  be  easier. 

4  You  are  aware  that  there  came  a  time  in 

5  19  -  strike  that. 

6  You  are  aware  that  there  came  a  time  when 

7  there  was  press  interest  in  the  fact  that  there  had 

8  been  contacts  between  the  White  House  and  the 

9  Treasury  Department  with  regard  to  RTC  criminal 

10  referrals  relating  to  Madison/Whitewater? 

1 1  A     Yes. 

12  Q     Prior  to  those  press  reports,  did  you  have 

13  any  communications  yourself  with  anyone  at  the  White 

14  House  about  those  RTC  criminal  referrals? 

15  A      I  do  not  recall  doing  so,  no. 

16  Q     So,  it  would  be  your  testimony,  your  best 

17  recollection  is  that  the  only  communications  you 

1 8  would  have  had  with  persons  at  the  White  House  about 

19  RTC  criminal  referrals  relating  to  Madison  and 

20  Whitewater  would  have  been  at  the  time  of  press 

21  reports  or  press  inquiries  relating  to  such  White 

22  House-Treasury  contacts? 
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1  A     Yes.   If  you  phrase  it  that  way,  I  think 

2  that  is  accurate. 

3  Q     Were  you  a  member  of  the  Whitewater 

4  response  team  that  was  put  together  in  '93  - 

5  A     No. 

6  Q     -  at  the  White  House? 

7  A      No. 

8  Q     I  show  you  a  document  that  we  received  from 

9  the  White  House.   It  has  Bates  number  F  5154. 

10  (Witness  examined  the  document.) 

1 1  Q     Have  you  ever  seen  that  document  before? 

12  A      To  be  honest,  I  don't  recall  seeing  this 

13  before. 

14  Q      You  left  the  White  House  in  November  1994. 

15  Did  you  have  any  role  in  preparing  witnesses  for  the 

16  Congressional  hearings  that  were  held  in  the  summer 

17  of  1994  with  regard  to  Treasury- White  House  contacts? 

18  A      I  did  not. 

Q      So,  you  have  no  testimony  to  bring  to  bear 

20  with  regard  to  the  handling  of  certain  transcripts 

21  relating  to  depositions  taken  by  the  Inspector 

22  General  of  the  Treasury  Department? 
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1  A      No. 

2  Q      I  show  you  a  document  received  from  the 

3  White  House  that  bears  Bates  number  S  8405.   This  is 

4  a  calendar  of  Mack  McLarty,  February  1994.   It 

5  appears  to  be  February  11.   Do  you  recall  a  meeting 

6  with  Mr.  McLarty,  Mr.  Nussbaum  and  Mr.  Klein  and 

7  Mr.  Hubbell? 

8  (Witness  examined  the  document.) 

9  A      Do  you  know  what  Monday  this  is?   It  just 

10  says  Monday,  February  1994. 

1 1  Q      Not  a  good  copy.   Actually,  I  think  it  is 

12  probably  the  14th. 

13  No  recollection? 

14  A      No,  I'm  sorry,  I  don't.    I  don't  know  what 

15  day  that  is. 

16  Q      Do  you  have  any  recollection  as  to  why  you 

17  were  in  a  meeting  involving  Mr.  McLarty,  Mr.  Hubbell, 

18  Mr.  Klein  and  yourself  in  February  of  1994? 

19  A      You  may  know  more  about  that  piece  of  paper 

20  than  I  do.    I  don't  necessarily  take  that  as  a 

21  meeting.   I  will  tell  you  this,  that  during  this 

22  period  of  time,  on  Tuesdays  there  was  a  regular 
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1  meeting  with  Web,  Joel  Klein,  myself,  and  Bernie  on 

2  various  matters. 

3  Q      What  were  the  matters  that  were  discussed 

4  at  those  meetings? 

5  A      Just  all  sorts.    It  ran  the  gamut  from 

6  Department  of  Justice  appointments,  which  was  the 

7  main  reason  I  was  there,  to  a  whole  number  of 

8  things. 

9  Q      Were  there  discussions  at  these  Tuesday 

10  meetings  of  Whitewater  Development  Corporation  and 

1 1  related  matters  that  you  can  recall? 

12  A      Not  that  I  recall,  no. 

1 3  Q      When  did  these  meetings  begin?  Did  they 

14  first  start  sometime  in  '93? 

15  A      No.   I  think  they  began  shortly  after  Joel 

16  Klein  took  Vince  Foster's  place.  I  don't  recall 

17  precisely  when  that  was. 

18  Q      When  did  the  meetings  run  until? 

19  A      Whenever  Web  started  encountering  his 

20  difficulties,  and  I  can't  tell  you  when  that  is. 

21  Q      What  I  would  like  to  do  is  just  briefly 

22  tick  off  some  of  the  other  subject  matters  in  the 
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1  resolution,  just  to  ascertain  where  you  have 

2  knowledge  and  don't  have  knowledge.   To  the  extent 

3  you  have  to  come  back  here  again,  you  will  at  least 

4  know  what  the  bounds  are. 

5  I  guess  we  have  taken  the  position  that  if 

6  it  has  to  do  with  something  that  you  would  have 

7  learned  as  a  result  of  your  work  as  a  lawyer  at  the 

8  Rose  Law  Firm,  you  would  like  only  to  discuss  those 

9  matters  with  a  Rose  Law  Firm  representative  present? 

10  A      That  is  correct. 

11  Q      So  that  would  encompass  the  Rose  Law  Firm's 

12  representation  of  Madison? 

13  A      Yes. 

14  Q      The  Rose  Law  Firm  ~  strike  that. 

15  Do  you  have  testimony  to  give  with  regard 

16  to  the  Rose  Law  Firm's  representation  of  Madison? 

17  A      Can  we  go  off  the  record  for  a  moment? 

18  MR.  GIUFFRA:   Yes. 

19  (Discussion  off  the  record.) 

20  MR.  GIUFFRA:   What  was  the  last  question? 

21  (The  reporter  read  the  record  as  requested.) 

22 THE  WITNESS:   Possibly. 
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1  BY  MR.  GIUFFRA: 

Q      With  regard  to  Whitewater  Development 

3  Corporation  you  performed  some  legal  services  in  your 

4  capacity  as  a  Rose  Law  Firm  lawyer  in  1991? 

5  A      Yes. 

6  Q      Again,  with  respect  to  those  matters,  you 

7  want  to  have  a  Rose  Law  Firm  representative  present? 

8  A      That's  correct. 

9  Q      With  regard  to  Capital  Management  Services 

10  or  David  Hale,  do  you  have  any  other  testimony  that 
1     you  can  provide  to  the  committee? 

A      Other  than  what  I  have  given  you  today, 
13    no. 

Q      Do  you  have  any  knowledge  of  any  bond 

15  underwriting  contracts  involving  something  called  the 

16  Arkansas  Development  Finance  Authority  and  Lasser  & 

17  Company? 

A      Possibly.   The  same  type  as  indicated  for 
19    the  Rose  Law  Firm  matters. 

Q     You  would  want  to  have  a  representative  of 
21     the  Rose  Law  Firm  present  before  you  answer  that? 

A      I  will  tell  you  I  won't  be  able  to  shed 
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1  hardly  anything  at  all  on  that. 

2  Q      With  regard  to  the  matter  in  resolution 

3  that  has  to  do  with  the  Perry  County  Bank  and  its 

4  activities  in  connection  with  the  '90  Arkansas 

5  gubernatorial  campaign  ~ 

6  A      I  don't  know  anything  about  that  other  than 

7  what  has  been  in  the  press. 

8  Q      You  were  not  involved  in  the  Clinton 

9  gubernatorial  campaign? 

10  A      I  may  have  made  a  contribution,  but 

1 1  otherwise,  no. 

12  Q      Have  you  ever  discussed  with  ~  have  you 

13  ever  discussed  anything  having  to  do  with  the  Perry 

14  County  Bank  in  the  '90  gubernatorial  campaign  with 

15  Mr.  Lindsey? 

16  A      In  substance,  no.    He  is  a  good  friend  of 

17  mine.   I  have  been  very  concerned  about  him  —  in 

18  brief,  "how  are  you  doing?"  —  at  that  time,  but 

19  substantively,  no. 

20  Q      Have  you  previously  had  a  chance  to  examine 

21  Senate  Resolution  120? 

22  A      In  detail,  no.  


1  Q      If  you  could  just  briefly  examine  the 

2  subjects  specified  in  subparagraph  B.l  and  2. 

3  Section  l.B.l  and  B.2.    I  want  to  ascertain  whether 

4  there  is  any  other  testimony  you  might  be  able  to 

5  provide  to  the  committee  with  regard  to  those  subject 

6  matters  other  than  what  you  have  said  at  this 

7  deposition  and  at  your  prior  deposition. 

8  (Witness  examined  the  document.) 

9  A      With  regard  to  B.l,  no.    With  regard  to 

10  B.2,  it  is  quite  extensive,  but  no. 

11  MR.  GIUFFRA:    Thank  you  very  much,  sir.    I 

12  have  no  further  questions. 

13  EXAMINATION 

14  BY  MR.  COLE: 

15  Q      Mr.  Kennedy,  I  will  be  very  brief.   I  know 

16  you  have  a  plane  to  catch. 

17  Mr.  Giuffra  asked  you  at  the  beginning  of 

18  your  testimony  if  after  your  first  conversation, 

19  telephone  conversation  with  Mr.  Coleman  when  you 

20  reported  to  Mr.  Nussbaum,  Mr.  Giuffra  asked  you  if 

21  Mr.  Nussbaum  indicated  that  you  should  contact  the 

22  Department  of  Justice,  and  I  believe  your  answer  was 
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1  that  he  did  not;  is  that  correct? 

2  A      That  is  correct. 

3  Q      Do  you  recall,  sir,  whether  at  that  time 

4  you  and  Mr.  Nussbaum  had  any  concern  that  any  contact 

5  from  the  White  House  to  the  Department  of  Justice 

6  might  have  at  least  the  appearance  of  impropriety? 

7  A      Absolutely,  absolutely. 

8  Q      I  take  it,  sir,  that  the  appearance  of 

9  impropriety  that  might  stem  from  a  White  House 

10  contact  with  the  Department  of  Justice  or,  for 

1 1  example,  the  FBI  was  something  you  were  quite 

12  sensitive  to  at  that  time? 

13  A      Yes,  I  was  sensitive  at  that  point  in  time 

14  about  those  type  of  contacts. 

1 5  Q     And  so  I  am  correct  in  understanding  then 

16  that  you  and  Mr.  Nussbaum,  as  best  you  recall  today, 

1 7  would  have  been  of  the  view  that  it  would  have  been 

18  inappropriate  for  the  White  House  to  contact  the 

19  Department  of  Justice  about  this  matter? 

20  A      Yes. 

21  Q      Mr.  Giuffra  also  asked  you  whether  you 

22  contacted  Mr.  Hubbell  at  or  about  the  time  of  either 
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1  of  your  conversations  with  Mr.  Coleman,  and  I  believe 

2  your  testimony  was  that  you  did  not  at  that  time. 

3  A      As  I  indicated,  I  talked  to  Web  after  the 

4  fact,  I  think  probably  within  a  week,  but  not 

5  contemporaneously  with  those  phone  calls. 

6  Q      Mr.  Giuffra  also  showed  you  a  telephone 

7  message  pad  that  was  dated  at  about  the  time  of  these 

8  telephone  conversations  with  Mr.  Coleman  and  asked 

9  you  whether  that  discussion  might  have  related  to  the 

10  conversations  you  had  with  Mr.  Coleman,  and  you  said 

1 1  it  did  not,  to  the  best  of  your  recollection. 

12  A      That's  correct. 

13  Q      Mr.  Hubbell  was  an  official  at  the 

14  Department  of  Justice  at  that  time,  was  he  not? 

15  A      Yes. 

16  Q      So,  did  you  have  any  thought  at  that  time 

1 7  that  discussing  this  matter  with  Mr.  Hubbell  would 

18  have  been  inappropriate  because  of  his  status  as  an 

19  official  at  the  Department  of  Justice? 

20  A      The  short  answer  is  probably  so. 

21  MR.  GIUFFRA:    Let  me  be  sure  about  this. 

22  Is  this  something  you  had  in  your  mind  at  the 
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1  time? 

2  THE  WITNESS:    I'm  struggling  with  how  to 

3  answer  this. 

4  The  question  was  put  to  me  was  why  didn't 

5  you  tell  him.    I  didn't  feel  like  it  was  my 

6  obligation  to  tell  him.    I  didn't  feel  like  it  was  my 

7  place  to  tell  him.    I  didn't  feel  like  there  was  any 

8  need  to  tell  him. 

9  I  don't  know  if  I  can  answer  your  question 

10  in  the  affirmative  quite  the  way  it  was  phrased,  but 

1 1  I  will  refer  you  back  to  my  earlier  sort  of  global 

12  answer.   I  was  sensitive  about  contacts  with  the 

13  Department  of  Justice,  and  that  included 

14  Mr.  Hubbell. 

15  MR.  COLE:    That  was  what  I  was  trying  to 

16  get  to  with  my  question,  Mr.  Kennedy. 

17  Thank  you.    I  don't  have  anything  further. 

18  EXAMINATION 

19  BY  MR.  GIUFFRA: 

20  Q      One  quick  question.   Did  either  you, 

21  Mr.  Nussbaum  or  Ms.  Nolan  consider  drafting  a  memo  to 

22  the  files  regarding  the  contact  you  had  with 
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1  Mr.  Coleman? 

2  A      It  is  not  my  practice  to  do  that.    I  don't 

3  like  them.    I  have  done  it  hardly  ever.   I  did  not  do 

4  it,  and  if  he  were  to  call  today,  I  wouldn't  do  it. 

5  I  did  obviously  preserve  my  notes. 

6  Q      Where  were  your  notes  preserved? 

7  A      I  put  them  in  a  folder  and  kept  them  on  my 

8  desk  for  a  while.    When  the  press  reports  hit,  I  had 

9  safes  in  my  office.   I  put  them  in  a  safe.   Then  I 

10  began  to  get  investigated  by  everybody  and  their  dog, 

1 1  and  I  delivered  copies  of  them  to  the  Department  of 

12  Justice. 

13  Q      Were  any  other  documents  contained  in  that 

14  folder? 

15  A      No.   This  was  my  folder. 

16  Q      The  folder  just  contained  these  notes? 

17  A      Yes. 

18  Q      One  last  question.   There  have  been  reports 

19  of  a  document  that  was  contained  in  Mr.  Nussbaum 's 

20  safe  at  or  about  the  time  of  Mr.  Foster's  death  that 

21  contained  your  name  on  the  outside  of  the  folder. 

22  Do  you  know  anything  about  this  folder  or  this 
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1  envelope? 

2  A      No.   That  question  has  been  posed  before. 

3  I  do  not  know  about  that. 

4  Q      You  don't  know  what  the  ~  you  don't  know 

5  whether  there  was  such  an  envelope? 

6  A      I  have  never  ever  been  inside  Bernie 

7  Nussbaum's  safe,  I  don't  know  what  was  in  there. 

8  Q      Following  Mr.  Foster's  death,  Mr.  Nussbaum 

9  didn't  give  you  any  envelope  with  your  name  on  it 

10  that  was  contained  in  the  safe  in  his  office? 

1 1  A     No,  not  that  I  recall. 

12  MR.  GIUFFRA:   Thank  you  very  much  for  your 

13  cooperation.  We  very  much  appreciate  your  being 

14  here.   We  are  sorry  you  have  been  put  to  the  trouble 

15  of  having  to  come  from  Little  Rock. 

16  MR.  COLE:   I  would  like  to  state  for  the 

1 7  record  it  was  my  understanding  which,  of  course,  was 

18  incorrect  that  this  deposition  was  to  start  at  3:00. 

19  To  the  extent  you  and  your  counsel  and  Mr.  Giuffra 

20  were  kept  waiting,  I  apologize  for  that.   I  regret 

2 1  the  misunderstanding. 

22 THE  WITNESS:   It  is  no  problem. 
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1  (Whereupon,  at  5:13  p.m.,  the  deposition 

2  was  concluded.) 
3 
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1  PROCEEDINGS 

2  Whereupon, 

3  FRANCINE  J.  KERNER 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Good  morning.    My  name  is  Michael 

9  O'Callaghan.   I'm  an  associate  special  counsel  for 

10  the  Special  Committee  on  the  Majority  side.    This 

1 1  deposition  today  is  conducted  pursuant  to  Senate 

12  Resolution  120.    The  Resolution  establishes  a  special 

13  committee  administered  by  the  Banking  Committee  to 

14  conduct  an  investigation  involving  Whitewater 

15  Development  Corporation,  Madison  Guaranty  Savings  & 

16  Loan  Association,  Capital  Management  Services, 

17  Incorporated,  the  Arkansas  Development  Finance 

18  Authority  and  other  related  matters. 

19  Specifically,  section  (l)(b)(2)(e)  of 

20  Resolution  120  authorizes  the  investigation  and 

21  public  hearings  into  whether  the  report  issued  by  the 

22  Office  of  Government  Ethics  on  July  31,  1994  or 

4 

1  related  transcripts  of  deposition  testimony,  one, 

2  were  improperly  released  to  White  House  officials  or 

3  others  prior  to  their  testimony  before  the  Committee 

4  on  Banking,  Housing  and  Urban  Affairs  pursuant  to 

5  Senate  Resolution  229  or,  two,  were  used  to 

6  communicate  to  White  House  officials  or  to  others 

7  confidential  RTC  information  relating  to  Madison 

8  Guaranty  Savings  &  Loan  Association  or  Whitewater 

9  Development  Corporation.   That's  primarily  going  to 

10  be  the  focus  of  today's  deposition. 

1 1  This  deposition  is  in  advance  of  public 

12  hearings,  which  are  most  likely  going  to  begin  next 

13  week.    I  believe  I  verbally  notified  counsel  that  you 

14  will  most  likely  be  called  to  testify  and  you'll 

15  probably  be  receiving  a  formal  notification  shortly. 

16  MR.  MC  DOUGAL:    Do  you  have  any  idea  of 

17  dates  yet,  because  I've  got  grand  jury  the  first  two 

1 8  days  of  next  week? 

19  MR.  O'CALLAGHAN:    Why  don't  we  discuss  that 

20  once  we've  finished  with  the  depo.   As  I  said,  I  just 

21  got  your  fax  number  last  night. 

22  BY  MR.  O'CALLAGHAN: 
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1  Q      Okay.   Today  we're  going  to  ask  you  a 

2  series  of  questions,  and  you're  going  to  be 

3  testifying  under  oath.    You've  already  been  sworn. 

4  If  you  don't  understand  a  question,  let  me  know  or 

5  Mr.  Portnoy  know  and  we'll  be  happy  to  rephrase  the 

6  question.   If  you  want  to  take  a  break  at  any  time 

7  let  us  know  and  we'll  be  happy  to  accommodate  you. 

8  The  stenographer  is  going  to  prepare  a 

9  record  of  questions  and  answers.   The  deposition  will 

10  be  treated  as  committee  confidential  until  the 

1 1  commencement  of  the  hearings,  and  we  also  ask  that 

12  you  keep  the  contents  of  the  deposition  confidential 

13  as  well. 

14  MR.  MC  DOUGAL:    Excuse  me,  I  just  want  to 

15  interject.   I  understand  from  talking  to  some  of  my 

16  counterparts  at  Treasury  that  it  is  our  position  that 

17  we're  not  bound  by  confidentiality  rules.   That's 

18  just  our  position.    I  wanted  to  state  that  for  the 

1 9  record. 

20  MR.  O'CALLAGHAN:    You're  not  agreeing  to 

21  the  request  to  keep  contents  of  the  deposition 

22  confidential? 

1  MR.  MC  DOUGAL:    That's  correct.   We  don't 

2  have  any  present  intention  to  go  around  talking  to 

3  people  about  it,  but  we  don't  feel  that  we  should  be 

4  bound  by  any  confidentiality  rule.   And,  of  course, 

5  you're  free  to  explore  with  any  witnesses  in  your 

6  depositions  or  at  the  hearing  or  whatever  who  they've 

7  talked  to  and  under  what  circumstances. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Thank  you.    Okay.    Prior  to  the 

10  commencement  of  the  hearings,  you'll  receive  a  letter 

1 1  from  the  Committee  telling  you  that  you  can  come  to 

12  the  Senate  to  review  your  transcript  of  this 

13  deposition  and  make  any  corrections  you  need  to  make 

14  on  an  errata  sheet.    If  you  are  called  to  testify  at 

15  public  hearing  you'll  also  be  permitted  to  have  a 

16  copy  of  your  deposition  transcript  four  days  in 

17  advance  of  your  testimony  and  pursuant  to  signing  a 

18  confidentiality  agreement,  which  we  --  which  -  it's 

19  attached  to  every  deposition  transcript  that's 

20  provided  to  different  witnesses  and  that  has  to  deal 

21  with  keeping  them  in  a  secure  place  and  also  sharing 

22  of  information.   That  would  be  attached  with  the 
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1  letter. 

2  If  you  have  any  questions  about  that  at  a 

3  later  time  we  can  discuss  that  as  well. 

4  MR.  MC  DOUGAL:    We  can  deal  with  that  when 

5  the  time  comes. 

6  BY  MR.  O'CALLAGHAN: 

7  Q      You  may  be  represented  by  counsel.   Are  you 

8  represented  by  counsel  today? 
A      Yes. 

MR.  O'CALLAGHAN:    And,  Counsel,  please 
state  your  name  and  firm  or  agency. 

MR.  MC  DOUGAL:    Yes.   My  name  is  John  C. 
McDougal  and  I'm  a  special  litigation  assistant  with 
Internal  Revenue  Service,  district  counsel's  office 
in  Richmond,  Virginia. 

MR.  O'CALLAGHAN:    Are  you  representing 
Ms.  Kerner  in  a  personal  capacity  or  are  you 
representing  the  Department? 

MR.  MC  DOUGAL:    I'm  representing  her  in  her 
official  capacity,  so  to  that  extent  I  guess  the 
Department  as  well. 

BY  MR.  O'CALLAGHAN: 

8 

1  Q      Objections  to  the  form  of  questions  will  be 

2  noted  for  the  record.   Counsel  may  object  on  grounds 

3  of  privilege  or  relevance  and  the  Committee  Chairman 

4  may  rule  on  objections  where  the  witness  refuses  to 

5  answer  a  question. 

6  Could  you  please  state  and  spell  your  full 

7  name  for  the  record. 

8  A      It's  Francine  J.  Kerner,  K-e-r-n-e-r,  and 

9  that's  my  professional  name.   My  married  name  is 
10    different. 

11 
12 
13 
14 

15  Q      Your  present  business  address? 

16  A      2070  Chain  Bridge  Road,  Falls  Church, 

17  Virginia. 

18  Q  And  who  -- 

19  A  Vienna,  excuse  me,  Vienna,  Virginia. 

20  Q  Who  are  you  currently  employed  by? 

21  A  The  financial  crimes  enforcement  network, 

22  which  is  an  agency  of  the  Department  of  Treasury. 
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1  Q      Ms.  Kerner,  did  you  go  to  law  school? 

2  A      Yes. 

3  Q      Where  did  you  go  to  law  school?   When  did 

4  you  graduate? 

5  A      New  York  University  School  of  Law.    I 

6  graduated  in  1974. 

7  Q      Could  you  please  give  a  brief  description 

8  of  your  employment  history  since  you  graduated  from 

9  law  school. 

10  A      Yes.    From  1974  to  1979  I  was  an  assistant 

1 1  district  attorney,  Kings  County,  Brooklyn,  New  York 

12  under  Eugene  Gold.    When  I  left  the  office  I  was  an 

13  assistant  in  the  major  offenses  bureau.   In  1979  I 

14  came  down  to  Washington,  D.C.  to  serve  as  counsel  to 

1 5  the  first  Inspector  General  at  the  Department  of 

16  Commerce,  Mary  Bass.    I  worked  in  the  Inspector 

17  General's  office  for  Sherman  Funk,  who  was  a  Reagan 

18  presidential  appointee,  who  promoted  me  into  the 

19  senior  executive  service.   He  then  moved  on  to  the 

20  State  Department  and  I  worked  for  Frank  DeGeorge,  who 

21  was  a  Bush  presidential  appointee.  And  then  I  worked 

22  from  19  —  1  think  DeGeorge  was  Bush.    He  may  have 

10 

1  been  Reagan,  too.    In  1989  I  moved  from  the  Inspector 

2  General's  office  to  the  general  counsel's  office 

3  where  I  worked  on  a  variety  of  sensitive  matters. 

4  Q      Is  this  still  at  Commerce? 

5  A      This  is  still  at  Commerce.   I  received  a 

6  Silver  Medal  Award  from  Secretary  Mosbacher  for  work 

7  I  did  on  the  new  standards  of  conduct,  the  new 

8  governmentwide  standards  of  conduct.   I  also  received 

9  an  attorney  of  the  year  award  from  Wendell  Wilkie, 

10  III  for  a  variety  of  matters  I  handled,  including 

1 1  those  that  involved  Secretary  Mosbacher' s  immediate 

12  office. 

13  In  1992  I  applied  for,  competed  for  and  was 

14  selected  for  the  position  of  counsel  to  the  Inspector 

1 5  General  at  the  Department  of  Treasury.   The  selection 

16  was  made  by  Don  Kirkendall,  a  Reagan  presidential 

1 7  appointee,  and  I  stayed  on  in  that  position  until 

18  April  of  '95  when  I  moved  out  to  FINCEN,  the 

19  financial  crimes  enforcement  network,  as  deputy 

20  counsel  at  FINCEN. 

And  the  reason  I  mention  whether  or  not 

22  these  people  are  presidential  appointees  and  who 
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1  they're  appointed  by  is  to  explain  to  you  what  I  hope 

2  you'll  understand  which  is  that  I'm  a  career  civil 

3  servant  who  has  worked  under  a  number  of  different 

4  administrations,  both  Democrat  and  Republican. 

5  Q      Okay.    Thank  you.    Are  you  aware  that  the 

6  Committee's  document  requests  were  made  to  the  Office 

7  of  Inspector  General  at  the  Department  of  Treasury? 

8  A      Yes. 

9  Q      Did  you  search  for  responsive  documents, 

10  notes,  reports  and  memoranda  in  connection  with  those 

1 1  requests? 

12  A      Well,  I  did  at  the  point  that  I  was  told 

13  you  wanted  to  know  what  I  personally  had. 

14  Q      Okay. 

15  A      The  IG's  office  originally  made  the 

16  production.    Everything  I  had  in  my  possession,  with 

17  the  exception  of  a  couple  of  documents,  were  things 

18  that  the  IG's  office  had  and  so  I  wasn't  asked  to 

19  produce  anything.    I  wasn't  tasked  with  the 

20  responsibility  for  producing  anything.    Then 

21  subsequently,  I  was  told  by  Lori  Vassar  that  the 

22  Committee  wanted  to  see  what  I  had  in  my  office  at 

12 

1  FINCEN.    So  then  I  did  search  my  office  at  FINCEN  and 

2  came  up  with  copies  of  documents  that  I  had  there. 

3  Q      And  you  said  Treasury  IG's  office  had  all 

4  the  documents,  all  your  documents  except  for  a  couple 

5  of  documents? 

6  A      Right. 

7  Q      And  what  were  those  documents? 

8  A      Well,  there's  one  document  that  involves  a 

9  communication  I  had  with  a  reporter  when  I  was  out  at 

10  FINCEN  —  and  that  was  something  I  did  when  I  was  out 

1 1  at  FINCEN,  I'm  not  even  sure  it  fell  within  the 

12  Committee's  request,  but  I  have  that.   And,  you  know, 

13  within  the  last  couple  of  weeks  I  also  started  to 

14  gather  documents,  newspaper  articles  relating  to 

15  Whitewater.  And  those  were  things  that  I  recollect, 

16  you  know,  I  gathered  myself  in  the  last  couple  of 

17  weeks  that  the  IG's  office  wouldn't  have  had. 

18  There's  also  an  October  13th  memo  that  I  did  to  Brad 

19  Buckles  that  the  IG's  office  would  have  gotten  a  copy 

20  of  on  October  13th  because  I  cc'd  Lori  Vassar. 

21  Q      Is  that  1995? 

22  A       1995. 
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1  Q      Anything  else? 

2  A      I  do  have  a  copy  of  the  report  in  my  office 

3  at  FINCEN  that's  still  in  the  bubble  jacket  and  I 

4  didn't  bring  that  in.    That's  the  public,  redacted 

5  version  of  the  report. 

6  Q      Of  the  OGE  report? 

7  A      Of  the  IG  report. 

8  Q      IG. 

9  A      What  I  have  in  my  office  is  a  matter  of 

10  public  record  on  file  with  the  IRS  public  reading 

1 1  room.    It's  in  a  bubble  jacket  still. 

12  Q      It's  a  copy  of  the  IG  report  or  is  it  — 

13  A      It's  the  IG  report,  what  the  IG  publicly 

14  released  to  the  public.    When  we  did  our  chronology 

15  and  the  transcripts,  that's  a  public  document,  the 

16  transcripts  in  a  redacted  form. 

17  Q      Released  by  Treasury  Inspector  General's 

18  office  -- 

19  A      Right. 

20  Q      --  or  by  Department  of  Treasury? 

21  A      No,  the  IG  made  it  a  public  document  in  the 

22  public  reading  room  of  the  IRS,  and  gave  it  out 


1  freely  to  the  media.   We  had  dozens  of  copies 

2  published,  and  I  think  there's  even  an  E-mail  in  the 

3  papers  about  that. 

4  Q      And  for  today's  deposition,  you  brought 

5  some  documents  with  you  as  well? 

6  A      That's  right. 

7  Q      Could  you  explain  what  you've  done. 

8  A      Well,  I've  decided  --  during  this  whole 

9  process  I've  thought  about  how  to  organize  the 

10  records  so  that  I  would  be  able  to  answer  your 

1 1  questions  and  find  material  effectively.   In  any 

12  event,  last  week  when  I  read  that  there  was  a 

13  question  about  shredding  of  documents,  and  since  I 

14  hadn't  gotten  a  copy  from  the  IG's  office  of  what 

15  they  produced  to  you,  I  decided  that  I  would  Bates 

16  stamp  my  own  documents  and  produce  them  to  the 

17  Committee,  and  that's  what  I've  done.    So  I've  Bates 

18  stamp  numbers  1  through  2242. 

19  Now,  this  does  not  include  the  public 

20  report,  which  is  still  in  the  bubble  cover,  I  haven't 

21  opened  it  --  I  just  took  an  unopened  copy  of  the 

22  report  with  me  to  my  office  --  and  it  also  doesn't 


14 
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1  include  any  of  the  newspaper  articles  that  I 

2  collected  over  the  last  couple  of  weeks,  but  I've 

3  brought  a  copy  of  the  newspaper  articles  for  you  to 

4  see.   They're  not  Bates  stamped  but  you  are  free  to 

5  have  a  copy,  you  know.    This  is  from  LEXIS/NEXIS 

6  searches. 

7  Q      And  where  did  these  documents  come  from? 

8  Did  you  have  them  at  home  or  were  they  from  your 
office? 

A      Well,  I  had  them  in  my  office  at  FINCEN. 
While  working  on  preparation  for  this  deposition  I've 
brought  some  of  them  home  and  I've  also  had  them  down 
at  main  Treasury. 

Q      And  when  you  went  over  to  FINCEN  in  April 
of  1995,  did  you  transfer  all  the  documents  you  had 
with  you  from  your  previous  position  over  to  FINCEN? 

A      Only  selected  documents.    I  certainly  took 
a  number  of  documents  relating  to  the  IG's 
investigation  with  me  to  FINCEN. 

Q      Can  you  explain  why  you  did  that? 

A      Because  there  would  be  questions  and  I  knew 

that,  and,  you  know,  it's  common  to  take  documents 

16 

1  with  you  that  you  may  be  consulted  on.    It's  still  a 

2  Treasury  agency,  I'm  still  a  member  of  the  Treasury 

3  Department,  an  employee  of  the  Treasury  Department. 

4  If  I  had  been  leaving  for  the  private  sector,  I  don't 

5  know  that  I  would  have  taken  the  same  approach. 

6  MR.  MC  DOUGAL:    Excuse  me.   Just  for 

7  clarification  sake,  are  you  asking  about  original 

8  documents  or  photocopies  that  she  took  with  her? 
MR.  O'CALLAGHAN:    Either  one. 
THE  WITNESS:    I  only  took  photocopies. 

Thank  you.    I  never  took  original  documents. 
BY  MR.  O'CALLAGHAN: 

Q      And  you  said  that  Treasury  IG's  office  had 
almost  all  the  documents  you  had  so  you  didn't 
conduct  a  personal  search  at  the  time  of  the  requests 
that  were  made  to  Treasury  IG's  office;  is  that 
correct? 

A      I  don't  even  know  when  you  made  that 
request  exactly. 

Q      But  you  didn't  make  a  personal  search  at 
that  time? 

A      Not  at  that  time,  no,  I  did  not.   Nobody 
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1  asked  me  to. 

2  Q      Who  conducted  the  search  of  your  documents 

3  for  the  request? 

4  A      At  the  point  that  I  was  asked  to  produce 

5  documents? 

6  Q      Correct. 

7  A      I  did. 

8  Q      No,  at  the  point  the  Committee  requested 

9  documents  be  produced  in  September. 

10  A      Nobody  asked  -  excuse  me.   In  September 

1 1  you  made  a  request.  Now  you  are  telling  me  something 

12  that  I'm  not  sure  I  was  aware  of  because  I  didn't 

13  know  the  date  when  you  made  the  request.   The  IG  made 

14  production  of  documents  at  that  time.   They  decided 

1 5  whether  or  not  they  needed  to  consult  me  to  assist 

16  them  in  making  production.    I  did  not  receive  a  call 

17  from  them  asking  me  to  make  any  production. 

18  Q      And  you  were  no  longer  there;  is  that 

19  right? 

20  A      That's  right. 

21  Q      So  you  weren't  consulted  about  the 

22  production? 

18 

1  A      I  was  told  by  Rick  Doery  in  a  casual 

2  conversation  that  he  had  agreed  with  the  Committee  to 

3  produce  everything  that  had  been  produced  to  the 

4  independent  counsel  and  that  he  had  all  that  material 

5  and  that  he  had  produced  it  to  you. 

6  Q      Okay.    When  had  documents  been  produced  to 

7  independent  counsel? 

8  A      I  don't  remember. 

9  Q      Is  that  when  you  were  still  at  counsel  of 

10  the  Treasury  IG? 

1 1  A      Yes.    I  mean,  there  are  documents  I  have 

12  that  would  tell  me  that.    I  seem  to  recall  it  may 

13  have  been  November,  but  there  may  have  been  a 

14  subsequent  request  as  well.   But  don't  —  could  you 

15  excuse  me.   Can  I  consult  with  counsel  on  this? 

16  MR.  O'CALLAGHAN:    Certainly. 

17  (Witness  conferred  with  counsel.) 

18  MR.  MC  DOUGAL:    The  witness  has  reminded  me 

19  that  we  may  ~  I  may  be  supposed  to  object  to 

20  inquiries  of  communications  made  between  IG  and 

21  independent  counsel  and  I  believe  she's  correct  on 

22  the  matter.   I  think  Treasury  has  withheld  from  you 
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1  documents  such  as  correspondence  between  Treasury 

2  counsel  or  IG  counsel  and  the  independent  counsel. 

3  And  to  the  extent  communications  would  impinge  on  the 

4  same  area  we  should  object  on  privilege  grounds,  I 

5  guess. 

6  MR.  O'CALLAGHAN:   And  I'm  not  asking 

7  questions  into  the  substance  of  the  communications. 

8  These  are  just  generally  if  the  communications  took 

9  place  and  when  they  took  place.   We'll  generally 

10  refrain  from  asking  questions  on  the  substance  of  the 

1 1  communications. 

12  MR.  MC  DOUGAL:    Thank  you. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      You  said  that  took  place  in  November  of 

1 5  what  year? 

16  A      '94.   That  was  --  there  were  many 

17  communications  spanning  over  a  period  of  months.    You 

18  know,  we've  raised  an  objection  to  going  into  further 

19  detail,  but  the  first  communication  was  in  November. 

20  Q      And  just  if  you  could  give  me  a  general 

21  description  of  the  search  that  was  conducted  for  the 

22  documents  at  that  time,  like  what  files  were 

20 

1  accessed,  whether  it  was  just  files  in  the  office, 

2  files  at  home? 

3  A      Well,  the  IRS  was  asked  to  assist  the  IG's 

4  office  in  making  production  at  that  time.   My  whole 

5  office  was  searched,  the  offices  of  others  were 

6  searched  as  well.    My  disks  were  searched,  the 

7  computer  was  searched.   Didn't  have  any  documents  at 

8  home  at  that  time.   Let's  see. 

9  Decisions  on  production  were  made  by  Rick 

10  Doery.   He  was  responsible  for  making  productions  and 

1 1  deciding  whether  or  not  documents  were  responsive. 

12  He  had  the  assistance  of  a  couple  of  other  IG  people 

13  who  were  brought  in  to  assist  him  and  worked  with  the 

14  IRS  team. 

15  Q      Okay.    What  was  Rick  Doery's  position  at 

16  that  time? 

17  A      He  was  deputy  counsel  to  the  Inspector 

18  General. 

19  Q      And  was  he  your  deputy  at  the  time? 

20  A      Yes. 

21  Q      Who  else  assisted  him  in  the  production? 

22  You  said  there  were  a  couple  other  IG  people  who 
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1  helped  him  out? 

2  A      I'm  blanking  on  their  names.   I  know  that 

3  he'll  remember  their  names.   I  just  don't  remember 

4  the  names  of  the  people. 

5  Q      If  they  come  to  you  later  on,  please  feel 

6  free  to  let  me  know. 

7  A      I  will.   They  were  not  in  the  counsel's 

8  office.  They  were  not  in  my  office,  those  people  who 

9  assisted  him. 

10  Q      What  did  you  do  to  prepare  for  today's 

1 1  deposition? 

12  A      Well,  I  reviewed  documents  1  through  2242. 

13  I  did  a  NEXIS  search  of  newspaper  articles  relating 

14  to  Whitewater/Madison.  I  spoke  to  attorneys  about 

1 5  preparation  for  the  hearing,  for  the  deposition  and 

16  subsequent  hearing.   I  think  that's  generally  what  I 

17  did.   I  also  made  additional  copies.  During  this 

1 8  process  of  preparing,  I  originally  thought  that  I 

19  would  divide  documents,  up  into  different  categories 

20  and  cross-reference  documents  so  that  there  are  more 

21  duplicates  here  than  I  may  even  have  given  to  the 

22  IG's  office  on  October  13th.   I  would  say  about  half 


1  this  batch  of  documents  is  duplicates. 

2  Q      You  delivered  some  documents  to  the  IG's 

3  office  on  October  13th? 

4  A      Yes. 

5  Q      Of  this  year? 

6  A      Yes. 

Q      And  how  did  that  come  about?   Was  that  a 

8  request  they  made? 

9  A      Well,  first,  I  was  talking  to  Brad  Buckles, 

10  and  I  told  him  what  Rick  Doery  had  told  me,  that  the 

1 1  Committee  had  agreed,  in  terms  of  an  IG  production, 

12  to  just  those  materials  that  had  been  produced  to  the 

13  independent  counsel.   And  I  said  to  Brad  that  I 

14  thought  that  I  had  copies  of  other  documents  that  I'd 

15  want  to  refer  to  during  the  deposition.   He  promptly 

16  said  that  those  documents,  whatever  they  were,  should 

17  be  produced  by  the  IG's  office,  and  I  didn't  disagree 

18  with  him. 

At  that  point,  I  believe  he  went  down  to 

20  speak  to  Lori  Vassar  about  producing  those 

21  documents.    Independently  of  that,  I  heard  that 

22  someone  else  within  the  IG's  office  had  additional 


22 
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1  documents  that  they  wanted  to  refer  to  during  their 

2  deposition.    So  the  next  thing  I  knew,  I  was  being 

3  asked  by  Lori  Vassar  to  produce  anything  that  I  had 

4  personally,  and  I  promptly  complied  with  that 

5  request. 

6  Q      Okay.   You  said  someone  else  in  the  IG's 

7  office  had  other  documents  that  they  wanted  to  refer 

8  to.    Who  was  that? 
A      I  don't  know. 
Q      And  what  documents  were  you  expecting  to 

refer  to  that  hadn't  been  produced  to  independent 
counsel? 

A      I  think  the  internal  communications  between 
myself  and  some  of  the  -  well,  only  the  other 
members  of  the  IG's  staff.   Those  were  the 
documents.   Primarily  copies  of  correspondence, 
things  that  dealt  with  how  the  IG  conducted  the 
inquiry  rather  than  simply,  you  know,  the  transcripts 
going  over  to  the  White  House. 

Q      And  when  did  you  inform  Mr.  Buckles  that 
you  had  an  interest  in  referring  to  those  documents? 

A      Shortly  after  he  told  me  that  I  had  been  -- 


24 


1  that  the  department  had  been  notified  that  they 

2  wanted  to  -  that  the  Committee  wanted  to  depose  me. 

3  I  think  it  was  in  that  same  conversation. 

4  Q      Did  you  describe  to  him  the  nature  of  the 

5  documents  that  you  wanted  to  refer  to? 

6  A      No,  I  don't  believe  I  did.    I  think  I  said 

7  some  documents. 

8  Q      Do  you  maintain  any  documents  that  are 

9  related  to  the  IG  investigation  or  OGE  report  at  your 

10  residence  or  at  home? 

1 1  A      No.    I've  told  you  that  periodically  when 

12  I've  worked  on  things  there  have  been  documents  at  my 

13  home  and  that  in  prepping  for  this  hearing  I  had 

14  documents  at  my  home,  but  to  the  best  of  my  knowledge 

15  they're  not  there  now.    You  know,  FINCEN  is  ~  my 

16  home  is  about  midway  between  FINCEN  and  downtown. 

17  Q      But  you  don't  maintain  any  work  files  at 

18  home? 

19  A      Absolutely  not. 

20  Q      Other  than  speaking  to  counsel,  did  you 

21  speak  with  anyone  else  prior  to  the  deposition  with 

22  regard  to  the  deposition? 
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1  A      Many  people. 

2  Q      And  who  did  you  speak  with? 

3  A      I  can't  remember  all  the  people  I've  spoken 

4  to.    I  spoke  to  my  mother,  I  spoke  to  my  husband  ~  I 

5  mean,  I've  spoken  to  a  lot  of  people. 

6  Q      Did  you  speak  with  anyone  at  Treasury  IG? 

7  A      I've  spoken  to  Rick  Doery,  I've  spoken  to 

8  Lori  Vassar.   I  saw  Bob  Cesca  in  the  hallway  and  I 

9  asked  him  how  it  went.   He  said  that  you  were  very 

10  pleasant.   I  asked  him  whether  my  name  came  up  and  he 

1 1  said  everybody's  name  came  up.    So  that  was  the 

12  extent  of  my  conversation  with  Bob.    I  think  he  also 

13  called  me  at  one  point  to  refresh  his  recollection  on 

14  a  particular  issue,  and  I  can't  remember  what  it  was 

15  that  he  called  me  to  ask  me  about.    I  told  him  the 

16  answer  and  that  was  the  end  of  it. 

17  Q      Did  you  discuss  the  substance  of  his 

18  deposition  other  than  what  you  just  described? 

19  A      No. 

20  Q      Have  you  talked  to  anyone  else  who  has 

21  appeared  before  the  Committee? 

22 A      Yeah,  I  spoke  to  Bob  McNamara  and  I  spoke 


1  to  Steve  McHale.   These  are  people  I've  seen  on  a 

2  regular  basis  throughout  the  last  year  of  my  life. 

3  Q      Did  you  discuss  the  substance  of 

4  Mr.  McNamara' s  deposition  testimony? 

5  A      He  just  passed  one  remark  that  he  laughed 

6  about,  saying  that  you  had  asked  him  whether  or  not 

7  he  had  intimidated  me  at  one  point  and  he  made  a 

8  reference  to  a  medication  adjustment.   I  guess  that 

9  was  amusing  so  he  conveyed  that  to  me. 

10  Q      Anything  else? 

11  A      No. 

12  Q      How  about  Mr.  McHale? 

13  A      Mr.  McHale  and  I  ~  well,  come  to  think  of 

14  it,  I  didn't  really  ask  him  about  his  deposition. 

15  Q      Did  you  discuss  it  at  all? 

16  A      The  one  thing  that  he  and  I  have  discussed 

1 7  over  the  course  of  the  last  year  is  the  events  of 

18  July  23rd  and  how  many  phone  calls  there  were  and 

19  what  people  said  during  the  phone  calls. 

Q      Did  he  discuss  with  you  his  discussions  of 

21  July  23rd  during  the  deposition? 

A      No.    He  just  --  no,  he  didn't. 


26 


6243 

27 

1  Q      Did  you  talk  to  Mr.  Schmalzbach  at  all? 

2  A      No,  I've  seen  him  in  the  hallway.   I've 

3  said  hello.    I  haven't  spoken  to  him  about  it. 

4  Q      Did  you  have  any  other  discussions  with 

5  Mr.  McHale  other  than  what  you  have  described? 

6  A      I  have  conversations  with  him  all  the  time. 

7  Q      With  regard  to  his  deposition? 

8  A      No. 

9  Q      Did  you  have  conversations  with  anyone  at 

10  the  White  House  with  regard  to  your  deposition  today? 

11  A      No. 

12  Q      Anyone  at  the  Resolution  Trust  Corporation? 

13  A      No. 

14  Q      Have  you  spoken  with  Mr.  Knight  about  your 

15  deposition? 

16  A      No. 

17  Q      About  his  deposition? 

18  A      No.    I  did  have  a  passing  word  with  him 

19  about  representation,  but  it  really  was  not  a 

20  substantive  conversation.   He  told  me  I  didn't  have 

21  to  worry  about  representation,  that  I  could  do  a  fine 

22  job  of  representing  myself.    I  just  laughed. 

28 

1  Q      During  the  period  March  through  August  1994 

2  you  were  counsel  to  the  Treasury  IG;  is  that  correct? 

3  A      Yes. 

4  Q      Who  did  you  report  to  at  that  time? 

5  A      Well,  I  reported  to  Bob  Cesca,  who  was  the 

6  acting  Inspector  General,  and  Dennis  Foreman,  who  was 

7  the  deputy  general  counsel.   My  office  was  located 

8  around  the  corner  from  Bob  Cesca's  office.   Robert 

9  Cesca  is  his  formal  name,  of  course,  but  I  refer  to 

10  him  as  Bob.    And  on  a  periodic  basis  —  weekly,  maybe 

1 1  once  every  two  or  three  weeks  ~  I  would  see  Dennis 

12  Foreman.   I  saw  Bob  on  a  regular,  daily  basis.    I  got 

13  all  my  assignments  from  Bob  Cesca. 

14  Q      Is  there  a  mechanism  or  an  organizational 

15  structure  that's  been  put  in  place  to  ensure  that  the 

16  Treasury  IG  office  is  independent  from  the  Department 

1 7  of  Treasury? 

18  A      The  Inspector  General's  Act  of  1978. 

19  Q      Is  the  -- 

20  A      As  amended,  because  the  Treasury  IG  wasn't 

21  statutory  at  first  so  there  was  an  amendment  in  the 

22  '80s  bringing  the  Treasury  IG  under  the  banner  of 
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1  the  Inspector  General  Act  of  1978.   Then,  in 

2  addition,  there  are  various  orders  and  directives 

3  dealing  with  the  IG's  office. 

4  Q      Are  those  departmental? 

5  A      Yes. 

6  Q      Who  did  Mr.  Cesca  report  to  during  the 

7  March,  August  time  frame? 

8  A      Well,  he  was  the  acting  IG,  so  he  was  under 

9  the  general  supervision  and  direction  of  the 

1 0  Secretary  or  the  Deputy  Secretary. 

1 1  Q      And  how  about  Mr.  Foreman? 

12  A      Mr.  Foreman  reported  to  Jean  Hanson  ~ 

13  well,  actually  when  I  first  came  on  board  he  reported 

14  to  Jean  Hanson's  predecessor. 

15  Q      During  the  March,  August  time  frame? 

16  A      Archibald,  Jan  Archibald,  spelled,  I  think, 

17  Jan,  J-a-n. 

18  Q      During  the  March  through  August  1994  time 

19  period  it  was  Jean  Hanson;  is  that  right? 

20  A      I  don't  know  when  she  came  on  board.   That 

21  sounds  about  right.    Well,  she  would  have  come  on 

22  board  as  of  at  least  September  of  '93,  so  she  was  on 


1  board  then,  yes.    I  didn't  know  her  before  she  came 

2  on  board. 

3  Q      Does  the  Office  of  Inspector  General 

4  generally  advise  the  Office  of  General  Counsel  with 

5  regard  to  status  of  investigations  that  are  ongoing? 

6  A      It  depends. 

Q      Could  you  explain  more  fully?   It  depends 

8  on  what? 

9  A      It  depends  on  who's  being  investigated  and 

10  what  the  arrangements  are  that  have  been  agreed  to. 

1 1  Q      During  the  March  through  August  time 

12  period,  1994,  were  there  any  employees  in  the 

13  Inspector  General's  office  that  had  specific 

14  reporting  duties  to  the  general  counsel's  office? 

15  A      Well,  I  reported  to  the  general  counsel. 

16  Q      Anyone  else? 

A      Well,  I  suppose  you'd  say  my  staff  reported 

18  to  the  general  counsel. 

19  Q      And  who  was  on  your  staff  at  that  time? 

20  A      Rick  Doery,  Sharon  Separ. 

21  Q      Could  you  spell  that  last  name? 
A      S-e-p-a-r.   And  Christine, 
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1  C-h-r-i-s-t-i-n-e,  Bak-Brevik.   I  think  it's  A-n-n, 

2  B-a-k,  dash,  B-r-e-v-i-k. 

3  Q      When  did  you  first  learn  —  again,  this  is 

4  1994,  when  did  you  first  learn  that  the  Treasury  IG's 

5  office  was  going  to  ask  to  participate  in  helping  the 

6  Office  of  Government  Ethics  prepare  an  ethics  review 

7  of  possible  improper  White  House-Treasury  contacts? 

8  A      I  don't  recall.   Sometime  in  the  late 

9  winter/early  spring  time  frame. 

10  Q      Do  you  recall  how  you  found  out  about  it, 

1 1  who  told  you  or  whether  you  received  documents? 

12  A      No,  I  don't  recall. 

13  Q      What  was  your  understanding  of  the  role 

14  that  the  Treasury  IG's  office  was  to  play  in 

15  conducting  investigation  for  preparation  of  the  OGE 

1 6  report? 

17  A      They  were  going  to  conduct  the 

18  investigation,  OGE  was  going  to  provide  guidance  on 

19  what  questions  needed  to  be  asked  and  whom  they 

20  believed  needed  to  be  interviewed,  and  the  IG  would 

21  conduct  the  interviews,  come  up  with  some  sort  of 

22  chronology  that  OGE  would  be  able  to  use  in  order  to 
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1  render  an  opinion  on  whether  any  ethics  violations 

2  had  been  violated. 

3  Q      And  who  participated  in  the  investigation? 

4  A      Excuse  me? 

5  Q      Who  participated  in  the  investigation,  the 

6  conduct  of  the  investigation,  Treasury  Inspector 

7  General's  office,  were  there  other  offices  of  the 

8  government  that  were  involved? 

9  A      RTC  Inspector  General's  office. 

10  Q      Did  one  agency  have  a  lead  role  or  ~ 

1 1  A      Treasury. 

12  MR.  PORTNOY:    Treasury  Inspector  General's 

13  office? 

14  THE  WITNESS:    Yes.   And  it  was  the  RTC  OIG 

15  that  was  conducting  the  investigation  jointly  with 

16  the  Treasury  OIG. 

17  BY  MR.  O'CALLAGHAN: 

18  Q      What's  your  understanding  that  Treasury 

19  had  —  Treasury  IG  had  a  lead  role,  were  they 

20  specifically  given  the  lead  role  or  was  it  a  logical 

2 1  role  for  them  to  have? 

22  A      It  was  Secretary  Bentsen  who  asked  that  the 
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1  investigation  be  done,  and  it  was  OGE  who  said  that 

2  they  felt  a  portion  of  the  investigation  needed  to 

3  include  interviews  of  the  RTC  personnel.   Then  I 

4  believe  Secretary  Bentsen  sent  a  letter  to  Ryan,  the 

5  head  of  the  RTC,  asking  that  the  RTC  OIG's  office 

6  assist  us  in  conducting  the  inquiry.    I  think  on  a 

7  practical  basis  the  investigators  also  agreed  that 

8  Jim  Cottos  would  lead  the  investigation.   He's  the 

9  Assistant  Inspector  General  for  investigations  at  the 

10  Treasury  IG's  office. 

1 1  Q      That  was  investigators  from  both  offices? 

12  A      Excuse  me? 

1 3  Q      You  said  the  investigators  agreed  that 

14  Mr.  Cottos  would  run  the  investigation? 

15  A      Yes,  the  head  investigators.   I  don't  mean 

16  the  staff  people,  I  mean  at  the  management  level. 

1 7  Q      And  who  are  you  referring  to? 

18  A      Who  agreed? 

19  Q      Correct. 

20  A      I  don't  remember  the  names  of  the  RTC 

21  participants. 

22 Q      Do  you  recall  who  at  the  RTC  worked  on  the 


1  investigation? 

2  A      I'm  having  a  hard  time  hearing  you.    I 

3  think  it's  the  noise. 

4  Q      I  apologize.   The  air  conditioning  vent  is 

5  above  my  head. 

6  Who  do  you  recall  at  the  RTC  worked  on  the 

7  investigation  from  the  IG's  office  over  there? 

8  A      Well,  I  remember  the  counsel,  Pat  Black 

9  worked  on  aspects  of  it.   Neither  one  of  us  did  any 

10  questioning  of  witnesses.   That  was  left  to  the 

1 1  special  agents.   Both  Inspectors  General,  the  acting 

12  Inspector  General  at  Treasury,  Bob  Cesca,  and  Jack 

13  Adair,  the  Inspector  General  at  RTC,  they 

14  participated.   Both  their  AIGIs  participated.   I 

15  think  the  deputy  IG  also  participated.  There  were 

16  two  female  investigators  that  participated  and  Fred 

17  Coco  and  Dan  O'Rourke  from  the  IG's  office 

18  participated. 

Q      From  the  Treasury  IG's  office? 
20  A      Yes. 

Q      Was  there  one  person  who  was  mainly 
responsible  for  coordinating  the  work  done  by  both 
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1  IGs'  offices? 

2  A      Jim  Cottos. 

3  Q      You  said  you  learned  in  late  winter  early 

4  spring  about  a  possible  participation  of  Treasury 

5  IG's  office  in  the  investigation  for  the  OGE  report; 

6  is  that  correct? 

7  A      Uh-huh,  yes. 

8  Q      At  that  time,  had  any  goals  of  the 

9  investigation  been  identified  —  or  can  you  tell  me 

10  when  goals  started  being  mapped  out  for  what  the 

1 1  investigation  was  meant  to  produce? 

12  A      Well,  that  was  fairly  early,  and  we  hadn't 

13  gotten  the  go-ahead  yet  from  Fiske  to  proceed  with  an 

14  investigation.   We  were  going  to  be  doing  a 

15  management  investigation,  an  administrative 

16  investigation,  not  a  criminal  investigation.   Fiske 

17  was  doing  the  criminal  investigation.   That's  a  very 

18  important  distinction  between  a  criminal 

19  investigation  where  the  Department  of  Justice  has  the 

20  lead  in  ensuring  that,  you  know,  procedures  are 

21  followed  in  accordance  with  their  guidelines,  and  a 

22  management  inquiry,  which  is  what  we  were  doing, 


1  that's  being  done  for  the  benefit  of  the  managers  of 

2  the  agency. 

3  Now,  in  this  particular  case,  Secretary 

4  Bentsen  had  originally  asked  OGE,  the  Office  of 

5  Government  Ethics,  to  render  an  opinion  as  to  whether 

6  any  ethics  standards  were  violated.   So  that 

7  immediately  put  us  in  the  framework  of  the  standards 

8  of  conduct  which  appear  at  CFR  part  2635.    So  the 

9  scope  of  our  inquiry  was  whether  or  not  any  ethics 

10  violations  had  been  violated  by  the  transfer  of 

1 1  information  between  Treasury  employees  and  White 

12  House  employees. 

13  Q      Are  we  looking  at  employees  from  both 

14  groups  or  specifically  Treasury  or  specifically  White 

15  House? 

16  A      Specifically  Treasury. 

17  Q      Okay.    You  said  the  investigation  was  put 

18  on  hold  because  of  Mr.  Fiske's  investigation;  is  that 

19  correct? 

20  A      Well,  I  don't  think  it  ever  started.   I 

21  think  we  consulted  Fiske  first,  and  he  said  please 

22  don't  do  it. 
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1  Q      Did  there  come  a  time  when  he  said  it  was 

2  okay  to  go  ahead  with  the  investigation? 

3  A      Yes. 

4  Q      Okay.   Between  the  time,  say,  March  of  1994 

5  and  the  time  Mr.  Fiske  gave  the  go-ahead  to  begin  the 

6  investigation,  were  there  any  activities  related  to 

7  preparing  for  the  investigation  that  went  on? 

8  A      Yeah,  there  were  a  couple  of  activities 

9  that  went  on.    There  was  at  least  one  meeting  with 

10  OGE,  maybe  two.    There  was  a  meeting  with  Ken 

1 1  Schmalzbach  and  Dennis  Foreman  and  Bob  Cesca  and 

12  myself.   There  was  a  meeting  with  Bob  McNamara  and 

13  Ken  Schmalzbach  in  May.    I  also  raised  the  issue  with 

14  Dennis  Foreman  about  my  reporting  chain  in 

1 5  preparation  for  the  inquiry.    Those  were  the  steps 

16  that  I  can  recall  off  the  top  of  my  head,  and  I 

17  wouldn't  call  them  steps  in  the  sense  that  they 

18  weren't  planned  out.    These  were  events  that  occurred 

19  during  that  period  of  time. 

20  MR.  MC  DOUGAL:    Could  we  confer  for  just 

21  one  second. 

22 MR.  O'CALLAGHAN:    Sure. 

38 
1  (Witness  conferred  with  counsel.) 

THE  WITNESS:    Towards  the  end  when  we  knew 

3  Fiske  was  about  finished,  because  we  had  been  getting 

4  word  on  when  he'd  issue  something,  I  started  looking 

5  at  records  that  had  been  collected  by  the  attorneys 

6  in  the  general  counsel's  office  that  were  assigned  to 

7  work  on  this  on  behalf  of  the  Secretary.  There  was  a 

8  group  of  attorneys  within  the  general  counsel's 

9  office  who  were  not  reporting  to  Dennis  Foreman  or 

10  Jean  Hanson  for  these  purposes  of  assisting  the 

1 1  Secretary  in  finding  out  what  occurred.   Those 

12  attorneys  were  McNamara,  McHale  and  Ken  Schmalzbach. 

13  And  those  were  the  people  that  I  was  dealing  with. 

14  BY  MR.  O'CALLAGHAN: 

15  Q      Okay.    With  regard  to  the  OGE  meetings  that 

16  were  done  before  the  investigation  was  initiated,  do 

17  you  recall  what  the  contents  of  the  discussions  were? 

A      Only  if  they're  reflected  in  E-mails  that  I 
19     wrote  at  the  time. 

Q      Do  you  have  a  general  recollection  of  ~ 
A      It  was  one  in  which  they  came  over  and  told 
us  that  they  wanted  RTC  to  be  involved.   And  then 
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1  there  was  one  meeting  when  I  went  over  to  their 

2  office  and  asked  them  what  they  thought  needed  to  be 

3  reviewed  in  terms  of  the  ethics  standards,  what 

4  possible  violations  they  thought  might  have  occurred 

5  and  what  questions  they  considered  important  in 

6  rendering  an  opinion.    That's  what  I  recall. 

7  Q      Okay.   Did  any  of  these  meetings  involve 

8  people  from  the  RTC  IG's  office  and  Treasury  IG's 

9  office  meeting  together  with  the  OGE  people  or  was 

10  OGE  meeting  with  -- 

1 1  A      Well,  initially  I  think  they  met 

12  separately,  that's  what  I  recall  —  but  then  there 

13  came  a  point  in  time  when  we  all  met  together  over  at 

14  the  OGE  offices,  but  that  was  later  on  after  the 

15  investigation  had  begun.    I  don't  recall  any  earlier 

16  meeting  in  which  we  all  sat  down  together. 

17  Q      Okay.   Now,  you  mentioned  a  meeting  with 

18  Mr.  Schmalzbach,  Mr.  Foreman  and  Mr.  Cesca;  is  that 

19  right? 

20  A      Yes. 

21  Q      Do  you  recall  when  that  took  place? 

22 A      I  think  it  was  in  May. 

40 

1  Q      And  what  was  the  purpose  of  that  meeting? 

2  A      Well,  it's  reflected  in  an  E-mail.    I'd 

3  like  to  refresh  my  recollection. 

4  Q      I'd  like  to  just  try  to  get  a  general 

5  impression  first. 

6  A      It  was  --  I  really  don't  have  any 

7  independent  recollection  without  looking  at  the 

8  E-mail  to  refresh  my  recollection. 

9  MR.  MC  DOUGAL:    Excuse  me,  I'd  like  to 

10  interject  a  relevancy  objection  at  this  point.    She's 

1 1  going  to  answer  all  of  your  questions,  don't 

12  misunderstand,  but  I  think,  for  the  record,  I'd  like 

13  to  observe  that  it's  my  understanding  the  charge  of 

14  the  Committee  is  to  inquire  into  events  at  the  close 

15  of  the  investigation,  including  specifically  the 

16  turnover  of  certain  transcripts  to  the  White  House. 

17  And  up  to  now  we've  been  talking  about 

1 8  background  of  who  knew  what  and  who  she  reported  to. 

19  Now  we  seem  to  be  getting  into  the  conduct  of  the 

20  investigation  and  it's  Treasury's  position  that 

21  that's  not  relevant  within  the  scope  of  the  inquiry 

22  here. 
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1  MR.  O'CALLAGHAN:    It's  noted.   Thank  you. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      I'd  like  to  show  you  Bates  stamp  ~  a 

4  document  bearing  the  Bates  stamp  330  and  331.    It's  a 

5  two-page  document.   It  appears  to  be  an  E-mail  dated 

6  May  13th,  1994  from  Francine  Kerner  to  James  Cottos. 

7  I'll  show  it  to  you  and  your  counsel. 

8  (Witness  reviewed  the  document.) 

9  A      Yes,  that's  a  document  I  prepared. 

10  Q      Okay.   After  reviewing  this  document,  does 

1 1  it  refresh  your  recollection  about  the  general 

12  contents  of  the  discussion  at  a  meeting  you  may  have 

13  had  on  May  13th? 

14  A      Yes. 

15  Q      What's  your  recollection  of  the  discussion? 

16  A      Well,  my  recollection  is  that  we  talked 

17  about  a  variety  of  things:    When  we  could  begin  the 

1 8  investigation,  how  quickly  OGE  would  render  an 

19  opinion,  how  the  interviews  would  be  conducted, 

20  whether  or  not  we  would  have  access  to  White  House 

21  personnel  and  also  the  issues  of  the  diary 

22  productions  by  Steiner  and  Altman. 


1  Q      Did  Mr.  Foreman  ever  have  a  role  in  the 

2  investigation  once  it  was  started? 

3  A      No,  absolutely  not. 

4  Q      Did  he  have  a  role  in  preparing  for  the 

5  investigation? 

6  A      I  don't  know  what  you  mean  by  that. 
Q      Well,  it  appears  here  there's  a  meeting 

8  with  you  and  Mr.  Cesca  and  Mr.  Foreman.   There  are 

9  discussions  —  there  are  discussions  regarding  the 

10  upcoming  investigation;  is  that  correct? 

1 1  A      That's  correct. 

12  Q      My  question  is,  did  Mr.  Foreman  have  a  role 

13  in  helping  organize  or  coordinate  the  investigation? 

14  A      He  came  up  for  this  meeting  and  I  think 

15  it's  important  to  note  that  he  was  not  the  subject  of 

16  the  investigation.   He  was  the  designated  agency 

17  ethics  attorney,  and  insofar  as  he  may  have  been 

18  consulted  for  advice  on  a  particular  meeting  in 

19  February  between  Altman  and  employees  at  the  White 

20  House  he  was  going  to  be  interviewed,  but  he  was  not 

21  viewed  as  the  subject  of  the  interview.   The  subjects 

22  were  viewed  as  Roger  Altman  and  Jean  Hanson.   They 
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1  were  the  people  who  had  had  conversations  over  at  the 

2  White  House. 

3  Now,  after  this,  my  conversations  with 

4  Dennis  Foreman  on  this  matter  related  to  my  being 

5  insulated  from  the  general  counsel's  office  as  far  as 

6  the  reporting  chain. 

7  Q      Okay.   Just  focusing  on  May  13th,  did 

8  Mr.  Schmalzbach  have  a  role  in  helping  organize  or 

9  coordinate  the  investigation? 

10  A      You  know,  that  question  is  very  open 

1 1  ended.   Let  me  back  up  here.   Neither  Mr.  Foreman  nor 

12  Mr.  Schmalzbach  had  any  role  in  deciding  who  we  would 

13  interview.   Neither  Mr.  Foreman  nor  Mr.  Schmalzbach 

14  had  any  role  in  deciding  what  questions  would  be 

15  asked  of  witnesses.   Neither  Mr.  Schmalzbach  nor 

16  Mr.  Foreman  had  any  role  in  scheduling  witnesses. 

17  They  had  Mr.  Foreman  had  no  role  in  reviewing  our 

18  report.   Mr.  Schmalzbach  got  copies  of  the 

19  transcripts  at  some  point  after  people  h*d  given 

20  sworn  depositions. 

21  He  also,  through  Steve  McHale,  gave  us  some 

22  comments  on  the  chronology,  which  we  will  get  into 

44 

1  later,  I'm  certain.   But  in  any  event,  Mr.  Foreman 

2  and  I  did  not  talk  to  one  another  from  the  start  of 

3  the  investigation  until  after  it  was  concluded 

4  sometime  in  August,  with  the  exception  of  one 

5  conversation  he  and  I  had  in  which  he  wanted  to 

6  produce  a  verified  copy  of  his  transcript.   And  he 

7  called  me  up  --  called  the  IG's  number  and  the  IG's 

8  number  rolled  over  to  my  number,  so  I  could  pick  up 

9  the  phone  calls.    I  picked  up  the  phone  and  it  was 

10  him  and  he  said  he  wanted  to  bring  down  his  verified 

1 1  transcript,  and  I  said,  do  me  a  favor,  just  put  it  in 

12  the  mail  or  have  it  walked  down  in  the  morning. 

13  So  there  was  a  period  of  several  months 

14  when  he  and  I  did  not  talk  at  all  about  anything. 

15  Q      Okay.    Did  Mr.  Schmalzbach  have  any  role  at 

16  all  --  I  mean,  you  said  he  wasn't  involved  in 

17  scheduling  interviews  or — 

18  A      No.    I  mean,  I  don't  know  what  other  role 

19  there  could  be.    I've  explained  to  you,  he  was  one  of 

20  the  staff  attorneys  who  had  been  chosen  to  represent 

21  the  Secretary.  As  you  know,  we  were  doing  an  inquiry 

22  involving  the  Deputy  Secretary  and  the  general 
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1  counsel.   The  Secretary,  Secretary  Bentsen,  had  to 

2  turn  to  someone  in  order  to  get  legal  advice  and 

3  counsel.   He  turned  to  his  career  civil  servants,  Bob 

4  McNamara,  Schmalzbach  and  Steve  McHale.  Those  are 

5  the  people  I  was  dealing  with  on  liaison  issues  with 

6  the  general  counsel's  office. 

7  For  instance,  there  was  a  ~  I  requested  of 

8  Mr.  Schmalzbach  a  legal  opinion.    OGE  wanted  us  to 

9  ask  certain  legal  questions  of  the  general  counsel's 

10  office  and  I  sent  him  a  request  for  legal  opinion. 

1 1  That's  something  else  that  was  done.    I  forget  the 

12  date  exactly.   I  think  that  was  in  June.    But  when 

13  you  say  was  he  involved  in  the  investigation,  my 

14  answer  to  that  would  be  no. 

15  Q      Okay.    Specifically,  to  make  my  question  -- 

16  just  looking  at  this  document,  it  says  "in 

17  anticipation  of  the  OGE  inquiry,  Bob  Cesca  and  I  met 

18  with  Dennis  Foreman  and  Ken  Schmalzbach."  And  I'm 

19  just  —  I  guess  what  I'm  trying  to  get  at  is  why  was 

20  Mr.  Schmalzbach  involved  in  a  meeting  with  you 

21  Mr.  Cesca,  Mr.  Foreman  — 

22 A      Because  the  Department  was  the  one  who  was 
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1  dealing  with  Fiske  to  a  large  extent.   They  had  to 

2  call  Fiske  about  getting  the  go-ahead  for  the  White 

3  House  to  review  Treasury  documents.   They  were  the 

4  ones  who  had  collected  ~  Mr.  Schmalzbach's  office 

5  was  the  office  that  had  collected  the  documents  that 

6  were  responsive  to  Mr.  Fiske's  original  subpoena. 

7  The  question  was  when  would  the  IG's  office  be 

8  allowed  to  look  at  those  documents.   Again,  that  was 

9  a  matter  that  they  were  helping  to  get  permission  for 

10  from  Fiske. 

1 1  This  E-mail  is  a  summary  of  everything 

12  substantive  that  was  discussed  at  that  meeting,  and 

1 3  its  purpose  was  to  apprise  Jim  Cottos  so  that  he 

14  would  be  up  to  date,  and  his  deputy,  Raisa  Cesario. 

15  So  once  we  were  getting  the  go-ahead  from  Fiske, 

16  Mr.  Schmalzbach  was  out  of  the  picture. 

17  Q      You  said  Mr.  Schmalzbach,  that  was 

18  Mr.  Fiske? 

A      In  terms  of  when  we  could  go  forward  with 

20  our  investigation,  yes.    I  also  dealt  with 

21  Mr.  Fiske's  office,  but  at  a  later  point  in  time. 

Q      Is  that  after  you  got  the  go-ahead? 
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1  A      May  have  been  on  the  verge  of  getting  the 

2  go-ahead. 

3  Q      Did  Mr.  Knight  also  deal  with  Mr.  Fiske? 

4  A      Yes,  I  believe  so.    I  didn't  know 

5  Mr.  Knight.    I  didn't  meet  him  until  the  day  the  IG 

6  report  was  publicly  issued.    I  wouldn't  have  known 

7  what  he  looked  like  except  I  think  his  picture  is  in 

8  the  vestibule  of  the  building,  but  I  had  no  contact 

9  with  him  whatsoever  until  the  day  the  IG  report  was 

10  issued  with  the  OGE  report.   And  at  that  time,  of 

1 1  course,  he  was  the  executive  secretariat  to  Secretary 

12  Bentsen. 

13  Now,  you  remember  —  let  me  just  make  this 

14  point.    It  was  the  Secretary  who  wanted  this  report 

15  done.   He  wanted  it  done.   He  wanted  it  done  in  a 

16  timely  fashion  for  the  hearings,  and  therefore  he  was 

17  the  one,  I  guess,  and  his  staff,  who  felt  that  ~ 

18  they  wanted  to  make  certain  that  there  was  no  delay 

19  in  getting  the  go-ahead  from  Fiske. 

20  Q      Now,  was  there  anyone  specifically  at 

21  Treasury  who  was  given  responsibility  to  try  to  make 

22  sure  that  there  wasn't  any  unnecessary  delay  in 


1  getting  the  go-ahead? 

2  A      I  think  that  was  Mr.  Knight.    Only  because 

3  I  know  there's  an  E-mail  in  my  papers  saying  that 

4  Mr.  Knight  would  be  talking  to  Mr.  Fiske  about  my 

5  getting  access  to  documents.   Also,  it's  Mr.  Knight 

6  who  got  a  copy  from  Mr.  Fiske  of  the  press  release 

7  that  Fiske  issued  on  June  30th,  I  think  it  was.    So 

8  working  backwards,  I  assume  the  contact  was  going  on 

9  between  Mr.  Knight  and  Mr.  Fiske. 

10  Q      You  said  —  am  I  correct  that  you  said  that 

1 1  once  the  go-ahead  was  obtained  from  Mr.  Fiske,  that 

12  Mr.  Schmalzbach  was  out  of  the  picture? 

13  A      As  far  as  helping  us  with  regard  to  the 

14  initiation  of  the  investigation.    I  think  I've 

15  already  explained  earlier  that  I  continued  to  deal 

16  with  him  on  a  variety  of  matters. 

17  Q      You  said  that  Mr.  ~  I  mean  Mr.  Bentsen  or 

18  Secretary  Bentsen  had  turned  to  Mr.  Schmalzbach  as 

19  someone  to  give  him  counsel  with  regard  to  the  White 

20  House-Treasury  contacts;  is  that  correct? 

21  A      Yes. 

22  Q      And  do  you  know  specifically  what  he  was 
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1  asked  to  do,  what  type  of  services  he  was  asked  to 

2  provide,  what  kind  of  consultation? 

3  A      He  was  representing  the  Department 

4  vis-a-vis  the  Hill  along  with  Bob  McNamara  and  Steve 

5  McHale.   He  was  representing  the  Department  in 

6  conversations  with  the  White  House  along  with  Bob 

7  McNamara  and  Steve  McHale.   He  was  interacting  with 

8  Ed  Knight  and  Mike  Levy,  the  assistant  secretary  for 

9  legislative  affairs  at  that  time.   Those  were  his 

10  responsibilities.   There  was  no  question  in  my  mind 

1 1  that  those  were  his  responsibilities. 

12  Q      I  mean,  was  he  acting  as  a  liaison  or  was 

13  he  -- 

14  A      I  can't  define  it  more  than  that,  really. 

15  You  know,  I  never  sat  down  with  him  and  said  give  me 

16  a  list  of  things  you  are  supposed  to  be  doing,  but  it 

17  became  clear  over  the  course  of  the  period  of  time 

1 8  that  we  interacted  with  one  another  that  that  was,  in 

19  fact,  what  he  was  doing. 

20  Q      Did  he  ever  tell  you  he  was  one  of  the 

21  people  responsible  for  helping  the  Secretary  prepare 

22  for  testimony? 
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1  A      I  knew  that  he  was.    I  don't  know  that  he 

2  told  me  that. 

3  Q      And  how  did  you  know  that? 

4  A      I  really  don't  remember.   I  just  can  state 

5  with  certainty  that  I  knew  it. 

6  Q      Okay.   Do  you  know  when  you  became  aware  of 

7  that? 

8  A      Probably  sometime  around  the  date  that 

9  Secretary  Bentsen  was  going  to  be  interviewed  by  the 

10  IG's  office.   But  in  terms  of  preparing  generally  for 

1 1  the  hearings,  I  knew  that  much  earlier. 

12  Q      Why  do  you  think  you  became  aware  of  it 

13  about  the  time  the  Secretary  was  going  to  be  deposed 

14  by  the  IG? 

15  A      I  don't  remember. 

Q      You  don't  have  a  specific  recollection? 

17  A      No. 

18  Q      Or  general  recollection? 

19  A      No,  I  don't.    I'm  sorry. 

Q      Do  you  want  to  take  a  five-minute  break? 

21  A      Sure. 

22  (Recess.) 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      During  June  of  1994,  do  you  recall  whether 

3  you  had  any  conversations  with  Mr.  Schmalzbach  with 

4  regard  to  preparing  for  the  investigation? 

5  A      Well,  during  June.   June  30th  we  began  the 

6  inquiry,  and  the  question  was  whether  or  not  —  one 

7  of  the  primary  questions  was  when,  not  whether  or 

8  not,  but  when  the  IG's  office  would  gain  access  to 

9  the  transcripts  —  not  the  transcripts,  the 

10  deposition  ~  not  the  depositions.   The  papers  that 

1 1  they  had. 

12  Q      The  documents? 

13  A      Documents,  thank  you,  thank  you.    There  may 

14  have  been  other  conversations  that  I  had  with  him.    I 

15  don't  recall  off  the  top  of  my  head. 

16  Q      During  the  May-June  period  1994,  did  you 

17  have  any  contact  with  anyone  at  the  White  House 

18  counsel's  office? 

19  A      There's  an  E-mail  from  McNamarato  me  that 

20  gives  me  Jane  Sherburne's  telephone  number,  and  it 

21  was  after  that  that  I  first  had  some  contact  with 

22  Jane.   I  don't  remember  the  date  off  the  top  of  my 


1  head,  but  that  fixes  it. 

2  Q      Okay.   And  what  were  the  contents  of  the 

3  first  discussions  you  had  with  Ms.  Sherburne? 

4  A      The  first  big  discussion  was  July  5th  in 

5  which  she  came  over  to  my  office  and  we  met  with  Pat 

6  Black  and  Sheila  Cheston  to  see  how  we  were  going  to 

7  proceed  in  gaining  access  to  White  House  documents 

8  and  witnesses. 

9  Q      Did  you  ever  have  any  discussions  with  her 

10  or  anyone  at  the  White  House  counsel's  office  prior 

1 1  to  that  in  June? 

12  A      Well,  I  had  to  have  had  a  discussion  to  set 

13  up  the  July  5th  meeting  and  there  may  have  been  some 

14  telephone  conversations,  nothing  was  resolved.   The 

15  first  meeting  at  which  there  was  a  resolution  of 

16  issues  was  July  5th. 

17  Q      When  was  a  decision  made  that  the 

18  investigation  would  include  taking  interviews  and 

19  then  creating  transcripts  from  the  interviews? 

20  A      That  was  early.    I  don't  know  specifically 

21  when  that  was,  but  I  do  know  it  was  clear  as  we  began 

22  that  that's  the  way  we  were  going. 


52 


6256 

53 

1  Q      Did  you  have  any  discussions  with 

2  Ms.  Sherburne  or  anyone  in  the  White  House  counsel's 

3  office  about  transcripts  that  were  going  to  be 

4  produced  as  a  result  of  the  investigation  and  any 

5  interest  the  White  House  might  have  in  them? 

6  A      Sure. 

7  Q      Okay. 

8  MR.  PORTNOY:    In  what  time  frame? 

9  BY  MR.  O'CALLAGHAN: 

10  Q      I'm  talking  --  sorry,  June  to  March  or 

1 1  March  to  June  '94. 

12  A      I  don't  recall  what  the  nature  of  my 

13  conversations  were  with  Jane  Sherburne  before  July 

14  5th  except  insofar  as  I  had  never  met  her  before 

15  either,  and  now  we  were  going  to  be  dealing  with  this 

16  issue.    We  wrote  them  a  letter,  the  White  House, 

17  asking  for  access  to  documents  and  witnesses. 

18  Q      Was  that  a  July  1st  letter? 

19  A      Yeah,  it  might  have  been. 

20  Q      During  June,  did  you  have  any  discussions 

2 1  before  you  wrote  the  letter? 

22  A      Well,  I  had  discussions  before  I  wrote  the 


1  letter.   I  would  have  had  discussions  before  I  wrote 

2  the  letter,  that's  correct.   I  don't  remember  the 

3  nature  of  those  discussions.    We  certainly  did  not 

4  resolve  any  of  the  issues  during  those  discussions. 

5  Q      Did  she  ever  relate  to  you  that  the  White 

6  House  counsel's  office  was  also  conducting  an 

7  investigation? 

8  A      Yes,  we  knew  that.    I  don't  think  she 

9  related  that  to  me.    I  don't  know  how  I  found  that 

10  out. 

1 1  Q      Were  there  any  discussions  with  regard  to 

12  sharing  information  to  facilitate  the  investigations 

13  you  were  conducting? 

14  A      The  July  1st  letter  was  written  by  the  IGs 

15  asking  for  access  to  documents  and  witnesses.   Then 

16  there  was  the  meeting  on  July  5th  in  which  we  talked 

17  a  little  bit  further  about  sharing  information. 

18  Before  that,  I  don't  have  any  independent 

19  recollection  of  what  the  nature  of  our  conversations 

20  were  except  that  nothing  was  resolved  prior  to  that 

21  time. 

Q      Do  you  recall  the  general  topics  of  the 
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1  discussions  before  July  1st? 

2  A      When  we  would  get  access  to  witnesses  and 

3  documents.   I  mean,  that  was  what  we  were  talking 

4  about. 

5  Q      Was  the  specific  subject  of  transcripts 

6  brought  up,  or  prospective  transcripts  rather? 

7  A      I  don't  recall  any  conversation  with  her 

8  about  transcripts  until  July  5th.   Now,  I'm  not 

9  saying  that  there  wasn't  a  conversation,  I'm  just 

10  saying  that  I  don't  have  independent  recollection  of 

1 1  one. 

12  Q      Was  there  any  discussion  about  the  White 

13  House  participating  or  being  present  in  any  of  the 

14  interviews? 

15  A      I  know  that  the  E-mail  you  showed  me,  the 

16  May  13th  E-mail,  suggests  that  is  a  possibility. 

17  That  wasn't  based  on  any  conversation  with  Jane 

18  Sherburne,  that  was  based  on  what  Schmalzbach  and 

19  others  had  —  and  Foreman  and  I  and  Bob  discussed  on 

20  the  May  13th  meeting. 

21  I  think  by  July  5th  it  was  clear  to 

22  everyone  concerned  that  the  White  House  would  not  sit 


1  in  on  our  interviews.   This  was  an  evolving  process. 

2  We  were  trying  to  get  the  job  done.   And,  you  know, 

3  people  were  putting  forth  ideas  of  how  we  might  best 

4  get  the  job  done,  and,  you  know,  at  some  point  it  was 

5  decided  we  would  do  the  interviews,  we  would  have 

6  transcripts  of  the  witnesses  and  that  we  would  make 

7  those  transcripts  public  as  part  of  our  report  at  the 

8  end  of  the  process.   That  we  knew  going  in. 

9  Q      Did  Mr.  Schmalzbach  have  contact  with  the 

10  White  House  counsel's  office  with  regard  to  the 

1 1  investigation? 

12  A      I  have  no  idea.   I  assume  that  he  spoke  to 

13  Jane.   I  would  say  positively  he  spoke  to  Jane 

14  Sherburne.   What  the  nature  of  those  calls  were,  what 

15  the  two  of  them  discussed,  I  have  no  idea. 

16  Q      Did  he  ever  relate  to  you  the  substance  of 

17  any  discussions  he  had  with  Ms.  Sherburne? 

18  A      No,  but  I  may  have  jointly  been  at  one  or 

19  more  of  the  conversations.   There  were  occasions  when 

20  there  may  have  been  a  three-way  conversation,  but  I 

21  think  that  that  occurred  later,  much  later  at  the 

22  point  where  we  were  into  the  hearings  already.  And, 


56 


6258 

57 

1  you  know,  the  point  here  from  my  perspective  is  the 

2  White  House,  Cutler's  office  and  the  Secretary,  they 

3  were  getting  ready  for  the  hearings.   So 

4  Mr.  Schmalzbach  would  be  talking  to  Cutler's  staff, 

5  and  we  were  doing  an  investigation  that  involved  the 

6  White  House  personnel,  so  we  would  be  talking  to 

7  Mr.  Cutler's  staff. 

8  Q      Was  the  understanding  that  the  report  that 

9  was  going  to  be  produced  by  the  ~  as  a  result  of 

10  your  investigation  was  being  done  also  to  facilitate 

1 1  the  Secretary's  preparation  for  testimony  in  front  of 

12  Congress? 

13  A      Yes. 

14  Q      Was  there  a  dual  purpose  for  doing  the 

15  investigation  ~ 

16  A      I  never  thought  of  it  as  a  dual  purpose. 

17  We  were  doing  an  investigation  because  the  Secretary 

18  asked  us  to  do  one.   He  didn't  know  what  had 

19  transpired,  he  wanted  to  know.    It  was  a  management 

20  investigation.   He  wanted  to  know  whether  he  needed 

21  to  take  any  corrective  action,  disciplinary  action, 

22  impose  new  procedures  for  communicating  between 


1  Treasury  and  the  White  House.   These  were  things  that 

2  he  wanted  to  determine,  and  he  asked  us  to  assist 

3  OGE,  first  and  foremost,  in  determining  whether  or 

4  not  there  were  any  ethics  violations.   And,  of 

5  course,  this  was  all  being  done  in  the  context  of 

6  scheduled  House  and  Senate  hearings. 

7  So  there  was  never  any  question  that  the 

8  report  was  being  used  to  assist  the  Department  in 

9  preparing  for  the  hearings,  to  provide  a  factual 

10  basis  on  which  OGE  could  render  an  opinion.    Those 

1 1  were  the  purposes  as  I  saw  them  —  and  to  acquaint 

12  Congress  and  the  public  with  what  had  occurred.  And 

13  I  felt  personally  that  that  was  a  very  important 

14  aspect  of  what  we  were  doing,  and  that  anything  which 

15  was  created  by  us,  since  it  was  a  management  report, 

16  was  going  to  be  made  public. 

17  Q      Okay.    Was  there  an  individual  outside  the 

18  IG's  office  who  was  a  designated  contact  for  you  to 

1 9  keep  Treasury  up  to  date  on  how  the  investigation  was 

20  going  and  whether  it  was  on  schedule? 

21  A      No. 

Q      Anyone  from  the  Secretary's  office  who  took 
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1  an  active  interest  in  that? 

2  A      No.    I  mean,  I  spoke  to  Ken  Schmalzbach  and 

3  Steve  McHale  and  Bob  McNamara.  Remember,  one  of  the 

4  things  that  needed  to  be  coordinated  was  when  the 

5  Senate  committee  was  deposing  witnesses  versus  when 

6  we  were  deposing  the  witnesses,  the  production  of  the 

7  transcripts,  the  production  of  the  final  report,  the 

8  opinion  of  OGE,  all  within  a  very  short  time  frame. 

9  I  think  we  interviewed  something  on  the  order  of 

10  between  20  and  25  witnesses,  and  there  was  just  a  lot 

1 1  of  things  that  needed  to  be  handled  in  that  period  of 

12  time. 

13  Q      So  they  helped  with  scheduling  and  getting 

14  those  other  things  together? 

15  A      Well,  the  scheduling  of  the  witnesses  for 

16  the  IG  depositions  was  mainly  my  responsibility. 

17  That  was  mainly  my  responsibility.   They  had  no  — 

18  Ken  Schmalzbach,  Bob  McNamara  and  Steve  McHale  took 

19  no  part  in  the  IG  investigation.   They  didn't  make 

20  suggestions  —  after  that  May  13th  meeting  they  were 

21  not  making  suggestions  on  how  our  investigation 

22  should  be  conducted  in  any  way,  shape  or  form.    They 
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1  just  didn't  do  it. 

2  Q      Did  you  have  contact  with  them  about  the 

3  status  of  the  investigation  after  May  13th? 

4  A      Yes,  they  wanted  copies  of  the  transcripts. 

5  Q      Any  other  conversations  about  — 

6  A      I  had  many  conversations  with  them.    I  know 

7  that  I  saw  them.   My  office  was  right  on  top  of 

8  theirs,  a  floor  up. 

9  Q      You  are  talking  physically? 

10  A      Physically.   Physically.   And  there  was  -- 

1 1  you  know,  you'd  pass  in  the  hallway  and  you'd  say, 

12  you  know,  Altman  had  his  second  day  of  depositions  at 

13  the  Senate  hearing,  and  I'd  say,  yeah,  he's  scheduled 

14  for  us  on  whatever  day.    I  mean,  there  was  a  lot  of 

15  casual  conversation  that  went  on.    The  formal 

16  conversation  revolved  around  when  they  would  get 

17  copies  of  the  transcripts  in  order  to  start  reading 

1 8  those  transcripts  to  be  able  to  assess  what  had  gone 

19  on. 

20  See,  originally  our  report  —  the  final 

21  report  was  put  out  —  I  guess  ~  let's  see,  when  was 

22  it?   I  think  it  was  ~  it  would  have  been  the  30th. 
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1  I  think  we  issued  our  final  report  on  the  29th.   The 

2  original  plan,  though,  was  to  have  the  report  done 

3  about  a  week  earlier.   That  was  originally  the  hope, 

4  to  have  it  done  before  the  beginning  of  the  House 

5  hearings  so  for  them  to  get  all  of  the  transcripts  on 

6  the  eve  of  the  House  hearings  in  one  fell  swoop,  they 

7  wanted  an  opportunity  to  read  it  —  read  the 

8  transcripts  and  assimilate  the  material,  and  they 

9  knew  they  couldn't  do  that  within  a  24-  or  48-hour 

10  period.   So  that  was  the  main  concern  of  the 

1 1  attorneys  that  I've  mentioned,  Schmalzbach,  McNamara 

12  and  McHale,  getting  access  to  the  IG  transcripts. 

13  Q      Did  you  ever  have  a  conversation  or  any 

14  conversations  with  Mr.  Schmalzbach  with  regard  to 

15  whether  White  House  counsel  was  going  to  be  sitting 

16  in  on  the  interviews? 

17  A      Well,  there's  a  note  from  May  13th,  which 

18  we  went  over  a  few  minutes  ago,  in  which  that  was 

19  obviously  discussed.   They  didn't  take  any  position 

20  on  that.   They  just  wanted  to  get  the  thing  done.   No 

21  one  was  saying  we  want  you  to  have  White  House 

22  counsel  sit  in  on  your  interviews  or  we  don't  want  to 


1  have  you  have  White  House  counsel  sit  in  on  your 

2  interviews.   It  was  a  question  of  under  what 

3  circumstances  would  the  White  House  make  witnesses 

4  available  to  us  and  were  they  going  to  demand  that 

5  someone  sit  in  during  the  interviews,  and  if  they  did 

6  make  such  a  demand  what  would  our  response  be. 

These  were  things  that  were  discussed 

8  within  the  IG's  office,  but  in  the  end  it  turned  out 

9  that  there  was  no  need  to  proceed  that  way.    We 

10  proceeded  as  was  the  most  desirable,  namely,  it  was 

11  an  IG  team  who  interviewed  the  witnesses  without 

12  anyone  from  the  White  House  present,  without  anyone 

13  from  the  general  counsel's  office  present  and  that's 

14  the  way  the  transcripts  were  created. 

15  Q      But  Mr.  Schmalzbach  and  McHale  and  others 

16  had  an  interest  in  monitoring  progress  of  the 

17  investigation,  right,  because  they  were  interested  in 

18  getting  transcripts? 

A      Well,  if  you  mean  ~  when  you  say 

20  "monitoring  progress,"  okay,  if  you  mean  did  I  give 

21  them  or  were  they  asking  for  a  report  on  what  a 
witness  said,  if  that's  what  you  mean  by  "monitoring" 
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1  the  investigation  -- 

2  Q      I'm  just  talking  general  updates  on  how  it 

3  was  progressing  — 

4  MR.  PORTNOY:    Let's  let  Ms.  Kerner  finish. 

5  MR.  O'CALLAGHAN:    I  want  her  to  answer  my 

6  question  first. 

7  THE  WITNESS:    Well,  I  guess  I'm  a  little 

8  nervous  when  you  say  "monitoring"  the  investigation 

9  because  that  has  implications  to  it.    And  I  don't 

10  know  what  your  implication  is  when  you  ask  me  that 

1 1  question. 

12  Insofar  as  they  wanted  to  know  that  we  were 

13  making  progress,  there  was  no  question  about  that.    I 

14  would  tell  them  things  are  going  well.   Things  are 

15  progressing.    We're  ~  you  know,  things  are  fine. 

16  Insofar  as  what  did  Ms.  Hanson  say,  what  did 

17  Mr.  Altman  say,  no,  they  never  asked  such  a  question, 

18  nor  would  I  have  provided  them  with  the  information 

19  if  they  had  asked.   They  were  only  interested  in  a 

20  time  frame  that  would  permit  the  Secretary  to  have 

21  access  to  the  information  he  needed  and  OGE  to  have 

22  access  to  the  information  it  needed  in  order  to 
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1  produce  a  report. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      Okay.    And  I'm  just  trying  to  get  an  idea 

4  for  like,  you  know,  how  often  or  periodically  you 

5  spoke  to  them  during  the  course  of  the  investigation 

6  with  regard  to  status  of  it. 

7  A      No,  no.    You  have  two  questions  there.   How 

8  often  I  spoke  to  them  during  the  course  of  the 

9  investigation:    I  might  have  seen  these  people  every 

10  day,  but  that  was  no  different  than  what  had 

1 1  previously  gone  on.    I  mean,  I  worked  with  these 

12  people. 

13  Q      With  regard  to  the  investigation? 

14  A      With  regard  to  the  investigation,  during 

15  that  period  of  time,  I  had  regular  communications 

16  with  them  whenever  an  issue  arose  that  needed  to  be 

17  discussed.   I  can't  remember  anything  specific  except 

1 8  for  the  very  important  matter  of  whether  or  not  they 
would  get  transcripts.   And  let  me  backtrack  here. 
Of  course,  there  was  also  the  question  earlier  about 
the  diaries  and  how  we  would  use  the  diaries  and  that 
was  another  issue. 
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1  Q      And  what  diaries  are  you  referring  to? 

2  A      Steiner's  diary  and  Altman's  diary. 

3  Q      Were  there  other  questions  of  substance 

4  other  than  the  diaries  and  transcripts  that  you  had 

5  occasion  to  talk  about? 

6  A      The  diary,  an  issue  of  substance?  I  don't 

7  know  what  you  mean  by  that,  but  the  diary  issue  was 

8  that  they  had  reached  an  agreement  with  the  Hill, 

9  with  the  Senate  committee  and  the  House,  that  the 

10  transcript  wouldn't  be  used,  that  Altman's  transcript 

1 1  in  particular  wouldn't  be  used  outside  a  very  narrow, 

12  restricted  manner.   And,  you  know,  they  wanted  us  to 

1 3  be  aware  of  that. 

14  And  then  there  was  also  the  issue  of 

15  whether  Steiner's  diary  would  be  appended  and  made  a 

16  part  of  his  transcript.   Those  were  the  issues 

17  concerning  the  diaries,  but  in  the  end  the  decision 

18  was  a  decision  for  the  Office  of  Inspector  General, 

19  and  we  questioned  Altman  and  Steiner  both  about  their 

20  diaries. 

21  Q      My  question  -  I'm  sorry  if  I  wasn't 

22  clear  —  was  to  try  to  understand  what  other  issues 
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1  you  spoke  about  with  Mr.  Schmalzbach  and  others  who 

2  were  working  to  help  prepare  the  Secretary  for 

3  testimony,  whatever,  other  than  the  transcripts  and 

4  the  diaries,  other  issues  about  the  investigation 

5  that  might  have  been  discussed  ~  that  were 

6  discussed? 

A      I'm  sure  there  were  other  issues.   If  you 

8  are  asking  me,  do  I  remember  what  other  issues  there 

9  were.   I  do  not  at  this  time  have  an  independent 

10  recollection  aside  from  the  few  things  that  I've 

1 1  mentioned  to  you. 

12  Q      The  transcripts  and  the  diaries? 

13  A      The  transcripts,  the  diaries,  whether  I 

14  would  get  access  to  the  OGC  documents  ~  or  the 

15  documents  that  had  been  collected  by  OGC  because  they 

16  were  from  various  different  offices,  you  know,  when 

17  we  would  get  the  go-ahead  from  Fiske  to  proceed, 

18  these  were  the  big  issues. 

19  Q      Did  anyone  else  involved  in  the 

20  investigation  discuss  these  issues  with 

21  Mr.  Schmalzbach,  Mr.  McHale,  Mr.  McNamara? 

A      Well,  I  don't  know  the  answer  to  that 
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1  question.   I  don't  know  the  answer  to  that  question. 

2  Q      I  can  ask  you  specifically,  was  Mr.  Cottos 

3  involved  in  the  conversations  with  those  individuals? 

4  A      Well,  he  had  a  conversation  that  I  have  one 

5  E-mail  with  Steve  McHale  about  Ludwig  ~  Eugene 

6  Ludwig,  L-u-d-w-i-g  —  but  that  was  way  later.   No, 

7  his  role  was  to  run  the  investigation.   My  role  was 

8  liaison.   I  don't  know  whether  Bob  Cesca  had 

9  conversations  with  any  of  them. 

10  Q      How  about  anyone  from  the  Resolution  Trust 

1 1  Corporation  Inspector  General's  office? 

12  A      How  about  what? 

13  Q      Did  they  have  discussions  with 

14  Mr.  Schmalzbach,  McHale  and  McNamara  about  these 

15  issues? 

16  A      Pat  Black  may  have  had  one  or  two 

17  discussions  with  them.    I  don't  know. 

18  Q      Did  Ms.  Black  ever  tell  you  that  she  had 

19  conversations  with  Mr.  Schmalzbach,  McHale  and 

20  McNamara  with  regard  to  these  issues? 

21  A      I  don't  know  what  issues  we're  talking 

22  about  now. 


1  Q      The  ones  you've  identified,  the 

2  transcripts,  the  diaries,  document  production. 

3  A      I  don't  recall  her  telling  me  that,  no.    I 

4  don't  recall  her  not  telling  me  that.    I  know  that 

5  they  knew  Pat  Black  and  may  have  dealt  with  her  on 

6  other  issues  as  well  as  these.   I  don't  know.    I 

7  wasn't  keeping  track  of  all  the  conversations  that 

8  people  were  having  with  one  another.   I  have  a  hard 

9  enough  time  keeping  track  of  my  own  conversations. 

10  Q      You  were  working  pretty  close  with 

1 1  Ms.  Black  during  the  time;  is  that  right? 

12  A      Well,  working  closely,  she  was  very  much 

13  involved  with  the  Rose  Law  Firm  investigation,  which 

14  took  most  of  her  time,  so  she  really  didn't  have  much 

15  time  for  this.    Periodically  she  would  raise  an  issue 

16  of  one  sort  or  another,  but  she  didn't  have  much  time 

17  for  this.    She  was  pretty  much  dealing  with  other 

18  matters  of  interest  to  the  RTC  IG's  office. 

19  Q      Was  she  your  liaison  over  at  the  RTC? 

20  A      Yes,  but  I  spoke  to  other  people  as  well 

21  when  the  occasion  called  for  it. 

22  Q      Did  Mr.  Cesca  have  any  conversations  with 
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1  Mr.  Schmalzbach  with  regard  to  transcripts,  do  you 

2  know? 

3  A      With  regard  to  transcripts,  you  mean  giving 

4  the  OGC  the  transcripts? 

5  Q      Correct. 

6  A      I  don't  recall  whether  or  not  he  had  any 

7  conversations  with  them  about  that. 

8  Q      Have  you  ever  learned  that  he  did?   Other 

9  than  your  recollection,  have  you  been  told  or  have 

10  you  learned? 

11  A      I  don't  know  whether  or  not  he  did. 

12  Q      Did  you  have  any  conversations  with 

13  Mr.  Knight  about  providing  transcripts  to  the  general 

14  counsel's  office? 

15  A      Absolutely  not.    I  didn't  know  who  he  was 

16  until  our  report  was  issued. 

17  Q      But  you  had  had  conversations  with  him; 

18  right? 

19  A      No,  never.   First  time  I  spoke  to  the  man 

20  was  on  the  date  the  Secretary  had  a  press  conference 

21  releasing  the  OGE  report  and  the  IG's  report  which  I 

22  think  was  that  Sunday  -  30  days  has  September  — 
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1  what's  the  last  —  whenever  the  last  —  June  30th, 

2  July  31st  --  I  think  it  was  July  31st.   That  would 

3  have  been  the  first  time  that  I  spoke  to  him. 

4  Q      Just  for  precision,  have  you  ever  been 

5  involved  in  a  conversation  that  maybe  you  weren't 

6  speaking  but  that  he  was  a  participant  in,  a  meeting? 

7  A      No.    Well,  I  do  not  recall  ever  meeting 

8  with  him,  ever  even  seeing  him.    It  is  possible  that 

9  my  recollection  is  faulty.   There  were  regular 

10  monthly  staff  meetings  that  the  general  counsel  had. 

1 1  He  may  have  attended  one  of  those  meetings.   I  don't 

12  recall  that.   That  would  have  been  the  only  other 

13  time  that  I  would  have  had  an  opportunity  to  meet  him 

14  in  any  sort  of  setting. 

15  Q      Okay.    When  did  Mr.  Schmalzbach,  people  who 

16  were  working  with  him  at  this  time,  what  was  the 

17  first  time  that  they  requested  getting  access  to  IG 

1 8  transcripts? 

A      Very  early  on  they  wanted  access  to  IG 

20  transcripts.    I  think  there's  another  memo  sometime 

21  in  June  that  discusses  that. 

Q      Did  you  have  any  trouble  with  providing 
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1  them  transcripts? 

2  A      This  wasn't  my  decision,  and  this  is  a  good 

3  point  to  make  the  following  --  a  good  place  to  make 

4  the  following  point:    I  give  advice  and  legal 

5  counsel.   I  don't  make  policy  decisions  on  matters 

6  involving  the  release  of  transcripts  either  to  the 

7  general  counsel's  office  or  to  the  White  House,  and 

8  it  was  not  my  decision  when  the  transcripts  would  go 

9  down  to  the  general  counsel's  office.   That  was  a 

10  decision  that  Jim  Cottos  and  Bob  Cesca  made  and  there 

11  was  an  E-mail  that  I  did  to  them  on  July  18th 

12  notifying  them  that  the  transcripts  were  going  down 

13  to  Ken  Schmalzbach. 

14  Q      Were  you  consulted  before  that  occurred? 

15  A      Was  I  consulted? 

16  Q      Yeah.    Was  your  opinion  — 

17  A      No,  I  was  the  one  who  moved  the 

18  transcripts.   After  I  consulted  them.    I  asked  them 

19  whether  it  was  okay  to  do  it  and  they  said  yes. 

20  Q      So  you  got  the  request  from  Mr.  Schmalzbach 

2 1  and  then  -- 

22  A      I  don't  know  who  made  the  request. 
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1  Q      Someone  from  that  office  ~ 

2  A      Right. 

3  Q  who  was  working  on  it? 

4  A      Right.    And  I  might  add  that  there  was  no 

5  objection  raised. 

6  Q      Do  you  recall  what  date  that  occurred?  I 

7  can  show  you  something. 

8  A      Yes,  show  me  something.    I'll  never -- 

9  Q      Do  you  recall  independently  or  no? 

10  A      I  think  it  was  July  18th. 

11  Q      I'd  like  to  show  you  a  document  Bates 

12  stamped  366.    It's  a  copy  of  an  E-mail,  one  page,  18 

13  July,  1994  from  Francine  Kerner  to  Jim  Cottos  and 

14  it's  delivery  of  transcripts.    Is  this  the  E-mail 

15  that  you  were  talking  about  earlier? 

16  A      Yes. 

17  Q      This  E-mail  describes  that  you  permitted 

18  the  Office  of  General  Counsel  for  Administration  to 

19  copy  and  to  retain  for  their  use  copies  of  the 

20  transcripts  that  were  available  at  that  time;  is  that 

21  right? 

22  A      That's  correct. 
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1  Q      Were  all  the  transcripts  that  were 

2  available  that  had  been  produced  in  your  possession 

3  July  18th? 

4  A      Excuse  me,  I'm  sorry? 

5  Q      Did  you  have  ~  all  the  transcripts  that 

6  had  been  produced,  were  they  in  your  possession  on 

7  July  18th? 

8  A      I  believe  they  were.   They  may  not  all  have 

9  been.   I  mean,  I  was  getting  them,  you  know,  as  they 

10  were  produced. 

1 1  Q      They  were  delivered  to  you? 

12  A      Yes. 

13  Q      As  they  were  produced  — 

14  A      They  weren't  delivered  directly  to  me. 

15  They  were  delivered  to  Jim  Cottos  first  and  then  he 

16  would  send  me  over  a  copy.    I  didn't  deal  with  the 

17  transcription  service,  he  did. 

18  Q      Okay.    Prior  to  July  18th,  had  you  provided 

19  any  copies  of  transcripts  to  Mr.  Schmalzbach  or 

20  anyone  else  in  his  office? 

21  A      Well,  I  think  he  has  a  recollection  that  I 

22  provided  him  a  couple  of  copies. 


1  Q      Why  do  you  think  he  has  a  recollection  of 

2  that? 

3  A      Because  of  a  question  I  was  asked  by 

4  another  investigative  body.    But  I've  never  refreshed 

5  my  recollection  on  that  score,  and  I  don't  know 

6  whether  or  not  I  did  that.    I  don't  recall  doing 

7  that.   As  the  question  was  asked  to  me,  the 

8  impression  I  got  was  that  he  recalls  my  giving  him  a 

9  few  transcripts  and  then  telling  him  I  jumped  the  gun 

10  and  hastily  pulling  them  back.    I  don't  have  a 

1 1  recollection  of  that,  but  I  believe  he  does. 

12  Q      Do  you  have  any  idea  why  you  might  have 

13  said  that  you  jumped  the  gun  if  you'd  given  them  to 

14  him  earlier? 

15  A      Because  I  hadn't  gotten  permission  from  the 

16  correct  people. 

17  Q      So  this  discussion  that's  referenced  in 

18  July  18th  E-mail,  do  you  recall  specifically  how  you 

19  presented  the  proposition  of  providing 

20  Mr.  Schmalzbach  with  transcripts? 

21  A      Excuse  me?   I  don't  understand  your 

22  question. 
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1  Q      I'm  just  trying  to  get  to  the  specifics  of 

2  the  discussion  that  you  had  with  Mr.  Cesca  and  I 

3  believe  you  said  Mr.  Cottos  -  is  that  right  --  as  to 

4  their  permission  to  hand  over  the  transcripts. 

5  A      I  don't  remember  anything  other  than  I 

6  asked  them  to  and  they  said  yes  and  then  he  got  the 

7  transcripts. 

8  Q      Did  he  tell  you  why  he  wanted  the 
transcripts  on  the  1 8th? 

A      It  was  always  clear  from  the  beginning  that 
they  wanted  transcripts  as  early  as  possible. 
There's  another  E-mail  about  this  as  well.    When  he 
and  Ken  Schmalzbach  and  Bob  McNamara  came  to  see  me 
and  asked  specifically  when  they  would  get  access  to 
the  transcripts,  and  I  E-mailed  both  Jim  Cottos  and 
Bob  Cesca  on  that  one  as  well,  and  that  was  always 
the  position  of  these  attorneys  who  had  been 
assisting  the  Secretary,  that  they  wanted  an  advance 
copy  of  the  transcripts,  and  it  was  always  clear  from 
the  beginning  that  there  would  come  a  point  in  time 
at  which  they  would  get  those  transcripts. 

Q      Okay.    And  what  was  the  triggering  event 
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1  that  - 

2  A      I  think  --  looking  at  this  E-mail,  I  think 

3  the  triggering  event  was  that  the  vast  majority,  if 

4  not  all  of  the  transcripts  had  been  completed,  and 

5  that  we  were  now  proceeding  to  get  witness 

6  verifications.   So  witnesses  were  getting  copies  of 

7  their  own  transcripts,  and  once  they  were  getting 

8  copies  of  their  own  transcripts,  there  was  no  reason 

9  not  to  pass  on  copies  to  the  general  counsel's 

10  office. 

1 1  Q      And  what  was  the  reasoning  behind  that? 

12  A      Well,  once  you  are  giving  a  witness  a  copy 

13  to  use,  then  there  was  no  reason  not  to  give  the 

14  general  counsel's  office.   And  when  I  say  the  general 

15  counsel's  office,  again,  I'm  talking  about  these 

16  three  attorneys,  Bob  McNamara,  Ken  Schmalzbach  and 

17  Steve  McHale  who  were  honcho-ing  this  for  the 

18  Secretary.   There  was  no  reason  to  give  them  copies 

19  as  well  so  they  could  begin  the  review  process  of 

20  what  was  in  the  transcripts. 

21  Q      I'm  just  trying  to  understand  the  reason 

22  behind,  once  given  the  witnesses  transcripts,  why 
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1  that  -- 

2  A      Witnesses  were  free  to  use  their 

3  transcripts.   This  was  a  management  review.   It's  not 

4  a  criminal  —  it  was  not  a  criminal  review,  and 

5  witnesses  were  free  to  share  their  transcripts  with 

6  whomever  they  wanted.   Once  you  are  in  a  posture 

7  where  you  are  giving  people  transcripts  and  they  are 

8  free  to  share  their  transcripts  with  whomever  they 

9  wanted,  it  made  no  sense  not  to  give  others  who  had 

10  an  official  need  for  access  to  that  information, 

1 1  access  to  the  same  information. 

12  The  transcripts  were  now  being  verified  by 

13  the  witnesses  and  so  that  meant  they  were  being  sworn 

14  to,  acknowledged  ~  they'd  already  been  sworn  to,  but 

15  they'd  been  acknowledged  by  the  witnesses  as  being 

16  accurate  and  correct,  and  at  that  point  there  was  no 

17  reason  not  to  give  it  to  the  general  counsel's 

18  office,  these  three  attorneys  Schmalzbach,  McHale  and 

19  McNamara. 

20  Q      Did  Mr.  Cesca  or  Cottos,  when  you  asked 

21  them  if  it  was  okay  to  give  the  transcripts,  give  a 

22  reason  why  at  that  point  they  thought  it  was  okay? 


1  A      I  don't  recall  any  conversation  with  them 

2  about  this  matter  other  than  clearly  they  both  had 

3  responded  affirmatively  and  I  never  got  any  response 

4  to  this  E-mail  that  said  no,  no,  that's  not  okay. 

5  That's  not  what  we  mean. 

6  Q      Did  you  have  any  consultations  with  anyone 

7  from  the  RTC  IG's  office  about  providing  transcripts 

8  to  Mr.  Schmalzbach? 

9  A      I  don't  recall. 

10  Q      Do  you  recall  that  you  didn't  or  -- 

11  A      I  don't  recall  one  way  or  the  other. 

12  Q      Did  you  have  discussions  with  people  at  the 

13  RTC  IG  in  general  with  regard  to  the  disposition  of 

14  the  transcripts  during  the  course  of  their 

1 5  investigation? 

16  A      I  don't  know  what  that  -  that's  an  open 

17  ended  question,  and  — 

18  Q      Well,  I  can  try  to  make  it  less  open 

19  ended.   It's  not  intended  to  be. 

20  A      Okay. 

Q      I'm  trying  to  start  from  a  general 

22  perspective  and  then  we  can  get  more  specific.   Did 
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1  you  have  any  conversations  during  the  course  of  the 

2  investigation  or  during  the  preparation  time  before 

3  the  investigation  with  people  at  RTC  IG  with  regard 

4  to  how  the  transcripts  were  going  to  be  handled  and 

5  who  they  were  going  to  be  shared  with,  if  they  were 

6  going  to  be  shared  with  anybody,  prior  to  the  end  of 

7  the  investigation? 

8  A      Well,  let  me  backtrack  here.   There  was  a 
discussion  on  July  5th,  which  I've  alluded  to  before, 
in  which  Jane  Sherburne,  Sheila  Cheston,  Pat  Black 
and  I  talked  about  the  fact  that  the  IG's  office 
would  be  making  transcripts  of  witness  statements  and 
that  we  agreed,  we  told  them  that's  the  way  we  were 
operating.   And  I  believe  at  that  point  the  White 
House  said  that  they  would  like  a  copy  of  the 
transcripts.   There  was  no  resolution,  though,  at 
that  time  about  whether  or  not  they  would  get  copies 
of  the  transcripts.   That  decision  was  put  in 
abeyance. 

Q      Were  any  opinions  expressed  at  the  meeting 
by  anyone  at  RTC  whether  they  thought  the  White  House 
should  get  the  transcripts  or  not? 
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1  A      I  think  it's  safe  to  say  that  Pat  Black 

2  opposed  the  idea.   The  White  House  argued  for  it 

3  strenuously.    And  at  that  point  I  was  more  ~  most 

4  interested  in  sealing  the  deal,  so  to  speak,  of 

5  getting  access  to  the  papers  and  the  witnesses. 

6  Q      With  the  White  House;  is  that  right? 

7  A      That's  right.    So  it  seemed  to  me  the 

8  judicious  thing  to  do,  to  put  in  abeyance  an  issue 
that  couldn't  be  resolved  at  that  point,  which  is 
whether  or  not  the  White  House  would  get  access  to 
the  transcripts.   And  so  I  was  kind  of  the 
conciliatory  one,  let's  wait,  let's  see,  we'll  talk 
about  that  later.    Let's  get  the  show  on  the  road 
first. 

Q  You  wanted  to  make  sure  the  document  flow 
started  and  you  got  what  you  needed  to  conduct  your 
investigation? 

A      That's  exactly  right. 

Q      Was  it  specifically  agreed  to  that  the 
issue  was  put  in  abeyance  or  ~  well,  that's  the 
first  question. 

A      Well,  you  know,  you  had  four  women  at  that 
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1  meeting.   There  could  be  four  different  perceptions 

2  of  what  we  agreed  to.    My  perception  of  what  we 

3  agreed  to  was  that  we  agreed  to  nothing  except  to 

4  possibly  revisit  the  issue  at  another  point  in  time. 

5  I  can't  speak  for  what  other  people's  perceptions 

6  were. 

Q      Have  you  ever  been  told  what  other 

8  people-at-the-meeting's  perceptions  were,  what  the 

9  status  of  the  request  was? 

10  A      It's  quite  possible  that  Pat  Black  thought 

1 1  there  was  no  agreement  to  give  it  to  them  at  any 

12  point  in  time.   In  fact,  she  may  well  think  that 

13  there  was  a  positive  agreement  not  to  give  it  to 

14  them.   It's  quite  conceivable  that  Jane  Sherburne 

15  believed  that  there  was  an  agreement  to  give  it  to 

16  them  at  a  certain  point  in  time.   I  have  not 

17  discussed  that  with  either  one  of  them. 

18  Q      Is  it  fair  to  say  you  were  functioning 

19  almost  in  a  liaison  role  with  both  groups  or  — 

20  A      I  was  trying  ~ 

21  Q      ~  what  was  the  relationship? 

22 A      Well,  collegial,  I  hope.   My  goal  was  to 


82 


1  get  the  investigation  moving.    That  was  my  goal.   And 

2  at  that  point  the  meeting  was  being  held  in  my 

3  office.   You  know,  I  didn't  want  anything  that  was 

4  going  to  be  a  deal-breaker  and  to  have  to  say  that 

5  from  my  perspective  that  the  issue  had  been 

6  foreclosed  once  and  for  all.   That  was  not  going  to 

7  fly,  I  believed,  from  the  White  House's  perspective. 

8  And  Pat  Black  was  very  clear  that,  you  know,  that  was 

9  not  something  that  she  wanted  to  agree  to.    That's 

10  where  things  stood  at  the  end  of  the  meeting. 

1 1  Q      Did  you  have  any  reason  to  believe  that  if 

12  you  told  the  White  House  at  that  meeting  that  they 

13  couldn't  get  access  to  transcripts  that  you'd  have  a 

14  more  difficult  time  getting  documents  or  access  to 

15  witnesses? 

16  A      It  stands  to  reason  that  it  would  not 

1 7  have  --  it  was  not  the  cooperative  approach  that  I 

1 8  was  seeking  to  achieve  at  that  point  in  time.    I 

19  don't  know.    I  think  that  ultimately  the  White  House 

20  wanted  to  cooperate  and,  in  fact,  they  were  very, 

21  very  cooperative.   So  I  see  no  reason  to  believe  that 

22  if  we  had  said  definitely  at  that  point  that  they 
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1  wouldn't  get  it,  that  they  wouldn't  have  cooperated. 

2  Nonetheless,  there  was  really  no  reason  at 

3  that  point  in  time  to  make  a  decision  one  way  or  the 

4  other.   Remember,  these  transcripts  were  supposed  to 

5  become  public.   That  was  the  understanding  that  I  had 

6  going  into  this  thing.    Everybody  knew  the 

7  transcripts  were  going  to  be  made  public.   The  White 

8  House  wanted  the  transcripts  public  and  the  working 

9  assumption  was  they  were  going  to  be  made  public  in 

10  their  entirety.   Therefore,  to  reach  an  absolute 

1 1  conclusion  that  the  White  House  would  or  would  not 

12  get  the  transcripts  in  advance  of  their  being  made 

13  public,  there  was  just  no  need  to  come  to  a  final 

14  conclusion  on  that,  from  my  perspective,  at  that 

15  point  in  time. 

16  Q      Why  was  it  an  issue? 

17  A      Why  was  what  an  issue? 

18  Q      Handing  over  the  transcripts  to  the  White 

19  House  before  they  were  made  public. 

20  A      Why  was  it  an  issue? 

21  Q      Yeah. 

22 A      Well,  certainly  there  was  a  question  of  the 


1  orderly  flow.    Were  we  going  to  give  them  transcripts 

2  as  we  got  them.    Were  we  going  to  wait  for  the  Senate 

3  depositions  to  be  finished.    I  mean,  we  were 

4  conducting  our  own  investigation  and  we  wanted  to 

5  collect  as  much  information  as  possible,  so  we 

6  weren't  going  to  be  turning  over  transcripts  to 

7  anyone  on  a  daily  basis  as  we  ourselves  received  them 

8  in  the  office. 

9  At  the  end,  though,  as  we  issued  a  draft 

10  report  and  then  came  to  issuing  our  final  report, 

1 1  that  might  put  things  in  a  different  posture.    I 

12  wasn't  clairvoyant.   This  was  July  5th.    We  had  to 

13  get  through  the  whole  month  of  July. 

14  Q      I  was  just  trying  to  find  out  what  was  the 

15  cause  of  the  hesitation.   Was  it  because  the 

16  investigation  was  ongoing?   Were  there  concerns 

1 7  expressed  by  confidential  information  in  the 

1 8  transcripts? 

19  A      No,  I  think  that  Pat  Black  wanted  the  IGs 

20  to  conduct  their  own  investigation  at  that  point. 

21  Q      Okay.   And -- 

22  A      That's  what  I  recall  her  concern  being. 
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1  Q      And  with  regard  to  her  wanting  the  IGs  to 

2  conduct  their  own  investigation  — 

3  A      Right. 

4  Q  would  handing  over  the  transcripts 

5  impede  that  or  change  the  status  of  it  being  their 

6  own  investigation?   What's  your  understanding  of 

7  that? 

8  A      She  made  her  statement.   The  White  House 

9  wanted  access  to  the  transcripts,  the  matter  was  put 

10  on  hold.    That  was  my  impression.   That  is  what  I 

1 1  believe  we  agreed  to.    We  agreed  that  we  wouldn't 

12  resolve  the  issue  until  at  a  later  point  in  time. 

13  Q      Was  the  issue  ever  resolved  later  ~ 

14  A      Well,  obviously  the  — 

15  Q  with  those  two  people? 

16  A      No. 

17  Q      Who  was  it  resolved  with? 

18  A      Bob  Cesca  made  a  decision  to  give  the 

19  transcripts  to  the  White  House  on  July  23rd,  1995. 

20  Q      So  was  Ms.  Black  consulted  later  on  about 

21  whether  she  thought  it  was  appropriate  to  release  the 

22  transcripts  to  the  White  House? 


1  A      You  know,  she  wasn't. 

2  Q      I  mean  ~ 

3  A      She  wasn't.    She  was  not. 

4  Q      Was  there  a  specific  reason  why  she  wasn't 

5  asked  or  consulted? 

6  A      Was  there  a  discussion  saying  should  we 

7  consult  Pat  Black  and  the  answer  is  no,  no.    She  ~ 

8  no,  there  was  no  such  discussion  along  those  lines. 

9  Q      Okay.    Why  wasn't  she  consulted? 

10  A      No  one  from  RTC  was  consulted. 

11  Q      But  why? 

12  A      Well,  I  think  you'd  have  to  ask  Bob  why  he 

13  didn't  want  to  consult  anyone  —  well,  I  phrased  that 

14  wrong.   Not  why  he  didn't  want  to,  but  why  he 

15  didn't. 

16  At  a  subsequent  point  in  time  he  has  said 

17  to  me  and  to  others  at  large  meetings  that  he  made  a 

18  mistake  and  he  should  have  consulted  RTC,  but  as  I 

19  recall  our  conversation  there  was  no  discussion  about 

20  it  one  way  or  the  other. 

21  Q      You  were  counsel  to  him  as  acting  Inspector 

22  General  at  the  time,  is  that  right? 
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1  A      That's  right. 

2  Q      Did  he  ever  seek  your  counsel  on  that 

3  issue? 

4  A      On  whether  to  consult  RTC? 

5  Q      Correct. 

6  A      No. 

7  Q      Did  you  ever  -- 

8  A      Not  that  I  recall. 

9  Q      Did  you  ever  offer  an  opinion  on  it  to  him? 

10  A      No,  not  that  I  recall. 

1 1  MR.  O'CALLAGHAN:    Why  don't  we  go  off  the 

12  record  a  second. 

13  (Recess.) 

14  MR.  O'CALLAGHAN:    Back  on  the  record. 

15  THE  WITNESS:    I'd  like  to  go  back  over  a 

16  few  points.   One  concerning  the  transcripts.   We've 

17  talked  about  two  meetings,  one  July  5th  with  the 

18  White  House  and  then  the  date  the  transcripts  went 

19  over  to  the  White  House  on  the  July  23rd,  1995,  which 

20  wasn't  a  meeting,  that  was  just  an  agreement  that  was 

21  reached  after  conversations  which  I'm  sure  we'll  get 

22  into. 

88 

1  MR.  MC  DOUGAL:    '95  or  '94? 

2  THE  WITNESS:    '94,  excuse  me.    But  in  terms 

3  of  the  consulting  RTC,  I  want  to  make  it  clear  that 

4  these  were  different  points  in  time.   By  July  23rd, 

5  we  had  done  all  of  the  witness  interviews  with  the 

6  exception  of  Eugene  Ludwig.    And  on  July  23rd,  we 

7  didn't  know  that  Eugene  Ludwig  would  be  someone  that 

8  OGE  wanted  interviewed  for  another  contact  that  had 

9  nothing  to  do  with  the  substance  of  what  we  had 

10  started  out  to  examine. 

1 1  On  July  23rd,  we  had  already  issued  a  draft 

12  report  to  the  Secretary  and  to  OGE  setting  forth  our 

13  chronology  and  including  copies  of  the  verified 

14  transcripts.   On  July  23rd,  we  were  anticipating 

15  releasing  our  report  and  our  transcripts  within  a 

16  week,  and  that  the  transcripts  were  going  to  be  made 

17  public  in  their  entirety;  there  had  been  no 

18  discussion  about  any  redaction.   And  to  this  day,  I 

19  do  not  believe  there  was  any  confidential  information 

20  that  could  not  have  been  released  in  those 

21  transcripts  and  should  not  have  been  released. 

22  It's  always  been  my  position  that  those 
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1  transcripts  in  their  entirety  should  have  been  made 

2  public.   And  certainly  on  July  23rd,  it  was  my 

3  understanding  that  they  were  to  be  made  public,  and 

4  no  one  had  given  me  any  reason  to  believe  anything 

5  contrary  to  that. 

6  So  on  July  23rd,  we  were  in  a  very 

7  different  posture  than  we  were  on  July  5th  when  we 

8  were  beginning  an  independent  IG  inquiry,  when  we 

9  were  concerned  about  the  premature  release  of 

10  information,  and  when  we  had  yet  to  interview  anyone 

1 1  or  understand  what  had  occurred  back  the  following 

12  fall.   So  those  are  some  of  the  considerations. 

13  Also,  as  I'm  sure  we'll  get  into,  Secretary 

14  Bentsen  said  that  he  would  like  the  transcripts  to  go 

15  to  the  White  House  if  at  all  possible.    Secretary 

16  Bentsen  was  the  senior  administration  official  for 

17  whom  we  had  conducted  the  review,  this  management 

18  review,  not  a  criminal  investigation,  and  the 

19  Inspector  General  did  report  to  and  serve  under  the 

20  general  supervision  of  the  Secretary. 

21  BY  MR.  O'CALLAGHAN: 

22  Q      Okay. 


90 


1  A      So  these  were  all  reasons.   It  wasn't 

2  simply  —  I  didn't  want  to  leave  the  impression  that, 

3  you  know,  we  just  reached  a  different  conclusion  on 

4  July  23rd  without  being  in  a  different  posture  at 

5  that  time.    We  were  in  a  very  different  posture  from 

6  July  5th. 

7  Q      Okay.    I'd  like  to  ask  about  your  role  in 

8  the  IG's  office,  and  also  with  regard  to  the  general 

9  counsel's  office  during  this  time  period,  during  the 

10  course  of  the  investigation. 

1 1  A      Right. 

12  Q      Did  there  come  a  time  when  anyone  expressed 

13  concerns  about  your  role  in  participating  in  the 

14  investigation? 

15  A      Well,  I  was  actually  the  first  one  who  was 

16  concerned  about  the  reporting  chain.  Now,  a  little 

17  IG  history  is  necessary  here.   I  started  working  in 

18  the  IG  community,  as  I  told  you,  in  1979,  and  had 

19  worked  there  until  1989  when  I  had  moved  to  the 

20  general  counsel's  office  at  Commerce. 

During  that  period  of  time,  there  were  two 

22  ways,  and  to  this  day,  there  are  two  ways  that  IGs 
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1  get  their  legal  advice  and  services.  Under  one 

2  system,  the  IG  counsel  reports  solely  to  the 

3  Inspector  General.   Under  another  system,  which  was 

4  in  effect  at  Treasury,  the  counsel  reports  to  the 

5  Inspector  General  and  is  under  the  supervision  of  the 

6  general  counsel. 

7  I  have  worked  under  both  systems.    I  had 

8  worked  in  Commerce  where  the  system  was  one  in  which 
the  counsel  reported  directly  to  the  IG.    At 
Treasury,  the  position  was  in  the  general  counsel's 
office,  on  a  practical  daily  basis  my  reporting,  as  I 
told  you,  was  to  the  Inspector  General. 

There  was  no  MOU.    Many  agencies  which  have 
counsel  in  the  general  counsel's  office  serving  the 
IG  have  a  memorandum  of  understanding  in  which  there 
are  agreements  that  when  you  have  certain  sensitive 
investigations,  the  counsel  is  walled  off  and  those 
agreements  also  include  a  provision  for  concurrence 
with  respect  to  performance  appraisals,  matters  of 
that  sort.    We  didn't  have  such  an  MOU  at  Treasury. 

So  recognizing  that,  in  this  particular 
instance,  we  needed  something  that  walled  me  off  from 
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1  the  general  counsel's  office,  I  raised  the  issue  with 

2  Dennis  Foreman  sometime  in  winter,  late  winter  or 

3  early  spring,  and  he  immediately  concurred  that  there 

4  was  a  need  for  special  agreement. 

5  Q      Was  this  before  you  knew  about  the 

6  investigation? 

7  A      No,  this  was  --  well,  I  always  believed 

8  that  there  needed  to  be  an  MOU.    And  I  had  discussed 

9  it  with  Don  Kirkendall  and  he  had  tried  to  get  an  MOU 

10  before  I  even  got  there,  and  they  couldn't  agree  to 

1 1  one  that  satisfied  him.    But  that  was  in  a  previous 

12  administration.    I  had  only  been  there  since 

13  September  of  '92.    Kirkendall  left  in  January  of 

14  '93.    Bob  Cesca  took  over  at  that  point.    He  was  a 

15  career  civil  servant,  he  was  not  going  to  be 

16  negotiating  an  MOU  with  the  general  counsel's 

17  office.   So  in  effect,  any  push  on  my  part  for  an  MOU 

1 8  had  to  wait  for  a  new  IG  to  come  on  board. 

19  Q      Could  you  explain  to  me  why,  being  a  career 

20  civil  servant,  Mr.  Cesca  would  not  be  as  inclined  to 

21  negotiate  an  MOU? 

22  A      He  felt  that  that  was  something  which 
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1  should  be  done  by  the  Presidential  appointee  and  that 

2  he  didn't  want  to  agree  to  any  provisions  which  a 

3  Presidential  appointee  might  then  disagree  with  for 

4  one  reason  or  another.   He  also  wasn't  in  a 

5  position  --  I  mean  he's  an  acting  IG,  career  civil 

6  servant,  and  to  deal  with  the  general  counsel,  who  is 

7  a  Presidential  appointee,  you  know  protocol  normally 

8  for  a  matter  of  this  sort  that  was  discretionary 

9  would  be  one  Presidential  appointee  dealing  with 

1 0  another. 

1 1  In  any  event,  there  was  no  MOU.    That  was 

12  the  state  of  affairs  that  we  had  in  late  winter, 

13  early  spring.    And  I  told  Dennis  Foreman  that  we 

14  needed  to  have  some  agreement  that  would  insulate  me 

15  from  the  general  counsel's  office,  and  that  it  had  to 

16  be  at  least  as  good  as  the  MOUs  that  were  then  in 

17  existence  at  EPA,  the  Defense  Department,  HHS,  to 

18  name  a  few  agencies  that  had  such  an  agreement.  And 

19  I  was  familiar  with  those  agreements,  very  familiar 

20  with  them. 

21  And  so  before  the  June  27th  agreement,  I 

22  crafted  something,  and  I  know  there's  a  note  in  the 


1  file  that  Jim  Cottos  wrote  showing  that  in  a  staff 

2  meeting  on  June  22nd,  he  raised  concern  about  my 

3  reporting  chain.   And  the  note  also  shows  that  I  had 

4  already  ~  that  I  stated  I  had  already  raised  it  with 

5  Dennis  Foreman  and  done  a  memo  on  that. 

6  The  memo  originally  called  for  Jean 

7  Hanson's  check  mark  at  the  bottom  of  the  page.   That 

8  was  the  original  copy  that  went  up  to  the  general 

9  counsel's  office.   We  didn't  get  any  response.   She 

10  was  busy  with  other  things. 

1 1  And  on  June  27th  — 

12  Q      When  was  the  original  memo  sent? 

13  A      I  don't  know  when  it  was  sent.    It  was 

14  clearly  sent  before  June  22nd.    I  have  no  copy  of  the 

1 5  earlier  version  that  required  her  to  initial  at  the 

16  bottom  or  check  off  at  the  bottom. 

17  Q      Did  you  ever  hear  why  it  was  never 

1 8  returned? 

19  A      No. 

20  Q      Why  you  never  got  a  response  on  it? 

21  A      No,  there  was  no  discussion  about  it,  other 

22  than  it  didn't  come  back. 
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1  Q      Did  anyone  inquire  into  the  office  or  ever 

2  ask  — 

3  A      I  asked  Dennis  where  it  was,  you  know,  he 

4  said  he'd  check  on  it,  but  there  was  never  a 

5  response.   So  finally  on  June  27th,  we  were  on  the 

6  verge  of  beginning.    I  said  to  Bob,  Bob,  we're  just 

7  going  to  send  another  memo,  if  that's  okay  with  you, 

8  that  you  sign  in  which  you  say  this  is  the  way  it's 
going  to  be.   Please  get  back  to  me  if  you  have  any 
questions,  and  so  that's  when  the  June  27th  memo  was 
signed. 

Q      And  you  drafted  the  June  27th  memo? 

A  Yes.  And  it's  been  adhered  to.  Bob  Cesca 
has  concurred  in  both  my  performance  appraisals  for 
the  periods  in  question. 

Q      You  said  that  —  earlier  you  said  that 
Mr.  Cesca  was  hesitant  to  negotiate  a  new  MOU  with 
the  Presidential  appointed  general  counsel;  is  that 
right? 

A      He  didn't  want  to  do  it. 

Q      Did  he  ever  express  a  specific  reason  to 
you  why  he  didn't  want  to  do  it? 


1  A      That  it  should  wait  for  the  new 

2  Presidential  appointee. 

3  Q      Anything  else  more  specific? 

4  A      No. 

5  Q      Any  concerns  that  he  expressed? 

6  A      Not  that  I'm  aware  of,  not  that  I  recall. 

7  Q      Did  he  ask  your  advice  on  that? 

8  A      I  wanted  an  MOU  to  be  negotiated.   That's 
why  we  were  discussing  it.    His  response  was  that  he 
didn't  want  to  negotiate  one.    He  wanted  to  leave 
that  for  the  new  IG. 

Q      Did  you  recommend  that  he  do  it  or  ~ 

A      Well,  I  just  said  I  wanted  it. 

Q      You  said  you  approached  him  about  it? 

A      Well,  I  wanted  him  to  do  it,  yes.   Yes. 

Q      Other  than  wanting  to  wait  for  the 
Presidentially  appointed  IG  to  do  it,  did  he  give  a 
specific  reason  why  he  didn't  feel  comfortable  in 
doing  it? 

A      No. 

Q      Did  he  have  any  trouble  with  the 
memorandum,  the  June  27th  memorandum? 
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1  A      Trouble,  absolutely  not.    He  supported  it 

2  completely. 

3  Q      Did  he  have  any  discussions  with  Ms.  Hanson 

4  with  regard  to  the  June  27th  memo? 

5  A      I  don't  know  that.    I  don't  ~ 

6  Q      Have  you  ever  heard  that? 

7  A      No,  I've  never  heard  it,  and  it's  possible 

8  that  he  did.    I  don't  know  whether  he  did  or  he 

9  didn't. 

10  Q      Did  you  have  any  discussion  with  Ms.  Hanson 

1 1  with  regard  to  the  June  27th  memo? 

12  A      No,  absolutely  not. 

13  Q      How  about  Mr.  Foreman? 

14  A      I  did  with  him,  yes,  absolutely.   I  told 

15  him  it  was  coming  —  well,  number  one,  I  told  him 

16  there  was  a  problem  and  that  we  needed  an  agreement. 

17  Number  two,  he  told  me  he  agreed  with  me  that  we 

1 8  needed  an  agreement.  Number  three,  I  sent  him  a 

19  draft,  and  I  think  he  sent  it  down  to  Ken  Schmalzbach 

20  for  Schmalzbach  to  look  at  it. 

21  Schmalzbach's  initial  comment  was  well, 

22  we're  almost  at  the  end  of  the  performance  period  and 
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1  now  they're  adding  a  new  element  to  your  performance 

2  plan.   You  know,  that's  really  not  cricket  to  put  on 

3  an  employee  at  the  end  of  the  performance  plan  a  new 

4  performance  element.   That's  the  element  concerning 

5  my  provision  of  legal  advice  and  services  with 

6  respect  to  Whitewater. 

7  I  said  I  don't  care.   I'm  agreeing  to  it  so 

8  it  doesn't  matter  that  it's  coming  at  the  end  of  the 

9  performance  period.    He  said  okay,  if  you're  agreeing 

10  to  it.   And  so  he  conveyed  his  agreement  to 

1 1  Mr.  Foreman,  I  assume.   And  Mr.  Foreman  and  I 

12  discussed  other  minor  wording  where  he  may  have 

13  edited  one  or  two  lines,  nothing  of  substance.   So 

14  the  agreement  was  essentially  as  I  wrote  it. 

15  Q      Did  Mr.  Cesca  have  any  input  into  the  text 

16  of  the  document? 

17  A      Yes,  he  did.    I  think  he  made  some  editing 

18  changes  also. 

19  Q      Did  you  ever  hear  that  Ms.  Hanson  had  a 

20  specific  reaction  to  this  memo? 

21  A      Absolutely  not. 

Q      Do  you  know  if  she  ever  saw  it? 
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1  A      No,  I  don't  know  that  she  ever  saw  it.    I 

2  believe  that  she  was  given  a  copy  of  it.    I  have  no 

3  reason  to  think  she  didn't  get  a  copy  of  it. 

4  Q      And  what  makes  you  think  she  got  a  copy? 

5  A      Well,  it  was  addressed  to  her,  and  it 

6  involved  an  important  matter.   Dennis  Foreman  was 

7  aware  of  it,  her  deputy,  keeping  her  apprised  of  the 

8  issue  as  well.    So  I  think  he  is  shown  as  a  cc  at  the 

9  bottom  of  the  document.   So  I  have  no  reason  to  think 

10  she  wasn't  aware  of  it. 

1 1  And  certainly  during  this  period  of  time,  I 

12  was  having  absolutely  no  conversations  with  her.   You 

13  know,  once  this  document  was  signed  and  we  began  our 

14  investigation,  I  had  no  conversations  with  Dennis 

15  Foreman.   I  had  no  regular  meetings  with  him  about 

16  any  matter,  not  just  Whitewater. 

17  Q      Did  you  ever  seek  to  get  a  reaction  whether 

18  there  was  concurrence  in  this? 

19  A      I  knew  there  was  concurrence  because 

20  nothing  came  back  that  said  there  wasn't.    When  you 

21  get  a  memo  back  like  this,  if  you're  not  going  to 

22  concur  in  it,  it's  up  to  you  to  go  back  and  say  we're 

100 

1  not  concurring.   And,  in  fact,  both  my  performance 

2  appraisals  for  the  periods  in  question  have  been  done 

3  exactly  as  the  memorandum  stated  they  would  be  done. 

4  Q      I  guess  the  question  is,  did  you  endeavor 

5  to  find  out  if  the  person  who  would  have  had  to 

6  concur  on  this  memo  ever  actually  received  it?   Did 

7  you  ask  Mr.  Foreman  did  Ms.  Hanson  receive  it? 

8  A      I  don't  recall  asking  him  that  question. 

9  What  I'm  finding  it  hard  —  let  me  put  it  another 

10  way. 

1 1  There  was  no  doubt  in  my  mind  that  this  was 

12  the  agreement  under  which  we  were  operating.   There 

13  was  not  a  shred  of  doubt  in  my  mind  that  my 

14  performance  appraisal  was  going  to  have  to  be 

15  concurred  in  by  the  IG  and  that  there  was  going  to  be 

16  a  separate  element  on  which  the  IG  solely  and 

17  exclusively  rated  my  performance.  There  was  no 

18  question  in  my  mind  about  that  as  I  went  into  this 

19  thing,  nor  would  Bob  Cesca  have  permitted  anything  to 

20  have  occurred  that  was  not  in  —  that  was  not  in 

21  keeping  with  this. 

22  Q      Okay.   And  as  you  wrote  this,  what  was  your 
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1  understanding  as  to  what  was  the  purpose  of  the  memo, 

2  what  were  you  trying  to  accomplish? 

3  A      To  ensure  that,  number  one,  I  did  not 

4  report  to  the  general  counsel's  office  with  regard  to 

5  any  of  the  advice  and  legal  services  that  I  provided 

6  in  connection  with  the  IG's  investigation. 

7  Q      If  I  can  just  stop  you  before  you  continue, 

8  could  you  give  me  what  your  definition  of  "report" 

9  is.   You  said  so  you  wouldn't  have  to  report  ~ 

10  A      That  I  would  not  be  making  —  reports  that 

1 1  no  one  would  call  me  in  and  say  ~ 

12  MR.  PORTNOY:    Could  we  show  the  witness  the 

13  document  where  we  ask  her  to  comment  on  what  it 

14  means? 

15  MR.  O'CALLAGHAN:    Sure,  sure,  Jim.    I 

16  wasn't  trying  to  -- 

17  MR.  PORTNOY:   No,  I'm  not  suggesting  -- 

18  BY  MR.  O'CALLAGHAN: 

19  Q      Let  me  show  you  document  025256.    I  know 

20  the  witness  is  familiar  with  it.    She  wrote  it. 

21  Let  me  know  when  you've  had  a  chance  to 

22  review  it. 
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1  A      What  is  your  question  again?  What  was  I 

2  trying  to  accomplish? 

3  Q      I  wasn't  referring  to  the  document 

4  specifically  as  to  what  your  understanding  was  with 

5  what  the  purpose  was,  and  you  said  to  ~ 

6  A      Make  certain  that  I  wouldn't  be  reporting. 

7  Okay.    When  you  report  to  someone,  they  have  a  right 

8  to  call  you  into  their  office  and  say  Francine,  where 

9  do  things  stand  today,  how  are  we  going  today,  and 

10  you  have  an  obligation  to  answer  them.   You  can't  say 

1 1  to  them,  well,  I'm  not  prepared  to  tell  you  that 

12  today  Mr.  Foreman.   I'm  not  prepared  to  tell  you  that 

13  today,  Ms.  Hanson. 

14  Now,  in  my  subsequent  conversations  with 

1 5  Ken  Schmalzbach,  Stephen  McHale  and  Bob  McNamara,  I 

16  was  not  reporting  to  the  general  counsel's  office,  I 

17  was  not  reporting  to  them.   And  so  if  they  asked  me  a 

18  question  that  I  was  not  at  liberty  to  discuss  the 

19  answer  to,  I  could  say  to  them  I  am  not  at  liberty  to 

20  discuss  that,  or  I  do  not  intend  that  discuss  that, 

21  and  that  would  be  the  end  of  it. 

Q      So  your  understanding  was  that  report  — 
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1  you  weren't  reporting  to  them  because  you  weren't 

2  compelled  to  give  them  responses  to  questions  that 

3  they  posed  to  you? 

4  A      That's  right.   Nor  were  they  —  let  me  give 

5  a  further  explanation.   They  were  not  giving  me  any 

6  direction.   They  were  not  calling  me  into  the  office 

7  to  say  we'd  like  you  to  see  to  it  that  the  IG 

8  interviews  this  witness.    We'd  like  to  see  to  it  that 

9  the  IG  asked  this  witness  a  particular  question. 

10  We'd  like  to  see  to  it  that  the  IG's  report  says  the 

1 1  following.    They  were  not  —  Dennis  Foreman  and  Jean 

12  Hanson  were  not  going  to  be  able  to  do  that.   Nor  was 

13  I  going  to  be  talking  to  them  about  it  voluntarily. 

14  Bob  Cesca  gave  me  a  direct  instruction  that 

15  he  didn't  want  me  talking  to  either  Dennis  Foreman  or 

16  Jean  Hanson  during  this  period  of  time.   And  I  did 

17  not  talk  to  them  during  that  period  of  time.    The 

18  period  of  time  being  the  time  during  which  the 

19  Inspector  General  was  conducting  its  inquiry. 

20  Q      And  why  weren't  you  —  why  were  you 

21  instructed  want  to  talk  to  Jean  Hanson  and  Dennis 

22  Foreman? 
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1  A      To  create  a  wall  between  me  and  Dennis 

2  Foreman  and  Jean  Hanson  who  were  both  witnesses. 

3  Jean  Foreman  was  — 

4  Q      I'm  sorry,  Jean  Hanson. 

5  A      Jean  Hanson,  excuse  me,  was  a  focus  of  our 

6  inquiry.    Dennis  Foreman  was  going  to  be  a  witness. 

7  So  that  was  one  thing  I  was  seeking  to  ensure.   A 

8  second  thing  I  was  seeking  to  ensure  was  how  my 

9  performance  would  be  rated.   I  was  giving  advice  and 

10  legal  services  to  the  Inspector  General's  office  and 

1 1  I  didn't  want  that  advice  and  legal  services  to  be 

12  subject  to  review  by  anyone  in  the  general  counsel's 

13  office. 

14  Q      Anyone  at  all? 

15  A      Anyone  at  all.   That's  exactly  right. 

16  Anyone  at  all. 

17  Q      Why  is  that? 

18  A      Because  that  would  wall  me  off.    I  wouldn't 

19  have  to  please  anyone  in  the  general  counsel's 

20  office.   And  if  I  displeased  someone  in  the  general 

21  counsel's  office,  that  would  not  be  a  problem  because 

22  they  were  not  permitted  to  rate  me  with  regard  to  any 


6282 

105 

1  of  the  legal  advice  and  services  I  gave  to  the  IG. 

2  Furthermore,  having  carved  out  this 

3  separate  element  on  which  I  was  not  to  be  rated  by 

4  them,  there  was  a  further  provision  in  my  own  mind, 

5  well,  my  overall  rating  for  how  I've  performed  this 

6  year,  I  want  the  Inspector  General  to  have  to  concur 

7  in  my  overall  rating  of  how  I  performed  this  year. 

8  And  so  by  the  time  I  was  finished  with  this 

9  agreement,  this  was  lock,  stock  and  barrel  like  the 

10  agreements  I  was  aware  of  at  HHS,  EPA  and  the  Defense 

1 1  Department.   Giving  me  full  independence  with  regard 

12  to  this  matter  and  ensuring  that  any  spill  over  from 

13  this  matter  would  not  affect  my  performance  ratings 

14  for  either  of  the  years  in  question. 

15  Q      And  there's  also  —  this  was  also  addressed 

16  to  concerns  with  regard  to  you  providing  information 

17  to  Ms.  Hanson  and  Mr.  Foreman;  is  that  right,  about 

18  the  investigation? 

19  A      Well,  from  the  IG's  perspective,  yes,  he 

20  didn't  want  me  providing  such  information  nor  did  I. 

21  Q      Now,  with  just  to  those  specific 

22  individuals  or  to  the  entire  Office  of  the  General 
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1  Counsel? 

2  A      No,  to  those  two  specific  individuals.   And 

3  as  I've  explained  to  you  before,  Bob  Cesca  was  well 

4  aware  that  I  continued  to  have  discussions  with  Ken 

5  Schmalzbach,  Steve  McHale  and  Bob  McNamara.  Those 

6  were  attorneys  who,  for  these  purposes,  were 

7  representing  the  Secretary.  And  they  weren't 

8  reporting  to  Jean  Hanson  and  Dennis  Foreman  on  these 

9  matters  either. 

10  Q      Did  they  have  a  similar  memo  of 

1 1  understanding? 

12  A      I  didn't  ask  them  whether  they  had  such  a 

13  memo  of  understanding,  but  they  were  representing  the 

14  Secretary.  The  Secretary  could  choose  to  have  anyone 

15  represent  him  that  he  chose  to  have  represent  him. 

16  He  turned  to  these  three  people.   They  happened  to  be 

17  in  the  general  counsel's  office. 

Q      But  do  you  know  specifically  whether  they 

19  had  an  agreement? 

20  A      No,  I  don't  know. 

Q      Okay.   And  did  you  ever  ask? 
22  A      No,  I  never  asked. 
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1  Q      Did  Mr.  Cesca  ever  ask? 

2  A      No,  I  don't  know  that  Mr.  Cesca  ever  asked. 

3  You  know,  the  question  implies  that  somehow 

4  information  would  travel  through  these  people  back  to 

5  Jean  Hanson  and  Dennis  Foreman.   I  just  want  to  make 

6  it  clear  that  I  was  not  giving  anyone  in  the 

7  department  outside  the  IG's  office  status  reports  on 

8  the  substance  of  what  people  said. 

9  They  got  the  transcripts  when  Bob  Cesca  and 

1 0  Jim  Cottos  approved  of  them  getting  the  transcripts, 

1 1  and  that's  when  they  got  the  substantive  information 

12  about  what  our  investigation  had  uncovered.  And  it 

13  was  only  done  under  the  condition  that  the 

14  transcripts  would  not  be  shared  with  any  of  the 

15  witnesses  before  the  Senate  Banking  Committee  had 

16  concluded  its  depositions. 

17  Q      And  how  was  that  agreement  reached? 

18  A      Ken  Schmalzbach  told  me  the  Secretary 

19  wasn't  going  to  permit  it  to  happen. 

20  Q      Did  he  say  how  the  Secretary  was  going  to 

21  prevent  it  from  happening,  or  what  his  understanding 

22  was? 
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1  A      Well,  how  the  Secretary  was  going  to 

2  prevent  it  to  happen. 

3  Q      You  said  the  Secretary  wasn't  going  to 

4  permit  it  to  happen? 

5  A      He  wasn't  going  to  permit  it  to  happen 

6  because  Ken  Schmalzbach  was  reporting  to  the 

7  Secretary  or  to  the  executive  secretariat,  Ed  Knight, 

8  with  regard  to  this.    And  he  did  not  have  permission 

9  to  give  the  transcripts  to  any  of  the  witnesses 

10  before  the  Senate  depositions  had  been  completed.   So 

1 1  in  that  sense,  I  knew  that  he  was  walled  off. 

12  Q      Was  there  any  formal  document  that 

13  memorialized  that  that  you're  aware  of? 

14  A      Well,  certainly  my  E-mail  memorialized  it. 

15  Q      Your  E-mail  to  Mr.  Cottos  relaying  what  you 

16  had  been  told? 

17  A      Right. 

18  Q      Any  other  documents  that  you're  aware  of? 

19  A      Well,  it  was  reconfirmed  when  Steve  McHale 

20  on  July  23rd  established  the  same  condition  for  the 

21  transcripts  going  to  the  White  House.   That  was  the 

22  agreement  that  Bentsen  had  reached  or  Bentsen's 
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1  representatives  had  reached  with  the  Senate  Banking 

2  Committee,  and  that  was  being  adhered  to.    To  the 

3  best  of  my  knowledge;  I  have  no  reason  to  believe 

4  that  was  not  adhered  to. 

5  Q      The  basis  of  your  understanding  when  you 

6  handed  over  the  transcripts  to  Mr.  Schmalzbach  was 

7  the  conversation  you  had  with  him  where  he 

8  represented  to  you  that  the  Secretary  wasn't  going  to 

9  permit  that  it  would  be  shared  with  government 

10  witnesses;  is  that  correct? 

1 1  A      I'm  sorry,  that  was  one  of  those  times  when 

12  I  leaned  back  in  my  chair,  and  I  — 

13  MR.  O'CALLAGHAN:    Could  you  read  it  back. 

14  (The  reporter  read  the  record  as  requested.) 

15  THE  WITNESS:    It  wasn't  going  to  be  shared 

16  with  or  among  the  witnesses,  that's  correct.   And 

1 7  that  was  a  very  unusual  sort  of  an  agreement.   I  have 

18  to  say  that,  normally,  when  you're  dealing  in  a 

19  management  arena,  the  idea  that  witnesses  cannot 

20  refresh  their  recollection  by  referring,  by 

21  conversing  with  others  or  getting  copies  of  their 

22  transcripts  is  basically  unheard  of. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      So  you  thought  at  the  time  —  did  you  think 

3  at  the  time,  otherwise,  it  would  have  been  okay  to 

4  share  the  transcripts  with  the  other  witnesses? 

5  A      I  think  that  when  a  Senate  hearing  is  about 

6  to  take  place,  and  a  House  hearing  is  about  to  take 

7  place  that  witnesses  who  are  being  called  to  testify 

8  have  a  right  to  confer  with  one  another  and  to 

9  understand  what  others  are  going  to  be  testifying  to, 

10  yes,  I  do  believe  that. 

11  Q      Do  you  have  an  understanding  as  to  why  the 

12  Secretary  wasn't  going  to  permit  the  transcripts  to 

13  be  shared  with  other  witnesses? 

14  A      He  made  that  as  a  policy  decision.   These 

15  people  work  for  him,  and  if  they  wanted  to  work  for 

16  him  and  adhere  to  that  decision  that  he  had  made, 

17  that  was  a  matter  between  the  Secretary  and  the 

18  witnesses. 

By  the  way,  I'd  like  to  add,  concerning  the 

20  June  27th  agreement,  that  a  copy  of  that  was  sent  to 

2 1  the  Office  of  Government  Ethics,  and  Jane  Ley  saw 

22  that  and  she  approved  of  the  arrangement. 
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1  Q      Did  you  have  a  conversation  with  her? 

2  A      Absolutely  I  had  a  conversation  with  her 

3  concerning  that. 

4  Q      Concerning  her  approval? 

5  A      Concerning  her  approval,  yeah. 

6  Q      Did  she  communicate  it  to  you  or  did  she 

7  communicate  it  to  Ms.  Hanson,  Mr.  Cesca? 

8  A      Excuse  me,  I  was  not  talking  to  Ms.  Hanson, 

9  so  let's  not  -- 

10  Q      No,  not  you,  Ms.  Ley. 

11  A      I  don't  know  to  whom  she  communicated  it. 

12  I  sent  her  a  copy  of  the  June  27th  agreement  and  she 

13  said  that  that  met  any  concerns  she  had. 

14  Q      Had  she  expressed  concerns  earlier? 

15  A      Yes,  we  all  expressed  the  same  concern, 

16  that  in  some  fashion,  I  had  to  be  walled  off  from  the 

17  general  counsel's  office.   Now,  you  know  the  last 

18  line  of  that  memo  that  went  to  Jean  Hanson,  can  you 

19  show  it  to  me  again? 

20  Q      Sure. 

21  A      "Should  you"  —  the  last  line  reads  "should 

22  you  have  any  questions  concerning  this  arrangement, 
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1  please  feel  free  to  call  me  directly."  And  to  the 

2  best  of  my  knowledge,  we  never  got  any  response  from 

3  Ms.  Hanson  that  would  suggest  she  had  any  questions 

4  concerning  the  arrangement. 

5  Q      With  regard  to  the  investigation  that  was 

6  being  conducted  by  Treasury  IG  and  RTC  IG,  was  there 

7  one  person  or  group  that  was  in  charge  of  collecting 

8  the  documents  that  were  used  in  connection  with  the 

9  investigation  you  were  conducting? 

10  A      Well,  I  think  we  all  did  our  part  with 

1 1  regard  to  that.    I  mean,  McNamara  walked  in  with  the 

12  Altman  diary.    I  got  a  copy  of  the  Steiner  diary  from 

13  Steiner' s  attorney.   I  think  that  Jim  Cottos  took 

14  care  of  getting  the  RTC  documents  after  I  sent  him  an 

15  E-mail  about  the  RTC  documents.   The  general 

16  counsel's  office  delivered  its  set  of  documents  to 

17  me,  as  did  the  White  House. 

18  I  would  say,  to  a  large  extent,  I  had  a 

19  part  in  collecting  a  good  number  of  the  documents 

20  that  we  knew  about  that  were  necessary  for  use.   And 

21  again,  this  is  attorneys  talking  to  attorneys.   That 

22  was  basically  the  way  it  operated. 
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1  Q      So  you  got  -  you  received  the  Steiner 

2  diary,  the  general  counsel  office's  documents? 

3  A      That's  correct. 

4  Q      And  the  White  House  documents? 

5  A      That's  right.    They  were  ready.   Jim's 

6  office  could  have  gone  over  there  to  the  White  House 

7  and  picked  them  up  also,  but  I  don't  think  he  had 

8  anyone  available.  The  documents  were  ready,  so  I 

9  walked  over  there  myself  and  got  them.    Speed  was  of 

10  the  essence.   Whoever  could  do  something  and  was 

1 1  available  to  do  it  would  be  the  person  who  did  it. 

12  Q      Just  for  point  of  reference,  when  did  you 

13  get  the  White  House  documents  and  who  did  you  get 

14  them  from? 

15  A      Well,  I  would  have  gotten  them  from  Jane 

16  Sherburne.   When  I  got  them,  there's  an  E-mail  on 

17  that.    I  don't  recall  independently  when  I  got  them. 

18  Q      And  how  about  the  Steiner  diary? 

19  A      I  don't  recall  when  I  got  that,  either. 

20  But  it  was  in  advance  of  his  questioning  so  we  can 

2 1  know  for  date  certain  that  we  had  it  at  the  time  of 

22  his  questioning. 


1  Q      Was  it  well  in  advance? 

2  A      Sufficiently  in  advance  so  questions  about 

3  his  diary  could  be  asked  of  him. 

4  Q      Did  Jane  Sherburne  ever  tell  you  she  was 

5  doing  a  report  for  the  OGE  preparing  a  report  for 

6  OGE? 

7  A      I  was  never  clear  what  they  were  going  to 

8  produce  for  OGE. 

9  Q      Okay. 

10  A      I,  to  this  day,  don't  know  what,  if 

1 1  anything,  they  produced  for  OGE. 

12  Q      Did  she  tell  you  that  they  were  conducting 

13  an  investigation? 

14  A      Oh,  that  was  clear. 

15  Q      Okay.   And  that  was  at  the  direction  of 

16  who? 

17  A      I  think  it  was  the  director  of  ~  the  chief 

18  of  staff,  excuse  me.    Of  the  President's  chief  of 

19  staff  and  it  may  even  have  been  the  President  through 

20  his  chief  of  staff  directed  it.    I  mean,  it  was  about 

21  as  high  as  you  could  go. 

Q      Do  you  know  whether  Ms.  Sherburne  was 


114 


6287 

115 

1  involved  with  meetings  with  OGE  during  the  course  of 

2  the  investigation? 

3  A      I  feel  certain  that  she  had  conversations 

4  with  OGE.    I'm  tempted  to  say  we  were  one  big,  happy 

5  family,  but  I  wouldn't  want  to  give  the  wrong 

6  impression.    I  mean,  everybody  had  reason  to  talk  to 

7  everybody  else  at  one  point  or  another.   And  I  have 

8  no  doubt  that  Jane  Sherburne  and  Jane  Ley  talked 
about  something  at  some  point  during  this  month's 
period. 

Q      But  she  never  told  you  whether  or  not  she 
was  preparing  a  report  for  OGE? 

A      By  the  way,  I  just  want  to  make  sure  that 
you  understand  that  was  a  joke  when  I  said  that  about 
being  one  big,  happy  family. 

Q      That's  all  right. 

A      Excuse  me,  did  she  ever  say  she  was  making 
a  report? 

Q      Preparing  a  report  to  give  to  OGE. 

A      It  was  clear  to  me  she  wasn't  going  to  do  a 
transcript  of  witness  statements.   I  think  towards 
the  end,  it  was  Cutler's  testimony  that  served  as  the 
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1  report  that  went  to  OGE. 

2  I'm  trying  to  refresh  my  recollection.  As 

3  you  asked  me  the  question,  to  say  that  she  was 

4  going  —  it  was  clear,  let  me  put  it  this  way.    It 

5  was  clear  they  were  going  to  seek  an  opinion  from  OGE 

6  on  the  basis  of  some  facts  that  they  conveyed  to 

7  OGE.    Whether  it  was  going  to  be  a  written  report,  an 

8  oral  report. 

9  Q      You  are  talking  about  the  White  House? 

10  A      White  House  conveying  something  to  OGE  to 

1 1  form  a  basis  for  OGE's  opinion.    And  she  may  well 

12  have  said  at  some  point  that  they  were  doing  a 

13  report,  but  the  nature  of  the  report,  as  I  say  to 

14  you,  was  never  clear  to  me,  and  I  don't  know  that 

15  they  did  an  actual  report  in  the  end.    It  may  well 

16  have  been  just  Cutler's  testimony. 

17  Q      Did  you  have  a  good  rapport  with 

18  Ms.  Sherburne? 

19  A      I  never  knew  her  before  this  event.   We 

20  worked  well  together.   I  found  her  to  be  very 

21  pleasant  and  cooperative. 

22  Q      Did  -- 
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1  A      I  didn't  have  any  sort  of  social 

2  relationship  with  her. 

3  Q      You  had  frequent  contact  with  her  during 

4  the  course  of  July  1994;  correct? 

5  A      That's  right. 

6  Q      On  a  daily  basis? 

7  A      I  don't  think  it  was  on  a  daily  basis.    I 

8  think  that  there  were  periods  of  time  when  I  had 

9  nothing  to  discuss  with  her.    I  think  for  the  most 

10  part,  whenever  I  had  a  conversation  with  Jane 

1 1  Sherburne,  it  was  about  something  that  needed  to  be 

12  conveyed  to  someone  else  since  I  was  doing  the 

13  liaison. 

14  So,  you  know,  it's  my  impression  that  there 

15  is  probably  an  E-mail  or  some  other  record  that  would 

16  indicate,  you  know,  whenever  I  had  a  conversation 

17  with  her  about  any  matter  of  substance. 

18  Q      Did  you  have  ongoing  conversations  with  her 

19  during  the  month  of  July  with  regard  to  the  White 

20  House's  interest  in  obtaining  transcripts? 

21  A      No.    There  were  not  ongoing  conversations. 

22  She  called  me  and  she  asked  me  on  the  18th  of  July 
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1  whether  she  could  have  access  to  the  transcripts.   I 

2  immediately  sent  an  E-mail  to  Jim  Cottos.    Jim  Cottos 

3  got  back  to  me  with  his  response  on  the  19th  saying 

4  no.    That  was  the  essence  of  what  he  said. 

5  I  do  not  have  any  independent  recollection 

6  of  conveying  that  to  Jane  Sherburne.   I  know  I  must 

7  have.   I  wouldn't  have  left  her  hanging  without  an 

8  answer  one  way  or  the  other. 

9  So  she  was  told  no,  based  on  the  E-mail 

10  back  from  Jim  Cottos,  because  once  again,  I  wasn't 

1 1  making  those  sorts  of  decisions.   I  wasn't  the 

12  decisionmaker.  And  the  next  time  I  heard  about  a 

13  request  from  the  White  House  was  on  July  23rd. 

14  Q      Okay.    Did  Mr.  Cottos  give  a  rationale  for 

15  why  he  didn't  think  it  was  appropriate  to  give 

16  transcripts  to  the  White  House  on  the  18th? 

17  A      No,  he  never  said  it  was  inappropriate.   He 

18  didn't  want  to  do  it. 

19  Q      Did  he  say  why? 

20  A      It's  in  the  E-mail  which  you  have  a  copy 

21  of.    She  said  that  she  wanted  to  be  able  to  deal  with 

22  inconsistencies.  He  said  he  has  the  transcripts, 
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1  what  would  she  be  comparing  it  to.    So  he  basically 

2  said  no.    It  wasn't  my  place  nor  did  I  push  it  one 

3  way  or  the  other.   Just  a  request  came  in  to  me  and  I 

4  conveyed  it  to  him.   He  said  no.   And  I  told  her  no 

5  or  I  should  say  would  have  told  her  no,  because  I 

6  don't  have  any  independent  recollection.  We  had 

7  no  ~  by  the  way,  aside  from  that  E-mail  that  he  sent 

8  back  to  me,  there  is  no  other,  there  was  no  other 

9  communication  between  him  and  me  with  regard  to  that 

10  matter  that  I  can  recall.   So  that's  the  sum  total  of 

1 1  whatever  reason  he  set  forth. 

12  Q      Okay.   Do  you  recall  a  staff  meeting  that 

13  was  convened  on  July  5th,  1994  or  a  meeting  -- 

14  A      I  know  there  was  a  staff  meeting.   I  know 

15  he  made  notes.    I've  seen  his  notes.   And  I  know  that 

16  that  was  the  same  day,  later  in  the  day  that  I  was 

17  going  to  meet  with  Jane  and  Sheila  Cheston  and  Pat 

18  Black. 

19  Q      When  you  say  "him,"  you  are  talking  about 

20  Mr.  Cottos? 

21  A      Yes. 

22 Q      And  when  did  you  see  his  notes? 
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1  A      I  saw  his  notes  in  connection  with  the 

2  production  to  the  independent  counsel. 

3  Q      Do  you  recall  if,  during  that  meeting,  it 

4  was  discussed  whether  or  not  the  OGE  expected  a 

5  report  from  the  White  House? 

6  A      I  think  that  there  is  a  note  to  that  effect 

7  in  his  memo. 

8  Q      Well,  I'm  asking  if  you  recall  it. 

9  A      I've  told  you  what  I  recall  with  respect  to 

10  the  report.    When  you  ask  the  question  was  I  aware  of 

1 1  the  fact  that  his  note  contained  such  a  reference,  I 

12  have  no  more  recollection  of  it  than  what  I've 

13  conveyed  to  you. 

14  Q      Okay.    Do  you  know  where  this  information 

15  came  from? 

16  A      About  them  making  a  report? 

17  Q      About  how  the  discussion  came  up  in  the 

18  meeting. 

19  A      Well,  at  that  point,  we  still  did  not  have 

20  an  agreement  with  the  White  House  as  to  whether  or 

21  not  we  were  going  to  be  given  access  to  witnesses  and 

22  access  to  documents.   We  didn't  have  an  agreement  as 
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1  to  how  the  witness  questioning  would  proceed. 

2  We  knew  that  they  were  doing  an 

3  investigation.   What  their  final  product  would  be,  we 

4  weren't  clear  about  except  that  they,  too,  were 

5  seeking  some  sort  of  opinion  from  OGE  concerning  the 

6  events  in  question. 

7  Now,  I  don't  know  if  the  import  of  your 

8  question  is  did,  somehow  in  the  end,  they  not  give 

9  the  sort  of  report  that  we  expected  them  to  give  in 

10  the  beginning,  and  if  that's  the  import  of  your 

1 1  question  the  answer  is  no,  I  was  never  clear  as  to 

12  what  sort  of  report  they  would  be  making  to  the  White 

13  House  in  the  first  instance. 

14  Q      I  was  just  curious  of  your  knowledge  of  the 

15  communications. 

16  A      And  I'm  always  curious  as  to  the  import  of 

17  your  question. 

18  Q      Sometimes  there  may  not  be  an  import.    I've 

19  been  accused  of  that  before. 

20  After  your  meeting  on  July  5th  with  Jane 

21  Sherburne  and  Sheila  Cheston  and  Pat  Black,  on  July 

22  6th  you  received  —  did  you  receive  — 
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1  A      The  letter  went  to  Bob  Cesca,  and  I  think 

2  Jack  Adair  from  the  White  House. 

3  Q      And  what  was  in  the  letter  that  you  are 

4  referring  to? 

5  A      A  statement  of  how  we'd  get  the  documents. 

6  It  may  also  have  said  whether  or  not  we'd  get  access 

7  to  witnesses.   I  forget.    But,  of  course,  I  have  it 

8  to  refer  to.    But  the  import  of  it  was  that  there 

9  were  going  to  be  three  copies  that  we  were  allowed. 

10  Q      Restrictions  on  the  use  of  the  documents? 

1 1  A      Well,  restrictions  on  the  use  of  the 

12  documents  insofar  I  think  is  if  a  witness  hadn't 

13  produced  the  document  themselves  they  could  be  shown 

14  the  document,  but  the  White  House  didn't  want  to 

15  append  it  to  their  deposition.    In  the  end,  the 

16  investigators  not  only  didn't  append  any  exhibits  to 

17  their  depositions,  they  never  even  kept  copies 

18  separately  segregated  of  all  the  exhibits  that  were 

19  shown  to  witnesses.   That  is  something  that,  you 

20  know,  that  should  have  been  done. 

21  Whenever  a  witness  was  shown  a  piece  of 

22  paper,  it  should  have  been  marked  as  an  exhibit  so 
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1  that  anyone  looking  at  the  transcripts  would,  at  a 

2  subsequent  point  in  time,  know  exactly  what  was  shown 

3  to  a  witness. 

4  Q      Okay.   After  you  received  the  July  6th  or 

5  after  Mr.  Cesca  and  Adair,  I  would  guess,  and 

6  indirectly,  you  received  the  letter  from  the  White 

7  House  with  regard  to  the  transmittal  of  documents? 

8  A      Right. 

9  Q      Did  you  have  a  conversations  with  Ms.  Black 

10  with  regard  to  the  receipt  of  the  letter? 

11  A      I  don't  recall  any  particular  conversations 

12  at  that  point.    We  had  the  documents.   We  were  happy 

13  we  had  the  documents. 

14  Q      Did  you  have  any  —  I  guess  what  I'm 

15  specifically  looking  for  or  asking  about,  did  you 

16  have  any  discussions  with  her  about  being  glad  that 

17  you  received  the  documents? 

18  A      I  would  imagine  that  she  would  have  learned 

19  from  someone  that  we  got  the  documents.   I  don't  have 

20  any  independent  recollection  of  any  conversations 

21  with  her  concerning  the  receipt  of  the  documents. 

22 Q      Did  you  have  any  conversations  with  her 
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1  with  regard  to  relaying  to  her  the  fact  that  you  may 

2  have  thought  that  the  fact  that  an  absolute  refusal 

3  hadn't  been  given  to  the  White  House  with  regard  to 

4  providing  transcripts  in  that  — 

5  A      No,  the  transcript  issue  was  not  an  issue 

6  anymore.   For  the  period  of  time,  as  I  recall, 

7  between  July  5th  and  July  18th,  I  don't  recall  any 

8  further  request  from  the  White  House  concerning  the 

9  transcripts.   And  therefore,  I  don't  recall  —  I 

10  don't  recall,  not  therefore. 

1 1  But  I  don't  recall  any  discussion  with  her 

12  concerning  Pat  Black,  concerning  the  provision  of 

13  transcripts  to  the  White  House. 

14  Q      During  the  July  5th  meeting,  did 

15  Ms.  Sherburne  tell  you  that  the  White  House  was  going 

16  to  be  sending  a  letter  the  next  day  with  regard  to 

17  the  documents? 

18  A      She  may  have. 

19  Q      Do  you  recall  if  she  did? 

20  A      I  don't  have  any  independent  recollection 

21  one  way  or  the  other.    I  do  know  that  she,  that  we 

22  were  expecting  a  letter.   I  certainly  expected  a 
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1  letter  with  the  documents.   Whether  she  said  it  would 

2  be  the  next  day,  I  don't  have  that  sort  of  recall. 

3  The  letter  did  not  come  as  a  surprise. 

4  Q      Were  the  discussions  you  had  on  the  5th  ~ 

5  withdraw  that. 

6  With  regard  to  the  interviews  that  were 

7  conducted  of  the  different  witnesses,  did  you 

8  participate  in  helping  prepare  any  questions  and 

9  answers  for  the  interviews? 

10  A      Yes,  I  certainly  did. 

1 1  Q      And  what  type  of  participation  did  you 

12  have,  what  did  you  do? 

13  A      I  prepared  pages  and  pages  of  questions  for 

14  witnesses.   Probing  questions  I  think. 

15  Q      And  what  witnesses  did  you  prepare 

16  questions  for? 

17  A      The  ones  I  remember  were  Nussbaum,  Steiner, 

18  Altman,  Foreman,  Hanson.    I  may  have  also  prepared  a 

19  set  of  generic  questions  for  people. 

20  Q      Okay.   And  do  you  recall  when  you  prepared 

21  the  Steiner  questions? 

22 A      The  Steiner  questions,  no,  I  don't  recall. 
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1  There's  an  E-mail  that's  in  the  record. 

2  Q      I  was  just  going  to  show  it  to  you,  Exhibit 

3  1 177  --  excuse  me,  Bates  number  1 177.    A  copy  of  an 

4  E-mail  dated  July  1 1th  from  Francine  Kerner  to  James 

5  Cottos.    Let  me  know  when  you've  had  a  chance  to 

6  review  it. 

7  A      Yeah,  I've  reviewed  it. 

8  Q      Does  this  refresh  your  recollection  to  when 

9  you  completed  the  — 

10  A      Steiner' s  questions,  it  appears  I  completed 

1 1  them  July  1 1th.    But  I  want  to  say  that  I  don't  have 

12  any  copy  of  the  Steiner  questions,  and  the  IG's 

13  office  may  have  produced  copies  of  the  Steiner 

14  questions.   For  one  reason  or  another,  I  don't  have  a 

15  copy  of  them  in  my  papers. 

16  Q      Okay.    Who  did  you  provide  the  questions 

17  to? 

18  A      Always  to  Jim  and/or  Raisa  Cesario,  or  the 

19  investigators. 

20  Q      And  "Jim"  being  Jim  Cottos? 

21  A      Jim  Cottos,  thank  you. 

22  Q      And  who  is  Raisa  Cesario? 
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1  A      That  was  his  deputy,  that  was  his  deputy  at 

2  the  time. 

3  Q      Did  he  tell  you  if  he  used  the  questions  or 

4  if  the  questions  were  used? 

5  A      Well,  I  had  the  transcripts,  so  certainly  I 

6  could  see  whether  or  not  the  questions  were  used.   I 

7  would  say  a  fair  number  of  them  were  not  used.    Some 

8  of  them  were.   I  don't  ~  I  don't  know  that  any  of 

9  them  were  used  verbatim  as  I  created  them. 

10  Q      Do  you  remember  what  interviews 

1 1  incorporated  questions  that  you  authored? 

12  A      No.    I  do  know  that  there  needed  to  be 

13  follow-up  questioning  of  Altman  and  Hanson.   And  I 

14  provided  a  second  set  of  questions  for  those 

15  interviews  as  well.   I  remember  I  was  very  concerned 

16  that  Altman  BS'ed  about  his  diary  entries  and  I 

17  didn't  believe  that  had  been  adequately  covered  the 

18  first  time  around.   And  there  were  questions  as  well 

19  for  Jean  Hanson. 

20  OGE  also  got  a  copy  of  the  transcripts  and 

21  they  were  also  suggesting  additional  follow-up 

22  questions  for  Hanson  and  Altman.    I  think  those  are 
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1  the  only  two  witnesses  that  were  questioned  twice. 

2  There  may  have  been  someone  else,  but  not  that  I 

3  recall  off  the  top  of  my  head. 

4  Q      Do  you  specifically  recall  if  any  questions 

5  were  asked  in  the  Steiner  interview? 

6  A      No,  I  don't.    And  I'd  be  curious  to  know 

7  whether  the  questions  still  exist  in  the  01  files. 

8  Maybe  you  have  a  copy  of  them. 

9  Q      Actually,  I  just  want  to  state  for  the 

10  record  the  time  on  the  E-mail  is  10:44  p.m. 

11  A      I  don't  know  whether  or  not  Steiner  had 

12  already  been  interviewed  by  then. 

13  Q      The  date  of  this  is  July  1 1th. 

14  A      Right.    I  don't  know  when  he  was 

15  interviewed. 

16  Q      Do  you  think  it's  likely  that  you  furnished 

17  the  questions  before  he  was  interviewed? 

18  A      I  don't  recall.   That  was  certainly  my 

19  intent,  to  finish  questions  before  people  were 

20  interviewed. 

21  Q      Does  it  refresh  your  recollection  if  I  told 

22  you  Mr.  Steiner  was  interviewed  on  July  12th  and  that 
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1  the  following  day? 

2  A      Well,  it  makes  me  happy  to  know  the 

3  questions  got  there  before  he  was  interviewed. 

4  Q      Did  you  have  any  contact  with  Mr.  Steiner's 

5  lawyer  during  the  month  of  July? 

6  A      Oh,  sure. 

7  Q      Do  you  recall  whether  you  had  met  with  him 

8  before  his  interview? 

9  A      He  was  the  one  who  personally  handed  me  a 

10  copy  of  Steiner's  diary  entry. 

1 1  Q      And  when  did  he  do  that? 

12  A      I  don't  recall.   I  don't  recall. 

13  Q      Can  you  give  an  approximate  time? 

14  A      It  had  to  be  sometime  between  July  5th  and 

15  July  11th. 

16  Q      Do  you  recall  whether  you  met  with 

17  Mr.  Steiner  the  night  before  Mr.  Steiner's  interview? 

18  A      Met  with  him  the  night  before? 

19  Q      Mr.  Weingarten. 

20  A      No.    You  asked  me  whether  I  met  with 

21  Mr.  Steiner  the  night  before. 

22 Q      I  meant  to  change  it  just  then.    I  was 
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1  amending  my  question. 

2  A      Okay.   Okay.    It  may  have  been  the  night 

3  before  that  I  met  with  him. 

4  Q      Do  you  recall  whether  you  met  with  him 

5  after  you  completed  drafting  the  questions  for 

6  Mr.  Steiner  that  you  E-mailed  to  Mr.  Cottos? 

7  A      You  are  asking  me  whether  it  was  before  or 

8  after  that  I  met  with  his  attorney? 

9  Q      That  you  finished  the  questions,  yeah. 

10  A      Well,  he  gave  me,  as  I  recall,  he  was  the 

1 1  one  who  gave  me  a  copy  of  the  diary  entry.    Since  my 

12  E-mail  says  these  incorporate  questions  concerning 

13  the  diary,  I  assume  that  I  had  at  least  one  meeting 

14  with  him  before  the  questions  were  composed  for  him 

15  to  give  me  a  copy  of  the  diary.    I  don't  remember  if 

16  I  had  a  second  meeting  with  him. 

17  His  concern  was  Weingarten's  concern,  as 

18  was  Altman's  attorney's  concern,  was  how  the  diary, 

19  at  that  point  which  had  not  become  public,  would  be 

20  used  during  the  course  of  questioning,  would  it  be 

21  made  a  copy  of  the  deposition  because  people  knew  the 

22  depositions  were  going  to  become  public.   And  then 
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1  there  was  some  confusion,  I  think,  with  regard  to  the 

2  questioning  of  people  over  whether  or  not  people 

3  could  be  questioned  about  the  diary  entries.   You 

4  know,  it  was  a  difficult  situation  to  try  to  give  the 

5  input  and  make  sure  that  it  was  utilized. 

6  Q      Did  you  have  any  discussions  with 

7  Mr.  Schmalzbach  about  meetings  you  might  have  had 

8  with  Mr.  Weingarten? 

9  A      I  don't  recall  whether  I  did  or  I  didn't. 

10  I  may  have  said  to  him  that  I  got  a  copy  of  the 

1 1  diary. 

12  Q      Did  you  ever  discuss  or  tell  him  that  you 

13  were  having  meetings  with  Mr.  Weingarten  for  any 

14  specific  purpose? 

15  A      I  don't  recall  that  I  did.    I  just  --  let 

16  me  backtrack  here  to  make  this  clear. 

17  This  diary  entry  was  considered  sensitive. 

18  As  you  know,  Mr.  Steiner  got  questioned  rather 

19  vigorously  about  the  diary  entries,  as  well  he  should 

20  have.   The  diary  then  was  given  to  me  by  Weingarten 

21  who  was  concerned,  at  a  point  in  time  when  it  was 

22  still  not  public,  how  it  would  be  utilized. 
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1  And  as  I  recall,  what  I  said  to  him  and 

2  what  Jim  Cottos  agreed  to  as  our  procedure  for  both 

3  of  these  diaries,  both  Altman's  diary  and  this  diary, 

4  was  that  the  witnesses  would  be  asked  questions.   And 

5  as  long  as  they  answered  in  accordance  with  their 

6  diary  entries,  they  would  not  have  a  copy  of  the 

7  diary  appended  to  the  transcript.   That  was  the  way 

8  we  proceeded. 

9  Then  I  think  there  was  some  sort  of 

10  dispute  -- 

1 1  MR.  O'CALLAGHAN:    Why  don't  we  go  off  the 

12  record  for  a  second. 

13  (Discussion  off  the  record.) 

14  THE  WITNESS:   Now,  just  to  back  up  here  a 

15  minute.    I  had  a  copy  of  Steiner's  diary.   They  had  a 

16  copy  of  the  Altman  diary.   You  may  recall  that  Jim 

17  Cottos  sent  me  an  E-mail  early  on  telling  me  he 

18  didn't  want  me  to  talk  directly  to  the 

19  investigators.   So  for  the  most  part,  I  had  no 

20  conversations  with  the  investigators. 

21  I  believe  I  have  some  vague  recollection 

22  that  there  may  have  been  confusion  on  the 

41-380  97-39 
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1  investigators'  part  as  to  how  they  could  use  the 

2  diaries  for  questioning.    But  they  had  the  diaries 

3  and  it  was  up  to  them  how  to  use  them. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      I  guess  my  specific  question  is  whether  you 

6  recall  having  a  meeting  with  Mr.  Weingarten  at  1 1:00 

7  the  night  before  Mr.  Steiner's  interview. 

8  MR.  PORTNOY:    I'm  just  going  to  state  for 

9  the  record  an  objection  because  the  resolution  speaks 

10  to  whether  the  report  issued  by  OGE  or  related 

1 1  deposition  transcripts  were  either  improperly 

12  released  to  the  White  House,  or  were  used  to 

13  communicate  to  White  House  officials,  or  to  others, 

14  confidential  RTC  information. 

15  At  this  point,  we're  discussing  a 

16  deposition  that  hadn't  been  occurred  yet.    So  it's 

17  fairly  difficult  to  see  how  the  transcript  of  that 

18  deposition  could  have  been  conveyed  to  anybody.   With 

19  that  objection  ~ 

20  BY  MR.  O'CALLAGHAN: 

21  Q      You  can  answer  the  question.   Whether  you 

22  recall  having  a  meeting  with  — 
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1  A      I  don't  recall.   I  know  I  met  with  him  on 

2  more  than  one  occasion.   I  don't  recall  the  times  of 

3  the  meetings  or  their  dates. 

4  Q      And  did  you  have  any  discussion  with  him 

5  with  regard  to  questions  prepared  for  Mr.  Steiner's 

6  interview? 

7  A      I  don't  recall  having  such  a  conversation, 

8  no. 

9  Q      Do  you  generally  recall  having 

10  conversations  with  witnesses'  attorneys  about 

1 1  conversations  that  are  going  to  be  asked  in  a 

12  deposition? 

13  A      I  discussed  with  him  generally  how  the 

14  deposition  was  going  to  be  conducted,  yes. 

1 5  Q      What  were  the  general  discussions? 

16  A      There  are  going  to  be  two  investigators, 

17  one  from  RTC  and  one  from  the  IG's  office.   They're 

18  going  to  be  sworn  statements,  there's  going  to  be  a 

19  transcription.   That  was  the  general  discussion. 

20  Q      Were  there  any  discussions  of  the  specific 

21  questions  that  were  going  to  be  asked  in  the 

22  deposition? 
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A      I  don't  recall  having  any  such  discussions, 
no.   Except  now,  let  me  just  say,  we  were  talking 
about  how  the  diaries  were  going  to  be  used.    Insofar 
as  it  was  a  hope  on  the  part  of  the  defense  counsel 
that  the  diary  entries  would  be  treated  in  a 
confidential  manner  and  that  witnesses  would  be  asked 
questions  related  to  the  diaries  without  having  to 
make  the  diaries  a  part  of  the  record,  insofar  as  I 
had  those  discussions,  yes. 

Q      Were  specific  parts  of  the  diary  identified 
as  to  what  questions  were  going  to  be  asked? 

A      As  to  what  ~ 

Q      I'll  ask  the  question  again.   It  wasn't 
very  well  stated. 

Were  portions  of  the  diaries  identified  as 
subject  questions? 

A      I  may  have  said  to  somebody  looking  at  this 
one  page  of  Steiner's  documents  ~  and  I  have  no 
independent  recollection  of  this  --  but  it  would  be 
my  practice  to  say  something  like  well,  look,  he's 
going  to  have  to  answer  questions  about  ~  you  may 

not  consider  that  significant,  but  obviously  he's 
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1  going  to  have  to  answer  questions  about  X,  Y  and  Z  in 

2  the  diary. 

3  Remember,  I  had  never  seen  the  diary  before 

4  and  now  I  have  the  defense  counsel  who  is  telling  me 

5  he  doesn't  want  his  client  questioned  about  it.    And 

6  it  would  seem  to  me  to  be  perfectly  natural  to  say  in 

7  response  to  that  well,  you  may  not  want  your  client 

8  questioned  about  it,  but  he's  certainly  going  to  have 
to  answer  questions  about  it. 

But  I  can  tell  you  I  never,  ever  gave  any 
attorney  for  any  of  these  people,  these  witnesses 
copies  of  any  of  the  questions  that  I  had  developed 
concerning  the  questioning  of  their  witnesses. 

Q      Did  you  ever  have  any  discussions  about  the 
questions  you  developed? 

A      With  whom? 

Q      With  the  attorneys  for  any  of  the 
witnesses. 

A      I  just  explained  to  you  how  with  regard  to 
the  diary. 

Q      Other  than  that?   I'm  sorry. 

A      Not  that  I  recall,  no. 
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1  Q      Did  you  have  any  discussions  with 

2  Ms.  Sherburne  about  meetings  you  had  with 

3  Mr.  Weingarten,  is  that  something  you  would  have 

4  done? 

5  A      I  don't  recall.   I  don't  have  any 

6  independent  recollection  of  telling  her  whether  or 

7  not  I  met  with  Weingarten. 

8  Q      I'm  just  going  to  show  you  what  bears  a 

9  Bates  stamp  532.    I'll  identify  it  for  the  record. 

10  It's  a  one-page  document.   It  appears  to  have  copies 

1 1  of  three  phone  message  slips,  and  top  two  are 

12  addressed  to  Francine,  and  the  middle  one  doesn't 

13  seem  to  have  an  address  on  it,  but  it  says  it's  from 

14  Jane  Sherburne.   Time  4:37.    And  there's  a  notation 

15  says  "Reid  Weingarten  adjusts  Steiner  interview  to" 

16  and  then  a  notation  I  don't  recognize,  it  says  10:30 

17  and  a  number  429. 

18  A      Josh  Steiner,  there's  an  at  10:30.   The  12 

19  is  referring  to  the  date  of  the  interview,  which  was 

20  July  12th.    July  12th  at  10:30. 

21  Q      My  first  question  is,  is  this  a  message 

22  slip  that  was  intended  for  you? 
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1  A      I  have  no  idea. 

2  Q      Do  you  recognize  the  handwriting? 

3  A      I  don't  know  where  you  got,  where  it  came 

4  out  of.    If  it  was  — 

5  Q      Do  you  recognize  the  handwriting  on  it? 

6  A      No,  I  don't.    It's  not  my  handwriting. 

7  Q      Is  it  anyone  who  worked  for  you  at  the 

8  time? 

9  A      I  don't  recognize  it.    That  doesn't  mean 

10  it's  not,  it  just  means  that  I  don't  recognize  it  as 

1 1  being  anyone's  handwriting.    During  this  period  of 

12  time,  it  was  very  important  that  we  get  the 

13  scheduling  straight  for  different  witnesses.   So  it's 

14  quite  possible  that  witnesses,  you  know,  that  she  was 

15  aware  of  when  different  witnesses  were  being 

16  interviewed. 

17  Q      Because  you  were  coordinating  interviews 

1 8  that  you  were  conducting? 

19  A      That's  correct.   Coordinating  the  timing. 

20  Q      Because  they  were  conducting  interviews 

21  also  at  the  White  House? 

A      And  because  they  needed  to  supply  witnesses 
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at  different  times  so  that  if  we  then  had  a  period  of 
time  that  we  had  blocked  out  for  Steiner,  that 
wouldn't  have  been  available  for  some  other  witness. 

Q      You  were  working  on  a  tight  schedule; 
right? 

A      Yes. 

MR.  O'CALLAGHAN:    Would  you  all  be  amenable 
to  a  lunch  break  now. 

(Whereupon,  at  1:10  p.m.,  the  deposition 
was  recessed,  to  be  reconvened  at  2:00  p.m.  this  same 
day.) 
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AFTERNOON  SESSION  (2:05  p.m.) 

Whereupon, 

FRANCINE  J.  KERNER 
resumed  the  stand  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows: 

THE  WITNESS:    Earlier,  before  the  lunch 
break,  you  asked  me  a  question  which  suggested  that 
there's  a  note  from  Ken  Schmalzbach  showing  that  I 
had  a  meeting  with  Reid  Weingarten  at  1 1 :00  p.m.  on 
July  1 1th.    And  if  you  have  any  document  that  would 
refresh  my  recollection  of  that,  I  would  like  to  see 
it  now. 

EXAMINATION  (Continued) 
BY  MR.  O'CALLAGHAN: 
Q      Well,  sure.    I'd  be  happy  to  show  you.    I 
don't  know  if  it  will  refresh  you  or  not.    Let  me 
see.   A  document  Bates  stamped  1095.    And  it's  a 
one-page  document,  a  copy  from  a  spiral-bound 
notebook  which  was  produced  to  us  by 
Mr.  Schmalzbach.  It  says  "Francine"  at  the  top  and 
then  it  has  a  date  and  then  it  has  a  number  of 
successive  dates  with  times  after  them  and  names. 
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1  And  then  it  concludes  with  "Francine  will  E-mail 

2  Cottos  on  transcripts  for  T  counsel,"  which  I  think 

3  is  Treasury  counsel. 

4  A      Well,  I  note  that  the  document  says  7  ~ 

5  Q      Before  you  make  any  notation,  I'd  like  to 

6  ask  you  first  if  you've  ever  seen  this  before. 

7  A      Never. 

8  Q      Do  you  recognize  the  handwriting  on  the 

9  document? 

10  A      No,  I  don't.   Absolutely  not. 

1 1  Q      Have  you  ever  seen  Mr.  Schmalzbach's 

12  handwriting? 

13  A      I  probably  have,  but  I  wouldn't  —  I 

14  haven't  seen  it  often  enough  to  be  able  to 

15  distinguish  it  from  anyone  else's  handwriting. 

1 6  Q      And  for  the  record,  at  the  top  of  the 

17  document,  it  says  "Francine  7/8"  and  then  there  are 

1 8  dates  and  days  of  the  week  that  follow  it.   And  the 

19  fourth  entry  down  says  "7/12,  Tuesday,  10:30  a.m.  — 

20  Josh,"  and  then  it  says  "(Weingarten  meet  with  FK 

21  Monday  11:00  p.m.)." 

22 And  at  your  request  I'm  showing  you  this  to 
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1  see  if  it  refreshes  your  recollection  whether  you  met 

2  with  Mr.  Weingarten  on  Monday,  July  1 1th  at  1 1:00 

3  p.m.  at  night. 

4  A      Well,  it  doesn't  refresh  my  recollection. 

5  I  will  say  that  the  note  seems  to  be  dated  7/8  which 

6  would  mean  — 

7  Q      Do  you  know  whether  it  is  or  not? 

8  A      Well,  at  the  top,  it  says  "Francine-7/8." 

9  And  the  earliest  date  represented  on  it  is  7/8  ~ 

10  MR.  PORTNOY:    I'd  just  like  to  ask,  when 

1 1  you  read  the  note,  you  said  meet  Monday  at  1 1:00  p.m. 

12  I'd  like  to  ask  the  witness  whether  that  could  be 

13  Monday  the  1 1th  in  the  afternoon.   I  just  don't  want 

14  the  record  to  reflect  a  particular  interpretation  of 

15  the  statement. 

16  MR.  O'CALLAGHAN:    The  reason  I  didn't 

17  initially  use  this  document  to  refresh  the  witness's 

18  recollection  is  because  the  witness  didn't  produce 

19  it.   The  witness  has  just  testified  that  she's  never 

20  seen  it  before,  so  I  don't  know  how  she  can  comment 

21  as  to  v/hether  or  not  ~ 

THE  WITNESS:    It's  a  fair  comment  actually 
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because  it  does  say  "Weingarten  meet  with  FK  Monday 
11:00  p.m."    I  don't  know.    The  12th  is  Tuesday 
according  to  this.    This  was  written  down  on  7/8.    I 
don't  know  where  he  got  this  information  from. 

However,  I  will  point  out  that,  in  the 
documents  I've  produced  for  the  committee,  there's  a 
Bates  stamp  number  000007  which  is  an  E-mail  from  Jim 
Cottos  to  me  for  July  1 1th,  1994,  8:48  a.m.  and  that 
he  refers  to  an  E-mail  I  sent  him  at  2:08  a.m.  on  the 
1 1th.    We  were  working  very  long  hours  then,  around 
the  clock,  and  so  I  certainly  would  have  been  in  the 
office  at  1:00  p.m. 

I'd  also  like  to  point  out  that  the  next 
day  was  Josh  Steiner's  testimony,  and  it  may  well  be 
that  Mr.  Weingarten  had  come  into  the  building  -- 
Josh  Steiner  worked  in  the  same  building  that  I 
worked  in  too  -  in  order  to  meet  with  his  client. 

Aside  from  that,  I  have  no  recollection  of 
when  I  met  with  him. 

MR.  O'CALLAGHAN:    Okay.   That  was  the  only 
question.   Thank  you. 

MR.  PORTNOY:    Off  the  record. 
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(Discussion  off  the  record.) 

BY  MR.  O'CALLAGHAN: 
Q      Okay.    Back  on  the  record.   During  the 
course  of  the  investigation,  were  there  any 
negotiations  with  the  White  House  or  counsel  for 
White  House  witnesses  with  regard  to  the  scope  of  the 
questioning? 

A      There  was  an  agreement.   An  issue  came  up 
about  whether  or  not  we  would  question  witnesses 
about  whom  they  gave  information  to,  White  House 
witnesses  about  whom  they  gave  information  to.    So 
let's  say,  it  was  a  question  of  Mr.  Nussbaum  received 
some  information,  and  then  he  may  have  conveyed  it  to 
Mr.  Podesta  ~  I'm  just  making  up  names  off  the  top 
of  my  head.   The  question  then  would  be  would  our 
inquiry  go  to  the  next  level  and  would  we  ask 
Mr.  Podesta  at  that  point  whom  he  had  conveyed  the 
information  to,  or  whether  -  would  we  ask 
Mr.  Nussbaum  whether  he  knew  who  Podesta  had  conveyed 
it  to. 

I  think  that  was  the  issue,  and  I  don't 
know  that  RTC,  the  AIGI  at  RTC  and  Jim  Cottos,  what 
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1  they  finally  agreed  to  in  resolving  that. 

2  Q      You  don't  know  what  the  agreement  was? 

3  A      I  don't  recall.   I  don't  recall. 

4  Q      Who  is  the  AIGI  --  wait. 

5  A      The  AIGI? 

6  Q      Yes. 

7  A      At  RTC? 

8  Q      Correct. 

9  A      I  don't  remember  his  name. 

10  Q      Was  it  Clark  Blight  or  Steven  Switzer? 

1 1  A      One  of  them  was  the  deputy,  because  you  are 

12  refreshing  my  recollection.   One  was  the  deputy  and 

13  one  was  the  AIGI.    I  think  Clark  was  the  AIGI. 

14  Q      And  -- 

15  A      There  was  a  dispute  among  the  investigators 

16  about  how  far  the  questioning  should  go  with  regard 

17  to  that.   And  I  think  there's  an  E-mail  that  reflects 

18  that  Jim  Cottos  said  that  he  was  having  trouble,  you 

19  know,  keeping  RTC  to  the  questions  that  he  thought 

20  encompassed  the  investigation. 

21  Because  we  were  interested,  let  me  just 

22  explain  this  —  we  were  interested  in  who  Treasury 
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1  gave  the  information  to  -  because  we  were  interested 

2  in  whether  Treasury  people  had  miscommunicated  or 

3  communicated  information  that  shouldn't  have  been 

4  communicated.  Once  the  information  had  been 

5  communicated  to  the  White  House,  then  it  was  the 

6  responsibility  of  the  White  House  to  determine 

7  whether  or  not  the  person  who  got  the  information 

8  had,  you  know,  improperly  communicated  it  to  anybody 

9  else. 

10  Q      Were  there  any  agreements  reached  with  the 

1 1  White  House  with  regard  to  what  the  scope  of  the 

12  questioning  would  be? 

13  A      You  mean  other  than  what  I  just  described? 

14  Q      Well,  with  the  White  House,  I  mean  not  with 

1 5  regard  to  between  the  ~ 

16  A      Well,  that  was  an  issue  that  was  also 

17  raised  with  the  White  House. 

18  Q      And  who  was  it  raised  with? 

19  A      I'm  not  sure.    I  don't  remember.   I 

20  remember  it  as  an  issue. 

21  Q      Were  you  engaged  in  discussions  regarding 

22  that  issue  with  the  White  House? 
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1  A      You  know,  I  don't  remember.   I  know  it  was 

2  a  general  concern.   I  don't  remember  ~  the 

3  disagreement,  if  there  was  any  disagreement,  it  was 

4  between,  I  think,  the  RTC  and  Treasury.   I'm  not  sure 

5  it  extended  to  the  White  House. 

6  Q      What  was  the  White  House's  view  on  what 

7  appropriate  questions  were? 

8  MR.  PORTNOY:    I  don't  know  that  she's 
testified  that  the  White  House  had  a  view. 

MR.  O'CALLAGHAN:    I'm  asking  if  she  knows. 
THE  WITNESS:    Right.    I  don't  recall  what 
the  White  House  position  was.    I  have  a  vague 
recollection  that  they  only  wanted  it  to  go  one 
level,  as  I've  described  it,  that  it  would  go 
Nussbaum  and  then  who  Nussbaum  gave  it  to,  beyond 
that,  they  felt  that  they  were,  I  think,  as  I  recall, 
that  they  were  encroaching  on,  you  know,  privilege 
and  that  they  were  going  to  take  care  of  that  end. 
BY  MR.  O'CALLAGHAN: 
Q      That  they  would  take  care  of  it  during  the 
course  of  their  investigation  — 

A      That's  right. 
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1  Q      --  of  conduct  by  White  House  officials? 

2  A      Right. 

3  Q      Did  Mr.  Schmalzbach  ever  have  conversation 

4  or  relate  the  contents  of  discussions  he  had  with 

5  Ms.  Sherburne  with  regard  to  transcript  discussions? 

6  A      No. 

7  Q      When  the  transcripts  were  given  to 

8  Mr.  Schmalzbach  on  the  18th  -- 
A      Yes. 

Q      --  how  were  they  delivered  to  him? 
A      Well,  as  I  said  before,  I  was  on  the  floor 

above  him,  and  there's  this  big  winding  staircase. 
You  go  down  it  and  you  are  basically  at  his  offices. 
You  go  up  it  and  you're  at  mine.    I  think  he  sent  up 
a  secretary  to  do  the  Xeroxing.    I  think  he  was 
taking  care  of  making  copies  for  his  own  office. 
That's  what  I  recall. 

Q      It's  your  recollection  that  a  secretary 
from  his  office  came  up  to  your  office  and  made 
copies  up  there  and  then  brought  them  back? 

A      No,  I  think  she  may  have  taken  them  with 
her  to  make  copies.   I  would  have,  of  course, 
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1  directed  her  as  to  what  to  take,  more  so  than  on  my 

2  staff. 

3  Q      Do  you  recall  doing  that? 

4  A      I  have  a  vague  recollection  that  it  was 

5  done  by  a  secretary  from  his  office  because  he  had 

6  the  manpower  and  I  didn't. 

7  Q      How  many  copies  did  he  make  on  the 

8  transcripts? 

9  A      He,  his  secretary? 

10  Q      His  secretary,  yes? 

11  A      I  have  no  idea. 

12  Q      Do  you  know  how  many  copies  he  had  in  his 

13  office  after  the  18th? 

14  A      I  have  no  idea. 

1 5  Q      Were  you  ever  told? 

16  A      No. 

17  Q      Did  you  put  any  limitations  on  the  number 

18  of  copies  that  can  be  made  of  the  transcripts? 

19  A      No. 

20  Q      On  the  1 8th,  had  Mr.  Schmalzbach  made 

21  specific  requests  again  for  the  transcripts? 

22 A      Well,  the  note  you  showed  me  showed  that  he 
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1  was  asking  for  it,  I  think,  on  July  8th.    I  don't 

2  have  any  recollection  of  his  having  requested.   There 

3  was  something  that  propelled  me  to  consult  Bob  Cesca 

4  and  Jim  Cottos.    It  could  have  been  Schmalzbach' s 

5  request.   I  don't  have  any  independent  recollection. 

6  Q      Do  you  recall  whether  you  came  to  the 

7  conclusion  yourself  that  it  was  the  right  time  to  ask 

8  Mr.  Cottos  and  Mr.  Cesca  whether  it  was  okay  to  give 

9  the  transcripts  to  Mr.  Schmalzbach? 

10  A      I  don't  know  whether  I  ~  whether  it  was 

1 1  self-initiated  on  my  part.    I  don't  recall. 

12  Q      This  might  help  refresh  your  recollection. 

13  But  did  Mr.  Schmalzbach  give  you  ideas  of  specific 

14  purposes  that  they  were  going  to  put  the  transcripts 

1 5  to,  to  what  uses  they  were  going  to  put  them  to? 

16  A      I  don't  recall.   I  don't  recall  that. 

17  Q      Did  he  ever  tell  you? 

18  A      He  may  have  told  me.    I  don't  recall  a 

19  conversation  with  him  as  to  what  he  was  going  to  do 

20  with  the  transcripts. 

21  Q      Did  he  tell  you  after,  what  uses  he  put 

22  them  to? 
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A      Well,  for  one  thing,  I  know  one  use  they 
put  the  transcripts  to,  of  my  own  knowledge,  was  that 
they  reviewed  the  transcripts  against  the  chronology 
that  we  produced  and  came  up  with  comments  about  the 
chronology.   That  was  one  use  they  put  it  to. 

They  also  summarized  what  each  witness 
said.   They  created  a  summary  of  what  each  witness 
had  said,  and  they  gave  me  a  copy  of  that  as  well. 

Q      You  got  a  copy  of  the  summaries? 

A      Yes,  and  it  was  produced  to  the  committee. 
Aside  from  that,  there  was  the  restriction,  as  we've 
discussed,  about  not  using  ~  not  sharing  the 
transcripts  among  the  witnesses  until  July  26th.    I 
don't  have  any  specific  recollection  of  any  other 
discussion. 

Q      Okay.    Why  was  the  date  July  26th  chosen? 

A      That  was,  I  think,  when  the  Senate  Banking 
Committee  was  scheduled  to  have  completed  its 
depositions  of  Whitewater  witnesses. 

Q      Senate  Banking  Committee  or  Senate/House, 
was  it  House  or  Banking,  do  you  recall? 

A      It's  in  that  note,  the  July  18th  E-mail, 


whatever  that  says.   And  I  have  in  mind  that  that  was 
the  26th,  but  I  may  have  the  date  wrong. 

Q      I'll  show  it  to  you.    Just  to  make  sure. 

A      I  don't  know  whether  the  26th  was  the  date 
that  they  originally  contemplated  or  that  turned  out 
to  be  the  date. 

Q      Okay.    I  just  showed  you  366. 

A      Okay.    Well,  thank  you  for  refreshing  my 
recollection.   It  doesn't  have  a  date.    It  simply 
says  that  "Secretary  Bentsen  will  not  permit  these 
transcripts  to  be  shared  among  agency  employees  until 
the  Senate  Banking  Committee  completes  its 
depositions."   So  it  was  the  Senate  Banking 
Committee. 

Q  Do  you  know  if  the  transcripts  were  shared 
with  witnesses  before  the  end  of  the  Senate  Banking 
Committee  depositions? 

A      I  have  no  knowledge  of  that.   And  when  you 
say  "shared  with  witnesses,"  just  to  remind  us  all, 
on  July  1 8th  witnesses  started  getting  copies  of 
their  own  transcripts. 

Q      For  purposes  of  correction? 
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1  A      Yes,  and  they  were  certainly  allowed  to 

2  make  a  copy  and  keep  a  copy  if  they  so  desired.   And 

3  so,  you  know,  they  were  under  no  restriction 

4  regarding  whom  they  could  share  those  transcripts 

5  were. 

6  Q      Were  the  witnesses  all  or  some  of  the 

7  witnesses  asked  to  keep  the  contents  of  the 

8  interviews  confidential  at  any  time? 

9  A      I  don't  recall.   If  they  were,  it  was  at 

10  the  beginning  of  each  transcript.   I  don't  recall 

1 1  whether  or  not  they  were  asked  to  do  that. 

12  Q      Do  you  recall  if  that  was,  if  you  had  a 

13  discussion  with  anyone  whether  that  was  desirable  or 

14  not? 

15  A      No,  I  don't  recall  discussion  about  that; 

16  which  is  not  to  say  one  didn't  take  place.   I  always 

17  like  to  say  that  for  the  record.   That's  not  an 

18  unequivocal  no.    It's  an  -  I  don't  have  an 

19  independent  recollection. 

20  MR.  O'CALLAGHAN:    Can  we  go  off  the 

21  record. 

22 (Discussion  off  the  record.) 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      You  stated  earlier  that  one  of  the  uses  of 

3  Mr.  Schmalzbach  and  people  working  with  him  put  the 

4  transcripts  to  was  to  prepare  summaries;  is  that 

5  correct? 

6  A      Yes. 

7  Q      I'd  just  like  to  show  you  for 

8  identification  a  document  which  is  several  pages 

9  long.    It's  Bates  stamped  015244  through  015335. 

10  A      Whose  production  is  that,  if  I  might  ask? 

11  Q      I'd  rather  just  have  you  look  at  it  and 

12  tell  me  if  you've  ever  seen  it  before. 

13  A      I've  never  seen  the  top  sheet  before. 

14  Q      Absent  the  top  sheet. 

15  A      I  don't  know  whether  I've  seen  all  of  the 

16  contents  of  this  document  before.   If  I  knew  whether 

17  or  not  it  was  an  IG  production,  I'd  be  able  to  tell 

18  you.    If  it's  not  from  the  IG's  office,  I  can't  state 

19  with  certainty  whether  or  not  I've  seen  it  before. 

20  It  certainly  looks  like  portions  of  pages  that  I 

21  would  have  had  up  in  the  IG's  office.   Whether  I  had 

22  every  page,  I  can't  tell  you. 
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1  Q      Okay.   I  would  just  like  to  ask  you  some 

2  more  general  —  or  specific  questions  with  regard  to 

3  specific  pages.   I'd  like  to  direct  your  attention  to 

4  page  015250. 

5  A      0152  what? 

6  Q      50. 

7  A      That's  Roger  Altman? 

8  Q  Correct.  And  this  portion  of  the  document 
which  says  "Roger  Altman"  appears  to  be  two  pages 
long.    If  you'll  turn  to  the  next  page  015251. 

A      Right. 

Q      Are  those  two  pages,  do  those  appear  to  be 
summaries  of  the  type  that  Mr.  Schmalzbach  and 
Mr.  McHale  prepared  that  you  were  referring  to? 

A      Well,  I  don't  know  that  they  prepared  it. 
It  may  have  been  someone  on  their  staff,  number  one. 
Number  two,  I'm  not  sure  about  the  heading  looking 
the  same  as  what  I  saw.   And  I'm  not  sure  that  I  ever 
saw  this  particular  document.    I  mean,  I  have 
produced,  for  the  Committee,  summaries  that  I  was 
given,  that  I  have  in  my  possession.    I  can't  tell, 

off  the  top  of  my  head,  whether  this  is  one  of  the 
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1  documents  that  I've  produced  for  the  committee.   And 

2  if  I  haven't  produced  it  for  the  committee,  then  I've 

3  never  seen  it  before. 

4  Q      I'm  just  asking  independent  of  referring  to 

5  your  production. 

6  A      I  understand.   But  I'm  just  trying  to 

7  explain  to  you  that  I  have  no  way  of  knowing  whether 

8  or  not  what  you  have  here  is  complete.   It  may  be  a 
more  complete  set,  it  may  be  a  different  set  than 
what  I  have  in  my  papers.   And  if  it's  not  what  I 
have  in  my  papers,  then  I  can't  be  certain  that  I've 
ever  seen  it  before. 

Q      Okay.    Do  these,  taking  a  look  at  the 
various  summaries  which  appear  — 

A      This  is  the  sort  of  summary  that  the 
general  counsel's  office  did,  that  I  can  say. 

Q      Okay.   Thank  you.    Did  the  general  counsel 
folks  who  worked  on  the  summaries  ~ 

A      And  I  should  --  again,  I'm  talking  about 
McNamara,  McHale,  and  Schmalzbach. 

Q      Do  you  know  who  prepared  the  summaries  that 
we're  referring  to  in  that  office  specifically? 
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1  A      No. 

2  Q      Do  you  know  who  assisted  Mr.  Schmalzbach, 

3  Mr.  McHale  and  Mr.  McNamara  during  this  time  period? 

4  A      Peter  Rittling  and  David  Dougherty  were  the 

5  names  of  two  attorneys  who  assisted.   Also  Mark 

6  Kingston  who  represented  Dennis  Foreman. 

7  Q      With  regard  to  the  summaries  that  you 

8  described  that  they  prepared,  were  you  told  the 

9  purpose  or  the  reason  why  they  were,  why  they  were 

10  prepared,  for  what  purpose? 

11  A      No. 

12  Q      Have  you  since  learned? 

13  A      No. 

14  Q      I  believe  you  stated  earlier  that  you 

15  submitted  suggestions  to  the  —  for  changes  in  the 

1 6  draft  report  that  was  produced  by  the  two  IG  offices; 

1 7  is  that  correct? 

18  A      Excuse  me?   I'm  sorry.    My  mind  slipped  for 

19  a  minute. 

20  Q      That's  fine.    Well,  I'll  just  ask  you  the 

2 1  question  rather  than  try  to  paraphrase  your 

22  testimony. 
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1  Did  you  provide  suggestions  or  comments  or 

2  suggested  edits  to  the  draft  report  that  was  prepared 

3  by  the  two  IG  offices,  draft  chronology? 

4  A      That  was  prepared,  that  we  were  preparing? 

5  Q      Correct. 

6  A      It  was  a  joint  effort,  yes. 

Q      I'd  like  to  show  you  a  document  Bates 

8  stamped  035  through  038. 

9  A      Yes,  that's  a  document  I  prepared  —  well, 

10  I  prepared  the  typewritten  portions  of  the  document. 

1 1  There  are  handwritten  notes  on  the  document;  some  of 

12  which  are  mine,  some  of  which  are  not  mine. 

1 3  Q      Can  you  identify  which  handwritten  portions 

14  of  this  document  are  your  handwriting? 

15  A      Well,  this  isn't  a  very  good  copy,  but  on 

16  the  first  page  035,  there's  something  in  the  margin 

17  which  says  "should  be"  --  "should  be  reworded,"  I 

18  think  that's  probably  what  it  says.   That's  my 

19  handwriting. 

Q      And  where  else  does  it  appear? 
A      On  the  next  page,  page  2,  there's  the  third 
paragraph  which  says  "problems,  chron  should"  and 
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1  there's  an  insert  "probably  reflect  her  testimony," 

2  that's  my  handwriting. 

3  Q      Okay.   Anywhere  else? 

4  A      On  page  038,  and  the  previous  page  with  the 

5  word  ~  probably  was  036,  that's  the  Bates  stamp 

6  number.   There's  a  circle  around  the  top  full 

7  paragraph  that  brings  something  down  to  the  bottom, 

8  and  I  believe  that's  my  handwriting  as  well. 
Q      And  what  makes  you  believe  that's  your 

handwriting  on  that  page? 

A      I  think  that  that's  on  the  version  of  the 
document  I  have  that  doesn't  have  anybody  else's 
handwriting  on  it. 

Q      Do  you  remember  making,  suggesting  that 
change  to  the  document  you  produced? 

A      Which  change? 

Q      The  circle  with  the  arrow. 

A      Well,  that  was  just  suggesting  that 
something  be  moved  to  a  different  place. 

Q      Correct.    I  mean,  do  you  recall  — 

A      Yeah,  well,  if  I  circled  it  and  moved  it 
down,  as  I  believe  I  did,  then  it  was  my  suggestion. 


1  But  it  doesn't  seem  to  —  I  think  that  the  reason  I 

2  moved  it  down,  reading  the  paragraph,  is  because  it 

3  doesn't  relate  to  the  chron  specifically.   It's 

4  giving  them  additional  information  about  something 

5  that  was  submitted  by  Hanson's  attorneys  literally  at 

6  the  1 1th  hour  at  some  point  late  last  night.    So  that 

7  it  was  not  in  the  right  spot. 

8  This  was  typed,  by  the  way,  at  my  home  late 
in  the  evening  on  a  hand  typewriter.    I  didn't  own  a 
computer  at  that  time,  and  if  I  had  owned  a  computer, 
I  just  would  have  moved  it  down  automatically. 

Q      Okay.    And  just  to  show  you  the  first  page 
of  the  document,  there's  a  fax  line  which  reads 
July  -- 

A      Yes.    Kinko's,  I  faxed  it  from  Kinko's  to, 
right  after  midnight,  I  think  to  the  offices  of  Bob 
Cesca  and  Jim  Cottos  because  what  was  happening  is 
Jim  tended  to  come  in  very  early  in  the  morning  and  I 
tended  to  come  in  later  because  I  have  young  kids 
that  I  would  get  off  to  school  and  then  I  would  stay 
later.   So  in  order  to  give  both  Bob  and  Jim  ~  Bob 
also  would  come  in  early  —  an  opportunity  to  see 
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1  this  first  thing  in  the  morning,  I  faxed  it  to  them 

2  late  at  night. 

3  Q      And  just  for  the  record,  the  fax  line  July 

4  21,  '94,  is  that  consistent  with  your  recollection? 

5  A      Oh,  yes. 

6  Q      Thank  you. 

7  A      Now,  there  are  a  lot  of  crossing  outs,  and 

8  that's  not  my  handwriting. 

9  Q      Other  than  the  people  in  the  IG's  office, 

10  people  working  on  the  investigation,  did  other  people 

1 1  contribute  comments  or  edits  to  the  draft  report? 

12  A      Sure. 

13  Q      And  who  else  did  that? 

14  A      OGE  did  a  lot,  and  then  OGC  had  a  few 

1 5  comments  that  they  contributed.  Now,  the  draft 

16  report,  when  we  talk  about  the  draft  report,  we're 

1 7  talking  about  the  chronology  that  appeared  at  the 

1 8  front,  and  it  was,  the  purpose  of  that  chronology  was 

19  to  focus  on  some  of  the  more  important  points.    The 

20  plan  was  to  have  a  chronology  at  the  front  and  the 

21  transcripts  behind,  so  that  the  public  and  Congress 

22  would  have  the  actual  transcripts  and  they  could 
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1  utilize  those  transcripts  as  they  saw  fit. 

Q      How  many  times  would  you  say  OGE 

3  contributed  to  revisions  to  the  report? 

4  A      How  many  times? 

5  Q      Yes. 

6  A      Okay.   Any  time  they  contributed  a  revision 

7  with  the  possible  exception  of  the  last  evening 

8  before  the  final  report  was  issued  — 

9  Q      I'm  sorry,  when  was  the  final  report 

10  issued? 

11  A      I  think  it  was  issued  that  Friday.    I  may 

12  have  said  the  date  wrong  the  last  time.   The  23rd, 

13  then  seven  days  later  would  have  been  the  30th.    So  I 

14  think  it  was  the  29th.    I  think  it  was  the  29th  of 

15  July  that  we  issued  our  report.    And  then  OGE  issued 

16  its  opinion  on  the  30th,  and  then  the  Secretary  made 

17  it  public  on  the  31st. 

Q      Was  there  a  draft  that  was  sent  to  the 

1 9  Secretary  and  OGE  earlier  than  that? 

A      Yes,  the  draft  was  sent  on  the  22nd  to  both 

21  those  groups. 

Q      Who  contributed  to  that  draft? 
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1  A      To  that  draft? 

2  Q      Correct. 

3  A      I  don't  know  whether  OGE  contributed  to 

4  that  draft,  but  if  they  did  contribute  to  that  draft, 

5  there's  a  record  of  it.    I  mean,  there's  a  fax  and 

6  whatever  the  date  of  that  fax  is,  that's  the  date 

7  they  contributed.   I  certainly  contributed.   OGC  did 

8  not  contribute  to  that  draft.    Whatever  they 

9  suggested  was  between  the  draft  report  and  the  final 

1 0  report. 

1 1  Q      And  how  did  they  become  involved  in  the 

12  drafting  process? 

13  A      Well,  they  got  the  draft -- well,  they 

14  didn't  become  involved  in  the  drafting  process  in 

15  that  ~  that  has,  again,  a  connotation  to  it  —  well, 

16  let  me  explain  what  happened  — 

17  Q      Well,  they  participated;  right? 

18  A      Well,  not  really.   They  didn't  do  it  by 

19  invitation.   On  the  22nd  of  July -- 

20  Q      Well,  they  participated  in  the  — 

21  A      Well,  let  me  tell  you  what  happened.   On 

22  the  22nd  of  July  we  issued  the  draft  report. 
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1  Sometime  during  the  course  of  the  following  week, 

2  Steve  McHale  approached  me  and  said  look,  you  know, 

3  yours  is  an  independent  investigation. 

4  And  I  always  like  to  qualify  things.    I 

5  always  like  to  qualify  this,  given  what  I'm  about  to 

6  say,  so  please,  it's,  your  independent,  but  here's  a 

7  sheet  of  suggested  changes,  some  of  which  are  minor, 

8  not  much  substantive.   If  you  consider  it  appropriate 

9  to  make  these  changes,  you  know,  because  you  consider 

10  that  they  more  accurately  or  fairly  reflect  what's  in 

1 1  the  chron,  that's  great.   If  you  don't  want  to  make 

12  these  changes,  that's  fine,  too.    That  was  the 

13  general  gist  of  what  he  said  to  me. 

14  Q      Do  you  recall  when  that  conversation  took 

15  place? 

16  A      Sometime  between  the  22nd  and  the  next 

17  Friday  which  was  the  29th.   Now,  with  regard  to  those 

1 8  changes,  there  was  a  final  drafting  session  on  the 

19  28th  of  July.   Now,  at  that  drafting  session,  there 

20  were  both  IGs,  both  AIGIs,  at  least  three  of  the  four 

21  investigators,  both  counsels  to  the  IG,  and  we  were 

22  in  phone  communication  with  OGE.    At  that  meeting  we 
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1  sat  around  a  big  table  and  we  went  through  the 

2  chronology  line  by  line. 

3  As  part  of  that  process,  I  held  a  couple  of 

4  pages  of  OGC's  comments  and  I  said  to  everybody, 

5  these  are  comments  from  our  Office  of  General 

6  Counsel,  the  attorneys  who  are  handling  this  for  the 

7  Secretary.  Here's  what  they  suggest.   And  then  we 

8  went  down  each  change  and  they  were  voted  up  or  they 

9  were  voted  down.    And  that's  how  whatever  suggestions 

10  they  had  were  considered. 

11  Q      So  you,  you  identified  the  changes  that  you 

12  had  as  coming  from  the  Office  of  General  Counsel? 

13  A      Absolutely. 

14  Q      Was  there  a  reaction  to  that  by  anyone  in 

1 5  the  meeting? 

16  A      No,  everybody  understood  what  happened. 

1 7  The  report  had  gone,  the  draft  report  had  gone  to  the 

18  Secretary.  He  had  certain  people  within  his 

19  organization  who  were  handling  the  legal  review  and 

20  analysis.   Everybody  knew  who  those  people  were  and, 

2 1  you  know,  they  understood  where  the  changes  were 

22  coming  from. 
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1  Q      Other  than  the  ~  well,  let  me  go  back  to 

2  when  Mr.  McHale  approached  you  with  the  suggested 

3  changes. 

4  Did  you  express  a  reaction  to  him  when  he 

5  handed  them  over  to  you,  did  you  say  thank  you,  or 

6  did  you  say  — 

A      I  don't  recall  what  I  said  to  him.    I  don't 

8  recall. 

9  Q      But  you  recall  specifically  what  he  said  to 

10  you? 

11  A      I  recall  specifically  what  he  said  to  me 

12  because  I  remember  his  being  very  careful  about  the 

13  fact  and  feeling  awkward  about  the  fact  that  he  was 

14  giving  me  the  piece  of  paper.   And  this  is  a  common 

15  reaction  that  people  have  when  they  make  any 

16  suggestion  to  an  IG's  office,  because  on  the  one 

17  hand,  they  want  to  give  input,  they  want  their  ideas 

18  to  be  considered.  On  the  other  hand,  you  know,  they 

19  want  it  clear  that  they  recognize  your  independence 

20  and  that  you're  in  charge  of  the  investigation.   And 

21  from  my  perspective,  I  can't  remember  a  single  change 

22  that  was  suggested  there. 
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1  Q      Do  you  remember  trying  to  make  him  feel 

2  more  at  ease  about  his  approaching  you  with  the 

3  suggestions? 

4  A      I  didn't  think  it  was  any  big  deal  that  he 

5  was  giving  me  copies.   I  don't  think  I  did.    I  don't 

6  recall  being  concerned  about  it  in  any  way.    I  may 

7  have  ~  I  may  have  expressed  concern.   I  don't  really 

8  recall.  I  don't  recall. 

9  Q      Did  he  tell  you  who  participated  in  putting 

10  together  the  document  that  he  had  given  you? 

11  A      No. 

12  Q      Did  anyone  from  OGC  give  you  any  other 

13  edits  or  suggested  revisions  to  the  draft? 

14  A      No,  absolutely  not. 

15  Q      It  was  just  that  one  time,  right? 

16  A      They  were  really  lawyer-like  comments.   You 

17  know,  the  chron  says  this,  we've  compared  it  to  the 

18  transcript.   We  don't  think  it's  an  accurate 

19  reflection  of  the  transcript.   And  every  change  was 

20  backed  up  by  some  reference  to  the  transcript  so  it 

21  wasn't  just  general  we'd  like  you  to  change  this 

22  please,  it  was  always  tied  back  to  a  transcript. 
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1  Q      I'd  like  to  show  you  a  document  Bates  stamp 

2  01564  and  I  believe  it's  a  5  that  follows.    It's  kind 

3  of  hard  to  see  because  of  the  copy  and  it  goes 

4  through  015647.    And  the  question  is,  have  you  ever 

5  seen  this  document? 

6  A      Well,  this  could  be  the  pages  that  Steve 

7  handed  me,  Steve  McHale  handed  me.    I  note  that  it's 

8  2-1/2  pages,  which  is  what  I  remembered,  that  it  was 

9  about  two  pages. 

10  Q      Okay.   And  there's  handwriting  that  appears 

1 1  on  the  document.   Do  you  recognize  the  handwriting  on 

12  the  document? 

13  A      No. 

14  Q      It's  not  your  handwriting? 

15  A      No,  it's  not  my  handwriting.    I  gave  a  copy 

16  of  this  to  Jim  Cottos,  I  think. 

17  Q      Did  you  tell  Mr.  Cottos,  when  you  gave  him 

18  a  copy  of  it,  where  it  came  from? 

19  A      Oh,  I  think  I  must  have.   There  was  never 

20  any  secret  about  it,  absolutely  not. 

21  Q      Did  Mr.  Schmalzbach  tell  you  that  one  of 

22  his  duties  was  to  make  sure  that  the  investigation 
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1  was  conducted  in  a  timely  manner,  to  facilitate 

2  preparing  the  Secretary  for  testimony? 

3  A      I  think  that  I  stated  here  earlier  that  I 

4  became  aware  at  some  point  that  he  was  preparing 

5  Secretary  Bentsen  either  for  the  questioning  we  were 

6  going  to  be  doing  with  Secretary  Bentsen,  and  the 

7  questioning  the  committee  --  the  committees  were 

8  going  to  be  doing.    I'm  not  sure  at  the  beginning  of 

9  this  process  that  it  was  even  known  that  Secretary 

10  Bentsen  would  testify  or  when  he  would  testify.    I 

1 1  have  no  recollection  one  way  or  the  other. 

12  And  as  for  your  question  about  Schmalzbach, 

13  I  don't  recall  having  a  conversation  with  him  along 

14  those  lines.   Certainly  I  knew  that  he  wanted,  as 

1 5  everyone  did,  the  report  done  before  the 

16  investigation,  but  what  you're  asking  me  ~ 

17  Q      You  just  said  -- 

1 8  A      The  report  done  before  the  hearings,  but 

19  what  you  are  asking  me  is  did  he  say  to  me 

20  specifically  it's  got  to  be  done  before  the  hearings 

21  so  that  I  can  prep  the  Secretary,  I  don't  recall  any 

22  such  conversation  with  him. 
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1  Q      Was  that  your  understanding,  that  he  wanted 

2  them  done  before  the  hearings  so  he  could  use  the 

3  information  — 

4  A      No.    My  understanding  was  they  needed  to  be 

5  done  before  the  hearings.   And  it  was  not  my  decision 

6  that  we  would  try  to  do  them  before  the  hearings.   It 

7  was  simply  everyone,  OGE,  RTC,  Treasury  wanted  the 

8  report  done,  the  White  House  wanted  the  report  done 

9  before  the  hearings.   If  it  was  possible  to  do  so  and 

10  still  have  an  accurate  and  complete  report. 

1 1  Q      But  why  was  it  so  crucial  to  have  the 

12  investigation  done  before  the  hearings? 

13  A      Well,  the  Secretary  wasn't  going  to  do  an 

14  independent  inquiry  into  what  Altman  had  said  to  the 

15  White  House,  and  what  Hanson  had  said  to  the  White 

1 6  House  and  here  there  is  going  to  be  a  hearing  at 

17  which  he  is  going  to  be  questioned  about  that  or  his 

1 8  people  are  going  to  be  questioned  about  that  or  the 

19  White  House  is  going  to  testify. 

Clearly  he  wanted  to  have  some  independent 

21  basis  on  which  to  go  forward;  knowing  what  the  facts 
were  was  important  to  him.    That's  a  short  answer. 
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1  Knowing  what  the  facts  were  was  important  to  him. 

2  Q      And  why  wasn't  Treasury  conducting,  if  you 

3  know,  why  didn't  they  conduct  the  investigation  of 

4  the  contacts  on  their  own? 

5  A      Secretary  has  no  staff  by  which  to  conduct 

6  an  independent  inquiry. 

7  Q      But  the  department  has  a  DAEO;  right? 

8  A      Well,  the  DAEO,  as  far  as  I  know,  has  never 

9  conducted  an  investigation  of  this  sort.    This  was 

10  perfectly  suited  to  what  the  IG  would  do.    The  IG 

1 1  often  conducts  special  investigations,  management 

12  inquiries,  administrative  reviews  at  the  behest  of 

13  the  Secretary,  whether  it's  the  old  boys'  network  or 

14  Travelgate  or  anything  else.   That's  what  the  IG 

15  does. 

16  Q      But  this  is  pretty  unique  with  the 

17  involvement  of  two  IG  offices  and  the  Office  of 

18  Government  Ethics;  right? 

19  A      Well,  there  have  been  joint  IG 

20  investigations  before.    It's  pretty  unique  that  you 

21  had  RTC  under  Treasury  and  a  need  to  interview 

22  witnesses  in  more  than  one  agency.   There  were  three 
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1  agencies  involved  here. 

2  I  mean,  the  Secretary  didn't  have  to  ask 

3  for  any  investigation.   The  Secretary  didn't  have  to 

4  decide  that  people  wouldn't  share  their  transcripts 

5  until  the  Senate  Banking  Committee  was  finished.   He 

6  should  be  applauded  for  having  asked  for  the  inquiry 

7  in  the  first  place. 

8  (Recess.) 

9  BY  MR.  O'CALLAGHAN: 

10  Q      We  discussed  in  some  way  or  the  other, 

1 1  earlier  during  the  deposition,  about  the  transfer  of 

12  the  transcripts  to  the  White  House? 

13  A      Right. 

14  Q      And  when  did  that  occur? 

15  A      July  23rd- 

16  Q      Okay. 

17  A      --  1994. 

18  Q      Were  you  involved  with  the  delivery  or  the 

19  decision  or  the  decisionmaking  process  with  regard  to 

20  delivery  of  the  transcripts  to  the  White  House  on  the 

21  23rd? 

22  A      Well,  I  was  contacted  by  Steve  McHale  at  my 
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1  home  that  morning,  which  was  a  Saturday.   He  told  me 

2  that  Jane  Sherburne  had  asked  him  for  copies  of  the 

3  transcripts. 

4  Q      Did  he  say  when  she'd  asked  him? 

5  A      I  took  it  to  be  that  it  was  a  recent 

6  request.   I  don't  remember  what  he  said  about  the 

7  time  that  she  had  called. 

8  Q      What  time  did  he  call  you,  you  said  it  was 

9  in  the  morning? 

10  A      I  think  it  was  the  morning,  but  it  could 

1 1  have  been  the  afternoon.   I  didn't  keep  any  notes,  I 

12  just  know  it  was  sometime  during  the  day. 

13  Q      You  were  at  home,  you  said;  right? 

14  A      Oh,  yes. 

15  Q      Were  you  at  breakfast,  were  the  kids 

16  running  around  the  kitchen,  do  you  remember? 

17  A      I  don't  remember.   My  impression  is  that  it 

18  was  morning  or  midafternoon.   I  believe  that  others 

19  have  quite  different  impressions  of  what  time  it  was. 

20  Q      And  what's  your  basis  for  that? 

21  A      I've  spoken  to  Bob  and  I've  spoken  to 

22  Steve,  and  I  don't  think  that  we  agree  as  to  what  the 
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1  time  of  the  call  was  or  even  how  many  calls  there 

2  were. 

3  Q      If  you  could,  just  give  me  the 

4  recollections  you  have.   Now,  you  said  you  thought  it 

5  was  either  morning  or  early  afternoon? 

6  A      That's  what  I  believe. 

Q      Do  you  recall  if  you  were  doing  anything 

8  when  he  called? 

9  A      I  was  in  the  kitchen,  but  that  could  be  any 

10  time  of  the  day  or  night.   And  I  recall  it  being 

1 1  light  outside.   That's  all  I  recall. 

12  Q      Do  you  know  if  you  or  anyone  else  was  —  I 

13  mean,  this  is  all  just  to  help  you  remember  ~  were 

14  you  preparing  any  meals  or  anything? 

A      No.    I've  searched  my  memory  previously  to 

16  try  to  more  accurately  recall  the  time  once  it  became 

17  an  issue,  but  I  have  no  way  of  recalling  the  time  any 

18  better  today  than  I  did  six  months  ago.    I  just  don't 

19  recall  the  time. 

Q      You  never  know.    I  just  have  to  ask. 
21  A      Okay. 

Q      Do  you  recall  whether  he  said  that  he'd 
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1  received  the  call  from  Ms.  Sherburne  or  had  a 

2  conversation  with  Ms.  Sherburne  regarding  the 

3  transcripts  that  same  day  or  was  it  the  night  before? 

4  A      I  don't  recall. 

5  Q      Was  it  an  urgent  call,  was  it  a  relaxed 

6  call? 

7  A      Who,  from  whom? 

8  Q      McHale  to  you. 

9  A      I  wouldn't  say  that  it  was  relaxed.   I 

10  wouldn't  say  that  it  was  urgent.    I  mean  it  was  a 

1 1  business  call  being  made  by  him  to  my  home  on  a 

12  Saturday.   Clearly,  normally,  we  transacted  business 

13  Monday  through  Friday  during  normal  business  hours. 

14  So  that  was  a  call  made  on  Saturday. 

15  Q      Okay.    What  did  he  -  what  did  he  say  to 

16  you  during  the  phone  call? 

17  A      He  said  either  the  White  House  or  Jane 

18  Sherburne  wanted  or  would  like  a  copy  of  the 

1 9  transcripts. 

20  Q      And  did  you  respond  to  that? 

21  A      I  responded  negatively. 

22  Q      What  did  you  say? 
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1  A      I  don't  recall  anything  I  said. 

2  Q      You  just  remember  that  it  was  negative? 

3  A      Absolutely. 

4  Q      Do  you  know  why  you  would  have  responded 

5  negatively  to  the  request? 

6  A      Well,  for  one  thing,  I  was  not  the 

7  policymaker  with  regard  to  this  decision.   Jane 

8  Sherburne  had  asked  the  IG's  office  to  produce  the 

9  transcripts  on  the  18th.    On  the  19th  Jim  Cottos  had 

10  said  no.   As  far  as  I  knew,  nothing  had  changed  in 

1 1  the  interim,  so  there  was  no  reason  to  think  that  the 

12  answer  would  be  positive  at  that  point. 

13  Q      Did  you  relay  to  Mr.  McHale  that  you'd  told 

14  Mr.  Cottos  on  the  18th  about  the  request? 

15  A      I  don't  recall  what  I  said  to  him.    I 

16  really  -- 

17  Q      Is  it  possible,  or  do  you  know? 

18  A      If  somebody  said  I  had  responded  positively 

19  to  the  request,  I  would  say  that  is  absolutely  not 

20  true.   All  I  can  tell  you  is  that  I  responded 

21  negatively.   He  may  have  a  very  good  memory  for  what 

22  I  said.   I  have  none.    I  have  said  to  him  months  ago 
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1  that  I  have  no  memory  of  what  I  said.    I  just  simply 

2  do  not  have  any  memory  of  what  I  said. 

3  Q      Okay.    When  he  called  you,  were  you  under 

4  the  impression  that  this  was  a  significant  event,  the 

5  request  for  the  transcripts? 

6  A      Well,  in  the  history  of  the  world,  no.    If 

7  you'll  permit  me  some  humor. 

8  In  terms  of  this  case  that  we  were  working, 

9  investigation,  I  understood  that  it  was  a  request 

10  that  the  White  House,  having  not  gotten  a 

1 1  satisfactory  response  from  the  IG's  office,  was  now 

12  taking  to  Steve  McHale,  who  was  representing  at  that 

13  point,  you  know,  the  Secretary,  working  on  behalf  of 

14  the  Secretary.   Insofar  as  I  understood  that,  I 

15  understood  it  was  significant. 

16  Q      So  you  perceived  it  as  kind  of  the  White 

17  House  not  getting  a  positive  response  from  the  IG  and 

18  then  perhaps  going  over  his  head  to  the  Secretary's 

19  office? 

20  A      I  didn't  view  it  as  going  to  the 

21  Secretary's  office  at  that  point  and  going  to  the 

22  Secretary  at  that  point,  and  I  didn't  view  it  as 
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1  going  over  our  heads.   I  viewed  it  as  a  different 

2  avenue,  having  not  gotten  success  through  a  direct 

3  request  to  the  IG's  office. 

4  Q      By  the  23rd,  the  general  counsel,  they  had 

5  the  transcripts  already? 

6  A      They  had  the  transcripts  from  the  1 8th 

7  forward. 

8  Q      Did  the  White  House  know  they  were  in 

9  possession  of  them? 

10  A      I  have  no  way  of  knowing. 

1 1  Q      Was  the  request  Mr.  McHale  made  permission 

12  to  release  transcripts  he  had  in  his  possession,  or 

1 3  with  regard  to  transcripts  he  had  in  his  possession, 

14  or  transcripts  that  are  in  the  possession  of  the  IG's 

15  office? 

16  A      Well,  I  don't  think  we  really  thought  about 

1 7  it  that  way.    It  was  a  question  about  whether  she 

1 8  would  get  a  copy  of  the  transcripts.   He  certainly 

19  wasn't  going  to  give  her  a  copy  of  the  transcripts 

20  which  were  produced  by  the  IG's  office  unless  the  IG 

2 1  consented  to  that.   So  whether  it  was  a  Xerox  copy  of 

22  what  he  had  or  a  Xerox  copy  of  what  was  sitting  in  my 


6319 

179 

1  office,  that  wasn't  the  issue. 

2  Q      He  was  calling  for  clearance  from  the  IG's 

3  office? 

4  A      To  give  her  the  —  yeah. 

5  Q      To  give  her  the  transcripts? 

6  A      Right.    To  see  if  we  would  agree  to  giving 

7  her  the  transcripts. 

8  Q      Okay.   And  you  said  you  recall  that  you 

9  responded  negatively,  but  not  specifically  what  you 

10  said? 

11  A      I  don't  remember  what  I  said.    I  think  he 

12  has  a  clearer  recollection  of  what  I  said  than  I  do. 

13  Q      After  you  responded  negatively,  what 

14  happened? 

15  A      Nothing  for  a  while. 

16  Q      Was  that  the  end  of  the  conversation? 

17  A      Yeah,  I  mean  we  had  a  conversation.   I'm 

18  not  saying  that  I  didn't  give  a  long  explanation  for 

19  why  my  response  was  negative.   I  probably  did. 

20  Q      You're  a  lawyer,  right,  so  you  probably 

21  gave  a  long  - 

22 A      Exactly.    You've  seen  me  here,  I  give 
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1  explanations.   I  just  can't  remember  what  the 

2  explanation  was  that  I  gave.   It  was  a  negative 

3  explanation.   It  was  a  negative  response. 

4  Q      Did  he  have  ~  did  he  respond  to  your 

5  negative  response? 

6  A      I'm  sure  he  did.    I  can't  remember. 

7  Q      Do  you  recall  it? 

8  A      I  can't  remember  what  he  said.    I  can't 

9  remember  what  he  said. 

10  Q      Has  he  ever  told  you? 

1 1  A      What  he  said  back  to  me,  no. 

12  Q      Since  then,  I  guess? 

13  A      Since  then,  I've  asked  do  you  remember  what 

14  I  said,  and  he  said  ~  what  has  he  said  to  me,  that  I 

1 5  responded  negatively  and  that  I  gave  him  various 

16  reasons. 

17  Q      Did  he  tell  you  what  reasons  that  you  gave 

18  him? 

19  A      Well,  I  think  one  reason  was  that  they  were 

20  going  to  become  public  soon,  why  not  simply  wait. 

2 1  Q      Any  other  reasons? 

22  A      I  can't  recall. 


6320 

181 

1  Q      You  can't  recall  what  he  told  you? 

2  A      Right. 

3  Q      When  did  you  talk  to  him  about  this? 

4  A      I've  talked  to  him  about  this  for 

5  periodically  over  the  --  well,  periodically  since 

6  August  of  1994. 

7  Q      When  was  the  most  recent  time  you  spoke  to 

8  him  about  this  conversation? 

9  A      A  couple  of  days  ago  ~  yesterday,  the  day 

10  before. 

1 1  Q      And  you  don't  recall  the  other  reasons? 

12  A      No,  that  was  the  reason  he  gave  me  two  days 

13  ago. 

14  Q      Did  he  give  you  any  others,  or  was  that  it? 

15  A      Not  two  days  ago.   He  may  have  given  me 

16  others  in  the  past.    I  don't  recall. 

17  Q      Okay.    So  did  you  discuss  any  other  matters 

18  during  that  phone  call? 

19  A      He  may  have  also  told  me  that  I  said 

20  something  about  RTC  and  raised  a  concern  about  what 

21  RTC's  position  would  be. 

22  Q      Is  that  consistent  with  something  you  would 
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1  normally  do? 

2  A      We  were  doing  the  investigation  with  them 

3  jointly.    I  mean  when  you  say,  is  the  question  is 

4  that  something  I  would  normally  do?   I  mean  I  don't 

5  understand  the  question.   You've  asked  me  what  has  he 

6  tried,  what  has  he  said  to  me  in  an  attempt  to 

7  refresh  my  recollection  about  what  he  said.   That's 

8  basically  your  question  to  me.   And  my  response  to 

9  that? 

10  Q      My  first  question  was,  yeah. 

1 1  A      The  only  things  I  recall  in  his 

12  conversation  and  mine  —  because  we've  tried,  we've 

1 3  tried  to  figure  out  what  time  of  day  the 

14  conversations  took  place.   Despite  talking  to  one 

1 5  another  about  what  time  of  day,  despite  talking  about 

16  what  time  of  day  the  conversations  took  place,  we 

17  don't  recall.   I've  spoken  to  Bob  Cesca  about  how 

18  many  conversations  there  were.   Despite  talking  to 

one  another  face  to  face,  we  cannot  agree  on  how  many 

20  conversations  there  were  that  day. 
So  that's  where  it  stands. 
Q      Okay.    If  I  could  just  walk  you  through  it 
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1  and  you  can  give  me  your  recollections  as  best  you 

2  can. 

3  A      Yes,  that's  fine. 

4  Q      And  any  refreshment  you've  had  recently 

5  would  be  appreciated  too. 

6  A      I  understand. 

7  Q      So  you  spoke  with  Mr.  McHale,  the  first 

8  phone  call  came  from  Steve  McHale  on  the  23rd? 

9  A      Right. 

10  Q      Had  you  been  contacted  before  the  23rd  with 

1 1  regard  to  a  request  by  the  White  House  for 

12  transcripts  other  than  —  like  on  the  22nd,  the  day 

13  before? 

14  A      No,  I  didn't  get  a  request  the  day  before. 

15  I  don't  recall  a  request  the  day  before.    I  got  a 

16  request  on  the  18th  which  I  responded  to  negatively, 

17  probably  on  the  19th,  after  receiving  Jim  Cottos's 

18  E-mail.   Now,  it  may  well  be  that  there  was  another 

19  request  on  the  22nd.    I  don't  have  any  record  of  that 

20  in  paper,  and  I  don't  know,  I  don't  have  any 

21  independent  recollection  of  it.    But  it  wouldn't 

22  surprise  me  to  find  that  somebody  else  has  a  piece  of 


1  paper  that  shows  that.    I  mean,  that's  the  way  it 

2  goes.   You  understand  what  I'm  saying  to  you. 

3  Q      You  don't  recall  it  and  you  don't  have  it 

4  memorialized  on  paper? 

5  A      That's  exactly  right. 

6  Q      Has  anyone  told  you  that  there  was  a 

7  request  on  the  22nd? 

8  A      No,  no  one  has  said  that  to  me. 

9  Q      Have  you  learned  that  from  any  source? 

10  A      No.    I  only  say,  because  of  your  question, 

1 1  I  assume  that  your  question,  unless  it  was  a  mistake, 

12  is  based  on  some  evidence  that  you  have  now  received 

13  from  someone  else. 

14  Q      No,  I'd  rather  you  not  make  the  assumptions 

15  in  the  questions. 

16  A      Well,  I  can't  help  it.    I'm  a  lawyer  so  I 

17  make  these  assumptions.    But  very  well,  I'll  follow 

1 8  that  line. 

19  Q      I  appreciate  that. 

20  There  may  be  information  that  we  haven't 

21  received  that  you  may  be  in  possession  of  in  your 

22  knowledge  that  may  not  be  directly  responsive  to  the 
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1  questions. 

2  A      Okay. 

3  Q      During  the  phone  call  with  Mr.  McHale,  is 

4  there  anything  else  you  remember  about  the  phone 

5  call?  Did  you  talk  about  anything  else  other  than  - 

6  A      No. 

7  Q      -  the  transcripts? 

8  A      No,  I  don't  recall  anything  else  about  the 

9  conversation. 

10  Q      Okay.   And  after  you  spoke  with  Mr.  McHale, 

1 1  what  was  the  next  thing  that  happened  with  regard  to 

12  the  transcripts? 

13  A      Well,  I  don't  remember  whether  or  not  I 

14  called  Bob  Cesca.   I  may  have  called  him  to  tell  him 

15  I'd  gotten  that  call  from  Steve  McHale.   I  may  not 

16  have.   I  just  don't  recall.   I  don't  recall.   I  spoke 

17  to  Bob  that  day.    I  certainly  spoke  to  him  after  I 

18  got  a  second  call  from  Steve  McHale. 

19  Q      Okay.   After  the  first  call  from 

20  Mr.  McHale  -- 

21  A      Right. 

22 Q      --  at  your  home  on  Saturday,  what  is  the 

186 

1  next  event  that  occurred  with  regard  to  the 

2  transcripts  that  you  have  a  recollection  of? 

3  A      The  next  event  that  I  have  a  recollection 

4  of  is  getting  another  call  from  Steve  McHale. 

5  Q      And  when  did  that  occur? 

6  A      Sometime  the  same  day.   Again,  I  have  no 

7  idea  of  the  time,  except  that  it  was  later  than  the 

8  first  call. 

9  Q      Do  you  recall  if  there  was  a  long  period  of 

10  time  between  the  two  calls? 

11  A      I  don't. 

12  Q      Were  you  surprised  to  hear  back  from  him 

13  more  quickly? 

14  A      No,  no.    It  wasn't  five  minutes  or  10 

15  minutes,  but  I  have  a  general  impression  that  it  was 

16  some  time  later,  but  how  much  later  I  have  no 

17  recollection  of. 

18  Q      Okay.    Was  it  still  light  out? 

A      I  think  it  was,  but  of  course  we're  in  the 

20  summer,  we  were  in  the  middle  of  the  summer  --  middle 

21  of  the  summer,  that's  right.    So,  you  know,  it  was 

22  light  until  very  late.   But. 
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1  Q      Do  you  know  if  you  had  had  dinner  yet,  or 

2  if  the  kids  had  eaten? 

3  A      No,  I  don't  recall.   It's  my  impression 

4  that  it  was  before  dinner,  that's  generally  my 

5  impression,  that  all  of  this  was  settled  before 

6  dinner  because.  And  one  reason  I  say  that  is  I  think 

7  David  Dougherty  then  walked  the  transcripts  over  to 

8  the  White  House  later  that  afternoon.   And  that's  one 

9  reason  why  I  believe  it  all  occurred  sometime  before 

10  dinnertime. 

1 1  Q      Okay.    Where  were  you  when  you  received  the 

12  second  call? 

13  A      I  was  still  at  home. 

14  Q      Were  you  in  the  kitchen  or  ~ 

15  A      I  have  two  phones.    I  had  tv/o  phones  in  the 

16  house  at  that  time,  one  was  in  the  kitchen  and  one 

17  was  in  my  bedroom,  so  it  was  one  of  those  two  places. 

18  Q      Do  you  remember  which  one? 

19  A      I  seem  to  recall  it  was  the  kitchen. 

20  Q      And  what  was  the  substance,  what  was  the 

21  substance  of  that  conversation,  what  did  you  talk 

22  about? 

188 

1  A      He  said  that  Cutler  had  asked  the  Secretary 

2  to  provide  the  transcripts  to  the  White  House,  and 

3  the  Secretary  would  like  it  done  if  it  could  be 

4  done.   And  that's  not  word  for  word,  that's  the  gist 

5  of  what  he  said. 

6  Q      You  don't  recall  if  you  talked  to  Mr.  Cesca 

7  between  the  two  calls? 

8  A      It  is  very  likely  that  I  did.    I  just  don't 

9  have  any  independent  recollection  of  having  done  so. 

10  Q      Mr.  McHale  made  the  initial  call  to  you  in 

1 1  the  morning  or  early  afternoon  — 

12  A      Right. 

13  Q      —  informing  you  that  the  White  House  would 

14  like  copies  of  the  transcripts;  correct? 

15  A      Yeah,  I  think  he  used  Jane  Sherburne's 

16  name. 

17  Q      And  you  responded  negatively? 

1 8  A      Right. 

19  Q      Did  you  tell  him  that  you'd  get  back  to  him 

20  at  that  point,  or  did  he  say  he'd  get  back  to  you? 

21  A      I  may  have  said  to  him  that  I  would  check 

22  with  Bob  and  get  back  to  him.    I  may  have  said  that 
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1  because,  again,  I  wasn't  making  those  sorts  of 

2  decisions,  and  so  it  would  not  surprise  me  if  someone 

3  had  a  recollection  of  my  having  said  that.   And  if  in 

4  fact  I  did  that,  that  certainly  would  not  surprise 

5  me. 

6  Q      Did  Mr.  McHale  say  he  would  call  you  back 

7  or  get  back  to  you  after  the  phone  call  ~  I  mean 

8  during  the  phone  call,  the  first  phone  call? 

9  A      I  know  I  responded  negatively.   There's  a 

10  possibility  that  I  said  to  him  that  I'd  speak  to  Bob 

1 1  Cesca  and  get  back  to  him  to  confirm  that  it  was 

12  negative,  but  at  that  point  I  had  no  expectation  that 

13  I  would  be  getting  a  second  call  from  Steve  saying 

14  that  Cutler  had  asked  the  Secretary  and  the  Secretary 

15  was  now  requesting  it. 

16  So  I  mean,  for  Steve  to  say  he'd  get  back 

17  to  me,  get  back  to  me  about  what?   I  mean  he  was 

18  making  the  request.   I  responded  negatively. 

19  Q      So  you  weren't  expecting  a  second  call  from 

20  him? 

21  A      No. 

22 Q      Okay.   And  Mr.  McHale  called  you  the  second 
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1  time  to  bring  it  to  your  attention  that  Mr.  Cutler 

2  had  asked  the  Secretary  or  told  the  Secretary  that 

3  the  White  House  would  like  to  have  copies  of  the 

4  transcripts,  and  that  the  Secretary  told  Mr.  McHale 

5  or  someone  else  that  he'd  like  it  for  it  to  be  done 

6  if  that's  possible;  is  that  right? 

7  A      There  was  no  discussion  of  who  the 

8  Secretary  had  said  this  to.    It  was  just  ~  and  the 

9  Secretary  would  like  it  to  be  done  if  it  can  be 

10  done.    In  other  words,  Steve  didn't  tell  me  from  whom 

1 1  he  had  gotten  the  message  relayed,  nor  did  I  ask  him, 

12  as  I  recall.   I  don't  recall  asking  him. 

13  Q      So  it  was  the  Secretary  in  the  abstract 

14  or  -- 

15  A      Well,  it  was  Secretary  Bentsen.  No,  my 

16  point  to  you  is  Steve  said  to  me  Cutler  has  spoken  to 

17  the  Secretary  and  the  Secretary  would  like  the 

18  transcripts  to  be  provided  if  it  can  be  done.   The 

19  import  of  his  statement  was,  again,  that  the 

20  Secretary  was  not  going  to  turn  the  transcripts  over 

21  to  the  White  House  unless  the  Inspector  General 

22  agreed.  And  so  Steve  was  once  again  calling  to  see 
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1  if  we  would  agree. 

2  Now,  I  do  not  know  how  the  Secretary's 

3  position  on  this  matter  was  conveyed  to  Steve.   I 

4  have  no  idea  how  it  was  conveyed  to  Steve. 

5  Q      Okay.    So  there  was  one  request  made  in  the 

6  morning? 

7  A      Or  midday. 

8  Q      Midafternoon  and  then  another  one  made 

9  later? 

10  A      That's  right. 

1 1  Q      What  was  your  reaction  to  Mr.  McHale's 

12  statement  during  the  second  telephone  call? 

13  A      I  said  I'd  speak  to  Bob  Cesca,  and  then  I 

14  called  Bob  Cesca. 

15  Q      Did  you  say  I'll  have  to  speak  to  Bob  and 

16  get  back  to  you? 

17  A      Yes. 

18  Q      And  when  --  did  you  talk  about  anything 

19  else  before  moving  on  to  the  next  conversation? 

20  A      I  don't  recall  talking  about  anything  else. 

21  Q      Do  you  know  if  you  talked  about  anything 

22  else  or  have  you  learned  — 


1  A      No,  I  haven't  learned  and  I  don't  recall 

2  talking  about  anything  else. 

3  Q      What  did  you  do  next  after  you  hung  up? 

4  A      I  tried  to  reach  Bob  Cesca. 

5  Q      Were  you  successful? 

6  A      Yes,  I  was  successful. 

7  Q      Where  did  you  reach  him? 

8  A      I  don't  have  any  idea  where  I  reached  him. 

9  I  don't  know  whether  I  called  his  beeper  number.    I 

10  don't  know  whether  I  called  the  Treasury  operator.   I 

1 1  don't  recall  whether  I  called  him  at  home.    I  had  one 

12  of  three  ways  of  trying  to  reach  him,  and  I  have  no 

13  idea  which  way  was  successful. 

14  Q      Okay.   And  was  this  immediately  after 

15  Mr.  McHale's  second  phone  call? 

16  A      My  attempt  to  reach  him  was  immediately 

17  after.   I  don't  know  how  long  it  took  before  I 

18  reached  him. 

19  Q      Do  you  recall,  when  you  finally  did  reach 

20  him,  what  time  of  day  it  was? 

21  A      No.    It  was  not  long  after  the  call  from 

22  McHale.   It  was  not  long  after. 
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1  Q      When  you  say  "not  long,"  can  you  give  an 

2  approximation  of  how  much  time? 

3  A      I  don't  know,  I  don't  remember  how  long  it 

4  was,  but  it  wasn't  hours. 

5  Q      Within  an  hour,  within  two  hours? 

6  A      I  think  it  was  within  an  hour  or  two 

7  hours.    Probably  more  within  an  hour.    It  may  have 

8  been  longer.   You  know,  it  wasn't  important  to 

9  remember.   I  mean  there  was  no  reason  to  keep  any  — 

10  Q      Just  if  you  could -- 

11  A      I  understand,  but  I'm  just  trying  to 

12  explain  that  there  was  no  reason  to  keep  track  of  the 

13  time. 

14  Q      When  you  finally  got  in  contact  with 

15  Mr.  Cesca,  was  it  a  call  back  to  you  that  you  got 

16  from  him? 

17  A      I  don't  recall  whether  he  called  me  back  or 

18  I  got  him  on  a  call  to  his  house.    I  don't  recall. 

19  Q      Do  you  know  where  he  was  when  he  spoke  to 

20  you  was  he  at  the  office  or  at  home? 

21  A      No,  he  wasn't  at  the  office.   In  one  of  our 

22  discussions  about  this,  I  think  he  mentioned 
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1  something  about  being  at  maybe  at  a  swimming  meet, 

2  maybe  at  church.   I  mean  he  seems  to  have  a  different 

3  recollection  of  the  times  than  I  do. 

4  Q      The  reference  to  the  swim  meet,  he  was 

5  calling  —  it  might  have  been  at  the  swim  meet  when 

6  you  talked  to  him  or  coming  from  the  swim  meet? 

7  A      It  might  be.    I  don't  remember. 

8  Q      Do  you  -- 

9  A      No,  no,  I'm  trying  to  do  the  best  I  can  but 

10  I  just  ~ 

11  Q      I  appreciate  it.    I'm  trying  to  help  you 

12  out,  too. 

13  A      Yeah. 

14  Q      Were  there  sounds  of  people  cheering  or 

15  anything,  or  whistles  going  off? 

16  A      No,  I  don't  remember  anything  like  that. 

MR.  PORTNOY:    Off  the  record. 

18  (Discussion  off  the  record.) 

19  BY  MR.  O'CALLAGHAN: 

Q      So  you  mentioned  either  he  was  at  a  swim 
meet  or  came  back  from  a  swim  meet  or  coming  back 

22  from  church  or  -- 
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1  A      Possibly. 

2  Q      Probably  not  at  church? 

3  A      No,  he  didn't  call  me  from  church,  but  he's 

4  fairly  religious  and  attends  church  regularly. 

5  Q      When  you  finally  spoke  with  him,  was  there 

6  anyone  else  involved  in  the  conversation? 

7  A      Well,  there  was  a  private  conversation  that 

8  he  and  I  had.   Then  together  we  had  a  three-way 

9  conversation  with  Steve  McHale. 

10  Q      Was  it  a  private  conversation  first  before 

1 1  that? 

12  A      Yes,  absolutely. 

13  Q      And  was  this  the  conversation  you  had  after 

14  the  second  call  from  Mr.  McHale? 

15  A      Yes. 

16  Q      Was  that  the  only  conversation  you  had 

1 7  before  the  three-way  conversation? 

18  A      No.    As  I've  told  you,  I  don't  remember 

19  after  the  first  call  from  Steve  McHale  whether  I 

20  spoke  to  Bob. 

21  Q      Between  the  second  call  and  the  three-way 

22  call? 


1  A      Between  the  second  call  and  the  three-way 

2  call  there  was  a  private  conversation  with  Bob.    That 

3  I  know. 

4  Q      Did  you  talk  to  anybody  else  about  the 

5  transcripts  between  those  two  calls? 

6  A      No. 

7  Q      Other  than  Mr.  Cesca,  did  you  have  any 

8  conversations  about  the  transcripts  between  the  first 

9  call  and  the  second  call  from  Mr.  McHale? 

10  A      No. 

11  Q      So  the  private  conversation  you  had  with 

12  Mr.  Cesca,  what  did  you  talk  about? 

13  A      Well,  I  say  that  it  was  private  because  I 

14  want  to  emphasize  the  fact  that,  as  counsel  to  the 

15  IG,  I  was  giving  him  legal  advice  and  that  was  done 

16  privately  without  Bob  ~  excuse  me,  without  Steve 

17  listening  to  anything  that  I  was  saying.   That's  why 

18  I  mention  that  it  was  private. 

19  Q      And  it's  just  the  two  of  you? 

20  A      Just  the  two  of  us.    Well,  I  tried  to  go 

21  through  this  from  a  legal  perspective  because,  under 

22  the  Inspector  General  Act,  the  Inspector  General 
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1  reports  to  and  is  under  the  general  supervision  of 

2  the  Secretary,  and  here  the  request  was  coming  from 

3  the  Secretary. 

4  So  then  I  moved  on  to  those  portions  of  the 

5  Inspector  General  Act  that  prohibit  the  Secretary 

6  from  prohibiting  or  interfering  with  the  Inspector 

7  General's  conduct  of  an  investigation.   And  I  thought 

8  and  said  to  Bob,  well,  Bob,  we  have  these 

9  transcripts.   They've  been  verified.   They're  sworn 

10  to.    We've  issued  a  draft  report.   As  far  as  we're 

1 1  concerned,  we're  planning  no  more  investigative  work, 

12  so  you  can't  say  that  the  Secretary  is  interfering 

13  with  our  investigation  and  you  can't  say  that  he's 

14  doing  anything  that  prohibits  us  from  completing  an 

15  investigation. 

16  So  from  a  legal  standpoint,  there's  no 

17  legal  basis  arising  out  of  the  IG  Act  on  which  to 

18  object  to  the  transcripts  going  to  the  White  House. 

19  So  that  was  my  legal  advice.   And  that  meant  then 

20  that  it  was  a  policy  call  and  he  made  the  policy  call 

21  to  agree  to  give  the  transcripts  to  the  White  House. 

22 Q      Did  you  have  any  kind  of  conversation  like 
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1  that  with  Mr.  McHale,  your  recollection  here  is 

2  pretty  clear? 

3  A      I  don't  recall  —  I  don't  recall  in  the 

4  second  conversation  with  Steve  what  I  said  in 

5  response  to  his  saying  the  Secretary  would  like  it  to 

6  be  done.    I  may  have  simply  said  well,  maybe  that's  a 

7  different  matter.   I  don't  recall  what  I  said. 

8  From  my  perspective,  I  considered  it  a 

9  different  matter  once  the  request  was  coming  from  the 

10  Secretary.  This  was  the  person  who  had  requested 

1 1  that  the  investigation  be  done. 

12  The  investigation  was  concluded.   The  final 

13  report  hadn't  been  issued,  but  the  transcripts  were 

14  all  signed  and  sworn  to.    It  was  a  different  matter. 

1 5  The  transcripts  were  going  to  become  public  within  a 

16  week.   Cutler  was  about  to  testify,  I  knew,  on  the 

17  Hill.    So,  you  know,  there  was  no  legal  basis  on 

1 8  which  to  say  no. 

Q      But  the  facts  were  still  the  same  as  they 

20  were  when  you  received  the  first  call  from 

21  Mr.  McHale? 

A      No,  there  --  oh,  between  the  first  -  no, 
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1  the  facts  were  not  the  same,  because  in  the  first 

2  call  the  request  was  coming  from  the  White  House,  and 

3  in  the  second  call,  the  request  was  coming  from  the 

4  Secretary. 

5  Q      Okay.   What  was  —  and  you  gave  Mr.  Cesca 

6  your  advice  or  your  analysis,  your  legal  analysis? 

7  A      That's  right. 

8  Q      And  did  you  give  any  other  advice  to  him? 

9  A      I  don't  recall  giving  him  any  other  advice. 

10  Q      What  was  his  reaction? 

11  A      It  was  pretty  clear  that  he  was  going  to 

12  agree  to  permit  the  transcripts  to  go  to  the  White 

13  House. 

14  Q      Did  he  seem  comfortable  with  that  decision? 

15  A      I  don't  think  that  either  one  of  us  was 

16  particularly  happy  to  have  the  question  presented, 

17  but  I  don't  think  ~  he  didn't  say  anything  that 

18  would  indicate  distress  on  his  part  in  making  that 

19  decision,  and  he's  always  taken  full  responsibility 

20  for  it. 

21  Q      So  neither  one  of  you  were  particularly 

22  happy  about  having  to  the  question  posed  to  you? 
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1  A      I  think  that's  safe  to  say. 

2  Q      What  was  the  cause  of  your  unhappiness? 

3  A      Because  there  was  going  to  be  a  political 

4  flap  about  it. 

5  Q      You  foresaw  that  at  the  time? 

6  A      You  bet.    You  better  believe  I  foresaw  it 

7  at  the  time.    It  got  even  worse  when  in  the 

8  following  --  worse  when,  in  the  following  week,  they 

9  decided  they  were  going  to  redact  the  transcripts. 

10  If  the  transcripts  hadn't  been  redacted, 

1 1  then  there  wouldn't  have  been  any  problem  probably, 

12  except  a  momentarily  flurry.    But  once  the 

1 3  transcripts  were  redacted,  then  the  fact  that  you  and 

14  I  are  sitting  here  was  almost  inevitable. 

15  Q      Mr.  Cesca  is  not  a  lawyer;  is  that  right? 

16  A      That's  correct.   However,  he's  extremely 

17  experienced,  having  come  up  from  the  ranks  in  IRS, 

18  has  a  military  background,  and  he's  been  in 

19  government  service  for  several  decades. 

20  Q      After  you  gave  Mr.  Cesca  your  legal 

21  analysis,  did  you  discuss  anything  else  during  the 

22  conversation? 
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1  A      I  am  certain  there  was  additional 

2  conversation.   I  cannot  recall  what  it  was. 

3  Q      And  he  -- 

4  A      I  didn't  feel  it  was  my  place  at  that  point 

5  to  make  a  recommendation  one  way  or  another,  and  I 

6  didn't. 

7  Q      Okay.   And  by  the  time  you  finished  the 

8  conversation,  he'd  made  —  did  he  make  an  indication 

9  to  you  as  to  what  his  decision  was  going  to  be? 

10  A      I  think  that  I  had  the  impression  that  he 

1 1  would  say  yes,  but  at  that  point,  we  got  on  phone 

12  with  Steve  McHale.  He  may  have  told  me  that  he  was 

13  going  to  say  yes.    I  don't  think  there  was  any 

14  question  about  it  after  he  and  I  finished  talking. 

15  Q      If  I  could  just,  you  said  that  you  were 

16  aware  that  there  might  be  some  political  flak? 

17  A      Flap. 

18  Q      Flap,  excuse  me.   As  a  result  of  if  the 

19  transcripts  were  turned  over  at  this  point  in  time? 

20  A      That's  right. 

21  Q      What  caused  you  to  draw  that  conclusion? 

22 A      My  years  of  experience  in  Washington.   I 


1  mean  — 

2  Q      Any  specific  concerns  you  thought  that  the 

3  transfer  - 

4  A      Well  -- 

5  Q  would  cause? 

6  A      I  thought  it  would  be  minimal  because  the 

7  transcripts  were  going  to  be  made  public  within  seven 

8  days,  and  so  I  thought  that,  at  most,  there  would  be 

9  some  question  raised  about  why  the  White  House  was 

1 0  getting  the  transcripts  in  advance,  and  the  answer 

1 1  would  be  —  and  it's  a  perfectly  reasonable  answer,  I 

12  thought  so  at  the  time  —  that  Cutler  was  about  to 

1 3  testify  before  the  House  about  the  results  of  his 

14  investigation  and  that  it  would  be  foolhardy  on  his 

15  part,  absolutely  foolhardy,  not  to  seek  whatever 

16  information  he  could  to  ensure  that  his  testimony  was 

17  complete  and  accurate  at  the  time.    So  there  was  a 

18  very  good  reason  to  give  the  transcripts  to  the  White 

19  House. 

20  Q      To  aid  them  in  their  investigation? 

A      To  ensure  that  the  testimony  that  he  gave 
was  accurate  and  complete.   They  were  not 
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1  interviewing  the  RTC  witnesses.   They  had  spoken  to 

2  maybe  a  couple  of  the  Treasury  people,  but  not  all  of 

3  them,  and  we  were  taking  sworn  statements.   So  it  was 

4  important  to  the  White  House  to  see  what  people  had 

5  said  to  ensure  that  he  didn't  testify  before 

6  Congress,  and  then  find  out  a  day  or  two  later,  that 

7  there  was  something  in  the  transcripts  which  would 

8  contradict  the  testimony  he  gave  before  the  House. 
Q      Is  it  —  is  my  understanding  correct, 

though,  that  his  testimony  was  with  regard  to  the 
investigation  that  the  White  House  had  conducted? 

A      Well,  no,  I  don't  think  that  it  was,  that  I 
would  view  it  as  being  so  limited.    He  was  reporting 
on  what  the  White  House  determined  the  facts  to  be, 
and  in  making  that  determination,  having  available 
the  sworn  testimony  of  White  House  witnesses  who 
answered  our  questions,  the  Treasury  IG's  questions, 
would  certainly  have  assisted  him  in  that. 

Q      And  the  questions  —  did  the  transcripts 
become  part  of  the  record  or  part  of  the  White  House 
investigation? 

A      Well,  I  know  he  consulted  them  in  making, 
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1  in  preparing  his  testimony  before  Congress.    So 

2  insofar  as  they  helped  guide  him  to  identify  any 

3  discrepancies  between  what  he'd  learned  in  his 

4  inquiry  and  what  we  learned  in  ours,  they  were 

5  certainly  useful  in  ensuring  that  the  Congress  was 

6  fully  informed. 

7  Q      Okay.   To  stay  with  the  events  of  July 

8  23rd,  after  you  gave  legal  advice  to  Mr.  Cesca  with 

9  regard  to  giving  the  approval  to  release  the 

10  transcripts? 

1 1  A      Well,  the  way  --  giving  approval  to  release 

12  the  transcripts? 

13  Q      Isn't  that  what  was  being  sought? 

14  A      Yes. 

15  Q      And  could  you  restate  again,  did  you  have  a 

16  recollection  of  any  other  part  of  the  conversation 

17  you  had  -- 

18  A  No. 

19  Q  —  before  you  spoke  to  Mr.  McHale? 

20  A  No. 

21  Q  So  next  you  got  in  touch  with  Mr.  McHale  on 

22  a  three-way  conversation? 
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1  A      Yes,  that's  what  I  recall. 

2  Q      Same  phone  line  or  did  you  hang  up  and  call 

3  him  again? 

4  A      No,  I  didn't  have  any  ability  to  do  a 

5  conference  call  from  my  phone.    I  don't  think  Bob  did 

6  from  his. 

7  Q      So  what  did  you  do? 

8  A      I  don't  know.    I  don't  recall.   I  may  have 

9  called  Steve  and  —  I  have  no  idea  how  it  wound  up. 

10  We  may  have  called  the  Treasury  operator  and  asked 

1 1  her  to  patch  us  in  to  Steve. 

12  Q      So  were  you  on  the  phone  at  this  time? 

13  A      No,  we  weren't.   So  it  had  to  be  that  we 

14  hung  up,  and  either  through  the  Treasury  operator  or 

15  through  Steve,  someone  at  Treasury  would  have  had  to 

16  create  the  three-way  conversation. 

17  Q      How  much  time  between  the  one-to-one  to  the 

1 8  three-way? 

19  A      I  don't  recall  any  time.   I  mean  it  was  the 

20  time  it  took  for  us  to  hang  up  and  to  get  it  done. 

21  There  was  no  other  delay. 

22 Q     No  delay  between  the  calls? 
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1  A      No. 

2  Q      Just  the  physical  mechanics  of  getting 

3  Mr.  McHale  on  the  line? 

4  A      That's  right. 

5  Q      When  you  called  for  Mr.  McHale,  you  reached 

6  him? 

7  A      Yes. 

8  Q      And  where  was  he? 

9  A      He  was  at  Treasury  someplace.  I  don't  know 

10  where  in  Treasury  he  was. 

1 1  Q      And  what  were  the  discussions  that  occurred 

12  in  that  conversation? 

13  A      Well,  as  I  recall,  it  was  a  brief 

14  conversation  in  which  Steve  restated  the  fact  that, 

15  you  know,  the  Secretary  would  like  it  to  be  done,  and 

16  Bob  agreed.   I  don't  recall  anything  more  than  that. 

Q      Were  the  terms  of  the  release  of  the 

1 8  transcripts  discussed? 

A      I  don't  have  any  recollection  of  that.    I'm 

20  not  saying  it  didn't  occur.   I  just  have  no 

21  recollection  of  whether  or  not  it  occurred. 

Q      Did  you  have  any  input  into  the  terms  of 
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1  the  letter  that  was  transmitted  with  the  transcripts? 

2  A      I  didn't  see  a  copy  of  it  until  after  it 

3  had  been  signed  and  delivered. 

4  Q      Had  you  discussed  with  anyone  what  was 

5  going  to  be  included  in  it? 

6  A      I  don't  recall  such  a  discussion.    If  Steve 

7  recalls  such  a  discussion,  it  may  well  have  taken 

8  place.   I  don't  recall  it. 

9  Q      But  you  don't  recall  it? 

10  A      But  I  don't  recall  that  it  didn't  take 

1 1  place.   I  have  no  recollection  one  way  or  the  other. 

12  Q      Did  you  --  do  you  recall  giving  Mr.  Cesca 

13  advice  that  it  might  be  a  good  idea  to  put  a 

14  restriction  on  the  use  of  the  transcripts? 

15  A      It's  possible  I  did,  but  I  don't  recall  one 

16  way  or  the  other. 

17  Q      Had  you  ever  expressed  advice  similar  to 

18  that  when  the  transcripts  were  released  to  the  Office 

19  of  General  Counsel? 

20  A      Well,  with  the  general  counsel,  we  had  the 

21  restriction  that  it  not  be  used  before  the  Senate  ~ 

22  that  it  not  be  shared  among  witnesses  before  the 
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1  Senate  Banking  Committee  had  completed  its 

2  depositions. 

3  Now,  I  don't  believe  at  that  time  we  had, 

4  the  Senate  Banking  Committee  had  concluded  its 

5  depositions  yet.    So  I  just  don't  recall  the 

6  conversation  one  way  or  the  other.    I  think  Steve 

7  recalls  a  conversation,  but  I  don't  recall  it  one  way 

8  or  the  other. 

9  Q      Okay.    Did  he  tell  you  he  recalls  the 

10  conversation? 

11  A      I  think  he  has  said  that  to  me. 

12  Q      Has  he  said  that  to  you  in  the  last  couple 

13  of  weeks? 

14  A      No. 

15  Q      When  did  he  tell  you  that,  that  he  recalled 

16  such  a  conversation? 

17  A      Weeks  and  weeks  ago,  he  may  have  said 

18  something  about  that  when  I  asked  him  a  question 

19  about  the  letter  that  went  over  to  the  White  House. 

20  Q      Okay.   And  what  was  the  occasion  for  asking 

21  him  a  question  about  the  letter? 

22  A      Whenever  a  question  would  pop  into  my  head, 
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1  I  might  ask  it  of  him.    I  mean,  we've  never  had  a 

2  long  sit-down  discussion  about  what  he  recalls  and 

3  what  I  recall.   It's  just  kind  of  casual  discussion 

4  where  I  bring  up  something  and  say  something  about 

5  the  letter  that  you  sent  over  and  he'll  say  yeah,  we 

6  talked  about  that,  and  I'll  say  no,  I  don't  recall 

7  it. 

8  Q      Have  you  ever  learned  at  any  time  who 

9  conveyed  to  Mr.  McHale  that  Mr.  Cutler  got  in  touch 

10  with  Secretary  Bentsen  and  requested  the  transcripts? 

1 1  A      No,  I've  never  learned  that,  never  asked. 

12  Q      Did  you  speak  with  Mr.  Schmalzbach  or 

13  Mr.  McNamara  on  the  23rd? 

14  A      No. 

15  Q      Did  you  --  did  Mr.  Cesca  speak  with  either 

16  one  of  those  two? 

17  A      Not  that  I  --  I  don't  believe  so.   He 

18  didn't  speak  to  them  when  I  was  on  the  phone  with 

19  him. 

20  Q      Do  you  know  if  he  did  or  not  ~ 

21  A      I  have  no  -- 

22 Q      -  outside  the  phone  call? 
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1  A      Yeah,  I  have  no  way  of  knowing  one  way  or 

2  the  other. 

3  Q      But  you  haven't  learned  ~ 

4  A      No. 

5  Q      Did  Mr.  Cesca  talk  to  Mr.  Knight  on  the 

6  23rd? 

7  A      I  know  that  at  some  time  that  weekend 

8  Mr.  Cesca  —  Mr.  Cesca  has  said  to  me  in  intervening 

9  months  that  sometime  that  weekend  he  spoke  to  Ed 

10  Knight. 

1 1  Q      When  did  he  say  he  spoke  to  him? 

12  A      When  did  he  tell  me  that  he  -- 

13  Q      No,  when  did  he  say  that  he  spoke  with 

14  Mr.  Knight. 

15  A      You  mean  when  did  he  say  the 

16  conversation  — 

17  Q      When  the  conversation  took  place,  yes. 
A      I  don't  remember  whether  he  said  it  was 

19  Saturday  night  or  Sunday. 

Q      Did  he  tell  you  what  the  conversation  was 

21  about? 

A      Well,  we  were  talking  about  the 
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1  transcripts.   I  mean  that  was  the  point  of  his  having 

2  a  conversation  with  Ed  Knight,  was  about  the 

3  transcripts. 

4  Q      Did  he  tell  you  more  specifically  what  he 

5  discussed  with  Mr.  Knight  or  what  the  conversation 

6  involved? 

7  A      He  may  have  said  to  me  more  specifically,  I 

8  don't  recall  what  he  said.    He  clearly  --  Ed  Knight 

9  was  the  executive  secretariat,  so  his  conversation 

10  with  Ed  would  have  been  concerning  what  the 

1 1  Secretary's  desires  were  in  turning  the  transcripts 

12  over  to  the  White  House,  and  what  Bob's  position 

13  was. 

14  I  mean,  that  was  the  only  thing  we  were 

15  discussing  that  weekend.   There  was  nothing  else  to 

16  discuss,  but  the  substance  of  the  conversation,  he's 

17  never  relayed  it  to  me  that  I  recall. 

18  Q      So  as  counsel  to  the  IG,  he  never  relayed 

19  to  you  that  weekend  or  later  the  contents  of  the 

20  conversation  he  had  with  executive  secretariat  with 

21  regard  to  the  transcripts? 

22 A      That  he  had  such  a  conversation,  yes.   That 


1  he  told  me.   The  substance  of  the  conversation,  he 

2  never  related  to  me. 

3  Q      When  did  he  first  tell  you  that  he  had  the 

4  conversation? 

5  A      I  really  don't  remember. 

6  Q      Was  it  within  a  week,  two  weeks,  a  day,  an 

7  hour? 

8  A      I  don't  remember  when  he  told  me.    I  just 

9  have  no  memory  of  when  he  told  me. 

10  Q      Within  a  year,  I  mean? 

1 1  A      Well  it's  definitely  within  a  year,  that  we 

12  know.    And  he  and  I  have  not  spoken  about  it,  about 

13  his  conversation  with  Ed  Knight,  I  don't  think  we've 

14  spoken  about  it  since  this  spring. 

15  Q      I'm  going  to  walk  you  through  different 

16  time  periods  and  let  me  know  within  a  certain  time 

17  period.   You  say  it's  within  a  year.   Was  it  within 

18  six  months  of  July  '94? 

19  A      I  have  no  reason  to  think  that  it  was 

20  long-distance  after  the  events  in  question.    It 

21  wasn't  months  and  months  after  so  that  I  recall  being 

22  surprised  that  such  a  conversation  took  place.   I 
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1  believe  it  was  in  the  time  frame  of  the  events  that 

2  he  told  me  he  had  the  conversation  with  Ed  Knight. 

3  Q      Did  he  tell  you  in  your  capacity  as  counsel 

4  to  the  IG  or  was  it  just  a  note  of  interest? 

5  A      No,  I  was  his  counsel  and  — 

6  Q      This  is  someone  who  is  a  pretty  high  figure 

7  and  authority  in  the  Department  of  the  Treasury? 

8  A      Yeah,  but  Bob  is  not  —  would  have  had  no 

9  reason  to  go  into  the  substance  of  a  conversation 

10  with  me  nor  did  I  have  any  reason  to  believe  that  he 

1 1  would  have  discussed  at  any  length  with  Ed  Knight 

12  turning  the  transcripts  over  to  the  White  House. 

13  Q      What's  that  belief  based  on? 

14  A      It's  based  on  the  fact  that  when  he  and  I 

15  talked  about  it  on  that  Saturday,  he  didn't  say 

16  anything  like  well,  I  want  to  speak  to  the 

17  Secretary's  office  before  I  decide  to  do  this.   I 

18  want  to  tell  them  that  I  don't  think  it's  a  good 

19  idea,  or  I  do  think  it's  a  good  idea.   I  mean  for 

20  Bob,  it  was  sufficient  at  that  point  that  the 

2 1  Secretary  had  requested  it. 

22 Q      Did  he  tell  you  how  the  conversation  with 


1  Mr.  Knight  came  about? 

2  A      I  recall  his  saying  that  there  may  have 

3  been  a  message  left  on  his  voice  mail  at  home.   He 

4  may  have  tried  to  get  Ed  back  but  it  was  too  late. 

5  He  may  have  spoken  to  him  the  next  day,  on  Sunday. 

6  These  are  vague  recollections  I  have.   I  guess  the 

7  only  point  of  even  mentioning  the  conversation  with 

8  Ed  Knight  would  be  to  confirm  that  it  was  in  fact  the 

9  Secretary's  request  that  it  be  done. 

10  I'd  like  to  confer  with  counsel  for  a 

1 1  minute. 

12  MR.  O'CALLAGHAN:    Certainly. 

13  (Witness  conferred  with  counsel.) 

14  THE  WITNESS:    It  is  my  general  impression 

15  that  the  decision  --  I  mean  it's  my  recollection  that 

16  the  decision  to  agree  to  allow  the  Office  of  the 

17  Secretary  to  give  copies  to  the  White  House  of  the 

1 8  transcripts  was  made  before  Bob  spoke  to  Ed  Knight. 

19  And  that  is  why  his  conversation  with  Ed  Knight  and 

20  the  contents  of  the  conversation  didn't  appear  to  me 

21  to  be  very  significant  because  a  decision  had  already 

22  been  made. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      And  who  made  the  final  decision? 

3  A      That  was  Bob  Cesca. 

4  Q      Okay.   Going  back  to  the  three-way 

5  conversation  with  Mr.  McHale,  I  believe  —  well, 

6  instead  of  me  restating  it,  what  occurred  during  the 

7  phone  conversation? 

8  A      We  got  on  the  phone,  however  it  was 
arranged  mechanically,  and  Steve  repeated  the  request 
and  Bob  acceded  to  it.    That's  all  I  remember  about 
the  conversation. 

Q      Did  he  repeat  the  request  or  did  you  call 
up  and  say  well,  we  know  you  want  the  transcripts  and 
we  agree  to  do  it,  or  just  if  you  recall  — 

A      I  really,  I  don't  remember  the  details.   I 
don't  remember  the  details  of  the  conversation. 

Q      Okay.    Was  there  a  lengthy  discussion 
before  Mr.  Cesca  told  Mr.  McHale  that  he  was  acceding 
to  the  request? 

A      Not  at  all.    It  wasn't  a  lengthy 
discussion. 

Q      Was  there  any  discussion  following 
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1  Mr.  Cesca  informing  Mr.  McHale  that  he  would  agree  to 

2  let  them  hand  over  the  transcripts? 

3  A      It  is  to  my  recollection  a  fairly  short  -- 

4  it  was  a  fairly  short  conversation. 

5  Q      Did  you  contribute  to  the  conversation? 

6  A      I  don't  recall  what  I  said  during  the 

7  conversation. 

8  Q      Did  you  participate  actively  in  the 
conversation,  or  were  you  just  on  the  line? 

A      I  don't  recall  what  I  said. 

Q      But  did  you  say  anything,  is  the  question. 

A      I'm  sure  I  said  something,  but  I  have  no 
recollection  of  what  I  said. 

Q      Have  you  since  learned  what  you  said  from 
anyone  else,  anyone  else's  recollection? 

A      No,  as  a  matter  of  fact,  I  haven't. 

Q      Okay.    And  were  there  any  other  discussions 
other  than  Mr.  Cesca  saying  it's  okay  to  turn  over 
the  transcripts? 

A  There  may  have  been  a  discussion  about  the 
letter  that  Steve  would  send  with  the  documents.  As 
I've  told  you,  he  has  said  to  me  that  that  was 
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1  discussed.   I  don't  have  any  recollection  of  that 

2  being  discussed,  but  then  again,  I  can't  say  it 

3  was  — 

4  MR.  PORTNOY:    I'm  sorry.    Is  that  McHale  or 

5  Cesca? 

6  THE  WITNESS:   McHale. 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Are  you  aware  of  any  other  discussions  that 

9  occurred  during  that  phone  conversation? 

10  A      Concerning  the  transcripts  or  anything 

1 1  else,  no.    It  could  have  occurred.   I  just  have  a 

12  very  limited  memory  of  what -- 

13  Q      Of  that  phone  call? 

14  A      -  of  what  the  substantive  exchange  was, 

1 5  other  than  it  was  agreement  that  the  transcripts 

16  would  be  given  to  the  White  House. 

17  Q      And  what  happened  next,  did  you  hang  up  the 

18  phone? 

1 9  A      Yeah,  I  had  nothing  to  do  with  the 

20  production.   That  was  going  to  be  handled  by  Steve. 

21  I  was  at  home  on  a  Saturday.   He  was  downtown  with  a 

22  staff  in  the  office  and  so  he  proceeded  to  handle  the 
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1  production. 

2  Q      Did  this  phone  call  happen  before  dinner, 

3  or  is  this  getting  later? 

4  A      I  believe  it  was  before  dinner.   I  believe 

5  it  was  before  dinner,  but  others  may  recollect  it 

6  differently. 

7  Q      Were  there  any  discussions  about  the 

8  mechanics  of  the  production  during  the  phone 

9  conversation  with  Mr.  McHale  and  Mr.  Cesca? 

10  A      I  don't  recall  any  other  discussion.   I 

1 1  mean  there  was  obviously  discussion  that  he  was  going 

12  to  be  producing  the  transcripts  that  day  with  his 

13  staff.   I  had  nothing  more  to  do  with  that. 

14  Q      Was  there  a  discussion  with  regard  to  whose 

15  transcripts  were  going  to  be  used,  the  ones  in  the 

16  possession  of  the  general  counsel  or  ~ 

A      No,  that  wasn't  considered  significant.   I 

18  don't  recall  any  such  conversation,  and  I  don't  think 

19  that  there  would  be  any  reason  to  have  such  a 

20  conversation. 

21  Q      You  stated  earlier  that  David  Dougherty 

22  brought  ~ 
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1  A      That's  what  I  recall  discussing  with  David. 

2  Q      When  did  you  discuss  that  with  David? 

3  A      Months  ago. 

4  Q      What  was  the  context  of  the  conversation? 

5  A      I  was  trying  to  put  a  time  on  when  the 

6  telephone  conversations  occurred  and  thought  that  by 

7  speaking  to  David  I  might  be  able  to  better  do  that. 

8  Q      Did  you  ever  speak  to  Mr.  Knight  about  his 

9  conversation  with  Mr.  Cesca? 

10  A      Absolutely  not. 

1 1  Q      What  was  David  Dougherty's  position  at  the 

12  time? 

13  A      He  was  a  staff  attorney  working  for 

14  Schmalzbach  and  McHale. 

15  Q      Did  you  have  discussions  with  anyone 

16  between  July  20th  and  July  25th  with  regard  to  the 

17  transmittal  letter  that  was  sent  with  the 

1 8  transcripts? 

19  A      I  may  have.   I  don't  have  any  independent 

20  recollection.   And  I  hope  you  said  July  23rd.    Did 

21  you  say  July  20th  or  July  23rd? 

22  Q      July  20th  and  July  25th. 


1  A      Well,  on  July  20th  —  there  was  no 

2  discussion  of  any  transmittal  letter  on  the  20th,  the 

3  21st  or  the  22nd  because  there  was  no  agreement  to 

4  transmit  anything  to  the  White  House  on  those  three 

5  days.   The  first  time  there  was  an  agreement  to 

6  transmit  the  depositions  was  on  the  23rd. 

7  As  I've  told  you,  Steve  McHale  has  said  to 

8  me  that  we  had  a  conversation  about  the  transmittal 

9  letter.   I  have  no  recollection  of  that  one  way  or 

10  the  other.    I  know  I  saw  a  copy  of  the  letter  after 

1 1  it  was  signed  and  the  transcripts  had  been 

12  submitted.   And  I  remember  being  pleased  that  such  a 

13  letter  had  accompanied  the  transcripts. 

14  Q      Have  you  heard  that  there  were  drafts 

15  written  of  the  letter  before  the  23rd? 

16  A      No.    I  certainly  have  not  heard  that. 

17  Q      When  did  Mr.  Cutler  make  the  request  to 

1 8  Mr.  Bentsen  for  the  transcripts? 

19  A      I  have  no  idea. 

20  Q      Have  you  ever  heard? 

21  A      I've  read  a  newspaper  article  in  which 

22  Mr.  Cutler  is  quoted  as  having  said  there  was  always 
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1  an  arrangement  to  produce  the  transcripts. 

MR.  PORTNOY:    Just  for  the  record,  I'm  not 

3  sure  that  the  witness  has  testified  that  she  knows 

4  whether  Mr.  Cutler  and  Mr.  Bentsen  actually  spoke. 

5  THE  WITNESS:    I  don't  know  whether  or  not 

6  they  actually  ever  spoke. 

7  BY  MR.  O'CALLAGHAN: 

8  Q      But  you  were  told  they  did? 

9  A      Yes. 

10  Q      By  Mr.  McHale? 

11  A      That's  right. 

12  Q      Who  was  working  for  the  Secretary  at  the 

13  time? 

14  A      Yes. 

15  Q      Okay.   Other  than  what  you've  read  in  the 

16  paper,  have  you  ever  heard  that,  have  you  ever  heard 

17  when  Mr.  Cutler  first  spoke  to  Secretary  Bentsen  with 

1 8  regard  to  the  transcripts? 

19  A      No,  nor  do  I  necessarily  credit  what 

20  appeared  in  the  paper. 

21  Q      I'd  like  to  show  you  a  document  Bates 

22  stamped  6877.    It's  a  one-page  document  on  Department 
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1  of  Treasury  letterhead  dated  July  23rd,  1994. 

2  A      That's  the  letter  that  Steve  McHale  sent  to 

3  Jane  Sherburne  concerning  transfer  of  the 

4  transcripts. 

5  Q      You  stated  earlier  when  you  first  saw  this, 

6  you  said  you  were  pleased  to  see  that  it  had  been 

7  included  with  the  transcripts? 

8  A      That's  right. 

9  Q      Does  that  indicate  to  you  that  you  didn't 

10  know  it  was  going  to  be  included  with  it  when  you 

1 1  talked  to  Mr.  McHale? 

12  A      I  don't  have  any  recollection  about  it  one 

1 3  way  or  the  other. 

14  Q      Were  you  pleasantly  surprised  or  just 

15  pleased  when  you  saw  it,  just  to  get  an  idea  of  what 

16  your  reaction  was  when  you  first  saw  it? 

A      I've  always  been  pleased  that  it  went  with 

1 8  the  transcripts. 

Q      Does  that  indicate  that  you  didn't  know  it 

20  was  going  to  go  with  them? 

A      I  don't  have  any  recollection  of  having 

22  discussed  the  letter  at  the  time. 
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1  Q      Okay.   And  when  did  you  first  see  the 

2  letter? 

3  A      Sometime  after  the  23rd  of  July. 

4  Q      Do  you  have  a  more  specific  recollection  of 

5  when  you  saw  it? 

6  A      No,  I  do  not. 

7  Q      How  was  it  brought  to  your  attention? 

8  A      Well,  that's  a  good  point.    Steve  may  have 

9  said  here's  the  letter  that  went  with  the 

10  transcripts.   I  don't  know. 

1 1  Q      Were  you  faxed  a  copy  of  it  soon  after  it 

12  was  sent  out  or  ~ 

13  A      I  don't  think  they  faxed  things  to  me  of 

14  this  sort.    I  was  too  close  to  them  physically. 

15  Normally  we'd  run  up  or  down  the  stairs. 

16  Q      Do  you  recall  whether  you  received  it  that 

17  week,  within  a  week's  time? 

18  A      Yes,  I  believe  I  got  it  right  away. 

19  Q      Why  do  you  believe  you  got  it  right  away? 

20  A      I  just  have  a  sense  that  I've  seen  it 

21  before.    I  mean  I  just  know  that  I  saw  it  shortly 

22  after  the  events  in  question. 


1  Q      This  is  something  that  would  have  been  of 

2  great  interest  to  you  at  the  time;  is  that  right? 

3  A      Well,  it's  something  that,  as  a  matter  of 

4  course,  Steve  would  have  made  certain  I  got  a  copy 

5  of.    It's  certainly  appropriate  that  a  letter  of  this 

6  sort  went,  and  I  have  always  been  grateful  that  Steve 

7  wrote  such  a  letter. 

8  Q      And  why  have  you  been  grateful  that  he 

9  wrote  such  a  letter? 

10  A      Because  it  was  appropriate  to  do  so. 

1 1  Q      Why  don't  we  take  a  five-minute  break. 

12  (Recess.) 

13  (The  reporter  read  the  record  as  requested.) 

14  BY  MR.  O'CALLAGHAN: 

15  Q      Again  I'd  like  you  refer  to  6877. 

16  A      Okay. 

1 7  Q      Okay.   And  the  second  paragraph  reads  "as 

18  we  discussed,  these  transcripts  are  being  provided  to 

19  you  solely  to  assist  you  in  the  preparation  for 

20  Mr.  Cutler's  testimony  before  the  House  and  Senate 

21  Banking  Committee  hearings.   You've  agreed  that  the 

22  transcripts  we  are  providing  to  you  with  this  letter 
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1  will  not  be  disclosed  publicly  or  shown  to 

2  individuals  (other  than  Mr.  Cutler)  who  may  be  called 

3  as  witnesses  by  either  committee  until  such  time  as 

4  we  advise  you  that  this  restriction  is  no  longer 

5  necessary.   Similarly,  you  have  agreed  not  to 

6  disclose  these  transcripts  to  counsel  for  any  such 

7  individuals." 

8  The  terms  that  are  described  in  the 

9  paragraph  I  just  read,  the  section  of  the  paragraph  I 

10  just  read,  do  you  have  any  knowledge  as  to  whether 

1 1  these  terms  were  ever  violated  by  the  White  House? 

12  A      No. 

13  Q      Have  you  ever  been  told  that  they  were? 

14  A      No.    Mr.  Cottos  wrote  me  an  E-mail  at  one 

15  point  in  which  he  made  some  reference  to  the  terms 

16  being  violated.   That  was  news  to  me.   I  called  him 

17  up  and  asked  him  what  his  basis  for  making  that 

18  statement  was. 

19  Q      What  did  he  say? 

20  A      He  just  thought  he'd  read  something  and  he 

21  just  thought  he'd  heard  something  so  I  wrote  him  back 

22  an  E-mail. 
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1  Q      Did  he  give  you  more  specifics  than  just 

2  saying  he  heard  something  or  read  something? 

3  A      No.   That's  what  I  recall  the  nature  of  the 

4  conversation  was.   No  specifics  whatsoever. 

5  Q      Did  you  have  any  other  conversations  with 

6  anyone  where  they  told  you  that  they  had  heard  that 

7  the  agreement  had  been  violated? 

8  A      No,  to  the  contrary.   When  we  sent  Bond  a 

9  letter  in  October  of  '94  —  and  I  say  "we,"  because  I 

10  helped  draft  portions  of  it  —  it  was,  in  fact  I 

1 1  think,  it  was  made  a  part  of  the  first  Senate 

12  hearing,  part  of  the  Secretary  --  part  of  Secretary 

13  Bentsen's  submission  to  the  Committee.   We 

14  specifically  said  that  the  terms  of  the  agreement  had 

15  been  adhered  to.    So  I've  never  had  any  basis  for 

16  thinking  that  they  weren't. 

17  Q      Have  you  heard  since  October  '94  that  the 

1 8  terms  were  violated? 

A      No,  I've  never  heard  that  they  were 

20  violated.   I've  read  newspaper  articles  and  in  fact, 

21  D'Amato's  testimony  when,  I  think  it  was  Bentsen  was 

22  testifying,  you  know,  he  expressed  concern  that 
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1  Altman  and  Ickes  had  shared  copies  of  their 

2  transcripts  or  had  one  another's  transcripts, 

3  something  along  those  lines.    But  I  have  no  reason  to 

4  believe  that  that  occurred  as  a  result  of  anything 

5  the  White  House  did. 

6  Q      Did  you  have  any  discussions  with 

7  Ms.  Sherburne  or  anyone  at  the  White  House  with  how 

8  the  transcripts  were  utilized  or  ~ 

9  A      How  they  were  utilized? 

10  Q      What  use  they  were  put  to. 

11  A      No  -- 

12  Q      Did  you  have  — 

13  A  not  that  I  recall.   I  had  conversations 

14  with  her  about  the,  I  think  it  was  the  August  1st 

15  letter  that  she  sent  that  Cutler  sent  up  to  the  Hill, 

16  concerning  why  the  transcripts  were  going  up  there  - 

17  why  the  transcripts  had  been  given  to  his  office. 

18  Q      Do  you  recall  — 

19  A      You  know,  the  letter  that  I'm  talking 

20  about,  I  think  it's  an  August  1st  or  August  3rd 

21  letter. 

22  Q      To  Senator  Riegle? 
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1  A      Yes. 

2  Q      You  had  a  discussion  about  that  letter0 

3  A      Yes. 

4  Q      What  was  the  discussion? 

5  A      She  sent  me  a  copy  of  it  in  advance.   I 

6  looked  at  it  in  advance. 

7  Q      And  did  you  have  any  reaction  to  it? 

8  A      I  suggested  some  changes. 

9  Q      What  changes  did  you  suggest? 

10  A      I  don't  remember  what  they  were.   There  may 

1 1  have  been  something  in  there  about  having  an 

12  arrangement  with  us  to  provide  the  transcripts  in 

13  advance. 

14  Q      Did  you  take  any  notes  of  that  conversation 

15  or  any  changes  you  might  have  suggested? 

16  A      Well,  I  approved  the  letter  as  it  finally 

17  went  out  which  makes  to  reference  to  any  agreement  to 

18  provide  them  with  transcripts  in  advance. 

19  Q      Okay.    When  did  you  receive  the  draft  that 

20  contained  a  reference  to  the  provision,  the  agreement 

21  to  provide  transcripts? 

22  A      Well,  shortly  before  the  letter  was  issued. 
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1  Q      Was  it  the  same  day,  a  couple  days  before, 

2  do  you  recall? 

3  A      I  think  it  was  the  same  day. 

4  Q      Do  you  recall  what  the  specific  reference 

5  was? 

6  A      No. 

7  Q      Why  did  you  recommend  it  be  taken  out? 

8  A      Because  to  the  best  of  my  knowledge,  there 

9  was  no  arrangement  in  advance  for  them  to  get  copies 

10  of  the  transcripts. 

1 1  Q      Did  you  bring  the  subject  up  with 

12  Ms.  Sherburne  orally? 

13  A  Yes. 

14  Q  What  were  the  subjects  of  the  discussion? 

15  A  I  said  ~ 

16  Q  What  did  you  say  to  her? 

17  A  I  said  that  this  is  not  my  recollection, 

1 8  Jane.   It  was  not  an  agreement  as  far  as  I  know. 

19  That  is  the  gist  of  what  I  said. 

20  Q      What  did  she  say  to  you? 

21  A      Well,  she  agreed  to  take  it  out. 

22 Q      Did  she  say  her  recollection  was  different? 
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1  A      Not  that  I  recall. 

Q      Did  she  tell  you  what  the  basis  of  her 

3  including  that  statement  in  the  letter  was? 

4  A      I  think  that  it  went  back  to  that  July  5th 

5  meeting  at  which  people  had  different  perceptions  of 

6  what  had  been  agreed  to. 

7  Q      But  did  you  tell  her  it  was  your 

8  understanding  that  there  hadn't  been  an  agreement 

9  that  was  reached  — 

10  A      That's  right. 

11  Q      -  in  the  5th  meeting? 

12  A      That's  right.    1  don't  think  I  referred 

13  back  to  the  5th.    I  am  saying  to  you  that  I  believe 

14  that,  if  she  had  that  impression,  it  may  have  been 

15  that  she  had  a  different  impression  based  on  the 

16  meeting  of  the  5th. 

Q      Did  anything  happen  in  that  meeting  on  the 

18  5th  that  would  have  given  her  the  impression  that 

19  you'd  reached  an  agreement  with  the  White  House  to 

20  provide  transcripts? 

A      As  I  said  to  you  very  early  on,  there  were 
four  of  us  at  that  meeting,  and  I  am  not  at  all 
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1  certain  that  we  all  had  the  same  perception  of  what 

2  occurred  at  that  meeting. 

3  Q      But  was  there  anything  specific,  any  -- 

4  A      We  talked  about  giving  the  transcripts.   It 

5  was  my  impression  that  the  discussion  was  simply  put 

6  off  into  the  future.    It  may  well  have  been  her 

7  impression  that  we  had  reached  an  agreement  to  give 

8  them  the  transcripts  at  some  time  in  the  future,  and 

9  it  was  simply  putting  off  the  date  of  when  that  would 

10  occur  as  opposed  to  putting  off  the  decision  itself. 

11  Q      So  you  said  before  there  were  four  women  at 

12  the  meeting;  right? 

13  A      Yes. 

14  Q      Four  people.    It  was  ~ 

15  A      One  of  those  rare  events  when  it  was  all 

16  women. 

17  Q      Jane  Sherburne? 

18  A      Right. 

19  Q      Sheila  Cheston? 

20  A      Right. 

21  Q      Pat  Black? 

22  A      Right. 


1  Q      And  Francine  Kerner,  yourself? 

2  A      That's  right. 

3  Q      Pat  Black  was  against  providing 

4  transcripts;  correct? 

5  A      She  was  not  going  to  reach  any  agreement 

6  that  the  transcripts  be  given. 

7  Q      Did  she  voice  an  opinion  that  she  didn't 

8  want  them  to  be  given? 

9  A      Well,  I  don't  know  how  positive  she  was 

10  about  that.    She  certainly  was  negative  about  it. 

1 1  Whether  she  said  under  no  circumstances,  at  no  time, 

12  I  don't  have  a  recollection  of  her  speaking  that  way, 

13  but  she  was  negative  about  the  idea. 

14  Q      Did  she  indicate  that  she  might  be  open  to 

15  the  possibility  later  of  giving  the  transcripts? 

16  A      I  don't  think  it  was  an  absolute  no  on  her 

17  part. 

18  Q      And  what  was  your  perception  of  the 

19  meeting? 

20  A      My  perception  was  let's  put  off  the 

21  decision,  we'll  get  to  that,  we'll  get  to  that  in  the 

22  future. 
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1  Q      And  so  you  said  neither  yea  nor  nay? 

2  A      Right. 

3  Q      And  Ms.  Sherburne  was  in  favor  of  having 

4  the  transcripts  turned  over? 

5  A      Well,  yes. 

6  Q      And  so  was  Ms.  Cheston? 

7  A      Sure. 

8  Q      Ms.  Cheston  and  Ms.  Sherburne  were 

9  representing  the  same  client;  is  that  right? 

10  A      That's  right. 

1 1  Q      And  I  guess  the  question  still  remains,  was 

12  there  anything  in  that  meeting  that  would  give 

1 3  Ms.  Sherburne  the  impression  that  an  agreement  had 

14  been  reached? 

1 5  A      You  are  asking  me  to  speculate  on  what  was 

16  in  her  mind,  and  I've  just  explained  that,  from  her 

17  perspective,  it  may  be  that  she  interpreted  that  to 

18  be  that  she  would  get  the  transcripts  at  some  time  in 

19  the  future.   It  was  just  a  question  of  when. 

20  It  was  my  perception  at  the  end  of  the 

21  meeting  ~  and  I'm  speculating  that  that  was  what  may 

22  have  been  her  perception  —  it  was  my  perception  at 
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1  the  end  of  the  meeting  that  we  hadn't  decided  one  way 

2  or  the  other  whether  the  transcripts  would  go  to  the 

3  White  House. 

4  Q      Did  you  ever  have  a  conversation  with 

5  Ms.  Sherburne  or  Ms.  Cheston  or  anyone  in  the  White 

6  House  counsel's  office  before  July  23rd  when  you  said 

7  that  the  transcripts  would  be  given  to  the  White 

8  House? 

9  A      Not  that  I  recall.   I  know  that  on  the 

10  19th,  in  all  likelihood,  I  told  her  no. 

11  Q      So  on  the  5th,  they  were  told  no;  correct? 

12  A      They  were  told  it  was  —  it  would  be  put  in 

13  abeyance. 

14  Q      No  at  that  time;  right? 

15  A      Well,  you  are  saying  no  at  that  time  and 

16  I'm  saying  that  no  decision  was  made  at  that  time, 

17  which  is  different. 

Q      And  the  next  request  that  you're  aware  of 

19  came  on  the  18th;  is  that  correct? 

20  A      That's  correct. 

Q      And  on  the  19th  you  told  them  no;  is  that 

22  correct? 
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1  A      Based  on  what  Jim  Cottos  wrote  to  me  on  the 

2  19th. 

3  Q      You  said  no? 

4  A      I  have  no  independent  recollection,  but  I 

5  have  no  reason  to  think  that  I  didn't  convey  the 

6  message  back  to  Jane  Sherburne.   It  certainly  would 

7  have  been  my  practice. 

8  Q      After  the  1 8th,  the  next  request  came  on 

9  the  23rd;  is  that  correct? 

10  A      That's  correct,  to  the  best  of  my 

1 1  knowledge. 

12  Q      The  23rd,  the  first  request  that  you're 

13  aware  of  came  from  Mr.  McHale  to  you;  is  that 

14  correct?  From  Ms.  Sherburne  to  Mr.  McHale,  excuse 

15  me. 

16  A      Yes,  to  me. 

17  Q      And  you  said  no  at  that  point  on  the  first 

18  call? 

19  A      I  responded  negatively.   The  reason  why  I 

20  phrase  it  that  way  is  I'm  not  sure  whether  I  said  no, 

21  or  I  said  I  think  the  answer  will  be  no  and  I  have  to 

22  talk  to  Bob.    It  was  a  negative  response. 


1  Q      Then  the  next  thing  that  happened  is 

2  Mr.  McHale  called  you? 

3  A      Right. 

4  Q      And  told  you  that  he  had  been  informed  that 

5  Mr.  Cutler  called  Mr.  Bentsen  and  that  Mr.  Bentsen 

6  would  like  to  have  the  transcripts  given  to  the  White 

7  House  if  it  was  okay? 

8  A      He  didn't  tell  me  he'd  been  informed.   For 

9  all  I  know  he  was  present  at  the  conversation.   He 

10  said  Cutler  has  spoken  to  Secretary  Bentsen, 

1 1  Mr.  Cutler  has  spoken  to  Mr.  Bentsen.   Mr.  Bentsen, 

12  Secretary  Bentsen,  would  like  the  transcripts  to  go 

13  to  the  White  House  if  it  can  be  done,  leaving  open 

14  the  option  for  the  IG  to  say  no. 

15  Q      Did  Ms.  Sherburne  bring  up  any  objections 

16  that  an  agreement  was  being  violated  on  the  23rd 

17  when  —  do  you  know  if  she  raised  any  objection  to 

18  initially  not  receiving  the  transcripts  on  the  23rd? 

19  A      You  mean  did  she  —  I  don't  understand  your 

20  question. 

21  Q      I'm  trying  to  figure  out  what 

22  Ms.  Sherburne's  basis  was  for  thinking  there  was  an 
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1  agreement  when  she  wrote  the  August  3rd  letter,  if 

2  there  hadn't  been  an  agreement  and  they  had  been 

3  rebuffed  at  every  time  until  Mr.  Cutler  had  to  make  a 

4  request  to  Secretary  Bentsen,  what  the  basis  for  her 

5  putting  in  the  statement  that  there  was  an  agreement 

6  for  them  receiving  the  transcripts  or  an 

7  arrangement.  And  I'm  just  walking  you  through  to  see 

8  if  at  any  time  an  arrangement  had  been  reached  or 

9  referenced  — 

10  A      Not  to  my  knowledge. 

11  Q      Up  to  the  23rd? 

12  A      No,  except  that  it  was  the  decision  was  put 

13  in  abeyance  and  it's  possible  that  on  the  5th  she  was 

14  under  the  impression  that  they  would  get  it  at  some 

15  time  in  the  future,  though  a  specific  time  had  not 

16  been  determined. 

17  That's  the  only  basis  that  I  would  know  of 

18  for  her  to  believe  that  an  arrangement  had  been  made, 

19  unless  there  were  other  conversations  that  I'm  not 

20  aware  of. 

21  Q      Have  you  been  told  that  there  are  other 

22  conversations  that  took  place? 


1  A      Well,  I  read  a  letter  in  The  Washington 

2  Times  --  not  a  letter.   An  article  in  The  Washington 

3  Times  in  which  Cutler  was  quoted  as  saying  that  he 

4  always  had  an  agreement  with  the  Secretary  that  the 

5  transcripts  would  be  provided.   That  was  news  to  me. 

6  Q      Have  you  ever  heard  anyone  refute  that 

7  statement? 

8  A      I  haven't  asked  anyone  to  refute  it. 

9  Q      Has  anyone  offered  to  refute  it  to  you? 

10  A      No,  I  haven't  discussed  it  with  anyone 

11  to  --  well,  I  did  discuss  it  with  Howard  Schloss,  as 

12  a  matter  of  fact. 

13  Q      Who  is  Howard  Schloss? 

14  A      He's  the  assistant  secretary  for 

15  legislative  affairs. 

Q      And  what  was  the  discussion  with  Howard 
17     Schloss? 

A      We  both  expressed  amazement  that  Cutler 

19  said  such  a  thing. 

20  Q      Why  were  you  amazed? 

A      It  was  news  to  me.    It  was  news  to  him. 
Q      Have  you  discussed  it  with  anyone  else  like 
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1  Mr.  McHale  or  Mr.  Schmalzbach,  out  of  curiosity? 

2  A      I  don't  know  that  Cutler  made  such  a  ~  no, 

3  I  haven't  discussed. 

4  Q      I'm  just  asking  if  you  discussed  what  was 

5  written  in  the  article. 

6  A      No,  I  understand.   No,  I  have  it  —  I 

7  discussed  it  with  Howard  Schloss.    I  had  a  reason  to 

8  discuss  it  with  Howard  Schloss. 
Q      What  was  the  reason  you  had  to  discuss  it 

with  Howard  Schloss? 

A      Because  at  that  point  in  time  the  reporter 
had  asked  me  several  questions,  and  so  I  was  closely 
following  everything  he  wrote. 

Q      And  what  was  the  purpose  for  talking  to 
Mr.  Schloss? 

A      Mr.  Schloss  is  the  assistant  secretary  for 
public  affairs. 

Q      Public  affairs?   I  thought  you  said 
legislation? 

A      I  made  a  mistake.    I  did  say  that  and  I 
apologize.   He's  the  assistant  secretary  for  public 
affairs.   And  naturally  when  I  got  a  phone  call  from 


1  a  reporter  about  this,  it  was  my  responsibility  and 

2  obligation  to  consult  him,  and  I  did  so. 

3  Q      Who  was  the  reporter  that  contacted  you? 

4  A      Dick  Kyle.    He's  the  reporter  for  whom 

5  there's  a  reference  in  my  papers. 

6  Q      How  many  discussions  did  you  have  with 

7  Mr.  Kyle? 

8  A  I  can't  recall  -- 
Q  More  than  one? 
A      —  there  were  several.   Oh,  yes,  there  were 

several. 

Q      And  when  did  they  occur,  over  what  time 
period? 

A      After  April  of  '95,  around  the  time  the 
articles  came  out,  whenever  that  was. 

Q      What  were  the  contents  of  the  discussion 
with  Mr.  Kyle? 

A      Well,  I  really  think  we're  getting  far 
afield  here.   I  mean  -- 

Q      Did  you  have  any  discussion  about  the 
transmittal  of  the  transcripts? 

A      There  may  have  been  some,  but  I  don't 
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1  really  recall.   There  may  have  been  some.   He  was 

2  interested  in  my  reporting  chain,  so  I  sent  him  a 

3  copy  of  the  MOU  that  I  had  proposed  to  Valerie  Lau 

4  shortly  after  she  came  on  board. 

5  Q      When  did  you  propose  the  MOU,  when  did  that 

6  come  about? 

7  A      Well,  as  I  told  you,  I  had  raised  it  first 

8  with  Bob  Cesca. 

9  Q      I  recall  that,  yes. 

10  A      And  then  certainly  in  August  of  '94  I  sent 

11  a  fax  to  Valerie  Lau,  who  at  that  point  was  the  IG 

12  designate,  telling  her  that  I  had,  that  I  myself  had 

13  gone  to  the  general  counsel's  office  now  and  was 

14  trying  to  lay  the  groundwork  for  an  MOU. 

15  Q      Going  back  to  the  August  3rd  letter  that 

16  Ms.  Sherburne  prepared,  I  believe  that  went  to 

17  Mr.  Riegle,  Senator  Riegle? 

18  A      Yes. 

19  Q      Did  you  have  discussions  with  anyone  else 

20  about  the  letter  other  than  Ms.  Sherburne? 

21  A      No. 

22 Q      Did  you  have  any  discussion  with  Ms.  Black 
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1  about  it? 

2  A      I  don't  think  so.    I  don't  recall. 

3  Q      Do  you  recall  whether  Ms.  Black  had  any 

4  objections  to  any  language  in  the  letter  ~ 

5  A      No,  I  don't  recall  — 

6  Q  that  was  brought  to  your  attention? 

A      I  don't  recall  having  any  discussions  with 

8  her  about  the  letter.   I  may  well  have  sent  her  a 

9  copy  of  it,  faxed  her  a  copy  of  it,  but  I  don't 

10  remember  having  any  discussions  with  her  or  faxing 

11  her  a  copy  of  it.    I  just  don't  recall.   It's  so 

12  hard.   I  feel  I  should  qualify  a  lot  of  what  I  say 

13  when  I  don't  have  a  discrete  recollection,  but  there 

14  is  a  possibility  that  maybe  the  events  are  other  than 

15  as  I  recollect  them. 

16  Q      In  reference  to  Ms.  Black,  did  you  consider 

1 7  her  to  be  an  equal  counterpart  at  the  Resolution 

1 8  Trust  Corporation? 

A      She  was  a  counsel  to  an  Inspector  General. 
Q      How  about  with  respect  to  an  investigation, 
21     did  she  have  a  similar  role  that  you'd  had? 

A      She  was  much  more  tied  up  with  the  Rose  Law 
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1  Firm  review  and  the  billings  that  the  Rose  Law  Firm 

2  had  submitted.    So  her  full  attention  was  not 

3  directed  to  this  matter  the  way  mine  was. 

4  Q      During  July  of  1994,  how  many  times  a  day 

5  or  week  did  you  have  discussions  or  contact  with 

6  Ms.  Black  regarding  the  investigation? 

7  A      I  can't  recall.   Whenever  there  was  a  need 

8  to  converse,  we  conversed. 

9  Q      Did  you  discuss  about  scheduling  the 

10  witnesses,  was  she  involved  in  that? 

1 1  A      There's  one  E-mail  in  which  ~  that  makes  a 

12  reference  to  the  fact  that  she  was  going  to  call  Jane 

13  Sherburne  to  help  move  the  scheduling  along,  but  I 

14  think  after  that  point,  I  was  primarily  the  one  who 

15  handled  the  scheduling  of  witnesses. 

16  Q      You  had  more  contact  with  Ms.  Sherburne  and 

17  also  people  at  general  counsel's  office;  is  that  fair 

18  to  say? 

19  A      Well,  Pat  Black  would  have  virtually  no 

20  contact  with  the  GC  people  who  were  handling  this  for 

21  the  Secretary.  There  would  have  been  no  need  to.   On 

22  the  other  hand,  I  had  no  contact  with  Ellen  Kulka, 
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1  and  Ms.  Black  took  it  upon  herself  to  call  Ms.  Kulka 

2  and  discuss  redactions.   So  we  were  each  dealing  with 

3  the  general  counsel's  people  within  our  respective 

4  agencies. 

5  Q      But  the  people  in  general  counsel  at  her 

6  agency  weren't  a  subject  or  a  fact  witness  of  the 

7  investigation;  is  that  right? 

8  A      Well,  the  people  1  was  dealing  with  in  the 

9  general  counsel's  office  weren't  either. 

10  Q      Okay.    But  there  were  people  in  the  general 

1 1  counsel's  office  of  Treasury  who  were  subjects  of  the 

12  investigation,  also  fact  witnesses;  isn't  that 

1 3  correct? 

14  A      Well,  I  don't  really  know  who  you  expected 

1 5  to  handle  the  work  for  the  Secretary  in  this  regard. 

16  When  the  general  counsel  is  the  subject  of  some 

17  review,  the  Secretary  has  to  turn  to  someone.   It's 

1 8  not  every  day  of  the  week  that  that  occurs,  but  when 

19  it  does  occur,  he  has  to  turn  to  someone. 

20  Q      Okay.    With  regard  to  your  relationship 

21  with  Ms.  Black,  or  actually  with  the  RTC  IG's  office, 

22  who  was  your  main  point  of  contact  over  there? 
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1  A      Pat  Black. 

2  Q      Did  you  deal  with  anyone  else?  Did  you 

3  deal  with  Clark  Blight? 

4  A      I  certainly  did  at  certain  points  in  time. 

5  And  I  was  over  there  towards  the  end  of  last  week,  I 

6  was  over  there  for  two  full  days.    I  spoke  to  Jack 

7  Adair,  I  spoke  to  the  secretaries.  I  mean  we  had  two 

8  meetings  that  week  that  were  full  day  meetings  and  so 

9  I  was  over  in  their  offices  for  the  entire  day  both 

10  days  that  final  week.   That  would  be  the  week  of  the 

1 1  25th  of  July. 

12  Q      Prior  to  the  release  of  the  transcripts  to 

13  the  White  House  --  actually  let's  start  with  prior  to 

14  release  of  the  transcripts  to  the  general  counsel's 

15  office.   Had  anyone  at  the  RTC  relayed  to  you  that 

16  there  was  confidential  information  contained  in  the 

17  transcripts? 

18  A      Absolutely  not. 

19  Q      Did  you  have  any  understanding  that  there 

20  was,  independent  of  their  representation  of  that? 

21  A      They  didn't  make  such  a  representation.   I 

22  read  the  transcripts  myself.   There  was  nothing  in 


1  there  that  wasn't  already  publicly  known.    Redacting 

2  those  transcripts  was  ludicrous. 

3  Q      What's  the  basis  for  your  assertion  that 

4  the  redactions  were  ludicrous? 

5  A      There  was  no  good  basis  on  which  to  make 

6  any  of  those  redactions.   Ellen  Kulka's  point,  which 

7  she  raised  the  week  of  the  25th  at  Pat  Black's 

8  request,  was  that  somehow  she  wouldn't  be  able  to 

9  protect  information  in  the  RTC  files  if  she 

10  acknowledged  --  if  RTC  acknowledged  that  certain 

1 1  facts  contained  in  the  transcripts  were  in  fact 

12  true. 

13  I  want  to  go  back  over  this  point  because 

14  it's  very  important  to  my  thinking  about  the  events 

15  in  issue. 

16  At  the  very  beginning  we  were  doing  a 

17  management  inquiry.    It  was  supposed  to  be  made 

18  public.   The  transcripts  were  supposed  to  be  made 

19  public.   The  investigators  were  not  supposed  to  be 

20  delving  into  any  aspects  of  the  investigation  that 

21  could  not  be  made  public. 

When  I  read  the  transcripts  ~ 
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1  Q      Was  that  an  instruction  that  was 

2  specifically  given  to  them? 

3  A      That  was  my  understanding. 

4  Q      Did  anyone  ever  give  that  to  them? 

5  A      As  you  recall,  Jim  Cottos  sent  me  an  E-mail 

6  early  on,  telling  me  that  he  didn't  want  me  directly 

7  speaking  to  the  investigators. 

8  Q      The  question  is,  do  you  know  if  he  did 

9  that  -- 

10  A      I  don't  know  if  he  did  that  — 

11  Q      ~  or  if  anyone  did  that? 

12  A      —  it  was  certainly  my  understanding  that 

13  that  was  done. 

14  Q      Where  did  you  get  that  understanding  from? 

15  A      From  speaking  to  Jim.    That  was  the  whole 

16  basis  on  which  we  were  going  forward,  to  have 

17  transcripts  that  would  be  publicly  available,  that 

18  could  be  made  public. 

19  Q      What  were  the  subjects  of  the  interviews 

20  that  were  going  on,  weren't  the  interviews  going  into 

21  the  contacts  between  White  House  and  Treasury  people 

22  about  information  that  was  considered  confidential? 
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1  A      Not  ~  at  that  point  ~  look,  you  are  going 

2  to  have  public  hearings  about  the  very  matters  in 

3  question.   Jean  Hanson  was  going  to  be  asked,  as  was 

4  Roger  Altman,  what  information  they  conveyed  to  the 

5  White  House  and  at  what  point. 

6  Let  me  give  you  an  example.   When  we  got 

7  over  there  to  talk  about  the  redactions,  I  think  it 

8  was  on  the  26th  of  July,  one  of  the  first  things  RTC 

9  said  they  wanted  to  redact  was  the  fact  that  the 

10  President  and  Mrs.  Clinton  had  been  mentioned  as 

1 1  witnesses  in  a  criminal  referral.  Now  can  you 

12  imagine  anything  more  absurd.    We  had  just  spent  the 

13  last  month  doing  an  inquiry  that  involved  whether 

14  information  was  given  to  the  White  House  that  would 

15  somehow  tip  them  off  and  now  we  were  being  told  that 

16  RTC  didn't  want  to  confirm  the  fact  that  they  were 

17  mentioned  as  witnesses  in  the  criminal  referral. 

1 8  There  were  going  to  be  hearings  that  week, 

19  starting  that  week,  that  directly  dealt  with  the  fact 

20  that  the  Clintons  had  been  mentioned  in  the  criminal 

21  referral,  and  yet  RTC  was  saying  they  didn't  want  to 

22  confirm  that  fact.   We  might  as  well  have  packed  up 
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1  shop  and  gone  home. 

2  The  information  that  was  in  that,  in  those 

3  transcripts  was  general  information  that  had  been 

4  widely  known.   Jim  Guy  Tucker,  the  fact  that  he  was  a 

5  witness,  reported  in  the  media.   Peacock  reported  in 

6  the  media.   The  fact  that  McDougal  would  raise  the 

7  double  jeopardy  defense,  and  some  in  RTC  thought  he 

8  might  have  a  basis  for  doing  that,  reported  in  the 

9  media.   And  the  fact  that  the  Clintons  were  mentioned 

10  as  witnesses,  reported  in  the  media. 

1 1  On  August  4th,  one  of  the  things  that 

12  Senator  Bond  has  raised  in  a  letter  that  he  sent,  I 

13  think  to  Riegle  and  D'Amato,  and  in  newspaper 

14  articles  in  which  he's  been  quoted  is  the  fact  that 

15  one  of  the  things  that  was  redacted  involved  the 

16  position  of  RTC  on  the  statute  of  limitations.   The 

17  professional  liability  section  wrote  a  legal  opinion 

18  on  whether  or  not  the  statute  of  limitations  might 

19  bar  some  of  the  actions. 

20  August  4th,  1994,  Congressman  Leach  made 

2 1  comments  about  that  very  matter  in  The  Washington 

22  Post.   There  was  nothing  in  those  transcripts  that  is 
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1  a  matter  of  policy,  given  the  purpose  of  our  inquiry 

2  which  was  to  make  public  what  had  been  shared  with 

3  the  White  House  and  the  reasons  for  doing  so,  there 

4  was  nothing  in  those  transcripts  that  should  not  have 

5  been  made  public.   And  certainly  no  hint  that  anyone 

6  at  RTC  thought  differently  until  the  26th  of  July. 

7  Q      Okay.   Did  RTC  --  did  you  ever  have 

8  discussions  with  people  at  RTC  about  the  information 

9  you  said  that  was  in  the  media,  whether  they  had  a 

10  problem  with  that  being  released  because  they  hadn't 

1 1  confirmed  the  fact  that  those  things  had  happened  or 

1 2  those  facts  were  true? 

13  A      What  difference  did  that  make?  I  had  a 

14  conversation  — 

15  Q      If  you  could  answer  the  question. 

16  A      No,  I'm  explaining  to  you. 

Q      If  you  could  answer  the  question  and  then 

18  you  can  explain. 

A      Not  until  July  26th  when  I  had  a 

20  conversation  with  Ellen  Kulka  in  the  presence  of  Pat 

21  Black  and  both  IGs.    And  Ellen  Kulka  said  well,  it's 
important  whether  or  not  we  confirmed  it  and  I  said 
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1  why  Ms.  Kulka,  why  is  that  important.    Well,  we  won't 

2  be  able  to  assert  privileges. 

3  As  a  lawyer,  I  totally  disagree  with  her. 

4  Nothing  I  have  heard  makes  me  subscribe  to  her 

5  position  one  iota,  one  iota.   The  fact  that 

6  Congressman  Leach  didn't  think  it  meant  anything  to 

7  refer  to  the  same  material  is  proof  that  there  was 

8  nothing  confidential,  nothing  whatever  confidential 

9  in  those  transcripts  that  couldn't  have  seen  the 

10  light  of  day,  and  that  shouldn't  have  seen  the  light 

1 1  of  day. 

12  Q      Did  the  RTC  express  concern  that  the 

13  unredacted  transcripts  had  been  produced  to  the  White 

14  House  on  the  23rd? 

15  A      There  was  no  question  about  redaction  or 

16  unredaction  until  after  the  transcripts  had  gone  to 

17  the  White  House.    And  frankly,  I've  often  wondered 

1 8  whether  the  question  of  redacting  the  transcripts 

19  wasn't  payback  for  the  fact  that  RTC  wasn't 

20  consulted. 

21  Q      Have  you  ever  been  told  that? 

22 A      It's  always  just  been  speculation  on  my 


1  part. 

2  At  the  time  that  Ellen  Kulka  said  that 

3  things  needed  to  be  redacted,  she  hadn't  read  any 

4  transcript  except  her  own. 

5  Q      Had  she  been  told  the  contents  of  other 

6  transcripts,  do  you  know? 

7  A      I  have  no  idea  what  she  was  told,  but  you 

8  know,  to  be  redacting  the  fact  that  there  were  nine 

9  criminal  referrals  when  it  had  been  reported  in  the 

10  media  for  months. 

1 1  So  going  back  to  the  day  of  the  23rd,  on 

12  that  date,  there  was  no  information  that  was  given  to 

13  the  White  House  in  those  transcripts  that  the  White 

14  House  was  not  already  aware  of  because  of 

15  conversations  they  had  previously  had  with  Treasury 

16  employees,  or  because  of  articles  that  had  been 

17  published  in  the  media. 

1 8  Q      Treasury  employees,  you  are  talking  about 

19  the  conversations  that  were  the  subject  of  the 

20  investigation? 

21  A      That's  correct. 

22  Q      Do  you  recall  whether  Ms.  Black  expressed 
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1  concern  to  you  about  the  August  3rd  letter  to 

2  Riegle  -  and  this  is  just  to  help  you  refresh  your 

3  recollection  --  concerns  she  had  that  the  letter  made 

4  representation  that  there's  a  quid  pro  quo,  that  if 

5  the  RTC  and  Treasury  IG  provided  transcripts,  then 

6  the  White  House  would  provide  documents  and  make 

7  witnesses  available? 

8  A      Well,  I  think  that's  the  same  matter  that  I 

9  discussed  with  you  earlier.   I  didn't  recall  Pat 

10  Black  saying  that,  but  it  may  well  be  that  she  saw  it 

1 1  and  that  she  raised  the  same  objection  I  had. 

12  Q      So  that's  a  similar  objection  to  the  one 

1 3  that  you  raised? 

14  A      Absolutely. 

15  Q      And  that's  the  type  of  ~  you  said  there 

16  was  an  agreement,  we  didn't  talk  about  specifics  of 

1 7  what  the  — 

18  A      I  didn't  recall  what  the  language  said.   I 

19  didn't  keep  a  copy  of  what  the  original  draft  letter 

20  said.   I  remember  it  as  an  agreement.   It  may  have 

21  just  said  quid  pro  quo.    She  may  have  a  copy  of  the 

22  earlier  draft.    I  didn't  keep  one. 


1  Q      Do  you  know  ~  have  you  ever  learned 

2  whether  any  White  House  witnesses  altered  their 

3  testimony  as  a  result  of  their  being  able  to  review 

4  the  copies  of  the  transcripts? 

5  A      Well,  I  don't  know  what  you  ~  number  one, 

6  the  answer  is  no.   Number  two,  "altered  their 

7  testimony"  has  a  negative  connotation.   I  am  a  firm 

8  believer  that  people  should  examine  documentation  in 

9  order  to  refresh  their  recollection.   And  I  don't 

10  know  whether  or  not  that  was  done  by  anyone. 

11  Q      Do  you  know  if  anyone  altered  their 

12  testimony  with  reference  to  changing  their  testimony 

13  to  their  being  able  to  review  the  transcripts? 

14  A      I  don't  know  whether  anyone  refreshed  their 

1 5  recollection  and  then  changed  their  testimony,  no,  I 

16  don't  know. 

Q      Do  you  know  if  anyone's  recollection  was 
18     refreshed  with  the  transcripts? 

A      I  have  no  way  of  knowing.    I  certainly  have 
20     no  reason  to  believe  that  the  letter  in  which  Steve 
set  forth  certain  conditions  was  ever  violated.   And 
I  know  that  in  the  August  3rd  letter  that  Cutler 


254 


6357 

255 
sent,  he  represented  that  it  had  been  adhered  to,  and 
that  he's  always  taken  the  position  that  it  had  been 
adhered  to. 

Q      Do  you  have  any  knowledge  whether  the 
summaries  that  were  prepared  by  the  Office  of  General 
Counsel  were  transmitted  over  to  the  White  House  at 
any  time? 

A      No. 

Q      Do  you  know  whether  anyone  at  the 
Resolution  Trust  Corporation  ever  reviewed  the 
summaries? 

A      No.    I  don't  know  how  they  would  have 
gotten  them.   They  may  have  gotten  them  from  me,  if 
they  reviewed  them.    I  don't  recall  ever  sending  them 
anyplace  else. 

Q      You  are  referring  to  the  RTC? 

A      Yes. 

Q      You  don't  recall  -- 

A      Sending  a  copy  to  them,  I  may  have. 

Q      To  anyone  or  — 

A      Well,  I  wasn't  sending  them  anyplace  other 
than  --  well,  first  of  all,  I  have  no  recollection  of  


sending  them  anywhere.   If  I  sent  them  to  the  RTC, 
that  would  have  been  perfectly  appropriate  to  do  so. 

I  mean  again,  I'm  just  assuming  from  the 
fact  that  you  asked  the  question  that  you  have  reason 
to  believe  that  was  done.   A  mistake  on  my  part  for 
which  I  apologize. 

Q      I'd  like  to  make  a  quick  backtrack  and  I'll 
leave  this  time  period  quickly,  but  earlier  we 
referred  to  draft  reports  that  were  —  the  draft 
report  chronology  that  was  prepared  for  the 
investigation. 

A      Who  prepared? 

Q      That  was  prepared  by  the  IG's  offices. 

A      That's  correct. 

Q      And  we  also  discussed  that  general 
counsel's  office,  members  of  the  general  counsel's 
office  had  presented  you  with  2-1/2  pages  of 
suggested  edits? 

A      Right. 

Q      And  you  mentioned  that  you  had  referred  to 
that  document  during  a  work  session  on  the  draft 
report;  is  that  correct? 
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1  A      That's  right. 

2  Q      Were  members  of  the  RTC  IG's  office  at  that 

3  work  session? 

4  A      Absolutely. 

5  Q      It  included  everybody  from  the  RTC  -- 

6  A      Yes,  and  people  walked  in  and  out.    I  mean, 

7  but  it  was  at  RTC  offices  and  we  were  going  through 

8  the  draft  point  by  point.    I  don't  know  if  Pat  was 

9  there.   She  kept  going  in  and  out  to  deal  with  the 

10  redactions. 

1 1  Q      Was  Clark  Blight  there? 

12  A      I  don't  know  whether  he  was  in  the  room.    I 

13  know  that  Jack  Adair  and  Bob  Cesca  sat  there.   I  know 

14  that  I  was  there.   I  know  that  Jim  Cottos  was  there. 

1 5  The  final  draft,  everybody  looked  at  the  final  draft. 

16  Q      How  about  Mr.  Switzer,  was  he  there? 

17  A      I  don't  recall. 

18  Q      Do  you  recall  who  was  in  the  room  when  you 

19  said  I've  got  these  suggestions  from  GC? 

20  A      I  know  Jim  Cottos  was  there.   I  know  that 

21  Jack  Adair  was  there.   And  I  know  that  Bob  Cesca  was 

22  there. 
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1  Q      How  about  Cottos  and  Blight? 

2  A      I  know  that  Jim  Cottos  was  there.   Didn't  I 

3  say  that? 

4  Q      I'm  sorry,  if  you  did. 

5  A      I'm  sorry. 

6  Q      But  you  don't  know  if  Blight  was  there;  is 

7  that  right? 

8  A      I  don't  remember  whether  he  was  there. 

9  Q      And  directing  your  attention  to  the  meeting 

10  on  the  28th  of  July  ~  first  of  all,  was  there  a 

1 1  meeting  that  occurred  on  the  28th? 

12  A      Yes,  that's  right. 

13  Q      Where  did  that  occur? 

14  A      RTC  in  Rosslyn. 

1 5  Q      Okay.   And  what  was  the  purpose  for  the 

16  meeting  and  who  attended? 

17  A      I  think  that  was  the  meeting  at  which  we 

18  also  met  with  Ellen  Kulka.    I  can't  remember  if  that 

19  was  on  the  26th  or  the  28th.    One  of  those  two 

20  meetings,  we  met  with  Ellen  Kulka. 

21  Q      I'm  sorry.    Who  else  was  there? 

22  A      Who? 
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Q      Yes,  who  was  in  attendance? 

A      At  which  meeting? 

Q      The  meeting  with  Ellen  Kulka. 

A      The  meeting  with  Ellen  Kulka,  I  know  that 
Pat  Black,  Jack  Adair,  Bob  Cesca  and  I  were  in 
attendance,  along  with  Ellen  Kulka  and  a  couple  of 
her  —  I  think  attorneys  on  her  staff.    I  think  there 
were  a  couple  of  attorneys  on  her  staff,  one  of  whom 
may  have  been  Jack  Binkley. 

MR.  O'CALLAGHAN:    Why  don't  we  stop  for  a 
second. 

(Discussion  off  the  record.) 
BY  MR.  O'CALLAGHAN: 

Q      Okay.    We're  at  the  meeting  with  Ellen 
Kulka  over  at  the  RTC;  is  that  correct? 

A      Yes,  which  occurred  the  week  of  the  25th  of 
July,  I'm  not  sure  whether  it  was  the  26th  or  the 
28th. 

Q      Okay.   And  what  was  the  purpose  of  the 
meeting? 

A      Pat  Black  had  called  me  up  and  said  she'd 

spoken  to  Ellen  Kulka  and  Ellen  Kulka  thought  that 
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some  redactions  should  be  made  in  the  transcripts. 

Q      And  when  did  the  call  occur,  was  it  that 
day  or  the  day  before? 

A      I  think  it  was  the  day  before. 

Q      What  was  your  reaction  to  that? 

A      I  was  very  upset. 

Q      And  what  happened  next?   Was  it  a  morning 
meeting  or  ~ 

A      I  don't  remember  when  the  meeting  took 
place  during  the  course  of  the  day.    It  was  a  long 
meeting.   I  think  it  was  before  lunch  because  I 
remember  Bob  and  I  going  to  lunch  afterwards, 
possibly  with  Jack  Adair  and  my  telling  him  — 

Q      "Him"  being  Jack  Adair? 

A      "Him"  being  Bob  Cesca  --  my  opinion  of  the 
fact  that  the  transcripts  were  now  going  to  be 
redacted. 

Q      Was  that  opinion  similar  to  the  one  you 
just  voiced  here? 

A      Yeah,  you  better  believe  it. 

Q      Rather  than  repeat  the  record? 

A      That's  right. 
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1  Q      While  you're  at  the  meeting  or  during  the 

2  meeting,  did  you  make  any  phone  calls  to  anyone  over 

3  at  Treasury  or  Treasury  IG's  office? 

4  A      Well,  I  had  told  them  in  the  general 

5  counsel's  office  what  was  going  on  with  Ellen  Kulka, 

6  and  I  think  I  may  have  also  told  Jane  Sherburne.  I 

7  viewed  this  as  a  major  problem.   Here  we  were  given 

8  transcripts  that  were  supposed  to  be  made  public 

9  within  a  week  to  the  White  House  in  order  to  help 

10  Cutler  prepare  for  his  testimony,  and  now  suddenly 

1 1  RTC  was  going  to  say  that  certain  aspects  of  the 

12  transcripts  needed  to  be  redacted.  Well,  it  was 

13  going  to  look  like  confidential  information  had  been 

14  given  to  the  White  House  that  shouldn't  have  been 

15  given  to  the  White  House. 

16  Q      What  was  Jane  Sherburne's  reaction  to  your 

17  phone  call? 

18  A      She  absolutely  did  not  want  the  transcripts 

19  redacted.  The  White  House  wanted  the  transcripts  to 

20  be  made  public  in  their  entirety.  Now,  I  don't 

2 1  remember  when  that  conversation  occurred  with  Jane 

22  Sherburne,  but  I  know  what  her  position  was. 
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1  Q      Okay.   And  how  about  Mr.  Schmalzbach,  what 

2  was  his  reaction? 

3  A      He  wasn't  happy  about  it. 

4  Q      You  spoke  with  him,  I  don't  know  if  you 

5  identified  or  not  — 

6  A      Yes,  I  spoke  with  him. 

7  Q      And  we're  talking  about  before  the  meeting; 

8  is  that  right? 

9  A      That's  right,  before  the  meeting. 

10  Q      And  what  was  his  reaction,  did  he  have  one? 

11  A      He  was  not  happy  about  it  either.  No  one 

12  was  happy  about  this  —  the  fact  that  this  was  being 

13  raised  at  the  1 1th  hour  ~ 

14  Q      Caused  some  concern? 

15  A      I'll  say. 

16  Q      Okay.   Did  Mr.  Schmalzbach  relay  this 

1 7  information  to  anyone  else  at  Treasury  that  you  know? 

18  A      I've  seen  an  E-mail  that  he  sent  to  Ed 

19  Knight. 

20  Q      Independent  of  that,  do  you  know  if  he 

21  spoke  to  anyone  about  it? 

22  A      No. 
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Q      Do  you  know  why  he  spoke  to  Mr.  Knight  or 
E-mailed  Mr.  Knight? 

A      Mr.  Knight  was  the  executive  secretariat. 
He  kept  Mr.  Knight  apprised,  I'm  sure,  of  all 
important  developments. 

Q      Do  you  know  if  he  had  frequent  contact  with 
Mr.  Knight  during  the  course  of  July? 

A      I'm  certain  he  had  contact.  How  frequent 
it  was  I  don't  know. 

Q      Did  he  ever  tell  you  or  reference  it? 

A      There  were  times  when  I'd  go  down  to  speak 
to  him  and  be  told  that  he  was  at  a  meeting  with  Ed 
Knight  or  he'd  make  reference  to  the  fact  that  he  had 
to  go  to  a  meeting  with  Ed  Knight.    So  I  know  he  saw 
Ed  Knight.    Ed  Knight,  as  you  recall  from  one  of  the 
E-mails,  had  interacted  with  Fiske  and  so  he  was 
representing  the  Secretary  with  regard  to  this 
general  matter. 

Q      So  he  was  in  charge  of  organizing  dealing 
with  the  upcoming  hearings  ~ 

A      Yes,  that  would  be  my  understanding. 

Q      —  and  investigations?  And  how  did  you  — 
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did  anyone  tell  you  he  had  that  role  or  did  you  — 

A      I  divined  that  from  the  various  things  that 
were  said  over  the  course  of  many  weeks. 

Q      And  I'd  asked  you  if  you'd  spoken  with 
anyone  at  Treasury  during  the  course  of  the 
meeting  — 

A      During  the  course  of  the  meeting,  did  I 
call  anyone  at  Treasury?  I  don't  know  that  it  was 
during  the  course  of  the  meeting.   I  may  have  called 
them  afterwards  to  tell  them  what  the  upshot  of  the 
meeting  was. 

Q      Did  you  call  them  before  the  meeting  just 
to  touch  base? 

A      I  may  have  called  them  before  the  meeting. 
I  mean,  the  position  of  the  Department  and  the 
position  of  the  IG's  office  was  one  and  the  same  with 
regard  to  this.   There  was  no  reason  to  redact  the 
transcripts,  and  we  were  going  to  oppose  redacting 
the  transcripts.  Now,  Bob  eventually  agreed  to 
redacting  the  transcripts,  but  that  wasn't  what 
anyone  wanted  initially. 

Q      Did  you  agree  with  that  decision? 
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1  A      No. 

2  Q      Did  he  consult  you  about  that  before  he 

3  made  the  decision? 

4  A      It  wasn't  a  matter  of  consulting  me.   We 

5  met  with  Ellen  Kulka.   Pat  Black  warned  me  in 

6  advance,  don't  say  anything  you  don't  want  reported 

7  in  the  papers.  And  then  I  said,  well,  I  don't 

8  understand  why  we're  having  this  meeting  ~  and  that 

9  was  her  opinion  of  that,  but  she'd  gone  to  her  to  ask 

10  her  if  anything  should  be  redacted. 

1 1  Q      Ellen  is  general  counsel  at  RTC? 

12  A      Yes,  she  was  the  general  counsel  to  RTC. 

13  Q      Okay. 

14  A      And  her  transcript  said  that  they  had  had  a 

15  conversation  with  David  Kendall,  the  President's 

16  counsel.   That  was  redacted  from  the  transcript. 

17  Something,  of  course,  the  President  was  well  aware  of 

18  since  it  was  his  personal  counsel.   But  in  any  event, 

19  I'm  digressing. 

20  There  was  a  conference  room  in  RTC.   Ellen 

21  Kulka  was  there  with  Jack  Binkley,  I  believe,  and 

22  another  attorney  on  her  staff  and  there  was  Pat 
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1  Black,  Jack  Adair,  Bob  Cesca  and  me.   Ellen  said  that 

2  she  wanted  to  redact  the  transcripts,  redact  certain 

3  information  from  the  transcripts.   She  didn't  know 

4  what  information  she  wanted  to  redact  because  her 

5  staff  had  not  reviewed  the  transcripts,  but  she  was 

6  certain  there  was  something  to  be  redacted. 

7  Q      What  was  Jack  Adair's  position  on  this? 

8  A      He  stood  there  mute.   He  sat  there  mute,  as 

9  did  Bob  Cesca. 

10  Q      The  two  IGs  or  the  IG  and  the  acting  IG? 

1 1  A      That's  right. 

12  Q      So  who  was  most  of  the  dialogue  between, 

13  you  and  Ms.  Kulka? 

14  A      That's  right.   Pat  Black,  of  course,  was 

15  delighted  that  something  might  be  redacted. 

16  Q      With  regard  to  the  telephone  conversations 

17  you  had  with  people  at  Treasury,  was  there  any 

18  discussion  of  how  ~  of  strategies  of  how  to  prevent 

19  this  from  happening,  considerations  - 

20  A      I  don't  recall  even  having  such 

21  conversations.   I  certainly  would  not  be  surprised  to 

22  learn  that  I  made  such  phone  calls.   In  terms  of  the 
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strategy,  my  strategy  was  to  oppose  it  and  that's 
what  I  did  vocally  at  the  meeting.   But  Bob  Cesca 
wasn't  an  attorney.   Pat  Black  wasn't  going  to  oppose 
the  idea.   She  stayed  quiet  also.   Jack  Adair  wasn't 
an  attorney.   So  it  was  a  discussion  between  me  and 
the  general  counsel  of  the  RTC,  and  just  as  —  well, 
I've  made  my  answer. 

Q      Who  made  ~  for  the  RTC  who  made  the 
decision  for  the  redactions,  that  the  redactions 
should  be  made? 

A      It  was  —  they  were  both  sitting  there, 
both  IGs. 

Q      Did  both  IGs  agree  to  it? 

A      Yes,  they  both  agreed  to  it. 

Q      Did  you  have  a  conversation  with 
Ms.  Sherburne  towards  the  end  of  July  where  she 
voiced  to  you  an  objection  that  the  White  House  had 
to  the  release  of  deposition  transcripts  before  ~ 

A      Is  there  something  you're  looking  at? 

Q      I'm  just  asking  you  if  you  ~ 

A      I'm  sorry,  could  you  repeat  what  you  said 

then? 
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Q      Whether  or  not  you  had  any  conversation 
with  Ms.  Sherburne  with  regard  to  any  objections  the 
White  House  had  with  the  release  of  the  transcripts, 
either  with  the  report  or  in  any  other  form,  at  the 
end  of  July? 

A      The  objection  that  they  had  was  that  they 
did  not  want  the  transcripts  released  in  a  redacted 
form.   They  wanted  it  in  an  unredacted  form.   That 
was  the  objection. 

Q      That's  the  one  you  referred  to  earlier; 
right? 

A      Yes,  that's  exactly  right. 

Q      Did  you  have  any  specific  contact  with 
anybody  in  the  general  counsel's  office  with  regard 
to  the  suggested  edits  that  they  provided  to  you  to 
the  draft  report  other  than  Mr.  McHale? 

A      I  don't  recall  any  such  conversation.   I 
don't  even  recall  having  such  a  conversation  with 
Mr.  McHale.   I  think  after  the  fact  I  told  Steve 
that,  you  know,  I  had  presented  the  edits,  and  that 
some  of  them  had  been  accepted  and  some  of  them 
hadn't. 
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1  Q      Well,  you  mentioned  earlier  that  when  he 

2  approached  you  he  seemed  a  little  uncomfortable  ~ 

3  A      No,  I  didn't  use  the  word  "uncomfortable." 

4  Q      I'm  sorry,  I  didn't  mean  to  mischaracterize 

5  it.   I  think  you  said  "apprehensive"? 

6  A      I  didn't  say  "apprehensive."  He  wanted  me 

7  to  understand  that  he  understood  that  we  were 

8  independent  and  that  we  could  toss  these  aside  if  we 

9  wanted  to  or  use  them  if  we  thought  they  were  useful. 

10  Once  again,  any  suggestions  he  made  were 

1 1  based  on  the  transcripts.   And  the  whole  editing 

12  process,  whether  it  was  OGE,  my  suggestions,  the 

13  OGC's  suggestions  --  or  anyone  else's  suggestions  if 

14  there  was  anyone  else  that  I  left  out  of  the  list  ~ 

1 5  was  to  look  at  the  transcript,  look  at  the  chronology 

1 6  and  see  whether  or  not  the  transcript  matched  up  with 

17  the  chronology. 

1 8  Q      Are  you  aware  that  there  were  any  documents 

19  that  were  requested  by  the  independent  counsel  of  the 

20  Treasury  IG's  office  that  were  responsive  to  the 

21  requests  that  weren't  turned  over?  And  I'm  not 

22  asking  for  the  substance  of  the  documents  I'm  just 
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1  asking  if  you  have  any  knowledge. 

2  MR.  MC  DOUGAL:   I'm  sorry,  I  didn't  really 

3  catch  the  tail  end  of  the  question. 

4  MR.  O'CALLAGHAN:    Sure.   The  question  was 

5  whether  she  has  any  knowledge  if  there  were  any 

6  documents  that  were  requested  by  the  independent 

7  counsel  in  the  investigation  to  the  Treasury  IG  that 

8  were  not  turned  over. 

9  MR.  MC  DOUGAL:    Withheld  for  any  reason? 

10  MR.  O'CALLAGHAN:    Other  than  -  well,  let's 

1 1  start  with  for  any  reasons  that  were  responsive  to 

12  the  request  made  by  them. 

13  THE  WITNESS:    Well,  I  don't  know  that 

14  that's  an  appropriate  area  to  get  into.    I  mean,  it's 

15  not  my  understanding  of  what  the  subject  matter  of 

16  this  was  going  to  cover. 

MR.  MC  DOUGAL:    It  is  our  position  that 

18  it's  irrelevant.   I  don't  know  that  the  privilege 

19  would  keep  us  from  answering. 

THE  WITNESS:   But  my  understanding  is  that 

21  there's  an  agreement  that  they  won't  go  into  a 

22  discussion  of  the  independent  counsel's 
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investigation. 

BY  MR.  O'CALLAGHAN: 
Q      I  think  the  question  doesn't  deal  with 
substance,  it  deals  with  — 

A      Well,  it  does  deal  with  the  substance. 

MR.  MC  DOUGAL:    I  think  he's  asking  was  the 
response  a  complete  one. 

MR.  O'CALLAGHAN:    Correct. 
MR.  MC  DOUGAL:   And  as  long  as  it  doesn't 
go  beyond  that  I  don't  know  that  we  can  assert  a 
privilege.   I  think  it  is  irrelevant  here. 

MR.  O'CALLAGHAN:    You  can  note  an  objection 
on  the  record. 

THE  WITNESS:  No,  I  don't  know  of  any. 
BY  MR.  O'CALLAGHAN: 
Q      Have  you  ever  been  told  that  all  responsive 
documents  weren't  turned  over  to  the  independent 
counsel? 

A      I  think  Jim  Cottos  has  made  that  complaint. 

Q      Did  he  make  that  complaint  to  you? 

A      No,  never. 

Q      What  makes  you  believe  that  Jim  Cottos  made 
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the  complaint? 

A      I  believe  he  made  it  to  Rick  Doery,  who 
told  me  he  made  it.   And  my  advice  to  Rick  was  to 
show  Jim  whatever  had  been  turned  over  and  if  he 
thought  there  was  anything  else  that  should  be  turned 
over,  turn  it  over. 

Q      And  who  is  "Jim"? 

A      Jim  Cottos. 

Q      When  did  this  occur? 

A      Well  - 

MR.  PORTNOY:    Which,  her  conversation  with 
Cottos  or  Cottos's  conversation  with  Doery. 

MR.  O'CALLAGHAN:    Cottos  with  Doery. 
THE  WITNESS:    Well,  I  think  I  heard 
about  —  the  complaint  that  I  remember  hearing  about 
was  after  I  was  over  at  FINCEN,  so  that  would  have 
been  after  April  of  '95. 

BY  MR.  O'CALLAGHAN: 

Q      While  you  were  at  Treasury  IG  — 

A  Mr.  Cottos  is  not  an  attorney.  He  did  not 
study  the  scope  of  the  subpoena.  He  did  not  enter 
into  any  agreements  with  the  special  —  with  the 
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1  independent  counsel  as  to  what  would  or  would  not  be 

2  produced.   Therefore,  although  there  might  have  been 

3  documents  which  he  would  have  liked  to  have 

4  discussed,  that  doesn't  necessarily  mean  that  they 

5  were  in  the  scope  of  production. 

6  Q      Who  determined  what  was  in  the  scope  of 

7  production? 

8  A      Rick  Doery  with  the  team  that  I  described 

9  to  you  much  earlier  in  the  day. 

10  Q      How  long  have  you  known  Rick  Doery? 

1 1  A      Since  he  came  to  work  at  the  Commerce  IG's 

12  office.   I  was  not  counsel  at  the  time,  so  I  didn't 

13  hire  him. 

14  Q      At  Commerce  IG? 

15  A      Right. 

16  Q      You  worked  with  him  at  Commerce? 

17  A      Yes. 

18  Q      And  when  you  went  over  to  Treasury,  did  he 

19  go  over  there  with  you  — 

20  A      He  didn't  go  over  with  me. 

21  Q      —at  the  same  time  or  contemporaneously? 

22 A      There  came  a  point  in  time  when  he  was 
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1  hired  to  be  my  deputy. 

2  Q      How  long  was  that  after  you  were  at 

3  Commerce  ~  I  mean  Treasury? 

4  A      Several  months.    I  hadn't  worked  with  him 

5  for  years,  though,  because  in  the  interim,  from  '89 

6  to  '92,  I  had  been  working  in  the  general  counsel's 

7  office.   So  I  had  no  daily  contact  with  him  during 

8  that  period  of  time.   He  was  an  excellent  attorney. 

9  I  knew  his  work.    He  had  certain  organizational 

10  skills  that  were  exceptional,  and  I  felt  happy  to  be 

1 1  able  to  convince  him  to  come  over  and  work  at 

12  Treasury. 

1 3  Q      Did  he  ever  relate  to  you  that  any 

14  documents  might  have  been  withheld  that  were 

15  responsive  to  the  independent  counsel's  request? 

16  A      No. 

17  Q      With  regard  to  documents  produced  to  the 

18  Special  Committee  —  or,  excuse  me,  let  me  withdraw 

19  that. 

20  With  regard  to  document  requests  made  by 

21  the  Special  Committee,  are  you  aware  of  any  documents 

22  that  were  responsive  to  the  subpoena  ~  this  is  a 
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general  question  ~  that  had  been  shredded  by  anyone 
at  the  Treasury  IG's  office? 

A      Well,  I'm  aware  that  certain  documents  were 
shredded.   I  shredded  documents  on  October  the  12th 
at  9:00  p.m.,  the  Xerox  machine  started  acting  up  and 
I  needed  to  get  the  documents  over  to  you  ~  to 
Rick.   I  was  with  Rick  in  the  office.   As  you  recall, 
you  wanted  the  documents  on  Saturday  ~  it  was  the 
13th  of  October  that  I  was  there.   Friday  night.   You 
wanted  the  documents  on  Saturday.   My  deposition  was 
originally  scheduled  for  the  day  of  the  million  man 
march. 

Q      The  15th? 

A      Right.    I  stood  at  the  Xerox  machine  in  the 
IG's  office,  having  brought  the  documents  with  me 
from  FINCEN  to  the  IG's  office,  and  the  machine 
started  acting  up. 

Q      How  did  it  start  acting  up? 

A      Paper  would  jam  midway  through  a  big  pile 
of  paper. 

Q      Okay,  and  where  were  you,  what  office? 

A      In  the  IG's  office. 
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Q      So  paper  started  to  jam,  so  what  happened? 

A      So  I  had  two  alternatives.  One  was  to  try 
and  figure  out  what  had  been  Xeroxed  and  what  had 
not.    The  other,  because  I  was  tired  and  afraid  I 
might  make  a  mistake,  was  to  trash  the  output  from 
the  output  tray  and  start  again.   That's  what  I  chose 
to  do. 

Q      What  documents  were  you  making  copies  of  at 
the  time? 

A      The  ones  that  I  produced  for  you  now.   The 
ones  that  are  in  1  to  2242. 

Q      At  the  point  you  did  the  shredding,  how 
many  copies  had  you  made? 

A      It  happened  several  times  unfortunately, 
and  several  times  I  ~  just  at  various  points  in  the 
evening,  because  it  was  already  9:00  p.m.,  I 
discarded  the  output  and  started  again.   Then  I 
realized  I  was  not  doing  myself  any  favor  to  put  so 
many  documents  down  at  once  and  I  thought  that  might 
be  what  was  causing  the  paper  jams.   So  I  started  to 
Xerox  smaller  quantities  of  the  documents  and  after 
that  the  machine  began  to  operate  more  efficiently. 
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1  Q     So  how  many  pages  would  you  say  were 

2  shredded? 

3  A      I  really  don't  recall.  It  was  a 

4  significant  amount.   It  was  not  just  two  or  three 

5  pages. 

6  Q      Was  it  equal  to  the  amount  of  pages  that 

7  had  been  copied  in  total  in  the  box  there? 

8  A      Oh,  nowhere  near  that.   Maybe  it  was  the 

9  equivalent  of  a  single  binder  over  the  course  of 

10  about  an  hour  or  two  of  Xeroxing. 

1 1  Q      When  did  you  begin  to  do  the  Xeroxing  in 

12  the  IG's  office? 

13  A      That  was  about  9:00  p.m. 

14  Q      And  when  did  you  complete  your  Xeroxing  of 

1 5  all  the  documents? 

16  A      I  think  we  left  about  11:00.   Now,  during 

1 7  that  period  of  time  Rick  Doery  also  shredded 

1 8  documents. 

19  Q      What  documents  did  he  shred? 

20  A      He  shredded  documents  I  handed  him.   I  told 

21  you,  he's  well  organized.  As  I  handed  him  paper 

22  after  paper  after  paper  and  he  was  crossing  out  the 
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1  Bates  stamp  numbers  and  putting  new  Bates  stamp 

2  numbers  on,  he  said  to  me  in  disgust,  Francine,  why 

3  are  you  giving  me  all  these  copies.  And  then  he  got 

4  up  from  behind  his  desk  and  went  over  to  the  shredder 

5  and  he  said  I  don't  need  all  these  duplicates  and  he 

6  shredded  some  paper. 

7  Q      So  when  you  handed  him  the  documents  he 

8  recognized  them  as  copies  of  documents  that  he  had 

9  already  produced? 

10  A      No,  he  recognized  them  as  copies  of 

1 1  documents  that  I  had  had  handed  him  within  that  same 

12  space  of  time. 

13  (Discussion  off  the  record.) 

14  BY  MR.  O'CALLAGHAN: 

15  Q      While  we  were  off  the  record  there  were  a 

16  couple  issues  raised  about  clarification  on  some  of 

17  the  questions  I've  been  asking,  and  I'm  more  than 

18  happy  to  try  to  clarify  and  get  rid  of  the 

19  ambiguity.   The  production  that  you  were  conducting 

20  on  October  13th  -- 

21  A      Right. 

Q      ~  for  what  purpose  was  that  production 
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being  conducted? 

A      That  was  after  I  had  been  advised  by  Lori 
Vassar  that  the  Committee  wanted  me  to  produce  what  I 
had  in  my  possession,  even  if  it  was  duplicates  of 
what  the  IG  had  already  produced. 

Q      And  we  were  talking  about  ~  I  was 
referencing  documents  that  were  being  shredded. 

A      Right. 

Q      And  were  these  duplicates  of  originals? 

A      These  were  the  ~  I  only  had  photocopies. 
I  was  making  Xerox  copies  for  the  Committee  of  my 
photocopies.   I  made  Xerox  copies  of  everything  I  had 
at  that  point,  even  if  I  had  multiple  copies  of  the 
same  document.   So  I  stood  at  the  Xerox  machine 
putting  down  paper  and  the  pages  started  to  jam.   So 
I  did  not  do  anything  to  the  paper  that  I  came  into 
the  office  with.   That's  still  completely  whole,  but 
the  -- 

Q      Nothing  was  eaten  by  the  copy  machine? 

A      No,  nothing  was  eaten  by  the  copy  machine. 
So  the  only  paper  I  disposed  of  were  the  Xerox  copies 

that  I  was  attempting  to  make  for  the  Committee  of 
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whatever  I  came  into  the  office  with. 

Q      How  many  times  would  you  say  that  the  copy 
machine  jammed  on  you? 

A      I  would  say  it  was  three  or  four  times. 

Q      And  how  big  were  the  stacks  you  were 
putting  in  the  machine?  Give  me  inches. 

A      About  three  inches,  three-  to  four-inch 
stacks. 

Q      And  typically  when  did  it  begin  to  jam,  in 
the  beginning  of  the  stack? 

A      No,  always  midway.   Always  when  we  were 
about  almost  finished,  maybe  halfway  through,  but 
not  —  but  I  was  very  tired.   My  children  wanted  to 
know  when  I  was  coming  home. 

Q      It  was  9:00  to  11:00? 

A      That's  right.   To  stand  there  and  try  to 
figure  out  what  had  been  Xeroxed  and  what  hadn't,  I 
felt  that  I  would  inevitably  make  a  mistake. 

Q      Make  a  mistake  about  what  was  in  your 
personal  possession  and  what  was  in  the  IG's 
possession? 

A      I  don't  know  what  was  in  the  IG's 
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1  possession.   I  did  no  Xeroxing  of  anything  that  was 

2  in  the  IG's  possession.   I  was  just  there  to  help 

3  Mr.  Doery  produce  what  had  been  in  my  possession. 

4  Q     Now,  with  regard  to  the  copies  that  you 

5  were  handing  Mr.  Doery  ~ 

6  A      Right.   There  were  multiple  copies  of 

7  documents  within  the  paperwork  I  handed  Mr.  Doery. 

8  Q      Okay.   And  Mr.  Doery  recognized  copies  as 

9  you  were  handing  them  to  him? 

10  A      Yes,  because  this  process  was  going  on.   So 

1 1  within  the  first  hour  of  my  Xeroxing,  attempting  to 

12  get  Xeroxing  done,  as  I  keep  handing  him  new  batches 

13  of  output  to  produce  to  the  Committee  and  he's  going 

14  through  crossing  out  old  Bates  stamp  numbers  in 

1 5  preparation  for  putting  on  new  Bates  stamp  numbers, 

16  he  complained  to  me  these  are  duplicates,  why  are  you 

17  giving  me  all  these  duplicates,  I  don't  need  to  be 

18  producing  duplicates  to  the  Committee. 

19  Q      What  percentage  of  the  documents  that  you 

20  were  copying  were  duplicates? 

21  A      I  think  it's  about  half. 

22  Q      Did  he  -- 
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1  A      And  this. 

2  Q      Did  you  set  up  a  system  to  recognize  the 

3  duplicates  as  they  were  being  made,  as  the  copies 

4  were  being  made? 

5  A      I  didn't,  no. 

6  Q      Did  he,  or  was  he  just  eyeing  them  and 

7  saying,  oh,  I've  seen  this  before  and  then  shredding 

8  it? 

9  A      Well,  I  know  that  there's  a  limited 

10  quantity  of  documents  here.  And  I  know  that  when  you 

1 1  go  through  them  ~  because,  remember,  this  is  the 

12  second  or  third  production  of  the  same  similar 

13  documents  that  Mr.  Doery  has  made.  Therefore,  he  is 

14  very  familiar  with  the  documents  in  question  and 

15  could  easily  spot  when  they  were  duplicates. 

16  Q      Were  you  told  that  there  were  documents  in 

17  the  documents  you  brought  to  the  office  that  day, 

18  that  night,  October  13th  that  hadn't  previously  been 

19  provided  to  the  Committee? 

20  A      Well,  I  knew  that  there  were  documents  that 

21  I  brought  that  hadn't  previously  been  brought  to  the 
Committee  because  I  knew  what  the  scope  of  the 
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independent  counsel's  subpoena  was,  and  I  knew  what 
we  had  produced  in  response  to  that  subpoena,  and  I 
knew  that  what  I  had  in  my  possession  were  documents 
that  were  outside  the  scope  of  that  original 
production. 

Q      Okay.   And  were  all  those  documents 
provided? 

A      All  of  which  documents? 

Q      The  documents  that  were  outside  of  the 
scope  of  the  independent  counsel's  request. 

A      Everything  I  had  in  my  possession  has  been 
provided  to  you.   Now,  since  October  13th  when  I  did 
the  Xeroxing,  I  made  additional  copies  of  documents 
because  originally  it  was  my  intent  during  the 
interim  period  to  do  some  sort  of  cross-referencing 
system  for  the  documents.   And  then  I  read  the 
articles  about  shredding.   And  so  I  decided  that 
rather  than  have  any  question,  I  would  simply  Bates 
stamp  every  document  I  had  in  my  possession  and  bring 
it  down  here. 

Q      And  that's  what  you've  done  today? 

A      And  that's  what  I've  done. 
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MR.  MC  DOUGAL:    Excuse  me  one  second. 
(Witness  conferred  with  counsel.) 
THE  WITNESS:   Duplicates  and  all.   There 
are  a  very  few  pieces  have  paper  that  are  in  a  burn 
bag  at  main  Treasury  because  in  making  this 
production  to  you  there  are  invariably  problems  that 
occur  with  the  Xerox  machine,  and  so  this  time 
instead  of  shredding  those  I  put  them  in  a  bum  bag. 
But  that's  a  very  small  quantity  because  I  was  using 
a  better  Xerox  machine. 

BY  MR.  O'CALLAGHAN: 

Q      And  when  did  that  happen? 

A      Over  the  course  of  this  past  weekend. 

Q      Okay.   And  what  was  put  in  the  burn  bag? 

A      Copies  of  some  of  the  documents  you  have 
here  now.    For  instance,  there  were  also  problems 
with  certain  copies  because  when  I  went  to  make  holes 
for  the  binders,  the  paper  wasn't  positioned 
correctly  in  the  hole  stamper,  and  so  the  hole  was 
too  close  to  the  edge  and  it  wouldn't  fit  into  the 
binder,  it  would  have  just  floated  out  of  the  binder. 

Q      And  when  you  were  doing  that  production, 
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1  was  anyone  there  assisting  you? 

2  A      My  husband. 

3  Q      I'm  sorry,  when  did  that  occur  again? 

4  A      This  weekend.  And  my  daughter  and  my  son. 

5  Q      And  this  was  at  your  office? 

6  A      This  was  at  main  Treasury. 

7  Q      Main  Treasury.   Anyone  else  from  Treasury 

8  there? 

9  A      Various  people  have  walked  in  and  out  of 

10  the  office  at  various  points  in  time.   I've  also  been 

1 1  working  on  helping  assist  the  Department  on  Waco  and 

12  so  I've  been  working  on  Waco  and  working  on 

13  Whitewater  and  people  would  walk  in  and  out. 

14  Q      Did  anyone  assist  you  this  last  weekend 

15  from  Treasury? 

16  A      Not  from  Treasury,  no. 

17  Q      From  Treasury  IG's  office? 

18  A      No. 

19  Q      Other  than  your  - 

20  A      I  asked  Rick  Doery  a  question  last  night 

21  about  whether  certain  documents  relating  to  the 

22  independent  counsel  production  were  produced  to  you. 
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1  But  as  far  as  I  know  I  haven't  gotten  a  response  from 

2  him  on  that. 

3  Q      What  documents  ~  well  ~ 

4  A      It's  a  limited  --  I've  pulled  out  certain 

5  documents  from  the  production  to  you  and  because  they 

6  relate  to  the  independent  counsel,  and  so  wherever 

7  those  documents  have  been  pulled  there's  a  sheet  that 

8  it  reflects  communications  with  the  independent 

9  counsel. 

10  Q      Okay.   Are  you  aware  of  any  other  documents 

1 1  that  have  been  destroyed  that  are  responsive  to  the 

12  Committee's  request? 

13  A      I'm  aware  that  Mr.  Doery  shredded  duplicate 

14  copies  of  other  documents  that  have  nothing  to  do 

15  with  my  production. 

16  Q      And  what's  your  understanding  as  to  what 

17  happened  there? 

A      My  understanding  is  that  he  was  over  at  the 

19  ICC  building  and  he  noticed  that  there  were  multiple 

20  copies  of  the  same  document  and  that  he  shredded 

21  them. 

Q      Does  he  work  in  the  ICC  building? 
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A      No,  he  works  in  main  Treasury. 

Q      And  whose  office  was  he  in? 

A      I  don't  know  what  office  he  was  in. 

Q      Do  you  know  if  it  was  Jim  Cottos's  office? 

A      It  may  have  been  in  that  suite  of  offices. 
It  was  in  connection  with  OI  production,  office  of  ~ 
the  office  of  investigation  production. 

Q      To  the  Committee? 

A      Yes. 

Q      And  what  were  you  told  about  what  was 
shredded  and  what  quantity,  if  you  were? 

A      I  was  told  by  Mr.  Doery  that  there  were  — 
that  there  was  an  index  to  documents  and  that  it  was 
a  long  document  and  that  he  shredded  several  copies 
of  it.   That's  what  I  recall.   I  may  not  have  that 
100  percent  correct. 

Q      And  did  he  say  the  index  was  long,  it  was  a 
long  index  of  documents? 

A      Yes. 

Q      Did  he  say  what  the  origin  ~  it's  getting 
late  and  my  tongue  is  twirling? 

A      That's  all  right. 
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Q      Did  he  identify  where  the  index  came  from, 
who  supplied  it,  what  it  related  to? 

A      I  don't  recall  what  it  was  an  index  to. 

Q      Was  it  an  index  to  a  specific  document 
production  that  had  been  made? 

A      I  don't  recall  what  it  was  an  index  to. 

Q      Do  you  recall  if  he  told  you? 

A      I  think  he  did  tell  me. 

Q      And  you  don't  remember  now? 

A      I  don't  remember  now  what  it  was. 

Q      Was  it  an  index  to  a  document  produced  by 
the  White  House? 

A      That  rings  a  bell. 

Q      After  I  suggested  that,  does  that  refresh 
your  recollection? 

A      Yes,  yes. 

Q      So  it  was  a  White  House  index? 

A      Yes.   A  document  I  don't  ever  recall 
seeing. 

Q      And  was  this  an  index  of  documents  that 
were  produced  to  the  IGs  or  ~  let's  start  with 
that. 
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1  A      I  don't  recall  ever  seeing  the  document. 

2  When  he  said  there  was  such  an  index  I  expressed 

3  surprise.   I  don't  recall. 

4  Q      Did  you  tell  him  you  were  surprised? 

5  A      Yes.   I  told  him  I  don't  recall  such  an 

6  index. 

7  Q      And  did  he  respond  and  say  ~ 

8  A      Not  at  all.   He  didn't  respond. 

9  Q      He  didn't  say  -- 

10  A      I'd  just  like  to  pride  myself  on 

1 1  remembering  all  documents.   Obviously,  I  don't. 

12  There  are  many  things  I  don't  remember. 

13  Q      He  didn't  say,  oh,  you  don't  remember  this 

14  index  from  this  and  that? 

15  A      He  just  said  there  was  an  index.   I  just 

16  have  to  take  his  word  for  it. 

17  Q      Did  he  tell  you  how  many  pages  were 

1 8  contained? 

19  A      No,  he  said  it  was  a  long  index. 

20  Q      What  would  your  understanding  be  of  a  long 

21  index? 

22 A      I  have  no  idea  how  to  characterize  "long." 
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1  I'll  leave  that  for  him  to  do  since  I  don't  recall 

2  ever  seeing  this  document  and  I  don't  recall  him 

3  telling  me  how  long  it  was. 

4  Q      When  did  he  tell  you  about  this? 

5  A      Last  night.   I  had  called  his  office  to 

6  find  out  about  the  production  of  information  to  you 

7  concerning  the  independent  counsel,  and  he  came  up  to 

8  see  me  and  Mr.  McDougal  and  we  then  engaged  in  a 

9  general  discussion  about  the  production. 

10  Q      Had  you  previously  heard  that  he  had  been 

1 1  over  at  the  ICC  building  and  had  shredded  documents? 

12  A      I  had  heard  that  he  —  that  a  complaint  had 

13  been  made  involving  his  shredding  of  documents. 

14  Q      What  did  you  hear? 

15  A      I  think  I  heard  it  from  ~  who  did  I  hear 

16  it  from?   Well,  I  don't  know.    I  don't  know  on 

17  reflection  whether  it  was  his  name  that  I  heard  or 

18  whether  I  was  simply  told  by  Lenore  Kaplan  that  it 

19  didn't  have  anything  to  do  with  me  and  so  then  I 

20  made  — 

Q      Is  this  a  question  posed  after  hearing 

22  something  from  someone  else? 
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1  A      It  was  a  newspaper  article  about 

2  shredding.   I  knew  I  had  shredded  Xerox  copies.   I 

3  leaped  to  the  conclusion  that  somehow  the  shredding 

4  incident  involved  the  Xerox  copies  that  I  had 

5  shredded. 

6  Q   So  you  approached  Lenore  Kaplan? 

7  A      Yes. 

8  Q      Did  she  discuss  any  shredding  that  might 

9  have  occurred? 

10  A      I  know  of  no  shredding  other  than  what  I've 

1 1  described  to  you.    I  know  the  shredding  that  I  did  of 

12  Xerox  copies. 

13  Q      On  October  13th? 

14  A      On  October  13th  between  9:00  p.m.  and  1 1:00 

15  p.m.  of  documents  that  I  had  had  in  my  possession  for 

16  months  that  I  had  brought  to  the  IG's  office  to 

17  assist  in  getting  the  Committee  the  information  it 

18  needed  as  quickly  as  possible.    I  know  that  Mr.  Doery 

19  shredded  some  paper  in  my  presence  relating  to 

20  duplicates.   It  wasn't  a  lot. 

21  Q      Same  evening;  correct? 

22  A      The  same  evening  in  my  presence  complaining 
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1  to  me  that  I  was  giving  him  duplicates  and  he  didn't 

2  need  to  produce  duplicates  of  duplicates  of 

3  duplicates.  And  then  last  night  I  learned  ~  well, 

4  somewhere  in  the  course  after  the  newspaper  article 

5  appeared  I  learned  that  the  shredding  didn't  involve 

6  me  or  might  not  involve  me.    It  wasn't  explicitly 

7  stated. 

8  Q      That  was  by  Lenore  Kaplan? 

9  A      That  was  by  Lenore  Kaplan.   And  then  last 

10  night  when  I  left  a  voice  mail  on  Rick's  phone  about 

1 1  the  production  to  you  concerning  independent  counsel 

12  communications,  he  came  up  to  my  office  in  response 

13  to  that  voice  mail  and,  one,  I  hadn't  spoken  to  him 

14  since  before  the  articles  appeared  on  shredding,  so 

15  we  had  a  general  discussion  about  the  shredding. 

16  Q      Okay.   Did  he  give  you  any  other  details 

1 7  about  the  shredding  that  occurred  at  the  ICC 

18  building? 

19  A      He  said  Peter  Rittling  was  present  and  he 

20  also  said  that  an  OIG  investigator  was  present.   He 

21  also  said  that  investigator  had  spoken  to  Chet,  who 

22  is  the  deputy,  and  that  Chet  had  said  something  to 
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1  Jim  Cottos  and  that  there  was  a  decision  made  that  it 

2  should  be  reported  to  the  Committee. 

3  Q      And  Mr.  Doery  was  apprised  of  that? 

4  A      Apprised  of  what? 

5  Q      The  recommendation. 

6  A      That  it  would  be  reported  to  the 

7  Committee? 

8  Q      Uh-huh. 

9  A      I  didn't  ask  him  about  whether  he  was 

10  apprised  of  that.   He  told  me  that  he'd  been 

1 1  interviewed  by  the  independent  counsel  about  it.    It 

12  was  no  secret,  in  other  words,  that  he  was  now  the 

13  subject  of  this  question  concerning  shredding. 

14  Q      Okay.   And  I  guess  I  shouldn't  limit  it  to 

1 5  shredding  because  you  referenced  earlier  putting 

16  documents  in  a  burn  bag. 

17  A      I  didn't  put  anything  else  in  a  burn  bag 

18  other  than  what  I've  described  to  you.    It  was  all 

19  from  this  past  weekend. 

20  Q      Do  you  know  of  any  other  incidents  where 

2 1  documents  were  destroyed  since  that  were  responsive 

22  to  the  Committee's  request? 
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1  A      No,  and  I  don't  believe  that  any  documents 

2  that  were  responsive  to  your  request  were  destroyed. 

3  Certainly  I  don't  believe  that  I  destroyed  documents 

4  responsive  to  your  request  when  I  disposed  of  Xerox 

5  copies  as  I  was  trying  to  Xerox  copies  for  you.    I 

6  hope  you  agree  with  me. 

7  Q      Were  any  —  well,  I'm  not  in  a  position  to 

8  agree  or  disagree. 

9  A      Otherwise  it's  an  endless  cycle  dealing 

10  with  the  Xerox  machine  and  producing  paper,  bad  paper 

1 1  on  top  of  bad  paper. 

12  MR.  O'CALLAGHAN:   Go  off  the  record  for  a 

13  second. 

14  (Discussion  off  the  record.) 

15  BY  MR.  O'CALLAGHAN: 

16  Q      Do  you  have  a  statement  you  wanted  to  make? 

17  A      Yes,  right.    I  just  want  to  make  it  clear 

1 8  that  anything  which  was  destroyed  in  my  presence  did 

19  not  involve  the  documents  that  existed  at  the  time  ~ 

20  were  not  documents  that  had  existed  at  the  time  that 

21  the  Committee  made  its  request. 

Q      These  were  documents  that  were  created 
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1  recently? 

2  A      They  were  documents  that  were  photocopies 

3  of  things  that  the  Committee  had  requested.  The  only 

4  thing,  in  other  words,  I  — 

5  Q      So  no  originals  were  destroyed,  is  that 

6  what  you  are  saying? 

7  A      And  no  photocopies,  no  photocopies  ~  I 

8  walked  into  the  IG's  office  that  day  with  a  certain 

9  set  of  papers.   That's  the  set  of  papers  that  existed 

10  on  the  day  that  I  understood  you  to  have  made  the 

1 1  request. 

12  Q      And  you  say  none  of  the  papers  from  that 

13  box  were  destroyed  without  having  a  duplicate  made  at 

14  least? 

1 5  A      No,  none  of  the  papers  from  that  box  were 

16  destroyed,  period.   The  only  thing  that  was  destroyed 

1 7  was  Xerox  copies  of  what  was  in  that  box  and  they 

18  were  bad  copies  ~ 

19  Q      You've  brought  us  ~ 

20  A      —  or  duplicates  of  what  I  ~  Xerox  copies 

2 1  of  duplicates. 

22 Q      And  you've  made  —  you  are  making  a 


1  production  to  us  today  of  a  box  of  documents? 

2  A      That's  correct. 

3  Q      Is  that  the  same  universe  of  documents  that 

4  you  made  copies  of? 

5  A      It  includes  more  because  in  the  interim  I 

6  made  more  copies  of  different  documents. 

7  Q      And  this  is  the  last  question  on  this 

8  subject,  I  hope.   With  regard  to  the  documents  that 

9  were  responsive  to  the  Committee's  request  for 

10  documents  — 

1 1  A      Yes. 

12  Q      —  were  there  any  documents  that  the 

13  Committee  did  not  receive  that  you  had  in  your 

14  possession,  custody  or  control? 

15  A      Not  that  I'm  aware  of,  no.    I've  given  you 

16  everything  that  I  have. 

17  Q      Were  there  any  documents  of  a  similar 

18  nature  in  the  possession,  custody  or  control  of  the 

19  IG's  department  that  were  not  produced  to  the 

20  Committee? 

21  A      As  I  think  I  said  a  long  time  ago,  but  it's 

22  been  hours  so  it's  hard  to  refresh  ~ 
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1  Q      Your  knowledge  is  all  I'm  asking  for. 

2  A      Let  me  just  explain  to  you,  when  I  walked 

3  in  --  I  don't  know.   Because  they  have  never  given  me 

4  a  set  of  what  they  produced  to  the  Committee.   I  have 

5  no  idea  what  he  produced  to  the  Committee  out  of  the 

6  papers  that  I  handed  to  him. 

7  Q      I'm  just  asking  for  your  knowledge. 

8  A      Yes,  I  have  no  idea  what  he  produced  to  the 

9  Committee.   I  have  no  reason  to  think  that  he  didn't 

10  produce  adequately  or  appropriately,  but  I  have  no 

1 1  way  of  knowing  what  he  produced  to  the  Committee. 

12  Q      Did  you  receive  any  or  was  there  any 

13  disciplinary  action  taken  with  regard  to  you  in 

14  relation  to  the  events  we've  been  discussing  today? 

15  A      I  received  a  special  act  award  for  my 

16  contribution  to  the  Whitewater  inquiry. 

17  Q      How  about  with  regard  to  Mr.  Cesca? 

18  A      Absolutely  not. 

19  Q      What's  Mr.  Cesca's  current  position? 

20  A      I  don't  know  what  his  current  title  is. 

2 1  Q      Have  you  spoken  with  him  recently  or  in  the 

22  last  couple  — 
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1  A      Yes,  I  know  he's  no  longer  deputy  IG. 

2  Q      You  don't  have  any  knowledge  of  whether  any 

3  disciplinary  action  was  taken  with  regard  to  either 

4  one  of  you? 

5  A      Well,  I've  just  explained  to  you  absolutely 

6  and  unequivocally  there  was  no  disciplinary  action 

7  taken  with  regard  to  either  one  of  us. 

8  Q      And  the  next  question  is  did  either  one  of 

9  you  receive  a  demotion  after  the  after  the 

10  transcripts  were  handed  over  to  the  White  House, 

1 1  since  then? 

12  A      Absolutely  not.    I  was  a  15  step  10  at  that 

13  time.   I've  been  a  15  step  10  today,  and,  moreover,  I 

14  received  an  outstanding  for  my  performances  during 

15  94.   I  received  an  outstanding  for  my  performance 

16  during  '95  and  a  special  act  award  for  my 

17  contribution  to  the  Whitewater  inquiry. 

18  Q      Okay.   And  the  last  question  on  this  is 

19  whether  or  not  either  one  of  you  received  not  a 

20  demotion  in  pay  scale  but  in  your  position  line  of 

21  authority  in  the  Department  of  Treasury? 

A      Well,  I'm  now  in  the  FINCEN  office.   I'm  no 
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1  longer  working  in  the  IG's  office.   But  that  ~  what 

2  was  your  question  again?  Ask  the  question  again. 

3  Q      Sure,  I'd  be  happy  to.   Since  the  release 

4  of  the  transcripts  to  the  White  House  whether  either 

5  you  or  Mr.  Cesca  have  received  a  demotion,  not  with 

6  regard  to  pay  scale,  but  with  regard  to 

7  responsibility  or  chain  of  command  in  your  position? 

8  A      Well,  let's  see.   I  am  no  longer  counsel  to 

9  the  Inspector  General.  Valerie  Lau  wanted  to  select 

10  her  own  counsel.   My  understanding  is  that  she  wanted 

1 1  to  select  new  counsel  from  the  very  first  week  that 

12  she  got  to  the  Department.   She  and  Ed  Knight  agreed 

13  that  she  would  have  an  opportunity  to  do  that.   That 

14  was  not  a  demotion  for  me,  that  was  an  agreement 

1 5  between  the  two  of  them  that  as  an  IG  she  would  get 

16  to  select  new  counsel. 

1 7  With  regard  to  Mr.  Cesca,  she  has  made  many 

1 8  changes  within  the  organization,  many  different 

19  changes  among  the  SES  and  she  chose  to  make  a  change 

20  with  respect  to  her  deputy.   That  was  done  many 

2 1  months  after  she  came  on  board. 

22 Q      So  these  are  changes  that  were  made  by 
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1  Ms.  Lau? 

2  A      Well,  with  regard  to  me,  it  was  a  change 

3  that  had  to  be  agreed  to  by  Ed  Knight. 

4  Q      And  why  did  Mr.  Knight  have  to  agree  to 

5  that? 

6  A      Because  technically,  I'm  in  the  general 

7  counsel's  office. 

8  Q      And  was  Mr.  Knight  general  counsel  at  the 

9  time  this  change  was  made? 

10  A      Oh,  yes. 

1 1  MR.  O'CALLAGHAN:    I  just  wanted  to  make 

12  sure.   I  have  no  further  questions  at  this  time. 

13  MR.  PORTNOY:    I'd  like  to  take  five  minutes 

14  and  then  come  back. 

15  EXAMINATION 

16  BY  MR.  PORTNOY: 

17  Q      Good  afternoon,  Ms.  Kerner. 

18  A      Hi. 

19  Q      My  name  is  Jim  Portnoy.    I'm  counsel  for 

20  the  Democratic  staff  of  the  Special  Committee  and  I 

21  have  a  few  follow-up  questions. 

22  Starting  first  with  the  last  subject  that 
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1  Mr.  O'Callaghan  had  addressed,  you  testified  that  on 

2  Friday,  October  13th,  between  9:00  and  1 1:00  p.m., 

3  you  were  copying  documents  with  Mr.  Doery;  is  that 

4  correct? 

5  A      I  was  doing  the  copying.   He  was  sitting  at 

6  his  desk  and  the  times  are  just  approximate.  It's 

7  approximate  times. 

8  Q      And  these  were  documents  that  you  had 

9  brought  with  you  from  your  current  office? 

10  A      That's  correct.  They  had  been  in  my 

1 1  intermediary  office  and  then  brought  to  the  IG's 

12  office  because  I  worked  out  of  an  office  at  main 

13  Treasury  as  well. 

14  Q      I  believe  you  testified  that  you  don't  keep 

1 5  any  permanent  records  at  home? 

16  A      That's  correct. 

17  Q      Do  you  keep  any  records  anywhere  other  than 

1 8  your  current  office? 

19  A      On  Whitewater,  by  the  way.   On  Whitewater. 

20  Q      Any  records  that  would  be  pertinent  to  this 

21  investigation  or  responsive  to  our  document  request, 

22  do  you  keep  any  documents  of  that  nature  anywhere 
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1  other  than  your  current  office? 

2  A      There's  my  FINCEN  office  in  Vienna, 

3  Virginia.   That's  where  these  documents  resided  since 

4  I  went  out  there  in  April  of  '95.   Then  when  I  heard 

5  that  I  was  going  to  be  deposed,  I  was  also 

6  responsible  for  working  on  preparation  for  the  Waco 

7  hearings  yesterday  and  today,  and  so  1  moved  a  batch 

8  of  documents  to  the  temporary  office  that  I  had  at 

9  the  Treasury  building,  main  Treasury  we  call  it,  on 

10  Pennsylvania  Avenue. 

1 1  Then  there  came  a  point  in  time  when  Lori 

12  told  me  the  Committee  wanted  the  documents  that  I  had 

13  in  my  personal  possession,  so  that's  when  I  started 

14  to  turn  over  documents  to  the  IG's  office  so  that 

15  they  could  make  the  production. 

16  Q      Did  that  include  the  documents  that  had 

17  been  in  the  temporary  Waco  office? 

1 8  A      Yes,  those  were  the  documents. 

Q      Are  the  documents  that  were  stored  in  the 

20  Waco  office  among  the  documents  that  you've  produced 

21  to  us  today? 

22  A      Absolutely. 
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1  Q      So  to  be  sure  that  I  have  this  straight, 

2  you  had  some  documents  at  your  current  office,  you 

3  had  some  documents  at  the  Waco  —  the  temporary  Waco 

4  office,  and  those  were  the  only  two  places  where  you 

5  would  have  documents  that  were  responsive  to  our 

6  document  request? 

7  A      That's  correct.  And  let  me  just  explain,  I 

8  moved  the  documents  from  FINCEN  to  the  temporary 

9  office  in  main  Treasury.   That  was  the  production. 

10  That  was  originally  all  out  of  FINCEN,  and  then  it 

1 1  was  all  at  main  Treasury  in  my  temporary  office,  and 

12  then  I  turned  it  all  over  to  the  IG's  office. 

13  Q      So,  in  fact,  the  documents  were  always  in  a 

14  single  place,  it's  just  that  the  place  changed? 

15  A      Exactly. 

16  Q      You  indicated  that  some  photocopies  of 

17  documents  were  shredded  on  the  night  of  the  13th? 

18  A      That's  correct. 

19  Q      And  you  were  in  the  main  Treasury  building 

20  at  the  time? 

21  A      Yes,  in  the  IG  --  in  the  offices  of  the 

22  counsel  to  the  Inspector  General. 


1  Q      Where  was  the  shredder? 

2  A      The  shredder  was  outside  Lori  Vassar's 

3  office.   It's  a  small  shredder,  it's  not  very  large. 

4  It's  about  the  size  of,  you  know,  18-by-12,  I  would 

5  say.   It  sits  on  the  floor.    It  doesn't  shred  things 

6  into  tiny,  tiny  little  pieces.   In  fact  you  can  see, 

7  you  can  see  what's  been  shredded.   It  shreds  things 

8  into  documents  I  would  say  into  about  1/8  of  an  inch 

9  thick,  strips  of  about  1/8  of  an  inch  thick.   It's 

10  the  shredder  I  had  when  I  occupied  that  office.   And 

1 1  Lori  Vassar  was  in  the  office  right  before  I  began 

12  the  Xeroxing.    So  she  knew  that  I  was  there  to  Xerox 

13  documents  and  help  with  the  production. 

14  Q      Did  you  ever  indicate  to  her  in  any  way 

1 5  that  you  had  used  the  shredder  outside  her  office? 

16  A      No.    I  haven't  spoken  to  her  about 

17  shredding. 

18  Q      Is  that  the  only  time  you  used  the  shredder 

19  outside  Ms.  Vassar's  office? 

20  A      I  hadn't  been  ~ 

21  Q      In  the  last  month? 

22  A      I  hadn't  been  in  Ms.  Vassar's  office  until 
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1  that  week,  I  don't  think.   I  hadn't  met  her  before 

2  that  I  recall.  I  may  have  met  her  in  terms  of  the 

3  IG-- 

4  Q      Let  me  restate  the  question  so  I  can  get  a 

5  direct  response,  please.   Is  that  the  only  time  in 

6  the  last  month  that  you've  used  that  shredder? 

7  A      That's  correct. 

8  Q      Thank  you. 

9  When  you  completed  your  photocopying  that 

10  evening,  what  did  you  do  with  the  documents,  both  the 

1 1  photocopies  and  the  originals? 

12  A      The  originals  I  moved  back  to  my  temporary 

1 3  office  in  main  Treasury.   The  photocopies  I  gave  to 

14  Mr.  Doery. 

15  Q      So  you  took  the  originals  and  presumably 

16  carried  them  to  your  car? 

17  MR.  O'CALLAGHAN:    Originals? 

18  BY  MR.  PORTNOY: 

19  Q      I'm  sorry.   For  the  purposes  of  this 

20  question  the  originals  are  the  documents  that  you 

21  brought  with  you  to  the  Inspector  General's  office. 

22  A      Right. 
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1  Q      And  you  then  collected  those  documents  and 

2  brought  them  to  your  car? 

3  A      No,  I  brought  them  to  my  temporary  office 

4  at  main  Treasury.   I  rushed  them  to  my  temporary 

5  office  at  main  Treasury. 

6  Q      I  see.   So  the  documents  had  been  in  main 

7  Treasury  all  along,  your  temporary  office  was  in  main 

8  Treasury? 

9  A      Exactly. 

10  Q      Did  you  take  any  documents  either 

1 1  photocopies  or  originals  out  of  main  Treasury  that 

12  evening? 

13  A      I  did  not.    Mr.  Doery  did.    Mr.  Doery  was 

14  going  to  be  making  the  production  to  you  the  next 

15  day,  and  I  drove  him  home. 

16  Q      What  documents  did  Mr.  Doery  remove  from 

17  the  office  that  night? 

A      I  don't  know.    I  didn't  ask  to  look  at  what 

19  he  removed.   I  just  knew  that  he  was  sick.   He  was 

20  sick,  he  was  not  feeling  well.    So  I  offered  to  drive 
him  home,  which  was  on  my  way  to  my  home  as  well. 
And  the  whole  point  of  my  staying  to  help  was  so  that 
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1  he  didn't  have  to  come  back  the  next  morning,  so  that 

2  he  could  go  directly  from  his  home  to  the  Committee. 

3  That's  what  I  recall. 

4  Q      You  don't  know  what  documents  Mr.  Doery 

5  brought  home  with  him;  is  that  correct? 

6  A      I  know  that  I  have  reason  to  believe  they 

7  were  the  documents  that  he  intended  to  produce  to  you 

8  on  Saturday. 

9  Q      Were  they  the  documents  that  the  two  of  you 

10  had  just  photocopied? 

1 1  A      Some  of  them  were.   There  may  have  been 

12  others  because  he  was  making  more  than  a  production 

13  of  just  what  I  had,  he  was  also  making  a  production, 

14  as  I  understood  it,  of  what  Bob  Cesca  had  and  what 

15  Jim  Cottos  had. 

16  Q      Did  Mr.  Doery,  to  your  knowledge,  remove 

1 7  any  documents  that  he  did  not  first  photocopy? 

18  A      You  know,  I  don't  believe  that  he  did,  no, 

19  because  I  think  what  happened  was  that  after  he  put 

20  new  Bates  stamp  numbers  on,  I  helped  him  photocopy 

21  the  new  Bates  stamp  numbers.   Somehow  we  got  a  copy 

22  to  give  to  you  and  a  copy  for  him  to  keep. 
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1  Q      Maybe  we  should  go  through  the  evening's 

2  events  a  little  more  systematically.   You  arrived  at 

3  9:00  p.m.  approximately? 

4  A      I  arrived  earlier.   I  arrived  somewhat 

5  earlier. 

6  Q      Where  had  you  been  before  arriving  at  the 

7  Inspector  General's  office  that  evening? 

8  A      At  my  temporary  office  in  main  Treasury. 

9  Q      And  when  you  arrived  at  the  Inspector 

10  General's  office,  did  you  have  with  you  the  documents 

1 1  that  you'd  photocopied  that  evening? 

12  A      Not  necessarily  the  first  time.   I  think  I 

13  left  and  came  back  with  the  documents  that  I 

14  photocopied  that  evening. 

15  Q      Did  you  bring  them  downstairs  yourself,  or 

16  did  someone  bring  them  for  you? 

17  A      I  brought  them  myself. 

18  Q      Did  Mr.  Doery  meet  you  at  the  Inspector 

19  General's  office,  or  was  he  already  there? 

20  A      He  was  there.   I  was  not  in  the  Inspector 

21  General's  suite  by  myself  at  any  time. 

22  Q      Did  you  need  access  to  any  files  that  were 
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1  in  the  Inspector  General's  office  in  order  to 

2  complete  your  production  of  documents? 

3  A      Absolutely  not. 

4  Q      So  the  only  documents  that  you  photocopied 

5  that  night  for  the  purposes  of  your  production  were 

6  the  documents  that  you  brought  with  you  from  your 

7  temporary  office  upstairs? 

8  A      Yes.   And,  you  know  what,  I'm  just 

9  refreshing  my  recollection,  I  think  that  the  other 

10  documents  had  already  been  Xeroxed  so  I  didn't  -  the 

1 1  other  documents  from  Jim  Cottos  and  Bob  Cesca  had 

12  already  been  Xeroxed  earlier  that  day,  is  my 

13  recollection  now.   I  didn't  see  those  on  the  13th. 

14  Q      Okay.   So  you  and  Mr.  Doery  were  in  the 

15  Inspector  General's  office  at  the  photocopier  and  you 

16  developed  some  system  to  photocopy  your  documents  and 

17  then  somehow  Bates  stamp  them? 

18  A      I  was  standing  at  the  photocopier  by 

19  myself.   Mr.  Doery  was  sitting  at  his  desk.   As  I 

20  photocopied  documents,  I  gave  them  to  Mr.  Doery.   He 

2 1  would  then  cross  out  the  Bates  stamp  numbers  at  the 

22  bottom  with  a  black  marker,  and  at  some  point  he  put 
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1  a  new  Bates  stamp  number  on  them. 

2  Q      And  those  are  the  numbers  1  through  2442, 

3  or  different  numbers? 

4  A      Those  are  different.  Those  are  from  the  IG 

5  production. 

6  Q      It  took  you  about  two  hours  to  complete  the 

7  photocopying  and  Bates  stamping? 

8  A      That's  right. 

9  Q      Mr.  Doery  then  collected  some  documents, 

10  among  them  the  documents  that  you  had  photocopied  but 

1 1  including  some  other  documents? 

12  A      It  may  have  included  some  other  documents. 

13  I  don't  know.   I  didn't  look  through  the  documents 

14  that  he  collected. 

1 5  Q      And  to  the  best  of  your  understanding,  the 

16  documents  were  all  photocopies,  none  were  originals? 

17  A      That's  correct. 

1 8  Q      You  then  went  to  your  car  — 

19  A      Right. 

20  Q      ~  and  drove  Mr.  Doery  home? 

21  A      Right. 

Q      There  was  a  second  shredding  -  I  don't 
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1  want  to  use  the  word  "incident."  There  was  a  second 

2  incidence  of  documents  being  shredded.   Do  you  know 

3  when  that  occurred? 

4  A      No,  I  don't  know  when  it  occurred. 

5  Q      You  indicated  that  your  recollection  was 

6  now  refreshed  that  Mr.  Doery  had  shredded  a  long 

7  index  and  that  you  believed  the  index  to  be  an  index 

8  of  White  House  documents? 

9  A      That's  what  he  told  me  last  night.    I 

10  didn't  know  that  before  my  conversation  with  him. 

11  Q      Do  you  know  whether  that  was  an  index 

12  prepared  by  the  White  House  and  produced  to  the 

13  Inspector  General's  office,  or  whether  it  was  an 

14  index  of  documents  prepared  internally  by  the 

15  Inspector  General's  office? 

16  A      I  don't  know.    I  don't  know. 

17  Q      Do  you  recall,  during  the  course  of  your 

18  investigation,  whether  the  White  House  produced  to 

19  you  an  index  of  documents? 

20  A      I  don't  remember. 

21  Q      Do  you  recall  whether,  during  the  course  of 

22  your  investigation,  anyone  in  the  Inspector  General's 


1  office  created  an  index  of  White  House  documents? 

2  A      If  they  did,  I  never  saw  it.    I  wasn't 

3  privy  to  it. 

4  Q      Do  you  have  any  further  recollections  about 

5  what  that  document  might  have  been  that  Mr.  Doery 

6  shredded? 

7  A      No.    It  was  a  very  brief  conversation. 

8  Q      Mr.  Doery  told  you  that  the  document  was  a 

9  duplicate,  I  believe,  or  a  series  of  duplicates? 

10  A      That's  right. 

11  Q      Do  you  know  whether  those  were  duplicates 

12  created  by  the  Inspector  General's  office? 

13  A      I  have  no  idea. 

14  Q      Going  back  to  the  beginning  of  the 

15  discussion  today  — 

16  A      Sure. 

17  Q      You  indicated  that  the  Inspector  General's 

1 8  office  sometimes  either  advises  the  Office  of  General 

19  Counsel  regarding  investigations  or  keeps  them 

20  apprised  in  some  fashion  of  investigations.   And  I 

21  believe  you  said  that  that  ~  that  it  depends  upon 

22  who's  being  investigated  and  the  arrangements  that 
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1  have  been  agreed  to  between  the  Inspector  General's 

2  office  and  the  general  counsel's  office. 

3  Is  that  a  fair  statement  of  your  testimony? 

4  A      Yes,  that's  right.   For  instance,  there  may 

5  be  times  when  attorneys  are  being  investigated.  And 

6  it's  appropriate  to  keep  the  general  counsel  advised 

7  of  the  ongoing  investigation,  or  certainly  at  some 

8  point,  to  give  them  a  status  report  on  how  soon  the 

9  thing  is  going  to  be  completed.  And  there  may  be 

10  times  when  the  general  counsel's  office  is  involved, 

1 1  like  in  the  old  boy  inquiry  where  there's  a  status 

12  meeting  involving  how  things  are  progressing. 

13  So  there  are  any  number  of  occasions  when 

14  it  would  be  appropriate  to  keep  the  general  counsel's 

15  office  apprised  of  the  status  of  an  investigation. 

16  Q      It  wasn't  unique  to  this  investigation? 

17  A      That's  correct. 

1 8  Q      What  kinds  of  arrangements  were  you 

19  referring  to? 

20  A      Well,  in  this  particular  case,  the 

21  arrangement  was  to  deal  with  McNamara,  Ken 

22  Schmalzbach  or  McHale  who  were  representing  the 
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1  interests  of  the  Secretary. 

2  Q      Would  you  consider  that  an  arrangement  with 

3  the  general  counsel's  office  or  with  the  Secretary's 

4  office? 

5  A      With  the  Secretary's  office.   That  would  be 

6  an  arrangement  with  the  Secretary's  office. 

7  Q      Are  your  arrangements  with  the  general 

8  counsel's  office  ever  formalized  in  writing? 

9  A      Well,  there  is  a  quarterly  status  briefing 

10  that  the  general  counsel  is  given  on  matters  of 

1 1  interest  to  the  general  counsel's  office  ~ 

12  Q      You  stated  - 

13  A      -  by  the  IG. 

14  Q      You  stated  that  the  Inspector  General 

15  sometimes  advises  the  Office  of  General  Counsel 

16  regarding  investigations  depending  in  part  upon  the 

17  arrangements  that  have  been  agreed  to.    My  question 

1 8  to  you  is  whether  those  arrangements,  whatever  they 

19  might  be,  are  ever  formalized  in  writing? 

20  A      Well,  and  my  response  to  you  is  that  an 

21  example  of  where  it's  been  formalized  is  the  fact 

22  that,  on  a  quarterly  basis,  the  Inspector  General 
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1  gives  an  update  to  the  general  counsel  about  pending 

2  investigations  that  are  of  interest  to  the  general 

3  counsel. 

4  Q      That  presumably  is  a  report  about  the 

5  investigation.   My  question  to  you  is  whether  the 

6  arrangements  themselves  are  ever  reduced  to  writing? 

7  A      Well,  I'm  afraid  I'm  not  following  the 

8  distinction.   There's  an  agreement  that  the  IG's 

9  office  will  give  a  quarterly  report.   That's  the 

10  standard  operating  procedure.  And  so  far  as  it's  the 

1 1  standard  operating  procedure,  I  view  it  as  an 

12  arrangement. 

13  There  may  be  a  directive  that  talks  about 

14  the  IG's  office  keeping  various  people  apprised.   I'm 

15  not  sure.   I  don't  recall  whether  or  not  one  exists. 

16  Q      With  respect  to  specific  individual 

17  investigations,  was  it  the  usual  practice  of  the 

18  Inspector  General's  office  to  reach  a  written 

19  understanding  with  the  general  counsel's  office? 

20  A      No,  absolutely  not. 

21  Q      So  - 

22 A      In  fact,  I  just  thought  of  another  one 

316 

1  during  my  tenure  as  counsel  to  the  IG,  in  which  there 

2  was  ongoing  discussion  with  the  general  counsel's 

3  office  in  connection  with  an  important  personnel 

4  action,  and  the  general  counsel's  office  received  a 

5  copy  of  our  report,  then  they  wanted  additional 

6  investigation  done,  and  so  on  and  so  forth.   And 

7  there  was  no  formal  written  agreement  there 

8  whatsoever. 

9  Q      So  it  didn't  surprise  you  that  there  was  no 

10  formal  written  agreement  with  respect  to  the  White 

1 1  House-Treasury  contacts  investigation? 

12  A      Of  course  not. 

13  Q      You  wouldn't  have  expected  there  to  be? 

14  A      That's  correct. 

15  Q      When  you  raised  with  Mr.  Foreman  the 

16  question  of  your  participation  in  the  investigation 

17  of  the  White  House-Treasury  contacts,  do  you  recall 

1 8  what  you  said? 

19  A      I  said  that  we're  going  to  be  ~  this  is 

20  the  general  substance  of  what  I  said.   I  certainly 

21  don't  have  a  memory  that  would  allow  me  to  go  back 

22  over  a  year  to  a  specific  conversation  and  remember 


6388 

317 

1  exactly,  word  for  word.    I  said  in  general  it  was 

2  clear  that  the  IG's  office  was  embarking  on  this 

3  investigation,  and  that  there  would  have  to  be  some 

4  arrangement  made  to  ensure  that  the  question  of  my 

5  independence  was  handled,  was  dealt  with 

6  appropriately. 

7  Q      So  you  initiated  the  discussion  with 

8  Mr.  Foreman  out  of  concern  for  preserving  your 

9  independence? 

10  A      Absolutely. 

1 1  Q      What  was  Mr.  Foreman's  response? 

12  A      He  agreed  with  me  immediately. 

13  Q      Was  the  June  27th  memorandum  essentially 

14  the  upshot  of  your  discussion  with  Mr.  Foreman? 

15  A      Absolutely. 

16  Q      Did  you  take  the  opportunity  to  raise  with 

17  Mr.  Foreman  the  subject  of  a  more  general  memorandum 

18  of  understanding? 

19  A      I  discussed  that  with  him  periodically. 

20  Q      Stoke  the  fire  a  little  bit,  make  sure 

21  nobody  forgets  that  that's  something  you  want? 

22  A      That's  a  fair  assessment. 
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1  Q      You  testified  that  you  viewed 

2  Mr.  Schmalzbach,  Mr.  McHale,  Mr.  McNamara  and 

3  Mr.  Knight  as  representing  Secretary  Bentsen's 

4  interests? 

5  A      As  the  head  of  the  department  in  his 

6  official  capacity.  As  opposed  to  Ms.  Hanson  or 

7  Mr.  Altman  whose  activities  were  subject  to  review. 

8  Q      What  was  your  understanding  of  why 

9  Mr.  Bentsen  drew  upon  these  individuals  for 

10  assistance  in  this  matter? 

1 1  A      Well,  they're  the  senior  cadre  of  attorneys 

12  within  the  general  counsel's  office  below  the 

13  political  appointees,  and  they're  exceptionally  fine 

14  attorneys. 

15  Q      So  everyone  in  the  general  counsel's  office 

16  of  a  higher  rank  than  assistant  general  counsel  is  a 

17  political  appointee? 

18  A      That's  correct. 

19  Q      That  presumably  would  be  Mr.  Foreman  and 

20  Ms.  Hanson  at  the  time? 

A      Absolutely.   Ms.  Hanson  was  a  presidential 

22  appointee.  Although  Mr.  Foreman  was  not  a 
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1  presidential  appointee,  he  was  a  Republican  and 

2  occupied  a  noncareer  SES  position. 

3  Q      Who  appointed  Mr.  Foreman,  if  you  know? 

4  A      Ms.  Hanson's  predecessor,  Jan  Archibald. 

5  Q      Is  that  Mr.  or  Ms.  Archibald? 

6  A      Ms.  Archibald. 

7  Q      Was  Mr.  Archibald  a  Bush  appointee? 

8  A      Yes,  she  was. 

9  Q      So  Mr.  Foreman  was,  in  effect,  a  holdover 

10  from  the  Bush  Administration? 

1 1  A      Not  in  effect,  in  actuality. 

12  Q      To  your  knowledge,  were  Mr.  Schmalzbach, 

13  Mr.  McHale  and  Mr.  McNamara  in  any  way  walled  off 

14  from  the  Office  of  General  Counsel  for  the  purposes 

15  of  this  investigation? 

16  A      That  was  my  understanding.   They  were  the 

17  ones  who  were  dealing  with  defense  counsel,  and  the 

18  communications  concerning  this  matter  were  with 

19  defense  counsel.   They  were  also  the  ones  who  were 

20  responsible  for  making  production  to  the  independent 

21  counsel.   So  that  was  my  understanding. 

22 The  Secretary  had  given  an  order  that 
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1  people  weren't  going  to  talk  to  one  another  about 

2  this  matter.   I  mean  that  Altman  wouldn't  talk  to 

3  Hanson  and  Foreman  wouldn't  talk  to  Hanson  or  Altman. 

4  Q      Was  it  your  understanding  that  part  of  the 

5  reason  those  three  gentlemen  were  involved  in  your 

6  investigation  was  that  they  were  already  playing  a 

7  role  in  coordinating  the  Department's  response  to 

8  other  investigations  of  the  same  factual  matter? 

9  A      That's  exactly  right. 

10  Q      You  testified  that  you  had  a  substantial 

1 1  amount  of  ~  I  believe  I'm  quoting  now  ~  casual 

12  conversation  with  Mr.  Knight,  Mr.  Schmalzbach, 

1 3  Mr.  McNamara  and  Mr.  McHale? 

14  A      Not  with  Mr.  Knight.    I  never  met 

15  Mr.  Knight  until  July  31st,  1994. 

16  Q      I  beg  your  pardon.   What  I  took  to  be  an  EK 

1 7  is,  in  fact,  an  FK  and  was  indicating  that  you  had, 

1 8  you  were  the  one  who  had  the  conversations  with 

19  Mr.  Schmalzbach,  McNamara  and  McHale? 

20  MR.  O'CALLAGHAN:    You  are  referring  to  your 

21  notes;  right? 

22  MR.  PORTNOY:    Yes. 
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1  BY  MR.  PORTNOY: 

2  Q      I  just  want  to  clarify  whether  those 

3  conversations  ever  encompassed  the  substance  of 

4  testimony  or  other  factual  evidence  that  was  in  the 

5  possession  of  the  Inspector  General's  office? 

6  A      You  mean  what  people  had  testified  to? 

7  Q      That's  correct. 

8  A      Not  that  I  recall. 

9  Q      They  never  asked  you  what  people  had 

10  testified  to? 

1 1  A      Not  that  I  recall,  no. 

12  Q      And  you  never  volunteered  the  information? 

13  A      That's  correct. 

14  Q      You  also  indicated  that  Ms.  Black  was 

15  serving  multiple  masters  at  the  time  of  this 

1 6  investigation? 

17  A      She  had  multiple  responsibilities. 

18  MR.  O'CALLAGHAN:    Hey,  Jim,  let's  not 

19  characterize.  I'm  objecting  to  his  characterization 

20  of  serving  multiple  masters.   Pose  a  question  with  a 

21  little  less  colloquial  term.   It  will  be  appreciated. 

22  THE  WITNESS:    She  had  other 


1  responsibilities  other  than  this  particular  inquiry. 

2  BY  MR.  PORTNOY: 

3  Q      She  had  responsibilities  pertaining  to  the 

4  investigation  of  the  Rose  Law  Firm? 

5  A      That's  correct.  That  was  my  understanding. 

6  Q      Was  it  also  your  understanding  this  limited 

7  her  time  available  to  work  on  the  investigation  of 

8  Whitewater  Treasury  contacts? 

9  A      She  complained  about  it,  yes. 

10  Q      Is  this  why  you  did  most  of  the  scheduling 

1 1  of  witnesses  and  coordinating  of  witness  schedules? 

12  A      That's  right.    Certainly  one  reason.   The 

13  IG's  office  of  Treasury  also  had  the  lead  for  the 

14  investigation,  and  you  couldn't  have  more  than  one 

15  person  trying  to  organize  the  schedule. 

16  Q      So  someone  had  to  do  it  and  it  was  logical 

17  to  you  this  would  be  you? 

A      Because  she  was  busy  and  because  we  were 

19  leading  the  investigation. 

Q      Did  anybody  ever  object  to  your  playing 

21  that  lead  role? 

22  A      No,  not  at  all. 
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1  Q      You  have  no  recollection  of  giving 

2  Mr.  Schmalzbach  copies  of  depositions  prior  to  July 

3  18th? 

4  A      No,  I  don't. 

5  Q      Do  you  have  a  firm  recollection  that  you 

6  did  not  do  so? 

7  A      No.    If  he  thinks  that  I  did  it,  I  have  no 

8  reason  not  to  credit  his  recollection. 

9  Q      During  your  meeting  on  July  5th  at  the 

10  White  House,  there  was  back-and-forth  discussion  with 

1 1  respect  to  ~ 

12  A      Excuse  me,  the  meeting  was  in  my  office, 

13  not  at  the  White  House. 

14  Q      I  stand  corrected.   It  was  with 

15  Ms.  Sherburne  and  Ms.  Black;  was  Ms.  Cheston  there? 

16  A      Yes. 

17  Q      And  that  was  the  entire  company? 

18  A      That's  right. 

19  Q      You  said  your  primary  concern  was,  I  quote, 

20  sealing  the  deal  with  respect  to  gaining  access  to 

21  White  House  witnesses  and  documents? 

22  A      That's  correct. 
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1  Q      And  you  viewed  the  discussion  of  White 

2  House  access  to  deposition  transcripts  from  your 

3  investigation  as  a  potential  impediment  to  that,  to 

4  sealing  the  deal? 

5  A      That's  correct. 

6  Q      Is  that  why  you  sought  to  essentially  leave 

7  the  subject  in  abeyance? 

8  A      That's  correct. 

9  Q      Was  it  your  opinion  at  the  time  that  you 

10  were  successful  in  having  the  subject  placed  in 

1 1  abeyance? 

12  A      Yes. 

13  Q      Nobody  insisted  that  we  resolve  it  right 

14  now? 

15  A      That's  a  correct  statement. 

16  Q      At  any  time  during  this  meeting,  did  either 

17  Ms.  Sherburne  or  Ms.  Cheston  expressly  suggest  that 

1 8  White  House  cooperation  with  your  investigation  would 

19  be  conditioned  upon  the  provision  of  deposition 

20  transcripts  to  the  White  House? 

21  A      I  don't  recall  that.   That's  not  the  way  - 

22  if  that  were  suggested  at  some  point  during  the 
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1  meeting,  that's  certainly  not  the  way  we  ended  up. 

2  Q      There  was  no  ~ 

3  A      My  memory  tends  to  go  to  what  the  final 

4  outcome  of  any  conversation  was.    I  think  that's 

5  pretty  clear  from  what  we've  discussed  here  that 

6  that's  how  I  filed  things  in  my  mind. 

7  Q      There  was  no  quid  pro  quo,  was  there  in 

8  your  mind? 

9  A      No. 

10  Q      Is  it  your  view  that  the  White  House 

1 1  cooperated  fully  with  your  investigation? 

12  A      Absolutely. 

13  Q      They  provided  access  to  all  the  witnesses 

14  you  needed  to  interview? 

15  A      That's  correct. 

16  Q      And  they  provided  access  to  all  the 

17  documents  that  you  needed  to  review? 

18  A      That's  correct. 

19  Q      They  did  so  well  before  they  received  any 

20  deposition  transcripts,  did  they  not? 

21  A      That's  correct. 

22 Q      You  indicated  that  you  were  under  the 
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1  impression  from  the  onset  of  your  investigation  that 

2  the  deposition  transcripts  would  be  made  public? 

3  A      In  their  entirety,  yes,  that's  correct. 

4  Q      What  was  the  basis  of  that  understanding? 

5  A      That  was  the  way  it  was  going  to  be  done. 

6  There  was  going  to  be  a  chronology,  there  were  going 

7  to  be  transcripts,  the  transcripts  were  going  to  be 

8  appended  to  the  chronology.   The  whole  group  of 

9  transcripts  and  chronology  were  going  to  be  made 

10  public. 

1 1  Q      Nobody  ever  ~  please  go  ahead. 

12  A      That  was  the  understanding  that  I  operated 

13  on  and  there  is  not  one  shred  of  paper  regarding 

14  redactions  until  the  week  of  July  25th. 

15  Q      No  one  ever  suggested  to  you  that  the 

16  depositions  shouldn't  be  made  public,  did  they,  prior 

17  to  July  26th? 

18  A      That's  correct. 

Q      And  no  one  ever  suggested  to  you  that 

20  any  - 

21  A      Prior  to  July  25th.    I  don't  know  whether 

22  it  was  the  25th  or  the  26th.    I  don't  recall. 
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1  Q      And  no  one  ever  suggested  to  you  that  the 

2  depositions  should  be  redacted,  or  that  part  of  the 

3  information  in  the  depositions  should  be  in  some  way 

4  kept  confidential  prior  to  that  time,  did  they? 

5  A      That's  correct. 

6  THE  WITNESS:    Excuse  me,  can  I  ask  who  this 

7  gentleman  is? 

8  MR.  O'CALLAGHAN:    Certainly. 
MR.  PORTNOY:    For  the  record,  I'd  like  to 

note  that  is  Richard  Ben-Veniste,  special  counsel, 
Democratic  special  counsel. 

THE  WITNESS:    I  should  have  recognized 
you.    I  apologize.   The  light  in  here  is  so  dim  and 
my  eyesight  is  failing  me. 

(Discussion  off  the  record.) 
BY  MR.  PORTNOY: 
Q      Ms.  Kerner,  I'm  now  handing  you  document 
Bates  stamped  number  6890.    It  is  the  June  27th,  1994 
memorandum  from  Mr.  Cesca  to  Ms.  Hanson,  is  it  not? 
A      Yes. 

Q      Directing  your  attention  to  the  second 
paragraph,  would  you  read  that  into  the  record, 


328 


1  please? 

2  A      "Given  the  nature  of  the  inquiry,  we  have 

3  therefore  agreed  that  Ms.  Kerner  and  members  of  her 

4  staff  will  report  solely  to  the  Inspector  General  on 

5  any  matters  relating  to  the  investigation.   Neither 

6  Ms.  Kerner  nor  her  staff  will  communicate  any 

7  information  about  the  substance  of  this  inquiry 

8  without  specific  authorization  from  the  Inspector 
General." 

Q      Did  you  draft  that  language? 

A      Absolutely. 

Q      Could  you  explain  what  you  meant  when  you 
said  that  "neither  Ms.  Kerner  nor  her  staff  will 
communicate  any  information  about  the  substance  of 
this  inquiry  without  the  specific  authorization"  ~ 
without  specific  authorization  from  the  Inspector 
General." 

Did  you  mean  that  you  were  in  any  way 
precluded  from  discussing  witness  scheduling? 

A      No,  I  didn't  mean  that. 

Q      Did  you  ~ 

A      I  meant  the  factual  results  of  the 
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1  inquiry.    That  was  what  I  was  referring  to.    That's 

2  what  I  had  in  my  own  mind  when  I  used  the  words 

3  "substance  of  the  inquiry." 

4  Q      So  when  you  spoke  of  the  substance  of  the 

5  inquiry,  you  were  intending  to  exclude  from  this 

6  limitation  procedural  matters? 

7  A      Absolutely. 

8  Q      Did  you  anticipate  when  you  drafted  this 

9  memorandum  that  you  would  need  to  have  coordination 

10  with  people  outside  the  Inspector  General's  office 

1 1  regarding  procedural  matters? 

12  A      That's  correct. 

13  Q      So  it  was  the  intent,  your  intent  when  you 

14  drafted  this  memorandum,  to  permit  those  kinds  of 

15  communications? 

16  A      That's  correct.  And  Mr.  Cesca  was  well 

17  aware  that  I  was  having  such  communications. 

1 8  Q      Turning  now  to  the  first  sentence  in  that 

19  paragraph.   You  state  that  "Ms.  Kerner  and  members  of 

20  her  staff  will  report  solely  to  the  Inspector  General 

21  on  any  matters  relating  to  the  investigation." 

22 When  you  said  "report,"  were  you  referring 
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1  to  an  institutional  relationship;  in  other  words, 

2  your  reporting  hierarchy  within  the  Treasury 

3  Department? 

4  A      Well,  when  I  said  "report"  — 

5  MR.  O'CALLAGHAN:    I  just  want  to  note  for 

6  the  record  that  this  has  already  been  covered.  Asked 

7  and  answered.   But  go  ahead. 

8  THE  WITNESS:    When  I  said  "report,"  I  had 

9  in  mind  the  normal  sorts  of  things  that  go  into  a 

10  subordinate/supervisor  relationship.   Ordinarily, 

1 1  when  you  report  to  someone,  they  can  ask  you 

12  questions  about  the  status  of  your  work.    They  can 

13  ask  you  -  they  can  direct  the  direction  of  your 

14  work.   They  can  guide  you  in  how  you  perform  your 

1 5  work. 

16  That  is  what  I  meant  when  I  said  I  would 

17  not  report  to  anyone  except  to  the  Inspector 

18  General.   I  was  not  going  to  take  any  direction  on 

19  this  from  Jean  Hanson.    I  was  not  going  to  take  any 

20  direction  from  Dennis  Foreman.   I  was  not  going  to 

21  give  them  any  information,  nor  was  I  going  to  do  that 
with  regard  to  anyone  else  in  the  general  counsel's 
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1  office. 

2  BY  MR.  PORTNOY: 

3  Q      So  you  were  referring  to  the  employment 

4  relationship;  is  that  a  fair  summary? 

5  A      I  suppose  so.    I  hesitate  to  say  yes.    I 

6  don't  know  if  that  includes  everything.   It's  not 

7  just  employment.   I  mean  I  couldn't  say  that  I  was  a 

8  friend  of  them  and  would  give  them  information.    I 

9  mean  this  was  a  Chinese  wall  between  me  and  the 

10  people  who  were  under  investigation. 

1 1  Q      You  stated  that  you  drew  this  memorandum 

12  based  upon  your  knowledge  of  memoranda  of 

13  understanding  that  were  in  place  at  other  agencies? 

14  A      That's  correct. 

15  Q      Did  you  actually  review  those  memoranda? 

16  A      Oh,  I've  had  copies  of  those  for  years  and 

17  had  a  full  set  of  them  because  I  was  interested  in 

18  developing  a  permanent  MOU  between  the  IG's  office 

19  and  the  general  counsel's  office  on  the  reporting 

20  chain  of  the  counsel  to  the  IG. 

21  Q      Was  it  your  intent  that  your  reporting 

22  relationship,  for  the  purposes  of  this  investigation. 
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1  would  reflect  the  same  kinds  of  limitations  as  the 

2  reporting  relationship  in  place  at  other  agencies? 

3  A      The  same  kind  of  safeguards  to  ensure  my 

4  independence. 

5  Q      Are  you  satisfied  that  you  achieved  that 

6  goal? 

7  A      Absolutely. 

8  Q      Mr.  O'Callaghan  inquired  into  your 

9  discussions  with  counsel  for  some  of  the  Treasury 

10  witnesses,  in  particular  Mr.  Steiner.   Did  you  ever 

1 1  tell  counsel  for  a  witness  what  questions  the 

12  investigators  were  going  to  ask? 

13  A      Not  the  specific  questions,  no.    As  I 

14  indicated  earlier  today,  there  was  a  question  about 

15  the  diaries  that  came  up,  and  how  the  diaries  would 

16  be  handled,  and  I  had  a  conversation  with 

17  Mr.  Weingarten,  as  well  as  Mr.  Altman's  attorney,  in 

18  which  I  made  it  very  clear  to  both  of  them  that  they 

19  would  have  to  answer  questions  about  the  diaries.    I 

20  have  always  considered  the  diaries  to  be  an  important 

21  part  of  the  IG  inquiry. 

22  Q      But  you  didn't  craft  the  questions  for  the 
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1  investigators,  did  you?   They  asked  their  own 

2  questions? 

3  A      I  prepared  questions.    I  sent  them  forward 

4  to  the  investigators.   Whether  or  not  they  chose  to 

5  use  them  was  their  decision. 

6  Q      So  you  didn't  really  know  what  questions 

7  the  investigators  would  ask  in  advance? 

8  A      Not  in  advance,  that's  correct. 

9  (Discussion  off  the  record.) 

10  THE  WITNESS:    I'm  happy  to  stay  here  as 

1 1  long  as  you  need  me. 

12  MR.  O'CALLAGHAN:    Thank  you  very  much. 

13  BY  MR.  PORTNOY: 

14  Q      I  believe  you  indicated  during  your 

15  testimony  that  there  was  some  discussion  as  to 

16  whether  White  House  witnesses  would  be  asked  who  they 

17  told  about  information  or  who  the  second  person  might 

18  have  told? 

19  A      The  question  was  the  second  person,  whether 

20  we'd  go  up  the  chain  or  down  the  chain,  as  the  case 

21  may  be. 

22 Q      And  that  some  kind  of  agreement  was  reached 
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1  with  respect  to  a  limitation  not  to  go  beyond  a 

2  certain  level  on  the  chain? 

3  A      That's  correct. 

4  Q      Do  you  know  who  reached  that  agreement  on 

5  behalf  of  your  office? 

6  A      Well,  I  think  that  was  what  Jim  Cottos 

7  wanted. 

8  Q      And  do  you  know  who  reached  that  agreement 

9  on  behalf  of  the  witnesses? 

10  A      On  behalf  of  the  witnesses,  I  think  it  was 

1 1  Jane  Sherburne. 

12  Q      Do  you  know  whether  it  might  have  been 

13  private  counsel  for  the  witnesses? 

14  A      It  might  have  been.   I  don't  remember  that 

15  I  had  much  involvement  in  that  issue.    I  could  be 

16  wrong,  but  I  don't  recall  my  having  much  involvement. 

17  Q      So  you  don't  know  whether  the  - 

A      I  think  what  you  are  saying  is  refreshing 

19  my  recollection.   This  is  why  I  didn't  have  much 

20  involvement  --  you  are  100  percent  correct  --  the 

21  issue  arose  during  the  course  of  depositions  in  which 

22  private  counsel  objected  to  the  questions  being  asked 
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1  of  who  their  clients  told,  and  then,  who  their 

2  clients  conveyed  information  to,  and  whether  or  not 

3  their  clients  knew  whether  the  person  they  conveyed 

4  information  to  had  conveyed  it  to  someone  else. 

5  That's  how  I  think  the  question  arose.   And 

6  I  think  that  it  was  then  quickly  settled  because  I 

7  don't  think  Jim  Cottos  wanted  to  go  beyond  knowing  to 

8  whom  a  White  House  person  related  the  information. 
And  so  the  agreement  was  reached  that  that  would  be 
the  limit  on  what  we  would  ask. 

Q      And  no  members  of  the  White  House  counsel's 
office  were  present  at  your  depositions,  were  they? 

A      No,  they  weren't. 

Q      So  the  agreement  couldn't  have  been  reached 
with  someone  from  the  White  House  counsel  office, 
could  it? 

A      No,  I  don't  know  that  I  didn't  discuss  it 
with  Jane  Sherburne.    I  don't  remember  one  way  or  the 
other  whether  or  not  it  was  discussed  with  Jane 
Sherburne.   It  may  have  been.   It  may  not  have  been. 
I  don't  recall.   I  don't  have  any  paper  in  my  files 

concerning  that. 
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1  Q      Mr.  McHale  or  lawyers  under  his  direction 

2  prepared  comments  on  the  draft  report  that  your 

3  office  provided  to  Secretary  Bentsen? 

4  A      That's  correct. 

5  Q      You  stated  that  Mr.  McHale's  comments  were, 

6  and  I  quote,  lawyer-like. 

7  A      They  were  the  sort  of  comments  lawyers 

8  make,  you  know,  they  go  to  a  transcript  and  the 
chronology  doesn't  reflect  the  exact  wording  of  the 
transcript,  or  the  order  of  the  chronology  within  a 
paragraph  is  not  the  same  as  what  it  is  in  the 
transcript.   Those  are  the  sorts  of  comments, 
technical  comments  that  he  was  making,  always  typed 
back  to  the  transcripts. 

So  it  wasn't  just  we'd  like  you  to  say 
this,  could  you  please  say  that.    It  was  we  believe 
this  paragraph  is  more  accurate  ~  can  be  more 
accurately  written  to  reflect  the  transcript  if  it's 
written  this  way. 

Q      Your  report  was  largely  a  chronology,  was 
it  not? 

A      That's  correct. 
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1  Q      You  didn't  draw  conclusions  about  the 

2  propriety  of  conduct? 

3  A      That's  absolutely  right. 

4  Q      And  you  always  intended  to  append  the 

5  depositions  to  your  report? 

6  A      That's  correct. 

7  Q      So  anyone  looking  at  the  report,  you 

8  anticipated,  would  also  have  access  to  the 

9  depositions? 

10  A      That's  correct. 

11  Q      Do  you  have  any  reason  to  believe  that 

12  Mr.  McHale  was  trying  to  slant  the  report  in  any  way? 

13  A      I  have  no  reason  to  believe  that  he  was 

14  trying  to  slant  the  report.   Certainly  nothing  within 

15  the  comments  he  gave  me  would  indicate  any  such 

16  motivation  on  his  part. 

17  Q      And  any  such  effort  would  be  apparent  by 

18  looking  at  the  depositions,  would  it  not? 

19  A      That's  correct. 

20  Q      So  there  was  no  way  that  he  could  have 

21  gotten  away  with  slanting  the  report,  even  if  he 

22  wanted  to? 
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1  A      That's  correct. 

2  MR.  O'CALLAGHAN:    That's  in  your  opinion; 

3  right? 

4  THE  WITNESS:    Well,  in  my  opinion,  I  think 

5  it's  a  factual  statement.   I  don't  think  it's  just  an 

6  opinion. 

7  BY  MR.  PORTNOY: 

8  Q      Did  you  ever  learn  that  Secretary  Bentsen 

9  had  issued  instructions  that  the  Treasury  Department, 

10  other  than  the  Inspector  General's  office,  shouldn't 

1 1  do  any  independent  factfinding  regarding  the  White 

12  House-Treasury  contacts  during  the  course  of  your 

13  investigation? 

14  A      Well,  not  during  the  course  of  my 

15  investigation.   I  know  that  no  one  was  supposed  to  do 

16  any  independent  factfinding  during  the  course  of 

17  Fiske's  investigation.   And  then  we  took  over  to  do 

18  the  management  review.   That  was  my  understanding. 

19  No  one  was  going  to  do  — 

20  Q      Are  you  aware  of  any  limitations  on 

21  independent  factfinding  imposed  by  Secretary  Bentsen 
on  Treasury  Department  personnel  that  applied  during 
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1  the  course  of  your  investigation? 

2  A      I  don't  know  if  there  was  a  memo  that  said 

3  don't  do  anything  while  the  IG's  office  was  doing 

4  this.   No  one  was  doing  anything,  to  the  best  of  my 

5  knowledge.   And  there  are  other  directives  on  the 

6  books  that  would  prevent  people  from  doing  an 

7  independent  inquiry  once  the  IG's  office  is  involved. 

8  Q      Did  you  ever  discuss  with  the  Office  of 

9  Government  Ethics  whether  deposition  transcripts 

10  should  be  provided  to  the  White  House? 

11  A      No. 

12  Q      Are  you  aware  whether  anyone  at  the  Office 

13  of  Government  Ethics  had  an  opinion  on  the  subject? 

14  A      No. 

15  Q      You  testified  about  four  telephone  calls  on 

16  the  23rd  of  July? 

17  A      That's  correct. 

18  MR.  O'CALLAGHAN:    Four  that  you  knew  about. 

19  THE  WITNESS:   That  I  recalled. 

20  BY  MR.  PORTNOY: 

21  Q      You  indicated  that  you  have  an  impression 

22  that  the  final  call,  the  fourth  call,  during  which 
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1  the  decision  to  release  the  transcripts  was 

2  articulated,  occurred  before  you  ate  dinner.    Is  that 

3  your  recollection? 

4  A      I  guess  that  that  is  an  impression  I  have 

5  but  I  could  be  totally  wrong  about  that.    I  could  be 

6  totally  wrong  about  that. 

7  Q      Do  you  generally  eat  early? 

8  A      No.    I  mean,  this  is  the  summer.    I  mean, 

9  life  is  easy.   What  can  I  say.    It's  light  until  very 

10  late  at  night.    We  were  in  the  middle  of  July  or  the 

1 1  end  of  July,  and  I  do  not  recall  the  timing. 

12  And  frankly,  I  might  add,  I  don't  see  the 

13  significance  or  the  importance  of  the  timing  of  the 

14  calls.   I've  never  understood  why  anybody  cares  what 

15  time  the  calls  occurred.   Maybe  there's  something  I 

16  don't  know  about. 

17  Q      Do  you  know  who  Mr.  Dougherty  delivered  the 

18  deposition  transcripts  to? 

19  A      No,  he  may  have  told  me  at  one  time.   I 

20  don't  recall  it  now. 

21  Q      Do  you  know  why  he  delivered  them? 

22  A      I  think  he  took  them  over  to  the  White 
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1  House.   The  Old  Executive  Office  Building. 

2  Q      Do  you  know  what  time  that  was? 

3  A      My  impression  was  that  it  was  early 

4  evening,  but  I  could  be  wrong  about  that. 

5  Q      Have  you  ever  discussed  the  matter  with 

6  Mr.  Dougherty? 

7  A      I  have  discussed  the  matter  with 

8  Mr.  Dougherty.   I  don't  know  that  he  remembers  when 

9  he  took  them  over.   The  one  thing  I  can  be  certain  of 

10  is  that  this  did  not  occur  in  the  morning.   And  I  am 

1 1  also  concern  that  it  was  over  by  nightfall.   So  that 

12  leaves  us  at  most,  you  know,  eight  hours  of  time 

13  during  which  the  events  transpired. 

14  Q      You  didn't  see  Mr.  McHale's  letter  before 

1 5  the  documents  were  conveyed  to  the  White  House,  did 

16  you? 

17  A      That's  absolutely  correct. 

18  Q      You  indicated  your  belief  was  that 

19  Mr.  Cutler  and  Mr.  Bentsen  actually  spoke  to  each 

20  other  either  on  the  22nd  of  July  or  the  23rd  of  July, 

21  around  that  time? 

22 A      That's  correct. 
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1  Q      Did  somebody  actually  tell  you  that 

2  Mr.  Cutler  and  Mr.  Bentsen  had  a  conversation,  or  is 

3  that  just  an  assumption? 

4  A      No,  it's  not  an  assumption.   What  I  recall, 

5  and  I  may  be  completely  wrong  in  the  way  it  was 

6  phrased  to  me  or  it  may  have  been  phrased  to  me  in 

7  the  way  I  recall  it,  but  it  was,  you  know, 

8  miscommunicated  or  not  understood  by  Steve  who 

9  communicated  it  to  me  was  that  Cutler  had  spoken  to 

10  Bentsen.   That's  what  I  understood  Steve  to  say. 

1 1  Now,  I  might  be  mistaken.   My  recollection 

12  of  what  he  said  might  be  mistaken,  or  the  facts  as 

13  relayed  to  him  might  be  mistaken.   I  don't  know.    But 

14  that  was  my  impression,  that  there  was  a  direct 

1 5  communication  between  Cutler  and  Bentsen,  but  you 

16  know,  we're  playing  telephone  tree  here  or  tag,  or 

17  whatever  you  call  it,  in  which  I'm  down  at  the  end  of 

18  the  line  and  who  knows  what  occurred  up  at  the  top. 

19  Q      You  had  objections  to  the  phrasing  of  the 

20  draft  of  the  August  3rd  letter  from  Mr.  Cutler  to 

21  Senator  Riegle? 

A      As  it  was  faxed  to  me,  I  had  objections, 


6401 

343 

1  yes. 

2  Q      And  your  objections  were  that  the  letter 

3  seemed  to  suggest  a  quid  pro  quo  between  the 

4  Inspectors  General  and  the  White  House? 

5  A      The  letter  as  I  recall,  because  I  didn't 

6  keep  a  copy  of  it,  the  words  "quid  pro  quo"  may  have 

7  been  used  in  the  draft.   It's  not  a  phrase  that's 

8  unfamiliar  to  me.    I  mean  when  you  use  it,  it  seems 
to  resonate  at  some  point  in  my  mind,  but  the  general 
gist  of  it  though,  without  having  my  memory  refreshed 
by  what  you  say,  is  that  it  seemed  to  suggest  that 
there  was  an  agreement  to  turn  over  the  transcripts 
in  return  for  the  cooperation  of  the  White  House. 

And  that  was  ~ 

Q      Did  you  raise  --  please  continue. 

A      And  that  was  not  my  recollection  of  the 
events,  so  I  objected  to  the  wording  of  the  letter. 

Q      And  you  raised  that  concern  with 
Ms.  Sherburne? 

A      Absolutely. 

Q      Was  she  amenable  to  making  the  changes  that 

you  sought? 
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1  A      Yes. 

2  Q      I'd  like  you  to  look  at  document  number 

3  1 163,  which  is  a  copy  of  the  letter  from  Mr.  Cutler 

4  to  Senator  Riegle,  and  tell  me,  please,  if  the  final 

5  version  of  the  letter  adequately  addressed  your 

6  concerns  about  the  draft. 

7  (Witness  reviewed  the  document.) 

8  A      Yes. 
Q      Is  it  your  understanding  that  Ms.  Kulka  was 

apprised  of  the  possibility  that  there  might  be 
confidential  information  in  the  deposition 
transcripts  by  Ms.  Black? 

A      I  don't  know  that  Ms.  Black  apprised  her 
that  there  might  be  confidential  information.   I 
think  she  asked  Ms.  Kulka  to  look  at  the  transcripts 
to  see  if  there  was  such  information.    I  don't  know 
what  their  conversation  was.    I  don't  know  on  what 
basis  Ms.  Black  decided  to  contact  Ms.  Kulka.   She 
never  called  me  and  said,  you  know,  Francine,  on  page 
43  of  this  deposition  looking  at  it  again  I  think 
there  might  be  some  confidential  information.   No,  in 
fact,  she  went  to  Ms.  Kulka  globally  to  say  that 
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1  anywhere  in  these  depositions  there  might  be 

2  confidential  information  and  would  Ms.  Kulka  be  so 

3  kind  as  to  look  at  it  and  decide  whether  or  not  there 

4  was  such  information  that  should  be  redacted.   So  she 

5  never  raised  a  specific  concern  with  me  that  on 

6  reflection  there  was  something  that  she  thought 

7  needed  to  be  redacted. 

8  Q      At  any  time  prior  to  contacting  Ms.  Kulka, 

9  did  Ms.  Black  raise  with  you  a  general  concern  that 

10  the  depositions  contained  confidential  information 

1 1  that  needed  to  be  redacted? 

12  A      Never. 

13  Q      When  did  you  first  learn  that  Ms.  Black  and 

14  Ms.  Kulka  were  concerned  that  the  depositions 

1 5  contained  confidential  information? 

16  MR.  O'CALLAGHAN:    Jim,  these  questions  have 

17  already  been  asked  and  answered.   So  have  the 

18  previous  two  questions.    I  was  going  to  let  you  go, 

19  but  unless  you  have  a  distinction  to  make  I  request 

20  that  you  don't  ask  the  same  questions  that  duplicate 

21  the  record.   Are  you  going  to  rephrase  the  question? 
22 THE  WITNESS:   Not  until  the  week  of  July 
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1  25th. 

2  MR.  O'CALLAGHAN:    I  asked  you  to  rephrase 

3  the  question.   You  can't  keep  repeating  the  record. 

4  If  you  have  a  distinction  to  make,  a  clarifying 

5  response  you  want  to  get,  that's  fine,  but  if  you  are 

6  going  to  continue  to  repeat  the  questions  that  have 

7  already  been  asked  without  making  a  distinction,  I'm 

8  going  to  continue  to  lodge  objections. 

9  MR.  PORTNOY:    Mike,  I  will  simply  state 

10  that  I  sat  here  for  something  like  seven  hours  while 

1 1  you  built  the  record  your  way  and  I  think  I'm 

12  entitled  to  a  little  leeway  to  go  into  it  my  way. 

13  I've  been  most  patient  with  the  direct  examination 

14  and  I  would  request  the  same  forbearance  with  respect 

15  to  the  cross-examination  or  the  follow-up  direct  or 

16  whatever  the  heck  it  is  we're  doing  here. 

17  MR.  O'CALLAGHAN:    I'm  just  asking  that  you 

18  don't  repeat  it.    That's  all.   There  was  seven  hours 

19  worth.   That's  a  good  point.    We  don't  need  to  hear 

20  it  again.   That's  my  point  exactly. 

21  BY  MR.  PORTNOY: 

Q      When  did  you  tell  Ms.  Sherburne  that  the 
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1  White  House  —  excuse  me,  that  the  RTC  might  want  to 

2  redact  the  depositions? 

3  A      I  don't  have  an  independent  recollection, 

4  but  I  considered  it  an  important  matter,  and  I 

5  certainly  told  people  right  away  as  soon  as  I 

6  learned. 

7  Q      Would  that  have  been  before  the  meeting  at 

8  the  RTC  on  the  28th  of  July? 
A      Absolutely.   Absolutely. 
Q      And  the  White  House  reaction  was  that  the 

depositions  should  be  released  without  redactions? 

A      That's  correct. 

Q      To  your  knowledge,  did  anyone  at  the  White 
House  express  that  view  to  anyone  at  the  RTC? 

A      I  don't  know. 

Q      To  your  knowledge,  did  Ms.  Sherburne  convey 
that  view  to  anybody  other  than  you? 

A      I'm  sure  she  conveyed  it  to  the  Office  of 
the  Secretary,  Treasury. 

Q      Ms.  Kerner,  did  anybody  try  to  limit  the 
scope  of  your  investigation? 

A      No. 
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Q      Did  anybody  try  and  restrict  the  witnesses 
that  could  be  interviewed? 

A      No. 

Q      With  the  exception  of  the  discussions 
between  Mr.  Cottos  and  the  White  House  witnesses,  did 
anybody  try  and  limit  the  questions  that  could  be 
asked? 

A      No. 

Q      Is  it  your  view  that  your  —  the 
investigation  was  complete  and  thorough? 

A      That's  my  view. 

Q      Is  there  anybody  additional  that  you  think 
needed  to  be  interviewed? 

A      I  would  have  liked  to  have  seen  Mr.  Levy 
and  Mr.  Newman  interviewed,  personally,  but 
Mr.  Cottos  decided  against  that. 

Q      So  the  investigators  decided  that  they  had 
taken  enough  depositions? 

A      That's  correct. 

Q      Do  you  have  any  reason  to  believe  that  the 
integrity  of  your  investigation  was  diminished  in  any 
way? 
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1  A      By? 

2  Q      By  any  of  the  events  of  July  1994? 

3  A      No  —  the  report  was  relied  upon  by  members 

4  of  Congress  repeatedly  in  their  questioning  of 

5  witnesses. 

6  Q      Is  it  your  view  that  anyone  in  the  Treasury 

7  Department  or  elsewhere  in  the  Administration  sought 

8  to  influence  either  the  conduct  or  the  results  of 

9  your  investigation? 

10  A      No,  that's  not  my  view.    My  view  is  that  we 

1 1  operated  independently  at  all  times. 

12  Q      You  testified  that  it  was  your  view  on  July 

13  23rd  that  it  was  --  strike  that. 

14  Is  it  your  view  that  it  was  appropriate  for 

15  the  White  House  to  receive  copies  of  the  deposition 

16  transcripts  on  July  23rd? 

17  A      Yes. 

18  Q      Is  it  your  view  that  it  was  appropriate  for 

1 9  Secretary  Bentsen  to  receive  a  draft  of  the  Inspector 

20  General's  report  on  the  22nd  of  July? 

21  A      Yes. 

22 Q      Is  it  your  view  that  it  was  appropriate  for 


1  the  Office  of  General  Counsel  and  more  specifically 

2  for  Mr.  Schmalzbach  to  receive  copies  of  the 

3  deposition  transcripts  on  the  1 8th  of  July? 

4  A      Yes,  it  is  my  view  that  it  was  appropriate. 

5  MR.  PORTNOY:    That's  all  I  have.   Thank 

6  you. 

7  EXAMINATION 

8  BY  MR.  O'CALLAGHAN: 

9  Q      I  have  a  couple  follow-ups.    When  was  it 

10  decided  to  provide  Secretary  Bentsen  with  copies  of 

1 1  the  draft  report  on  the  —  that  were  delivered  on  the 

12  22nd? 

13  A      I  don't  recall.   I  didn't  give  him  the  copy 

14  of  the  draft  report  that  was  done  by  Mr.  Cottos's 

15  office. 

16  Q      Were  you  part  of  any  discussions  regarding 

17  whether  or  not  the  Secretary's  office  should  be 

1 8  provided  with  a  draft  of  the  report  on  the  22nd? 

A      I  don't  recall  ever  being  consulted  on 

20  that,  no. 

Q      Have  you  ever  heard  why  it  was  given  to 

22  Secretary  Bentsen 's  office  on  the  22nd? 
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1  A      Well,  the  hearings  were  starting  on 

2  Tuesday.   We  were  supposed  to  have  our  final  report 

3  complete  by  that  date,  the  22nd.    We  couldn't  get  it 

4  done  in  time,  and  therefore,  giving  him  a  draft  would 

5  at  least  give  him  a  basis  on  which  to  meet  whatever 

6  occurred  the  following  week  in  connection  with  the 

7  hearings. 

8  Q      To  help  him  in  preparing  for  his  testimony 

9  before  Congress? 

10  A      I  don't  know  if  it  was  only  to  prepare  for 

1 1  his  particular  testimony.    It  was  to  prepare  and  be 

12  prepared  for  the  hearings  in  general.   There  were 

13  many  witnesses  that  were  going  to  be  testifying  at 

14  the  hearing  and  it  was  appropriate  for  the  Secretary 

15  to  know  in  advance,  have  an  idea  in  advance  what 

16  those  witnesses  would  be  saying.   They  were,  after 

17  all,  employees  of  the  executive  branch,  many  of  them 

18  under  his  direct  supervision,  and  this  was  an 

19  administrative  management  review,  any  criminal  action 

20  having  been  declined. 

21  Q      Were  copies  of  transcripts  attached  to  the 

22  draft  that  was  supplied  to  the  Secretary? 
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1  A      No,  it  wasn't  because  they  had  already  been 

2  given  to  Mr.  Schmalzbach.  So  there  was  no  need  to 

3  provide  the  transcripts,  just  the  chronology. 

4  Q      Who  in  the  Secretary's  office  had  a  chance 

5  to  review  the  transcripts? 

6  A      I  have  no  idea. 

7  Q      How  about  the  draft  report? 

8  A      No  idea. 

9  Q      Have  you  ever  been  told? 

10  A      Well,  I  certainly  know  that  Ken  Schmalzbach 

1 1  looked  at  them,  Steve  McHale  looked  at  them,  Bob 

12  McNamara  looked  at  them.    Beyond  those  three  I  don't 

13  know  who  looked  at  the  transcripts  and  I  don't  know 

14  that  each  one  of  those  people  looked  at  all  of  the 

15  transcripts.    I  have  no  way  of  knowing  that. 

1 6  Q      Are  you  aware  that  anyone  characterized 

1 7  suggestions  to  the  draft  that  you  prepared  as 

18  corrections  being  provided  by  the  Secretary's  review 

19  team? 

20  A      Excuse  me? 

2 1  Q      Are  you  aware  if  anyone  made  a 

22  characterization  of  suggested  edits  that  you  made  to 
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1  the  draft? 

2  A      With  regard  to  what  suggested  edits?  The 

3  ones  that  I  produced  that  I  faxed  from  Kinko's? 

4  Q      Any  suggested  edits. 

5  A      I've  never  heard  that.   And  I  can  tell  you 

6  that  those  suggestions  that  I  made  that  I  faxed  from 

7  Kinko's  were  entirely  my  own  assessment.   I  did  not 

8  consult  anyone  with  regard  to  those  suggestions,  they 

9  were  my  entire  complete  work  product,  me,  myself  and 

10  I. 

11  Q      I  was  just  asking  for  ~  if  you'd  heard 

12  that  characterization. 

13  A      No,  I've  never  seen  that  characterization. 

14  Nor  did  I  see  the  suggestions  that  the  general 

15  counsel's  office  wanted  to  make  in  terms  of  editing 

16  before  that  was  handed  to  me.   They  never  consulted 

17  me  on  what  their  suggestions  would  be  in  advance  of 

18  handing  them  to  me,  nor  did  I  ever  see  what  OGE  would 

19  suggest  in  advance  of  their  submitting  possible  edit 

20  changes. 

21  Q      Did  you  suggest  edit  changes  other  than  the 

22  ones  that  we  reviewed  today  with  the  Kinko's  fax 
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1  line? 

2  A      Well,  I  was  at  the  meeting  on  the  28th,  I 

3  may  have  suggested  changes  then.    I  have  no  way  of 

4  knowing  what  they  were.   That's  the  only  written 

5  document  that  I  ever  created  suggesting  changes.   I 

6  also  submitted  other  suggestions  for  changes  which 

7  you  haven't  asked  me  about  today  that  were  in  the 

8  production. 

9  Q      What  other  suggested  changes  did  you  make? 

10  A      Well,  can  1  look  through  and  tell  you  the 

1 1  Bates  stamp  number  of  the  document. 

12  Q      Independently  - 

13  A      It  goes  on  for  pages. 

14  Q      It's  to  the  draft  report? 

15  A      Yes. 

16  Q      Is  it  to  -- 

17  A      It's  to  the  chronology. 

18  Q      Are  these  handwritten  changes? 

19  A      No.    They're  typewritten. 

Q      It  would  be  helpful  if  you  would  give  us  a 

21  Bates  stamp  number. 

A      They're  getting  my  copy,  so  it's  to  the  new 


6407 

355 

1  Bates  stamp  numbers. 

2  Q      The  ones  you're  providing  to  us? 

3  A      Yes. 

4  (Pause.) 

5  It's  565,  566,  567,  568,  569  and  570.    I 

6  believe  there's  more  than  one  copy  in  here,  but 

7  that's  the  first  copy  that  I  placed  my  hands  on. 

8  (Pause.) 

9  Oh,  there  is  something  else  that  I 

10  should  —  oh,  never  mind.   Nevermind.    That's  fine. 

1 1  Q      Other  than  the  document  you  just  identified 

12  and  the  document  I  showed  you  earlier  — 

13  A      I'm  not  aware  of  any  other  suggestions  I 

14  made  that  have  been  ~  that  still  exist  in 

15  typewritten  form. 

16  Q      Did  you  provide  any  edits  suggested  by 

17  Mr.  Schmalzbach,  McHale  ~  sorry,  by  Mr.  Schmalzbach, 

18  Mr.  McHale,  Mr.  McNamara  to  anyone  before  the  big 

19  edit  meeting  that  you  talked  about  earlier? 

20  A      I'm  really  sorry,  Mike,  I'm  sorry. 

21  Q      I  know  it's  getting  late. 

22 A      What  was  your  question? 
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1  Q      The  question  is  whether  you  provided  copies 

2  of  the  pages  Mr.  McHale  gave  you  of  the  suggested 

3  edits  — 

4  A      I  think  I  gave  them  to  Jim  Cottos.    I  think 

5  I  would  have  sent  him  a  copy. 

6  Q      Before  the  meeting? 

7  A      Yeah,  I  think  so. 

8  Q      Okay.   Thanks. 

9  A      Because  he  made  notes  on  the  —  he  made 

10  notes  at  some  point.    Maybe  he  made  the  notes  at  the 

1 1  meeting,  but  I  know  he  made  notes. 

12  Q      Okay.   Your  recollection  is  that  you 

13  probably  gave  him  a  copy  before? 

14  A      I  think  I  did,  but  if  I  didn't,  there  were 

15  enough  copies  there  for  them  to  look  at  at  the  time. 

16  Q      So  you  distributed  copies  of  it  at  the 

17  meeting? 

1 8  A      Yeah,  how  else  were  we  going  to  analyze 

19  it?   Everybody  had  a  copy  of  the  draft  report  in 

20  front  of  them  as  we  went  over  it.    Both  IGs  signed 

21  the  report  and  as  far  as  I  know  they  each  reviewed 

22  every  word.    And  I  might  also  add  that  I've  never 


6408 

357 

1  been  involved  in  an  editing  process  that  was  that 

2  rigorous,  in  which  an  entire  team  of  people  would 

3  analyze  the  chronology  to  ensure  its  accuracy. 

4  Q      If  I  already  asked  this,  please  let  me 

5  know.    With  regard  to  the  Riegle  letter  of  August 

6  3rd,  the  one  that  you  made  changes  to  or  suggested 

7  changes  to  directed  toward  Jane  Sherburne,  do  you 

8  recall  whether  or  not  Ms.  Black  was  given  a  copy  of 

9  the  letter  to  make  changes  to  it,  whether  she  had 

10  additional  changes? 

1 1  A      The  more  I  sit  here  ~  the  longer  I  sit 

12  here,  the  clearer  my  memory  becomes  and  I  believe 

13  that  I  must  have  faxed  her  a  copy  of  it  or  in  some 

14  way  engaged  her  interest  in  it. 

15  Q      But  you  don't  specifically  recall? 

16  A      Well,  the  more  I  think  about  it,  the  more  I 

17  have  a  recollection  of  wanting  her  assistance  in 

18  dealing  with  the  White  House  on  the  wording  of  the 

19  letter  and  involving  her  in  the  process. 

20  Q      Do  you  recall  a  conversation  about  problems 

21  with  the  letter  having  already  been  faxed  and  any 

22  problems  with  getting  a  copy  of  the  letter  so  that 


358 


1  you  could  make  changes  to  it  before  it  was  delivered 

2  to  Senator  Riegle? 

3  A      You  know,  it's  amazing  about  refreshing 

4  one's  recollection,  which  is  why  it's  so  important 

5  that  people  talk  to  one  another.   I  seem  to  recall 

6  Jane  saying  something  to  me  about  how  the  letter  was 

7  already  up  on  the  Hill,  but  I  don't  believe  it  was 

8  ever  delivered  in  other  than  its  final  form. 

9  Q      Do  you  recall  having  a  conversation  with 

10  her  about  trying  to  get  the  letter  before  it  went  out 

1 1  so  that  you  could  make  revisions  to  it? 

12  A      I  insisted  that  revisions  be  made.   They 

13  were  made. 

14  Q      Do  you  now  recall  whether  Ms.  Black  had 

15  specific  revisions  that  she  wanted  to  be  addressed? 

16  A      I  don't  know  whether  she  did  or  she 

17  didn't.    If  you  are  asking  me  do  I  have  a 

1 8  recollection  of  her  being  dissatisfied  with  the  final 

19  product,  I  have  no  recollection  of  that. 

20  Q      That's  not  the  question,  no. 

A      Well,  I  don't  have  any  recollection  of  our 

22  having  a  disagreement  over  the  final  wording  of  the 
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1  letter.   That  may  not  be  the  question  you  asked,  but 

2  it  is  a  point  I  want  to  make. 

3  Q      Do  you  have  a  recollection  of  whether  or 

4  not  she  had  revisions  she  wanted  to  make  in  addition 

5  to  the  ones  that  you  wanted  to  make? 

6  A      That's  possible.    I  don't  have  an 

7  independent  recollection  of  that. 

8  Q      Do  you  recall  whether  she  expressed  a 

9  desire  to  make  sure  the  letter  didn't  make  an 

10  indication  that  there  had  been  an  initial  agreement 

1 1  that  there  had  been  a  point  where  there  was  an 

12  agreement  to  turn  over  the  transcripts  but  then  that 

13  agreement  lapsed? 

14  A      I  don't  recall  the  letter  ever  reading  that 

15  way.    I  certainly  was  in  full  agreement  with 

16  Ms.  Black  that  the  letter  shouldn't  suggest  in  any 

17  way  that  there  was  a  previous  agreement  to  turn  over 

18  the  transcripts  prior  to  July  23rd. 

19  Q      Before  speaking  with  Ms.  Black  about  the 

20  letter,  had  you  ~ 

21  A      I  don't  recall  that  we  had  a  conversation. 

22  I  believe  we  did.    I  believe  we  did.    But  if  you  want 

360 

1  to  pursue  it  and  see  if  you  can  refresh  my 

2  recollection  further,  that's  fine. 

3  Q      The  documents  that  were  used  for  the 

4  investigation,  for  the  IG  investigation,  that  were 

5  received  from  Treasury  and  the  White  House. 

6  A      From  — 

7  Q      That  involved  Treasury  documents  and  White 

8  House  documents. 

9  A      That  the  IG's  office  received  --  the  IG's 

10  office  received  documents  from  the  White  House.   We 

1 1  received  documents  from  RTC  and  we  received  documents 

12  from  the  Department. 

13  Q      And  where  were  those  ~  from  those  three 

14  agencies,  where  were  the  documents  initially 

15  transmitted  from  the  originating  agency  or  government 

16  entity?   Where  did  RTC  send  the  documents? 

17  A      I  think  RTC  sent  them  two  places,  one  to  me 

18  and  one  to  OI.    I  picked  up  the  documents  from  the 

19  White  House  and  from  the  Department  as  well. 

20  Q      And  where  were  they  housed  in  the 

2 1  Department? 

22  A      Before  I  got  them? 
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1  Q      Correct. 

2  A      They  were  housed  in  Steve  McHale's  office. 

3  Q      Did  you  supply  copies  of  all  the  documents 

4  to  the  RTC  or  were  you  the  person  who  was  in  charge 

5  of  controlling  the  documents? 

6  A      The  documents  -  I  was  not  the  sole  ~  let 

7  me  answer  the  question  this  way.    I  was  not  the 

8  sole  ~  my  office  was  not  the  sole  repository  of  any 

9  of  these  sets  of  documents.   Now,  the  White  House 

10  documents  ~  I  had  a  copy  ~  at  the  end  of  the  day, 

1 1  after  delivery  had  been  made  of  the  documents,  I  had 

12  one  set  of  the  general  counsel's  documents,  one  set 

13  of  the  RTC  documents  and  one  set  of  the  White  House 

14  documents.   I  know  that  Jim  Cottos  had  one  copy  of 

15  each  of  those,  at  least  one  copy. 

1 6  Whether  or  not  he  made  another  copy  to  give 

17  to  RTC,  I  don't  recall. 

1 8  Q      Did  Ken  Schmalzbach  or  Mr.  McHale  or 

19  Mr.  McNamara  have  copies  of  those  documents  also? 

20  A      They  had  ~  Steve  McHale  had  gone  over  to 

21  look  at  the  White  House  documents.   I  don't  know  if 

22  he  made  copies  of  them.   They  certainly  had  copies  of 
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1  the  Department's  production.   They  were  responsible 

2  for  having  pulled  it  together. 

3  Q      So  they  basically  had  all  the  information 

4  that  you  had? 

5  A      No,  they  didn't  have  the  RTC  documents,  not 

6  that  I'm  aware  of. 

7  Q      Were  they  ever  given  access  to  that? 

8  A      Not  by  me. 

9  Q      Were  they  given  access  to  that  by  anybody? 

10  A      Not  that  I'm  aware  of. 

1 1  Q      Did  they  ever  ask  you  for  it? 

12  A      No. 

13  Q      And  I  only  have  a  couple  more  to  go  and 

14  I'll  be  done  soon. 

15  A      This  is  actually  fun. 

16  Q      I  appreciate  your  patience. 

17  I  asked  you  about  this  in  one  way  or 

18  certain  fashion,  Mr.  Portnoy  has  also  asked  you  about 

19  the  limitation  of  the  questioning  during  the 

20  interview  for  the  investigation,  with  regard  to,  you 

21  know,  who  the  told-ee  told  I  guess  is  how  it's  been 

22  characterized. 
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1  Mr.  Portnoy  asked  you  if  the  only  person 

2  that  --  or  the  only  restrictions  that  had  been  put  on 

3  questioning  might  have  involved  an  incidence  with 

4  Mr.  Cottos  and  one  of  the  attorneys  for  the  —  one  of 

5  the  private  attorneys  for  one  of  the  White  House 

6  witnesses,  and  you  said  yes,  that  was  the  only  one 

7  that  you  were  aware  of? 

8  A      No,  I  think  there  was  a  general  agreement 

9  at  some  point  that  the  investigators  wouldn't  ask  — 

10  go  beyond  who  the  told-ee  told,  to  use  your 

1 1  phrasing.    It's  not  a  bad  way  to  put  it,  actually. 

12  There  was  a  general  agreement  that  involved  all  of 

13  the  White  House  witnesses.    I  don't  know  that  that 

14  was  restricted  to  just  one  White  House  witness.   That 

15  wasn't  --  that's  not  my  recollection. 

16  Q      Okay.   And  is  it  your  recollection  that 

17  generally  that  would  have  been  reached  with  the  White 

18  House  counsel's  office? 

19  A      It  may  have  been,  it  may  not  have  been. 

20  MR.  PORTNOY:    I  believe  Ms.  Kerner  has 

21  testified  that  she  didn't  involve  herself  in 

22  negotiating  any  of  the  agreements. 

364 

1  MR.  O'CALLAGHAN:    I'm  asking  about  her 

2  knowledge  of  it. 

3  MR.  PORTNOY:    You  asked  would  it  generally 

4  had  been.   I  wouldn't  object  to  a  question  about  do 

5  you  know  if  it  was.   That's  different  than  would  it 

6  generally  have  been. 

7  MR.  O'CALLAGHAN:    That  has  nothing  to  do  if 

8  was  she  part  of  the  agreement. 

9  THE  WITNESS:    The  basic  bottom  line  is  I'm 

10  not  the  best  person  to  ask  about  it.    It  didn't  arise 

1 1  with  me.    I  have  very  little  recollection  about  it 

12  and  I  know  that  at  the  end  Jim  Cottos  was  satisfied 

13  with  that.    If  he  wanted  to  go  beyond  that,  that  was 

14  something  for  him  to  pursue.   Nobody  gave  him  an 

15  order  or  direction  that  he  couldn't  pursue  it 

16  further,  so  he  was  satisfied  with  that,  with  that 

17  decision,  however  it  was  reached. 

18  BY  MR.  O'CALLAGHAN: 

19  Q      And  I  wasn't  intimating  that  anything  else 

20  was  the  case.   The  question  that  was  asked  you 

21  earlier  was  limiting  the  universe  to  Mr.  Cottos's 

22  discussions  with  one  of  the  White  House  attorneys, 
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1  and  I  was  trying  to  see  if  there  was  any  other 

2  discussions  that  might  have  occurred  with  regard  to 

3  limiting  questioning  to  White  House  witnesses. 

4  A      You  know,  it's  really  —  I  think  we're  both 

5  tired,  but  limiting  —  the  last  thing  you  said  was 

6  limiting  questioning  to  White  House  witnesses? 

7  Q      No,  limiting  the  types  of  questions  that 

8  the  would  have  been  asked  witnesses  with  regard  to 

9  the  contacts. 

10  A      I  know  of  no  other  limitation  other  than 

1 1  the  ones  that  we've  gone  over  here  today. 

12  Q      But  the  question  is  —  and  I  know  it's 

13  late  —  is  whether  or  not  the  only  source  of 

14  discussions  on  that  subject  were  with  Mr.  Cottos  and 

15  a  personal  attorney  for  one  of  the  White  House 

16  witnesses? 

17  A      I  don't  recall.   There  may  have  been  a 

18  discussion  with  Jane  Sherburne.   I  don't  recall  one 

19  way  or  the  other. 

20  Q      Okay.    I  just  wanted  to  make  sure  it 

21  wasn't  -  he  put  a  limitation  on  it  and  there's  a 

22  possibility  -- 


1  A      I  don't  like  ~  it  is  late  in  the  day,  but 

2  mistakes  can  occur  at  the  late  of  the  day  and  I  think 

3  I  heard  you  say  --  I  just  wanted  to  make  sure  that 

4  you  didn't  put  a  limitation  on  it. 

5  Q      No,  that  there  wasn't  a  limitation  put  on 

6  it  by  the  nature  of  Mr.  Portnoy's  question.   That  it 

7  was  possible  that  there  were  other  discussions  that 

8  addressed  limiting  the  scope  of  the  questioning  other 

9  than  Mr.  Cottos's  discussion  with  private  counsel  for 

10  White  House  witnesses. 

11  A      I  just  don't  know  how  to  answer  the 

12  question  because  at  this  point  I'm  lost,  completely 

13  lost  as  to  what  the  question  is. 

14  Q      That's  fine.    I  think  you  responded  to  it 

15  anyway,  so  it's  fine. 

16  A      I  hope  so. 

1 7  Q      Before  the  1 8th  of  July  when  you  provided 

1 8  Mr.  Schmalzbach  with  copies  of  the  transcripts,  had 

19  you  ever  approached  Mr.  Cesca  about  getting  his 

20  approval  of  releasing  transcripts  to  anyone  in  the 

21  general  counsel's  office? 

A      I  don't  have  a  recollection  of  having  given 
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1  Mr.  Schmalzbach  copies  before  the  1 8th  of  July. 

2  Q      That's  not  the  question.   The  question  is 

3  whether  before  the  1 8th  of  July  you  approached 

4  Mr.  Cesca  about  getting  permission  to  give 

5  Mr.  Schmalzbach  or  give  anyone  copies  of  the 

6  transcripts? 

7  A      Well,  I  think  as  we  both  saw  there  is  a 

8  note  in  Ken  Schmalzbach's  file  suggesting  that  I 

9  agreed  on  July  8th  to  discuss  the  matter  with  the 

10  IG's  office. 

1 1  Q      Well,  the  question  is  did  you  do  that 

12  before  July  18th,  that's  all  I  want  to  know. 

13  A      I  don't  have  any  independent  recollection 

14  of  that. 

15  Q      So  you  don't  remember? 

16  A      I  don't  remember  one  way  or  the  other.    It 

17  would  not  surprise  me  if  someone  had  a  recollection 

18  that  I  had.    I  certainly  would  have  no  reason  to 

19  quarrel  with  them. 

20  MR.  O'CALLAGHAN:    I  have  no  further 

21  questions 

22  EXAMINATION 
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1  BY  MR.  PORTNOY: 

2  Q      I  have  two  short  ones.    To  the  best  of  your 

3  recollection,  did  anyone  ever  accuse  you  of  being, 

4  "part  of  Jean  Hanson's  defense  team"  during  the 

5  course  of  this  investigation? 

6  A      Not  to  my  face. 

7  Q      Did  you  ever  tell  anyone  ~ 

8  A      I  don't  know  what  basis  on  which  anyone 

9  would  reach  that  conclusion.   If  you  saw  the 

10  questions  that  I  prepared  for  Ms.  Hanson  I  don't  see 

1 1  how  anyone  could  believe  that  to  be  the  case. 

12  Q      Did  you  ever  tell  anyone  that  you  were 

13  serving  more  than  one  client  during  the  course  of 

14  this  investigation? 

15  A      Serving  more  than  one  client? 

16  Q      That's  correct. 

17  A      I  have  absolutely  no  recollection  of  having 

18  made  that  statement  and  it  is  not  a  statement  that  I 

19  could  imagine  myself  making. 

20  MR.  PORTNOY:    That's  all.   Thank  you. 

21  MR.  O'CALLAGHAN:    Thank  you  very  much. 

22  Appreciate  your  patience. 
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1  (Whereupon,  at  7:26  p.m.,  the  deposition 

2  was  recessed.) 
3 

4  

5  FRANCINE  J.  KERNER 
6 

7 
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1  PROCEEDINGS 

2  Whereupon, 

3  MARSHA  SCOTT 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  CHERTOFF: 

8  Q      Before  we  proceed,  Ms.  Scott,  let  me  just 

9  give  you  some  preliminary  observations  about  the 

10  nature  of  what  we're  doing  here.   This  is  a 

1 1  deposition  that's  conducted  pursuant  to  Senate 

12  Resolution  120,  which  establishes  a  special  committee 

13  to  conduct  an  investigation  into  certain  matters 

14  involving  Whitewater  Development  Corporation,  and 

15  other  related  entities  and  matters.   And  you're  here 

16  testifying  in  a  deposition  pursuant  to  that 

17  resolution. 

18  Now,  the  resolution  is  taken  in 

19  anticipation  of  public  hearings.    I  can't  tell  you 

20  now  whether  you'll  be  called  to  testify  at  the  public 

21  hearings  or  not.    In  any  event,  the  deposition  will 

22  be  held  committee  confidential  until  such  time  as  the 

1  hearings  begin.   Once  the  hearings  begin,  some  or  all 

2  or  parts  of  deposition  may  become  public,  and  in  any 

3  event,  at  the  end  of  the  day,  I  think  we  will 

4  eventually  make  everything  part  of  the  public 

5  record. 

6  Now,  we're  going  to  proceed  by  my  asking 

7  you  a  series  of  questions  which  you're  obliged  to 

8  answer  under  oath.    If  you  don't  understand  a 

9  question,  let  me  know  and  I'll  rephrase  it.    If  you 

10  want  to  take  a  break  to  talk  to  your  lawyer  or  for 

1 1  some  other  reason,  let  me  know  and  we'll  stop  the 

12  deposition. 

13  MR.  CHERTOFF:    Let  me  ask  you  to  just  have 

14  counsel  identify  himself  for  the  record. 

15  MR.  PIERSON:    My  name  is  Stuart  Pierson. 

16  I'm  with  the  law  firm  of  Davis,  Wright,  Tremaine, 

17  Washington,  D.C. 

18  BY  MR.  CHERTOFF: 

1 9  Q      The  stenographer  is  going  to  prepare  a 

20  record  of  this  deposition.   You  will  have  an 

21  opportunity,  at  this  point  I  would  say  probably  just 

22  about  as  soon  as  it's  ready,  to  come  in  with  your 
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1  lawyer  to  make  any  corrections  you  want  to  make  and 

2  sign  the  deposition.    If  you  make  corrections  that 

3  are  other  than  just  clerical  or  ministerial 

4  corrections,  that  could  in  itself  be  a  basis  to  bring 

5  you  back  and  redepose  you. 

6  If  you  are  called  to  testify,  approximately 

7  four  days  before  your  appointed  date  to  appear,  you 

8  will  get  a  copy  of  the  deposition  on  the  condition 

9  that  you  agree  to  keep  the  deposition  between 

10  yourself  and  your  counsel,  and  not  to  distribute  it 

1 1  to  anybody  else. 

12  Now,  obviously  your  attorney  or  Mr.  Ivey, 

13  or  me  if  Mr.  Ivey  is  asking  questions,  can  object  to 

14  the  questions.   Let  us  get  it  all  out  on  the  record 

15  and  then  answer  the  question. 

16  There  are  two  situations  in  which  you  might 

1 7  be  instructed  not  to  answer.   One  situation  is  one  in 

18  which  there's  privileged  material.   The  other  is  one 

19  in  which  the  question  is  objected  to  as  beyond  the 

20  scope  of  the  resolution.    In  the  event  that  either  of 

21  those  objections  are  made  and  you  get  an  instruction 

22  not  to  answer,  just  wait  until  we  deal  with  it 

1  amongst  ourselves  here.   If  we  can  resolve  it,  then 

2  you  can  testify  accordingly. 

3  A      And  I  would  get  that  instruction  from  one 

4  of  you? 

5  Q      Right.    From  one  of  us. 

6  MR.  PIERSON:    If  you  have  any  question 

7  about  that,  ask  me. 

8  BY  MR.  CHERTOFF: 

9  Q      If  we  can't  resolve  it,  we  can  go  to  the 

10  chairman  of  the  committee  and  the  chairman  makes  the 

1 1  final  resolution. 

12  Is  there  anything  about  what  I've  said  to 

1 3  you  that  you  want  to  ask  about  before  we  start? 

14  A      The  only  thing  I  did  want  to  ask  about  is 

15  how  I  found  out  about  this.    It  was  a  call  from  the 

16  American  Spectator,  telling  me  that  certain  phone 

17  records  had  been  obtained.   And  this  was  four  days 

1 8  before  I  was  notified  by  White  House  counsel  or  my 

19  lawyer  was  notified. 

20  So  I  have  absolutely  no  confidence  that 

21  anything  that's  said  here  today  is  kept  in 

22  confidence.   I  appreciate  your  assurances  but  that 
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1  gives  me  no  — 

2  Q      Well,  maybe  the  American  Spectator  knows 

3  something  we  don't. 

4  A      They  evidently  know  people. 

5  Q      Let  me  ask  you,  who  called  you? 

6  A      A  reporter,  and  I  have  it  on  the  phone 

7  log.    I  didn't  return  the  call.   I  turned  it  over  to 

8  counsel  and  so  ~ 

9  Q      What  was  the  message? 

10  A      The  message  was  that  phone  logs  had  been 

1 1  obtained  from  Webster  Hubbell,  my  name  appeared  on 

12  those  phone  logs,  they  wanted  to  talk  to  me  because 

13  they  were  doing  a  story  about  it. 

14  Q      And  did  you  respond  in  any  way? 

15  A      Huh-uh. 

16  Q      Was  this  message  -- 

17  MR.  PIERSON:    You  need  to  answer  audibly. 

18  THE  WITNESS:   Oh,  no,  I  didn't. 

19  BY  MR.  CHERTOFF: 

20  Q      Was  this  message  taken  on  voice  mail  or  did 

21  someone  write  it  down? 

22 A      Wrote  it  down. 

1  Q      Do  you  have  a  secretary? 

2  A      No. 

3  Q      Who  took  the  message  for  you? 

4  A      An  intern. 

5  Q      How  long  —  let  me  go  back. 

6  Where  were  you  born? 

7  A      Lake  Village,  Arkansas. 

8  Q      How  long  have  you  lived  ~  did  you  live  in 

9  Arkansas  before  you  came  to  Washington? 

10  A      First  time  I  came  to  Washington  was  in 

11  1968.    I  was  what,  21? 

12  Q      Did  you  live  in  Arkansas  until  you  were  21? 

13  A      Yes. 

14  Q      Did  you  go  to  college  in  Arkansas? 

15  A      Well,  actually  no,  I  went  to  school  in 

16  Denver,  Colorado,  so  I  was  gone  right  after  high 

17  school.   I  left  in  '65  and  came  back  in  '67. 

18  Q      And  then  after  you  finished  college  you 

19  came  to  Washington? 

20  A      Completed  two  years  of  college  and  came  to 

21  Washington,  yes. 

22  Q      What  did  you  do  in  Washington? 
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1  A      Worked  for  Senator  Fulbright. 

2  Q      How  long  did  you  do  that? 

3  A      Three  years. 

4  Q      Then  what  did  you  do? 

5  A      Went  to  California,  worked  as  an  interior 

6  designer  out  there  and  lived  there  until  I  came  here 

7  in  '92. 

8  Q      How  did  you  come  to  return  to  Washington  in 

9  1992? 

10  A      The  election  of  then-Governor  Clinton. 

1 1  Q      Were  you  involved  in  the  campaign? 

12  A      Yes,  I  ran  the  campaign  for  Clinton/Gore  in 

13  '92  in  Northern  California. 

14  Q      And  how  did  you  come  to  get  involved  in  the 

15  campaign  in  Northern  California? 

16  A      I've  known  President  Clinton  since  I  was 

17  19.   And  when  I  found  out  that  he  was  going  to  run,  I 

18  volunteered  and  I  said  I'd  be  glad  to  help,  and 

19  helping  led  to  full-time  work. 

20  Q      Did  you  have  contact  with  either  of  the 

21  Clintons  between  the  time  you  left  Arkansas  to  come 

22  to  Washington  back  in  the  '60s  and  the  time  that  you 

1  began  working,  volunteering  for  the  campaign? 

2  A      Yes. 

3  Q      On  a  regular  basis? 

4  A      Yes. 

5  Q      In  Arkansas? 

6  A      Yes. 

7  Q      Were  you  going  back  to  Arkansas  to  visit 

8  with  family? 

9  A      Yes. 

10  Q      Where  does  your  family  live  in  Arkansas? 

1 1  A      Little  Rock. 

12  Q      Can  you  give  us  some  idea  over  the  years 

13  how  often  you  would  see  the  Clintons? 

14  A      I  first  met  Mrs.  Clinton  probably  right 

15  after  they  were  married.   I've  always  gone  home  at 

16  Christmas,  so  the  regularity  would  have  been  at 

17  holiday  times. 

18  Q      Now,  after  the  election,  did  you  get 

19  offered  a  position  at  the  White  House? 

20  A      Not  immediately. 

21  Q      When? 

A      I  think  right  before  Christmas,  I  think 


10 


6423 


11 
probably  two  days  before  Christmas.    I  was  in  Little 
Rock  at  the  time,  working  on  the  economic  conference. 

Q      What  was  the  position  you  were  offered? 

A      Correspondence,  director  of  correspondence. 

Q      When  did  you  actually  start  to  occupy  that 
job? 

A      The  day  ~  actually  the  minute  he  was  sworn 
in.    I'm  one  of  the  first  people  ~  or  that  office  is 
one  of  the  first  offices  that  goes  into  the  White 
House.   We  brought  people  in  the  minute  that  he  was 
sworn  in.    We  had  phones  up  and  were  taking  care  of 
that. 

Q      Now,  what  was  your  actual  title  when  you 
started  after  January  20,  1993? 

A      Deputy  assistant  to  the  President,  director 
of  Presidential  correspondence  and  messages. 

Q      How  long  did  you  hold  that  position? 

A      I  don't  know  technically  when  they  changed 
it  over,  because  at  some  point  about  a  year  ago,  I 
switched  over  to  public  liaison  for  a  brief  period  of 
time,  and  now  I'm  in  political  affairs. 

Q      So  is  it  fair  to  say  at  least  through  1993 


1  your  position  was  deputy  assistant  to  the  President 

2  for  correspondence  and  messages? 

3  A      Yes. 

4  Q      Now,  let  me  just  keep  your  attention 

5  focused  on  1993.    Who  did  you  report  to? 

6  A      John  Podesta. 

7  Q      What  was  his  position? 

8  A      He  was  the  staff  secretary. 
Q      Who  did  he  report  to? 
A      The  President.   Well,  I'm  -  technically, 

I'm  not  sure.   Probably  Chief  of  Staff/President. 

Q      Did  you  have  people  who  were  working  for 
you? 

A      Uh-huh,  uh-huh. 

Q      How  many  people? 

A      At  the  time  I  came  in,  there  were 
130-some-odd.    You  know,  we  did  a  25-percent  staff 
reduction.   Literally,  let  me  see,  it  fluctuated 
anywhere  between,  say,  60  and  80  people. 

Q      And  what  were  their  duties  generally? 

A      Anything  coming  into  the  President  from  the 
public  via  package,  fax,  E-mail,  letter,  phone  came 
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1  through,  so  there  were  12  different  operations  that  I 

2  ran  under  that. 

3  Q      And  what  were  you  personally  involved  with 

4  in  terms  of  your  duties? 

5  A      The  overseeing  of  that  operation.   First  of 

6  all,  setting  them  up,  bringing  new  staff  in,  getting 

7  them  hired,  trained,  setting  up  systems,  and  then 

8  seeing  that  that  worked  correctly. 

9  Q      Now,  were  you  located  physically  in  the 

10  White  House? 

1 1  A      What  do  you  mean  by  "the  White  House"? 

12  Q      Your  office,  physically  in  the  White  House 

13  itself,  as  opposed  to  the  Executive  Office  Building. 

14  A      No,  the  OEOB. 

15  Q      You  were  in  the  OEOB? 

16  A      Yes. 

17  Q      Did  you  personally  have  an  office  in  the 

18  White  House? 

19  A      No. 

20  Q      Did  you  have  occasion  to  go  to  the  White 

21  House  on  a  regular  basis? 

22  A      Yes. 


1  Q      Where  would  you  typically  go?   Was  there  a 

2  particular  office  you  would  go  to? 

3  A      No,  because  my  office  interfaced  with  every 

4  single  department  and  every  single  person,  and  one  of 

5  the  things  we  did,  we  were  creating  letters  for  the 

6  President,  the  First  Lady  and  the  Chief  of  Staff.   To 

7  get  that  language  I  could  go  anywhere.  John 

8  Podesta's  office  was  over  there  and  we  had  regular 

9  staff  meetings.   If  there  was  a  regular  office,  it 

10  would  have  been  John's,  but  I  went  in  all  the 

1 1  offices. 

12  Q      Do  you  know  Carolyn  Huber? 

13  A      Yes. 

14  Q      Did  you  either  supervise  her  or  did  you 

15  have  a  regular  reason  to  deal  with  her  in  terms  of, 

16  you  know,  your  job  responsibilities? 

17  A      Yes  and  no.    She  was,  on  paper,  in  my 

1 8  department,  but  in  truth,  she  really  reported 

19  directly  to  the  First  Lady  because  she  did  more 

20  personal  things  for  the  First  Lady.   My  relationship 

21  with  Carolyn  was  personal  but  more  ~  more  personal 

22  than  actually  professional. 
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1  Q      In  terms  of  the  way  the  White  House  was 

2  organized,  what  was  her  formal  relationship  with  you 

3  officially,  on  an  official  basis? 

4  A      I  don't  remember.   She  was  —  I  hadn't 

5  thought  about  that.    I  don't  remember  what  she  was 

6  slotted  under,  whether  it  was  the  First  Lady's 

7  office  —  I  think  technically  she  was  on  my  budget 

8  doing  the  First  Lady's  correspondence,  and  she  had 
some  sort  of  title.   And  she  ran  that  East  Wing 
office.   That  was  the  ~  where  personal  letters  from 
the  First  Lady  came  in.    I  ran  the  public  letters. 

So  I  worked  only  very  loosely  with  Carolyn. 

Q      Did  you  have  occasion  to  be  in  the  East 
Wing  office  which  Carolyn  Huber  used? 

A      Very  occasionally. 

Q      Now,  again,  in  terms  of  your  general 
supervisory  responsibilities,  would  you  be  involved 
in  scheduling  for  the  President  and  First  Lady? 

A      No. 

Q      Would  you  be  involved  in  social  planning 
for  the  President  and  First  Lady? 

A      Not  directly. 
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1  Q      Would  you  be  involved  in  personal 

2  correspondence  for  the  President  and  First  Lady? 

3  A      What  do  you  mean  by  "involved"? 

4  Q      In  other  words,  would  you  have  some 

5  participation  in  handling  or  advising  on  personal 

6  correspondence? 

7  A      Occasionally;  the  young  man  that  did  the 

8  President's  personal  correspondence  at  the  time,  Trey 
Schroeder,  and  I  would  talk  about  who  a  person  was, 
how  well  the  President  knew  that  person,  did  it 
require  a  personal  response  or  personal  signature 
versus  an  autopen.    It  would  be  that  kind  of 
conversation. 

Q      This  individual  reported  to  you  or  was  part 
of  your  department? 

A      Part  of  my  department,  really  reported 
directly  to  Nancy  Hernreich.   He  was  under  me,  worked 
with  me,  but  I  would  not  say  reported  to  me. 

Q      Who  is  Nancy  Hernreich? 

A      I  don't  know  what  her  title  is.    She 
functions  as  the  President's  personal  assistant. 
This  is  the  best  definition.    I'm  not  big  on  titles 
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1  so  I  don't  remember. 

2  Q      I'm  just  trying  to  get  a  sense  of  what  her 

3  particular  job  is.    What  do  you  mean,  "personal 

4  assistant"? 

5  A      In  lay  terms,  she's  the  person  that 

6  oversees  who  goes  in  and  out  of  the  offices  and  the 

7  paper.   Technically  the  Secretary  controls  the  paper 

8  flow  in  and  out  of  the  office  but  she's  the  one  that 

9  would  physically  carry  it  in.    So  it's  a 

10  semi-gatekeeper  role. 

1 1  Q      During  the  time  you've  been  in  Washington, 

12  did  you  have  occasion  to  interact  with  the  President 

13  or  First  Lady  socially? 

14  A      Yes. 

15  Q      And  did  you  also  come  to  know  Webster 

16  Hubbell? 

17  A      Yes. 

1 8  Q      Now,  when  did  you  first  get  to  know 

19  Mr.  Hubbell? 

20  A      1 1th  grade. 

21  Q      And  you've  known  him  since  then? 

22  A      Yes. 


1  Q      Were  you  in  his  class,  went  to  school 

2  together? 

3  A      Yes. 

4  Q      Have  you  kept  up  your  friendship  with  him 

5  since  the  time  you  first  got  to  know  him  in  Arkansas? 

6  A      Yes. 

Q      Did  he  have  anything  to  do  with  your 

8  getting  appointed  to  your  position  at  the  White 

9  House? 

10  A      No. 

1 1  Q      Now,  did  you  have  occasion  to  have  contact 

12  with  Mr.  Hubbell  during  1993? 

13  A      Yes. 

14  Q      What  kinds  of  purposes? 

15  A      Probably  daily.    He's  one  of  my  best 

16  friends. 

17  Q      Mostly  social  calls? 

18  A      Yes. 

19  Q      Now,  would  you  call  him  or  would  he  call 

20  you  most  of  the  time? 

21  A      No  either/or. 

Q      Is  there  a  direct  number  that  goes  to  you 
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as  opposed  to  the  number  that's  kind  of  more 
generally  available? 

A      Yes. 

Q      What's  the  telephone  number? 

A      456-2109. 

Q  And  is  that  a  number  that  you  give  out  to 
people  who  are  people  that  you  want  to  be  able  to 
reach  you? 

A      Yes. 

Q      Did  Mr.  Hubbell  have  that  number? 

A      Yes. 

MR.  CHERTOFF:    Excuse  me  just  a  moment. 
Off  the  record. 

(Discussion  off  the  record.) 
BY  MR.  CHERTOFF: 

Q      Would  you  leave  another  number  for 
Mr.  Hubbell  from  time  to  time? 

A      Possibly,  because  I  don't  answer  the  phones 
usually.    I  let  somebody  else  pick  it  up.    And  at  the 
time  we  had  another  number  that  my  assistant  had.    I 
don't  remember  what  it  was. 

Q      Was  it  7610? 


A      It  could  have  been.    I  don't  know. 

Q      Is  there  any  reason  —  well,  let  me  ask  you 
this. 

A      I  haven't  a  clue  is  a  better  answer. 

Q  Would  you  --  when  you  called  Mr.  Hubbell 
up,  if  you  wanted  to  have  him  return  the  call,  would 
you  leave  a  particular  number? 

A      Not  necessarily.   If  I  was  sitting  at  my 
desk  and  knew  he  was  going  to  call  —  this  was  before 
we  had  the  phones  that  could  tell  you  who  was 
calling  --  I  probably  would  give  him  the  6-2109, 
yeah,  6-2109. 

Q      Now,  if  you  didn't  know  you  were  going  to 
be  sitting  at  your  desk  and  you  wanted  to  have  it  go 
to  a  number  that  your  personal  assistant  or  someone 
would  answer,  would  you  give  him  another  number? 

A      Possibly. 

Q      Was  there  a  general  number  that  people 
would  call,  you  know,  from  the  public? 

A      Yes. 

Q      What's  that  number? 

A      I  don't  know.    It's  the  one  that's  still 
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1  there,  if  you  call  the  correspondence  department, 

2  whatever  that  is.    There  are  actually  two  numbers. 

3  Q      Is  that  the  number  you  would  leave  for 

4  Mr.  Hubbell? 

5  A      No. 

6  Q      So  ~ 

7  A      I  don't  think  I  would  have  given  him 

8  anything  other  than  my  personal  number  or  my 

9  assistant's  number. 

10  Q      Are  you  familiar  with  the  456-7610  number? 

1 1  A      No,  not  ~  it  doesn't  ring  a  bell  but  that 

12  doesn't  mean  anything. 

13  Q      Who  is  your  personal  assistant? 

14  A      Now  it's  Wendy  Heistad. 

15  Q      Who  was  it  in  1993? 

16  A      I'm  not  sure.   Jane  --  what  was  her  last 

17  name.   She  was  John  Dean's  secretary,  the  name  is 

18  Jane  -- 

19  MR.  PIERSON:    Thomas. 

20  THE  WITNESS:   Jane  Thomas,  thank  you.    We 

21  were  very  bipartisan  in  those  days. 

22 BY  MR.  CHERTOFF: 

22 

1  Q      Was  she  someone  you  brought  into  the  White 

2  House  or  was  she  just  working  there? 

3  A      No,  that  particular  department  is 

4  traditionally  —  you  know,  there's  no  such  thing  as 

5  career  people  in  the  White  House,  but 

6  correspondence  ~  and  I  honestly  think  it's  because 

7  it's  predominantly  minorities  and  women,  and  they're 

8  the  lowest  paid  people  in  the  White  House  ~  they 

9  have  kept  them  on. 

10  So  when  I  came  on,  I  inherited  a  large 

1 1  number  of  people  from  previous  administrations,  some 

12  dating  back  to  Kennedy's  time.    I  terminated  quite  a 

13  few  of  those  positions,  as  you  all  probably  read  in 

14  the  papers,  but  Jane  was  one  that  I  kept  on.    She  was 

1 5  very  competent,  a  really  nice  person,  so  I  kept  her 

16  for  a  while  before  she  retired. 

17  Q      How  long  did  she  stay  on? 

18  A      I'm  terrible  on  dates  and  numbers. 

19  Probably  «  I  don't  know. 

20  Q      Did  she  stay  through  1993? 

21  A      Might  not  have.   And  then  Julie  Watson  came 

22  on.    I  had  three  different  assistants  in  that 
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1  period.   Jane  was  the  first,  then  I  had  a  young  man 

2  named  Jeff  Riley,  and  then  Julie  Watson.   Both  Jeff 

3  and  Jane  were  very  temporary  in  that  position.    Jeff 

4  continued  working  for  me  until  last  year  but,  not  as 

5  my  personal  assistant,  but  within  that  suite  of 

6  offices. 

7  Q  Jane  Thomas  was  a  Washington  person;  right? 

8  A  Yes. 
Q  Not  from  Arkansas? 
A  Right. 
Q  And  Jeff  Riley? 
A  Washington  person. 
Q  Not  from  Arkansas? 
A  Right. 

Q  And  Julie  Watson? 

A  Washington. 

Q  Not  from  Arkansas? 

A  Right. 

Q  Did  you  have  any  other  —  did  you  have  more 

than  one  personal  assistant  at  a  time? 

A      No. 

Q      If  you  wanted  Mr.  Hubbell  to  get  back  to 

24 
you  and  you  didn't  leave  your  direct  number,  is  there 
anybody  else's  number  you  would  leave  besides  that  of 
your  personal  assistant? 

A      No. 

Q      Were  there  occasions  you  left  your  personal 
assistant's  number  with  Mr.  Hubbell? 

A      Possibly. 

Q      Were  there  — 

A      It  would  have  --  a  lot  of  it  would  depend 
on  where  I  was  sitting  at  the  time.    I  had  12 
operations  and  I  don't  know  how  many  rooms  that 
covered,  almost  two  floors  of  the  OEOB,  and  I'm  a 
real  hands-on  manager,  so  I  would  go  and  spend  time 
in  the  offices. 

If  I  were  in  an  office  and  doing  something 
at  a  computer  there  with  people  there,  and  I  was 
going  to  be  there  for  a  while,  I  could  have  easily 
called  him  from  one  of  those.    So,  you  know,  there 
were  probably  100-some  phones  in  those  offices. 

Q      In  terms  of  the  directory  of  White  House 
phones,  am  I  correct  that  the  number  that  went  either 
to  you  directly  or  to  your  personal  assistant 
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1  directly  would  not  have  been  a  number  that  would  be 

2  generally  disseminated  to  the  public? 

3  A      Well,  that  was  true  until  a  radio  station 

4  in  Virginia  disseminated  all  of  our  private  numbers, 

5  so  there  was  a  time  when  anyone  in  the  world  knew  it. 

6  Q      When  was  that? 

A      Happened  twice  in  the  White  House.   One  of 

8  the  right  wing  talk  show  hosts  got  hold  of  White 

9  House  numbers  and  broadcast  them  and  we  were 

10  flooded.   It  shut  down  all  the  systems.   Happened  on 

1 1  two  different  occasions. 

12  Q      Can  you  tell  me  what  year  it  was? 

13  A      I  think  one  happened  in  '93  and  probably  it 

14  happened  in  '94.    I  don't  remember  it  happening  now 

15  in  '95,  so  I  would  say  in  '93  and  '94. 

16  Q      Other  than  people  who  happened  to  pick  it 

1 7  up  over  that  station,  am  I  correct  that  your  personal 

18  number  or  the  number  of  your  personal  assistant  was 

19  not  generally  made  publicly  available? 

20  A      I  don't  know  if  that's  true.   It  was  on  my 

21  business  cards  at  the  time,  so  that  —  there  again, 

22  sort  of  yes  and  sort  of  no. 


1  Q      Well,  when  I  say  "publicly  available," 

2  published  in  like  directories  or  informational 

3  guides. 

4  A      It  probably  was  published  in  the  White 

5  House  directory,  uh-huh. 

6  Q      What  about  in  the  phone  book?   Was  your 

7  personal  number  at  the  White  House  or  the  number  of 

8  your  personal  assistant  at  the  White  House,  was  that 

9  in  the  phone  book? 

10  A      No. 

1 1  Q      And  in  terms  of  tourist  guides  to  the  White 

12  House  or  the  kind  of  documents  that  are  made 

13  available  to  members  of  the  general  public  with  no 

14  particular  reason  to  deal  with  you. 

15  A      I  doubt  it,  but  I'm  not  --  at  that  time  I 

16  was  pretty  loose  about  my  phone  number.   I'm  less  so 

17  now. 

18  Q      Excuse  me  for  just  a  moment. 

19  Did  your  personal  assistant  work  for 

20  anybody  besides  you? 

21  A      No. 

MR.  PIERSON:    Let's  make  sure  that  we're 
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clear  here. 

BY  MR.  CHERTOFF: 
Q      In  '93. 
A      Okay. 

Q      All  my  questions,  until  I  tell  you 
otherwise,  are  focused  on  1993. 

A      Okay.   Yes  and  no.    My  assistants  up  until 
the  time  Julie  Watson  became  my  permanent  assistant, 
we  had  a  rotating  system  of  people  who  could  be  on 
loan  to  other  staff.   They  were  the  only  people  in 
the  building  that  were  stenographers,  for  instance, 
or  typists.    They're  in  short  supply  in  the  White 
House. 

So  there  were,  I  think  at  the  time,  16,  all 
women,  who  had  those  skills. 

And  there  were  five  in  particular  that  we 
would  loan  out  to  senior  staff  when  senior  staff 
assistants  would  be  on  vacation  or  ill. 

And  Jane  and  Julie  both,  and  Jeff,  fell  in 
that  category,  Jeff  being  the  only  man  that  did  it, 
so  there  may  have  been  occasions  when  they  were 
functioning  as  my  assistant  that  I  may  have  sent  them 
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over  to  Mr.  McLarty's  office  or  someone's  office  for 
a  day  at  the  time,  and  then  used  interns  or  myself. 

Q      On  the  occasions  that  your  personal 
assistant  was  sitting  at  his  or  her  normal  station, 
would  they  be  typically  working  only  for  you  or  would 
there  be  someone  else  that  they  would  also  be 
handling  calls  for  and  correspondence  for? 

A      They  handle  calls  for  a  lot  of  people.   We 
had  a  suite  of  offices  that  all  fed  into  my  reception 
area,  and  there  were  probably,  I'd  say,  anywhere  from 
10  to  30  lines  that  may  have  fed  off  of  that  central 
desk. 

Initially  when  we  came  in,  all  the 
correspondence  calls  came  in  to  that  desk,  there 
would  have  been  hundreds  of  calls  coming  in  to  that 
number. 

Q      How  many  people  were  in  the  suite? 

A      Probably  eight  to  10  in  that  one  little 
strip,  but  at  one  time  we  were  linked  to  all  the 
other  offices.   There  were  a  lot  of  calls  coming  in. 
We  changed  that.    I  think  that  happened  sometime  in 
the  second  or  third  month  we  were  there. 
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1  Q      So  that  by  the  latter  half  of  December  ~ 

2  latter  half  of  1993  rather,  from  let's  say  July 

3  through  December,  what  was  the  number  of  people  in 

4  the  suite  that  were  handled  ~  whose  phones  were 

5  handled  by  your  personal  assistant? 

6  A      Just  to  be  fair,  because  I  don't  remember 

7  the  numbers,  eight  to  1 5  people. 

8  Q      Did  they  each  have  their  own  set  of  lines 

9  with  separate  numbers? 

1 0  A      They  would  each  have  had  a  separate  number 

1 1  but  there  was  a  central  number,  and  that  was  at  her 

12  desk. 

13  Q      Do  you  remember  the  central  number? 

14  A      No.    I  think  it's  the  same  one. 

15  Q      As  what? 

16  A      That  they  have  now. 

17  Q      I'm  going  to  show  you  two  exhibits.   One  is 

18  10785  and  10815.    I'll  pass  it  to  you. 

19  MR.  IVEY:    10785  and  10-  what? 

20  MR.  CHERTOFF:    10815. 

21  BY  MR.  CHERTOFF: 

22 Q      These  are  messages  from  Webster  Hubbell's 
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1  message  pad  which  —  both  of  them  in  the  lower 

2  left-hand  corner,  there  is  a  message  from  you  with  a 

3  phone  number,  456-7610.    Take  a  look  at  them  and  see 

4  if  you  can  refresh  your  memory  about  to  whom  this 

5  particular  number  went,  7610. 

6  (Witness  reviewed  the  document.) 

7  A      I  don't  know. 

8  MR.  PIERSON:    Look  at  the  other  one,  too. 

9  For  the  record,  one  of  these  is  dated  August  19,  the 

10  other  one  is  July  27. 

1 1  BY  MR.  CHERTOFF: 

12  Q      Right. 

13  A      I  don't  know  but  you  can  --  I'm  sure  you 

14  can  call  the  number.    I  don't  have  a  clue. 

15  Q      If  you  left  a  number  for  Mr.  Hubbell,  is  it 

16  fair  to  say  it  was  a  number  that  you  expected  would 

17  be  pretty  much  dedicated  to  you,  either  going  to  you 

18  directly  or  your  personal  assistant? 

19  A      No,  no. 

20  Q      You  would  leave  her  a  general  number  ~ 
A      It  may  have  meant  that  I  was  just  sitting 

22  there  for  -  I  knew  I  was  going  to  be  there  for  a 
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1  period  of  time. 

2  Q      So  is  it  your  sense  that  on  two  different 

3  occasions  in  July  and  August,  you  left  messages  for 

4  Mr.  Hubbell  at  a  7610  number  where  you  just  happened 

5  to  be  sitting? 

6  A      Easily  could  be. 

7  Q      Is  there  a  —  are  there  particular  places 

8  within  the  suite  or  couple  of  floors  that  you  tended 

9  to  be,  on  a  more  than  infrequent  basis,  sitting,  so 

10  to  speak? 

11  A      I  could  be  waiting  for  John  Podesta,  I 

12  could  have  been  over  in  his  suite  of  offices.   I 

13  could  have  been  in  the  lobby  over  in  the  West  Wing. 

14  I  could  have  been  downstairs  in  the  lobby  in  the  West 

15  Wing,  waiting  to  see  somebody. 

16  Q      Would  you  have  left  a  number  where  you  were 

17  waiting  in  the  lobby  for  Mr.  Hubbell  to  get  back  to 

18  you? 

19  A      Yeah,  if  I  thought  I  was  going  to  be 

20  waiting  for  long.    I've  waited  for  Harold  Ickes  an 

21  hour  and  a  half  before  so -- 

22 Q      In  other  words,  if  you  thought  you  were 
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1  going  to  be  waiting  for  somebody  for  an  undetermined 

2  period  of  time  in  a  hallway  or  in  a  vestibule,  you 

3  would  look  at  the  number  there,  call  Mr.  Hubbell  up 

4  and  say  call  me  here? 

5  A      Sure.    If  I  was  in  somebody's  office,  if  I 

6  was  working  in  somebody's  office. 

7  What  are  the  dates? 

8  Q      July  27  at  10:25  and  August  19  at  1:25. 

9  A      What  was  the  other  date? 

10  Q      One  is  July  27  and  one  is  August  19. 

1 1  MR.  PIERSON:    You  were  just  back  in  D.C. 

12  from  the  funeral. 

13  THE  WITNESS:    Right.    August  19,  that's  the 

14  President's  birthday. 

15  BY  MR.  CHERTOFF: 

16  Q      Does  that  help  you  determine  what  456-7610 

17  is? 

18  A      No,  but  that's  --  I  wonder  ~  what  did  we 

19  do  that  first  year.    I  don't  remember. 

20  Q      And  July  27,  does  the  fact  that  you  were 

21  just  back  from  the  funeral  —  did  you  go  to  the 

22  funeral  with  everybody  in  Air  Force  One? 
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1  A      Yes,  and  I  came  back  on  Air  Force  one. 

2  Q      On  Friday  night? 

3  A      Yes. 

4  Q      Does  that  fact  help  you  determine  what  the 

5  456-7610  number  might  have  been  on  Tuesday? 

6  A      No. 

7  MR.  CHERTOFF:    I'm  waiting  for  something. 

8  Why  don't  we  take  a  two-minute  break. 

9  (Recess.) 

10  BY  MR.  CHERTOFF: 

11  Q      Do  you  have  a  fax  number  in  your  office? 

12  A      Uh-huh. 

13  Q      What  is  it? 

14  A      456-5558. 

15  Q      In  your  office,  are  you  involved  in  advance 

16  work? 

17  A      My  office  now  or  then? 

18  Q      No,  the  one  you  had  then,  '93. 

19  A      No. 

20  Q      Let  me  go  back  to  this  7610  number. 

21  A      Okay. 

22 Q      Now,  here's  another  message  for  Judge 


1  Hubbell.   This  is  number  11025  for  identification, 

2  dated  September  21  at  1:55  p.m.,  from  you  at 

3  456-7610. 

4  A      Okay. 

5  Q      Does  that  help  you  remember  what  that 

6  number  is? 

7  A      No. 

8  Q      Do  you  still  think  it  might  be  a  vestibule 

9  or  a  hallway  where  you  were  waiting  for  somebody? 

10  A      No.    As  I  said  earlier,  it  could  be  that, 

1 1  it  could  be  any  office,  it  could  be  anywhere  I  was 

12  that  I  thought  I  was  going  to  be  there  for  a  while 

13  and  had  time  to  kill. 

14  Q      Is  there  an  office  with  that  number  that 

1 5  you  would  be  at  on  a  regular  basis  besides  your  own 

16  office  with  the  2109  number? 

17  A      As  I  said,  John  Podesta's  office  is  where 

18  we  had  staff  meetings  regularly.   And  I  often 

19  waited.   And  there  are  four  or  five  phones  in  that 

20  office,  so  I  could  have  been  sitting  at  any  of  those 

21  desks. 

Q      When  did  you  used  to  have  staff  meetings  at 
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1  Mr.  Podesta's  office?  Again  still  in  '93. 

2  A      Every  morning  we  had  them.    I  think  ~  now, 

3  I  think  they  were  called  for  8:30  or  9:00  but 

4  oftentimes  wouldn't  be  until  9:30  or  10:00,  sometime 

5  in  there. 

6  Q      So  it  wouldn't  be  at  1:55  in  the  afternoon? 

7  A      Could  have  been. 

8  Q      Do  you  think  7610  is  an  extension  for 
Mr.  Podesta's  office? 

A      I  honestly  don't  know. 
Q      Now,  here  is  another  call  on  September  21 
at  4:10  from  you  leaving  456-7610  with  a  message, 
please  call  her  before  you  go  ~  leave  for  White 
House.   This  is  production  number  11026.    Still  think 
that's  Mr.  Podesta's  office  where  you  were  waiting? 

MR.  PIERSON:    Objection. 

THE  WITNESS:    I  haven't  a  clue  where  it 
is. 

MR.  PIERSON:    Objection.   She  has  at  least 
four  times  said  she  hasn't  the  foggiest  idea  what 
7610  is. 

BY  MR.  CHERTOFF: 
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1  Q      I'm  going  to  see  if  1  can  refresh  you 

2  further.    Here  is  number  1 1961,  message  for  Judge 

3  Hubbell,  February  2,  2:37  p.m.,  Marsha  Scott, 

4  456-7610. 

5  A      Sorry,  don't  know. 

6  Q      Production  number  1 1968,  Marsha  Scott  of 

7  White  House,  phone  number  456-7610. 

8  A      Don't  remember. 
Q      That's  production  number  1 1968. 

MR.  IVEY:    These  are  all  on  February  2? 
BY  MR.  CHERTOFF: 
Q      Yes,  February  2,  1:12  p.m.,  Marsha  Scott, 
456-7610,  Judge  Hubbell. 

MR.  PIERSON:    What's  the  production  number 
on  that  one? 

BY  MR.  CHERTOFF: 
Q      That's  production  number  11969.    February 
5,  3:20  p.m.,  Marsha  Scott,  456-7610.    It's  1 1988. 
A      If  you  know  where  this  is  ~ 
Q      I  don't. 

A      —  why  don't  we  call  it? 
Q      Well,  we've  actually,  for  the  record,  asked 
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1  the  White  House  a  few  times  over  the  last  few  weeks 

2  for  this  number  and  a  bunch  of  other  numbers  and  we 

3  haven't  gotten  a  response  yet  so  we're  going  to  try 

4  it  this  way. 

5  Here  is  production  number  12053,  February 

6  19,  1:22,  Marsha  Scott,  456-7610. 

7  MR.  IVEY:    What  was  the  Bates  number  on 

8  that? 

9  BY  MR.  CHERTOFF: 

10  Q      That's  Bates  number  12053.    Marsha  Scott 

1 1  for  Judge  Hubbell,  February  22,  1:55  p.m.,  456-7610. 

12  That's  production  number  12065. 

13  I  have  to  ask  you,  Ms.  Scott,  is  it  still 

14  your  position  that  you  do  not  know  what  that  7610 

15  number  is? 

16  A      Absolutely.   Now,  the  only  thing  I  can 

17  think  of  is  we  changed  our  phone  systems  in  the  White 

18  House  during  that  year,  and  that  could  have  been  my 

19  original  phone  number.    If  it  is,  I  don't  know.    The 

20  one  I  have  now,  and  that  I've  had  as  best  as  I 

21  remember,  is  6-2109. 

22 I  easily  could  have  had  another  number  when 


1  we  came  in  because  we  have  completely  revamped  the 

2  phone  systems  in  the  White  House,  as  you  know.    We 

3  have  new  systems,  new  phones.    We  could  have  gotten 

4  new  numbers.    If  we  did,  I  don't  remember. 

5  Q      So  are  you  telling  us  now  you  think  that 

6  it's  possible  that  7610  was  your  number  back  in  1993? 

7  A      I'm  just  saying  I  am  trying  to  help  you 

8  figure  out  what  that  number  is.    I  don't  have  a  clue 

9  what  the  number  is.    We  changed  the  phone  system, 

10  that  could  be  an  explanation,  but  I  haven't  a  clue 

1 1  what  that  number  is. 

12  Q      The  number  doesn't  ring  a  bell? 

13  A      It  does  not,  but  as  you've  noticed,  numbers 

14  don't  stick  in  my  head.   That's  not  what  I  remember. 

15  Q      Okay.   Let  me  ask  you,  is  there  any  number 

16  besides  your  own  personal  number  at  the  White  House 

17  that  you  would  have  regularly  left  with  Mr.  Hubbell 

18  for  him  to  call  you  back  at? 

19  MR.  PIERSON:    In  1993? 

20  MR.  CHERTOFF:    Yes. 

21  THE  WITNESS:    That  I  would  have  regularly 

22  left? 
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1  BY  MR.  CHERTOFF: 

2  Q      Yes. 

3  A      My  assistant's  number. 

4  Q      And  when  you  say  your  assistant's  number, 

5  that  would  be  — 

6  A      That  would  have  been  the  desk  right  outside 

7  my  office,  whatever  that  phone  number  was.   If  I 

8  wanted  to  leave  a  message  that  they  would  relay  to 

9  him,  or  if  I  was  going  to  be  busy  and  I  wanted 

10  someone  else  to  pick  up  the  phone  and  let  me  know 

1 1  someone  was  calling,  I  would  have  left  that  number. 

12  Q      And  that  number  would  be  at  your 

13  assistant's  desk  but  would  be  dedicated  to  whom,  to 

14  your  calls? 

15  A      No,  no,  that  would  have  been  my  assistant's 

16  probably  personal  number. 

17  Q      Now,  I  will  also  represent  to  you  that  we 

18  have  a  series  of  telephone  calls  with  actual 

19  conversation,  you  know,  several  minutes  of 

20  conversation  from  Mr.  Hubbell's  telephones  to  the 

21  7610  number. 

22 Do  you  have  reason  to  believe  that 


1  Mr.  Hubbell  would  have  had  extended  conversations 

2  with  your  personal  assistant,  like  nine,  10  minutes? 

3  A      Could  have.   They  were  friends. 

4  Q      Which  one  of  your  personal  assistants  — 

5  A      Mr.  Hubbell  is  a  very  friendly  person. 

6  Q      Which  one  of  your  personal  assistants  in 

7  1993  was  a  friend  of  Mr.  Hubbell? 

8  A      Julie  Watson.    Well,  I  use  that  term  in  the 

9  broadest  sense.    She  liked  Mr.  Hubbell,  she  would 

10  have  talked  to  him.    He's  gregarious.    If  she  was 

1 1  killing  time  for  me,  she  would  have  talked  to  him. 

12  Q      Do  you  think  Mr.  Hubbell  was  --  was 

13  Mr.  Hubbell  in  the  habit  of  killing  time? 

14  A      I  don't  know.    You  have  to  ask  him. 

15  Q      I  thought  he  was  a  very  close  friend  of 

16  yours. 

17  A      He  is,  but  I  don't  know  how  he  would  define 

18  that. 

19  Q      So  is  it  your  testimony  that  you  think 

20  that  —  I'll  withdraw  the  question  and  put  it  another 

21  way. 

22  Do  you  have  any  reason  to  believe  that 
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1  Mr.  Hubbell  had  a  practice  of  engaging  Ms.  Watson  in 

2  conversation  five  or  10  minutes  at  a  time  on  the 

3  telephone? 

4  A      I  doubt  it.    It  was  probably  ~  if  there 

5  was  a  duration  of  time  that  the  conversation 

6  occurred,  he  was  probably  talking  to  me. 

7  Q      Did  the  7610  number  ring  through  to  your 

8  office? 

9  A      I  don't  know  where  that  number  is.    I  don't 

10  have  a  clue  what  that  number  is. 

11  Q      I'm  sorry.    Did  your  personal  assistant's 

12  number  ring  through  to  your  office? 

13  A      No. 

14  Q      In  other  words,  if  Mr.  Hubbell  called  your 

15  personal  assistant's  number -- 

16  A      I  wouldn't  have  known  that. 

17  Q      Did  she  have  the  ability  to  put  that  call 

1 8  right  into  your  office? 

19  A      They  do  now.    I'm  trying  to  think  if  they 

20  did  back  then.    We  had  the  old  system,  and  it  was 

21  very  limited  in  what  it  could  do.    I  don't  remember 

22  whether  we  could  transfer  calls  or  whether  she  would 
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1  have  to  walk  in  and  tell  me.    I  don't  remember  back 

2  then. 

3  Q      And  if  your  personal  number  were  called, 

4  would  that  be  something  that  would  ring  at  your 

5  secretary's  desk? 

6  A      It  does  now.    Whether  it  did  then,  I  don't 

7  remember.   I  don't  know. 

8  Q      Well,  I'm  trying  to  figure  out  back  in 

9  those  days,  back  in  '93,  how  the  telephone  calls  came 

10  in.    If  a  call  came  in  for  you,  did  it  ring  into  your 

1 1  office  and  then  your  secretary  could  pick  it  up? 

12  A      That's  the  way  it  is  now,  but  the  first 

13  systems  we  had  were  those  old  ~  you  know,  we  had  a 

14  few  rotary  phones  and  push  phones,  and  they  didn't 

15  have  that  interoffice  transfer  ability,  and  we  didn't 

16  have  voice  mail.    So  I  don't  remember  whether  she  had 

17  to  physically  get  up  and  come  in  and  tell  me.    I 

18  don't  know. 

19  Q      Do  you  know  whether  the  phone  back  in  '93 

20  would  ring  both  in  your  office  and  in  the  outer 

21  office? 

A      No,  I  don't  know  that.   And  I  had  two  phone 
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1  numbers  in  my  inner  office  because  I  had  a  huge 

2  office.   It  was  this  size,  and  I  had  another  little 

3  auxiliary  desk,  and  there  was  another  phone  there. 

4  And  I  don't  remember  whether  it  had  a  separate  number 

5  or  not. 

6  Q      Do  you  know  whether  that  —  so  you  don't 

7  know  whether  you  had  two  ~ 

8  A      It  could  have  been  the  same  number  as  her 

9  number  outside.   That  all  should  be  on  a  record 

10  somewhere.   I  just  have  absolutely  no  reason  to 

1 1  remember  phone  numbers  of  offices  I've  been  in. 

12  Q      So  right  now  you  can't  tell  us  whether  this 

13  7610  number  was  your  personal  number  back  in  1993? 

14  A      That's  exactly  right. 

15  Q      Now,  did  you  know  Paula  Casey? 

16  A      No. 

17  Q      Do  you  know  who  she  is? 

18  A      No. 

19  Q      Did  you  - 

20  A      I  say  no.    I  mean,  I  think  I've  read  it  in 

21  the  paper. 

22 Q      You  know  she  was,  in  1993  for  a  period  of 


1  time,  the  United  States  Attorney  in  Little  Rock? 

2  A      I  do  now. 

3  Q      Never  had  any  contact  with  her? 

4  A      No. 

5  Q      Ever  have  any  contact  with  anybody  in  her 

6  office? 

7  A      I  don't  know  where  her  office  --  I  don't 

8  know  her,  so,  to  my  knowledge,  I  don't  know  her,  I 

9  don't  know  who  is  in  her  office,  I  don't  know  where 

10  her  office  is. 

1 1  Q      Did  you  ever  have  any  contact  with  any 

12  federal  prosecutor  from  Little  Rock? 

13  A      You  mean  in  an  official  way,  no. 

14  Q      In  any  way. 

15  A      I  don't  know.    I  don't  know  who  they  are. 

16  Q      Well,  do  you  have  any  friends  in  the 

17  prosecutor's  office? 

18  A      In  Little  Rock? 

19  Q      Yes. 

20  A      Possibly.    I  know  a  lot  of  people  in  Little 

21  Rock.    I  grew  up  there.   And  I  don't  know  who  is  a 

22  prosecutor  or  who  is  not. 
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1  Q      Well,  I'm  not  talking  about  who  you  knew 

2  back  when  you  grew  up  in  Little  Rock.    Since  you've 

3  been  with  the  White  House,  so  we'll  limit  it  to  a 

4  period  of  time  -- 

5  A      To  my  knowledge,  I  don't  know.    I  don't 

6  remember  anyone  who  is  a  federal  prosecutor  in  Little 

7  Rock.   If  you  showed  me  a  list  of  who  they  are,  I'd 

8  be  glad  to  tell  you  if  I  know  them  or  not. 

9  Q      In  your  circle  of  ~  there  are  people 

10  obviously  that  you  are  still  friendly  with  in  Little 

1 1  Rock;  right? 

12  A      Yes. 

13  Q      Those  people  presumably  you  know  what  they 

14  do  for  a  living? 

15  A      Sometimes. 

16  Q      Are  there  —  do  you  have  friends  in  Little 

17  Rock  that  you've  been  in  touch  with  since  January 

18  1993  whose  occupations  you're  not  familiar  with? 

19  A      I  might  not.    A  lawyer  is  a  lawyer.   I 

20  don't  really  care  whether  you  work  in  a  private  firm 

21  or  a  public  firm.    That  would  not  interest  me  at  all, 

22  Michael,  so  if  you  are  a  federal  prosecutor,  if  you 
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1  were  in  the  Attorney  General's  office,  I  frankly 

2  wouldn't  care,  so  I  may  not  know  that. 

3  Q      Are  there  people  from  Little  Rock  who  would 

4  come,  for  example,  and  call  on  you  and  ask  you  to 

5  arrange  White  House  tours  for  them? 

6  A      Yes. 

7  Q      And  how  often  does  that  happen? 

8  A      At  least  once  or  twice  a  week. 

9  Q      These  are  friends  of  yours  or  just 

10  acquaintances? 

1 1  A      Not  necessarily.  They're  just  people  from 

12  Arkansas. 

13  Q      Now,  does  your  office  handle  tours? 

14  A      All  offices  handle  tours. 

15  Q      And  when  you  get  a  call,  how  does  it  work 

16  if  someone  calls  up  for  a  tour? 

17  A      Generally  they  are  looking  ~  someone  has 

18  said  there's  someone  from  Arkansas  in  such-and-such 

19  an  office  that  might  be  willing  to  do  it,  and  my 

20  staff  was  very  good  and  very  gracious  about  giving 

21  tours,  so  they  would  call  either  me  or  they  would 

22  call  any  one  of  the  Arkansans  on  the  staff. 
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1  Q      And  then  you  would  direct  them  to  the 

2  proper  person  who  would  take  care  of  it? 

3  A      Yes. 

4  Q      I  just  want  to  make  sure  I  understand 

5  this.    Do  you  know  any  FBI  agents  in  Arkansas? 

6  A      Let  me  think.    I  have  known  Mickey  Maroney, 

7  who  was  killed  in  Oklahoma  City,  back  when  we  were  in 

8  college. 

9  Q      I  mean  people  in  the  FBI  office  in 

10  Arkansas,  let's  say,  since  January  1993. 

1 1  A      Not  to  my  knowledge. 

12  Q      My  question  is  from  January  of  1993  to  the 

13  present,  did  you  know  anybody  in  the  FBI  stationed  in 

14  the  Little  Rock  office? 

15  A      I  don't  think  so. 

16  MR.  PIERSON:    Objection.    It  might  be 

17  easier  when  you  ask  the  question  if  you  were  to  ask 

18  her  do  you  know  someone  who  you  knew  to  be  an  agent 

19  in  the  FBI  office,  because  that's  the  problem  she's 

20  having.   She  knows  people  in  Little  Rock.    She  may 

21  not  know  whether  they  are  connected  with  the  FBI 

22  office  and  her  answers  are  not  connecting  with  your 
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1  questions. 

2  MR.  CHERTOFF:    She  can  only  give  us  answers 

3  to  the  best  of  her  knowledge. 

4  MR.  PIERSON:    Of  course. 

5  BY  MR.  CHERTOFF: 

6  Q      And  likewise,  did  you  know  anybody  --  we'll 

7  just  say  since  January  1993  ~  in  Little  Rock  who  was 

8  connected  with  the  federal  prosecutor's  office? 

9  A      I  don't  think  so,  no. 

10  Q      Did  Mr.  Hubbell  ever  mention  to  you  anybody 

1 1  who  was  connected  with  the  federal  prosecutor's 

12  office  in  Little  Rock  in  1993? 

13  A      I  wouldn't  know  because  I  don't  know  who 

14  they  are.   If  you  would  give  me  names,  if  you  would 

15  say  these  are  the  names  of  the  federal  prosecutors, 

16  then  I  could  tell  you  whether  I've  ever  heard  mention 

17  of  their  names,  but  I  don't  know  the  people  that 

18  you're  trying  to  reference  me  with.    It's  not  making 

19  sense  to  me. 

20  Q      I'm  not  interested  in  the  people  that  you 

21  don't  know  in  the  office.   I'm  interested  in  the 

22  category  of  people  you  do  know,  whether  anybody  — 
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1  A      I  don't  categorize  people  by  their 

2  occupations.   I  don't  know  who  you're  talking  about. 

3  Q      Did  Mr.  Hubbell  ever  tell  you  or  talk  to 

4  you  about  someone  that  either  you  knew  to  be  someone 

5  in  the  federal  prosecutor's  office  in  Little  Rock  or 

6  that  he  told  you  was  with  the  federal  prosecutor's 

7  office  in  Little  Rock  in  1993? 

8  A      No,  I  don't  remember  any  such 

9  conversations. 

10  Q      Have  you  ever  called  the  federal 

11  prosecutor's  office  in  Little  Rock  in  1993? 

12  A      No. 

13  Q      Have  you  ever  gotten  a  message  from  the 

14  federal  prosecutor's  office  in  Little  Rock  to  call 

15  back  in  1993? 

16  A      No. 

17  Q      Did  Mr.  Hubbell  ever  talk  to  you  about 

18  David  Hale? 

19  A      It's  been  in  the  paper  so  much,  probably. 

20  Q      In  1993? 

21  A      I  doubt  it.   I  mean  I  don't  know  what  was 

22  going  on  in  '93.   No,  I  would  say,  probably  not. 
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1  Q      Do  you  know  David  Hale? 

2  A      No. 

3  Q      To  your  knowledge,  did  you  ever  meet  David 

4  Hale? 

5  A      No. 

6  Q      What  about  Jim  McDougal? 

7  A      Yes. 

8  Q      When  did  you  meet  Jim  McDougal? 

9  MR.  PIERSON:    Time  out.    When  you  say  what 

10  about  Jim  McDougal,  which  question  were  you  asking, 

1 1  whether  she  knew  him  or  she  had  met  him? 

12  THE  WITNESS:    Which  were  you  asking? 

13  BY  MR.  CHERTOFF: 

14  Q      Do  you  know  Jim  McDougal? 

15  A      Yes. 

16  Q      How  did  you  first  get  to  know  him? 

17  A      When  I  was  right  out  of  high  school,  after 

18  my  first  year  of  college,  I  dated  a  real  close  friend 

19  of  his.   And  Jim  and  I  worked  together  for  Senator 

20  Fulbright  back  in  '67  or  '68. 

21  Q      After  that  experience,  did  you  maintain 

22  contact  with  Mr.  McDougal? 
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1  A      No. 

2  Q      When  is  the  last  time  you  remember  speaking 

3  to  Mr.  McDougal? 

4  A      Good  question.   Probably  in  late  '60s, 

5  early  '70s. 

6  Q      Do  you  know  Steven  Smith? 

7  A      Steven  Smith  of  Arkansas? 

8  Q      Yes. 

9  A      No. 

10  Q      Do  you  know  Jim  Guy  Tucker? 

1 1  A      Yes. 

12  Q      When  did  you  first  meet  Jim  Guy  Tucker? 

13  A      Back  at  the  same  time  I  probably  met  Jim 

14  McDougal. 

15  Q      And  have  you  been  in  touch  with  Mr.  Tucker 

16  since  you  first  met  him? 

17  A      Yes. 

18  Q      When  is  the  last  time  you  had  contact  with 

19  Mr.  Tucker? 

20  A      The  last  time  I  was  in  Arkansas,  I  saw  he 

21  and  his  wife,  Betty,  at  a  social  function. 

22 Q      That's  within  the  last  year? 
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1  A      Yes. 

2  Q      Were  you  in  regular  contact  with  Governor 

3  Tucker  ~  I  know  he  wasn't  governor  the  entire 

4  time  —  but  with  Mr.  Tucker  from  the  time  you  first 

5  met  him  through  1995? 

6  A      No. 

7  Q      How  often  would  you  say  you  had  contact 

8  with  Mr.  Tucker  over  the  years? 

9  A      I  would  only  run  into  him  at  social 

10  occasions. 

1 1  Q      Did  you  have  conversations  with  Mr.  Hubbell 

12  about  Mr.  Tucker  in  1993? 

13  A      No. 

14  Q      Did  you  have  conversations  with  Mr.  Tucker 

15  about  Mr.  Hubbell  in  1993? 

16  A      No. 

17  Q      Did  you  talk  to  Mr.  Tucker  about  any  legal 

18  problems  he  had  between  1993  and  1995? 

19  A      No. 

20  MR.  CHERTOFF:    Just  a  moment. 

21  (Recess.) 

22  BY  MR.  CHERTOFF: 
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1  Q      Do  you  know  an  R.D.  Randolph? 

2  A      R.D.  Randolph.   God,  I  haven't  thought 

3  about  him  for  a  long  time.   Yeah,  I  probably  knew  him 

4  back  when  I  worked  for  Fulbright. 

5  Q      And  how  did  you  know  him? 

6  A      He  was  one  of-  he's  from  Arkansas.   He 

7  may  have  worked  for  the  Senator  back  then. 

8  Q      Do  you  know  Larry  Wallace  from  Arkansas? 

9  A      Larry  Wallace.  Possibly.    Give  me  a  clue. 

10  Who  is  he? 

1 1  Q      Well,  I  guess,  a  businessman.   If  you  don't 

12  know,  you  don't  know.    I'm  not  going  to  force  you  to 

13  say  yes. 

14  A      I  may.   Obviously  he's  not  one  of  my 

15  closest  acquaintances. 

16  Q      When  is  the  last  time  you  dealt  with  or  saw 

17  Mr.  Randolph? 

18  A      I  probably  haven't  seen  him  since  the  late 

19  '60s. 

20  Q      Do  you  know  a  Herbie  Branscomb? 

21  A      I  know  who  Herbie  Branscomb  is,  sort  of. 

22 Q      How  is  it  that  you  know  who  he  is,  other 
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1  than  from  newspapers? 

2  A      He's  from  --  well,  I  say  I  know  him.   He's 

3  from  Arkansas.   I  think  my  parents  know  him,  so  I  may 

4  have  met  him  at  a  social  function  years  ago. 

5  Q      Do  you  know  Charles  Peacock? 

6  A      I  don't  think  so. 

7  Q      Did  you  ever  know  Chris  Wade? 

8  MR.  IVEY:    What  was  the  name? 

9  MR.  CHERTOFF:    Wade,  W-a-d-e. 

10  THE  WITNESS:   Doesn't  ring  a  bell. 

1 1  MR.  CHERTOFF:    I  have  nothing  further. 

12  MR.  IVEY:    I  have  no  questions. 

13  MR.  CHERTOFF:    I  want  to  pursue  the 

14  telephone  number.    I  want  to  see  if  we  get  some 

15  further  enlightenment  on  this,  it  may  be  something  we 

16  want  to  pursue  a  little  bit  further  with  you. 

17  THE  WITNESS:    I  suggest  you  pick  up  the 

18  phone. 

19  MR.  CHERTOFF:    Maybe  it  would  work  better 

20  for  you  than  us.    When  we  ask  the  White  House  to  give 

21  the  identity  of  people's  phone  numbers,  we  get  a  very 

22  slow  response. 
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1  MR.  PIERSON:    When  did  you  ask  the  White 

2  House? 

3  MR.  CHERTOFF:    Several  weeks  ago. 

4  MR.  PIERSON:    We'll  see  if  we  can  help 

5  you. 

6  MR.  CHERTOFF:    Good.    Thank  you. 
(Whereupon,  at  10:42  a.m.,  the  deposition 

8     was  concluded.) 
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1  PROCEEDINGS 

2  Whereupon, 

3  NEYSA  L.  DAY 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  BARTOLOMUCCI: 

8  Q      Ms.  Day,  I  thank  you  for  coming  here. 

9  Before  we  begin  the  examination  there  are  some  things 

10  I  have  to  tell  you,  that  I  have  to  read  for  purposes 

1 1  of  the  record. 

12  This  is  a  deposition  being  conducted 

13  pursuant  to  Senate  Resolution  120,  which  establishes 

14  a  special  committee  administered  by  the  Banking 

15  Committee  to  investigate  Whitewater  Development 

16  Corporation  and  certain  other  related  matters. 

17  Amongst  those  related  matters  are  those  relating  to 

18  Madison  Guaranty  Savings  &  Loan,  the  Resolution  Trust 

19  Corporation  and  criminal  referrals  prepared  by  the 

20  RTC  pertaining  to  Madison. 

21  This  deposition  is  being  conducted  in 

22  advance  of  public  hearings  to  be  held  later  this 

4 

1  month.   You  may  or  may  not  be  called  to  testify  at 

2  those  hearings. 

3  You  have  been  sworn  in  and  the  questions 

4  will  be  given  to  you  under  oath.    If  you  don't 

5  understand  a  question,  let  me  know  and  I  will 

6  rephrase  it.    And  if  at  any  time  you  want  to  take  a 

7  break,  just  let  me  know  and  we  will  take  one. 

8  The  stenographer  will  prepare  a  record  of 

9  the  questions  and  answers,  and  this  deposition  will 

10  be  treated  as  committee  confidential  until  the 

1 1  commencement  of  the  hearings.   Prior  to  the  hearings, 

12  you  will  receive  a  letter  from  the  committee  telling 

13  you  that  you  may  come  to  the  Senate  to  review  the 

14  transcript  of  the  deposition  and  make  note  of  any 

15  corrections  for  transcription  on  an  errata  sheet. 

16  If  you  are  called  to  testify  at  the 

17  hearings,  you  will  be  permitted  to  have  a  copy  of 

18  your  deposition  transcript  four  days  in  advance 

19  thereof. 

20  Although  you  may  be  accompanied  by  counsel, 

21  I  take  it  you  are  not  today? 

22  A      No,  I  am  not. 
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1  Q      Just  so  you  know,  objections  may  be  raised 

2  to  the  form  of  questions  and  they  will  be  noted  for 

3  the  record.   Objections  may  be  raised  on  the  ground 

4  that  a  question  calls  for  a  privileged  answer  or  that 

5  the  question  is  beyond  the  scope  of  Senate  Resolution 

6  120.    If  at  any  time  you  refuse  to  answer  a  question, 

7  the  committee  chairman  may  rule  on  whether  that's 

8  permissible. 

9  Mr.  Binkley,  do  you  want  to  state  your  name 

10  for  the  record  and  tell  us  why  you  are  here. 

1 1  MR.  BINKLEY:    Yes,  John  C.  Binkley.   I  am 

12  counsel  for  the  RTC.    I  have  a  statement  I  would  like 

13  to  place  on  the  record. 

14  Ms.  Day  and  other  witnesses  are  appearing 

15  because  of  the  request  of  the  special  —  Senate 

16  special  committee,  for  depositions  of  present  and 

17  former  employees  of  the  RTC.    The  RTC  is  not  waiving 

18  any  applicable  privileges  as  a  result  of  Ms.  Day  or 

19  other  employees  or  former  employees  appearing  and 

20  answering  questions  during  these  depositions. 

21  MR.  SCHAUER:    I  would  like  to  note  for  the 

22  record  that  Ms.  Day  has  obviously  come  here  from 

6 

1  Kansas  City  and  if  she  is  called  to  testify  we  can 

2  make  arrangements  to  have  her  deposition  forwarded 

3  somewhere  so  that  you  can  review  it,  and  wouldn't 

4  have  to  come  back  to  Washington. 

5  THE  WITNESS:   Thank  you.    I  would 

6  appreciate  that. 

7  MR.  BARTOLOMUCCI:    Thank  you.   That  was  a 

8  good  observation. 

9  BY  MR.  BARTOLOMUCCI: 

10  Q      Ms.  Day,  I  take  it  from  the  business  card 

1 1  that  you  handed  me  that  you  are  not  currently 

12  employed  with  the  RTC? 

13  A      That's  correct. 

14  Q      What  are  you  doing  right  now? 

15  A      I  am  in  private  practice  with  the  Hill 

16  Lewis  law  firm. 

17  Q      How  long  have  you  been  with  Hill  Lewis? 

18  A      Since  the  beginning  of  October. 

19  Q      Of  this  year? 

20  A      Yes,  sir. 

21  Q      Did  you  come  to  Hill  Lewis  from  the  RTC? 

22  A      Yes,  I  did. 


6451 


1  Q      When  you  left  the  RTC  what  was  your 

2  position  there? 

3  A      I  was  a  senior  attorney  in  the  professional 

4  liability  section. 

5  Q      And  as  of  the  time  you  left  to  join  Hill 

6  Lewis  you  were  based  in  the  Kansas  City  office? 

7  A      That's  correct. 

8  Q      How  long  had  you  been  in  the  Kansas  City 

9  office  as  an  attorney  in  the  PLS  section? 

10  A      I  started  in  April  1991. 

1 1  Q      Were  you  with  the  RTC  prior  to  April  of 

12  1991? 

13  A      No,  I  was  not. 

14  Q      So  you  joined  in  April  '91  and  became  an 

15  attorney  or  a  senior  attorney.   Was  your  title  just 

16  attorney  at  that  point? 

17  A      No,  I  was  a  senior  attorney  when  I  was 

18  hired. 

19  Q      And  that  was  your  position  throughout  your 

20  tenure  at  the  RTC  until  you  left  in  October  of  this 

21  year? 

22 A      That's  right. 

1  Q      During  the  time  you  were  at  the  RTC,  who 

2  did  you  report  to? 

3  A      At  different  times  I  reported  to  different 

4  individuals. 

5  Q      Okay,  how  about  when  you  left  the  RTC? 

6  A      My  immediate  supervisor  at  that  time  was 

7  Duane  Curtis. 

8  Q      What  was  his  title? 

9  A      Section  chief,  professional  liability 

10  section. 

11  Q      Do  you  remember  who  you  reported  to  when 

12  you  joined  in  April  of  '91? 

13  A      I  reported  to  Duane  at  that  time  also,  but 

14  I  didn't  always  report  to  Duane.    It  changed. 

15  Q      Can  you  tell  us,  if  you  can,  briefly  what 

1 6  that  change  was? 

17  A      Well,  Duane  was  gone  for  a  period  of  time, 

1 8  in  Dallas,  and  I  did  not  report  to  him  during  that 

19  time.   Until  ~  and  I  can't  remember  when  this  began, 

20  but  until  April  of  1995,  I  reported  to  the  deputy 

21  section  chief  for  PLS  in  Kansas  City,  whose  name  was 

22  David  Vorbeck  ~  name  is  still  David  Vorbeck, 
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1  V-o-r-b-e-c-k.   Then  I  reported  --  in  Duane's  absence 

2  when  he  was  in  Dallas  I  reported  not  only  to  David 

3  Vorbeck  but  also  to  Julie  Yanda.   And  at  all  times 

4  Julie  was  a  level  above  Duane  in  my  supervision. 

5  Q      So  then  am  I  correct  that  at  all  times  you 

6  reported  to  Ms.  Yanda,  whether  through  some  other 

7  intermediary  — 

8  A      During  the  time  of  my  tenure  at  RTC? 

9  Q      Yes. 

10  A      That's  correct. 

1 1  Q      When  you  were  at  the  RTC,  were  you  assigned 

12  a  specific  set  of  institutions  to  do  work  upon? 

13  A      Yes,  I  was. 

14  Q      Do  you  know  roughly  how  many  that  might 

15  have  been? 

16  A      It  varied  at  different  times  in  my  tenure. 

17  We  were  much  busier  in  1991  and  '92  and  '93  than  we 

18  were  when  I  left  in  '95.    1  think  probably  at  its 

19  height  I  might  have  had  21,  22  institutions.    When  I 

20  left,  a  month  ago,  I  probably  had  closer  to  seven  or 

21  eight. 

22  Q      How  about  in  1991? 


1  A      In  1991,  the  list  was  not  as  large,  because 

2  the  Kansas  City  office  was  at  that  time  only 

3  responsible  for  ~  I  think  we  just  had  four  states, 

4  four  or  five  states.   And  then  after  a 

5  reorganization,  we  ended  up  with  I  think  21  or  22 

6  states,  considerably  more. 

7  Q      But  initially,  in  1991,  the  Kansas  City 

8  office  had  responsibility  for  four  to  five  states  and 

9  so  that  had  some  bearing  on  the  number  of  thrifts  you 

10  were  involved  with? 

11  A      That's  correct. 

12  Q      Do  you  remember  about  how  many  you  were 

13  working  on  in  '91? 

14  A      I  could  guess,  but  it  would  be  nothing  more 

15  than  a  guess. 

16  Q      Now,  I  take  it  from  what  you've  told  me 

17  that  you  never  worked  in  the  Tulsa  office  of  the  RTC? 

18  A      I  did  not  work  in  the  Tulsa  office,  but  I 

19  worked  with  the  Tulsa  office. 

20  Q      Did  the  Tulsa  office  have  some  overlapping 

21  jurisdiction  for  thrifts  that  was  shared  with  the 

22  Kansas  City  office? 


10 
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1  A      At  one  point  in  time,  in  mid- 1991,  the 

2  Tulsa  office  did  not  have  a  professional  liability 

3  section.   So  the  professional  liability  section  in 

4  Kansas  City  was  responsible  for  those  institutions 

5  being  investigated  and  litigated  in  the  Tulsa  office 

6  as  well  as  those  out  of  the  Kansas  City  field 

7  office. 

8  Q      Where  were  you  employed  before  you  came  to 

9  the  RTC  in  April  of  '91? 

10  A      I  was  employed  by  the  Husch  &  Eppenberger 

1 1  law  firm  in  Kansas  City. 

12  Q      Private  practice? 

13  A      Yes.   Actually  I  think  their  name  was 

14  Husch,  Eppenberger,  Corn,  Donahue  &  Jenkins  when  I 

15  worked  there  and  has  since  been  changed. 

16  Q      When  you  were  in  the  Kansas  City  office  of 

17  the  RTC,  did  you  ever  do  any  work  with  Laura  Jean 

18  Lewis? 

19  A      Yes. 

20  Q      When  did  you  meet  Ms.  Lewis? 

2 1  A      Right  after  she  began  working  as  an 

22  investigator  in  the  Tulsa  office.   It  was  late  June 


1  or  early  July  of  1991. 

2  Q      So  she  came  to  work  a  few  months  after  you 

3  did? 

4  A      That's  correct. 

5  Q      And  that's  when  you  met  her? 

6  A      That's  correct. 

7  Q      What  were  the  different  S&Ls  that  you 

8  worked  on  in  connection  with  —  or  together  with 

9  Ms.  Lewis? 

1 0  A      Those  that  we  were  assigned  to  work 

1 1  together  on  or  those  that  we  actually  worked  together 

12  on? 

13  Q      Well,  let's  start  with  assigned. 

14  A      I  can't  answer  that  question  because  I  am 

1 5  not  ~  I  was  never  certain  what  Jean  was  working  on, 

16  but  I  can  tell  you  some  that  she  worked  with  me. 

17  Q      Well,  I  meant  —  let  me  rephrase  the 

18  question. 

19  Which  S&Ls  were  you  assigned  to  work  on 

20  that  it  was  your  understanding  you  were  to  be  working 

21  with  Jean  Lewis? 

22  A      At  various  times,  I  worked  with  Jean  on 


12 
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1  First  Federal  of  Paragould,  Arkansas, 

2  P-a-r-a-g-o-u-l-d;  Savers  Federal  Savings  &  loan, 

3  Little  Rock,  Arkansas.   She  was  assigned  and  I  knew 

4  after  the  fact  that  she  was  working  on  First  Federal 

5  of  Fayetteville,  Arkansas. 

6  Q      But  you  weren't  assigned  to  work  on,  was  it 

7  First  Federal? 

8  A      Of  Fayetteville. 

9  Q      Of  Fayetteville? 

10  A      Yes,  I  was  the  professional  liability 

1 1  attorney  assigned  to  that  case. 

12  Q      Okay.    So  am  I  correct  that  you  did  work 

13  with  Ms.  Lewis  on  Paragould  and  Savers  Federal;  is 

14  that  correct? 

15  A      I  would  say  that  Jean  and  I  were  both 

16  assigned  to  those  cases,  but  I  will  not  characterize 

17  it  as  working  with  Jean. 

18  Q      Okay.   And  how  would  you  characterize  the 

19  situation  with  respect  to  First  Federal  of 

20  Fayetteville? 

21  A      I  only  knew  after  I  had  tried  the  case  in 

22  Fayetteville,  Arkansas  —  a  director  and  officer 


14 


1  liability  case  out  of  that  institution  ~  and  after 

2  the  verdict  was  in,  adverse  to  the  RTC,  that  Jean  was 

3  working  on  criminal  matters  associated  with  that 

4  institution. 

5  Q      So,  these  are  the  only  ~  the  only  three 

6  institutions  that  both  you  and  Ms.  Lewis  had  some 

7  involvement  or  assignment  to  in  common? 

8  A      That  I  can  recall  right  now. 

9  Q      Okay.    When  were  you  assigned  to  work  on 

10  the  Paragould  thrift? 

1 1  A      Immediately  after  I  began  at  RTC  in  April 

12  of  1991. 

13  Q      What  about  Savers  Federal? 

14  A      That's  the  same. 

15  Q      The  same.   And  First  Federal  of 

16  Fayetteville? 

17  A      Also  at  that  time. 

18  Q      So  all  three  you  were  given  when  you 

19  essentially  walked  in  the  door? 

20  A      Correct. 

21  Q      Now,  you  were  in  PLS  section,  Ms.  Lewis  was 

22  in  criminal  investigations  section;  what's  the 
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1  typical  kind  of  interaction  that  someone  in  PLS  would 

2  have  with  someone  in  criminal  investigations  with 

3  respect  to  a  particular  thrift? 

4  Let  me  tell  you  what  I  am  trying  to  get 

5  at.   You  are  assigned  to  a  thrift,  and  her 

6  investigation  presumably  has  someone  working  on  the 

7  same  thrift.    So  is  there  some  normal  way  in  which 

8  investigations  and  PLS  are  supposed  to  be 

9  interacting? 

10  A      There  were  rules  for  how  we  were  to  be 

1 1  interacting,  but  I  would  not  say  that  there  was  a 

12  typical  relationship.   It  varied  by  criminal 

13  investigator. 

14  Q      What  are  these  rules  you  were  referring  to? 

15  A      Well,  my  understanding  was  that  on  all 

16  criminal  referrals,  that  --  the  criminal  coordinator 

17  at  that  time  in  1991  when  I  began  was  a  part  of  the 

18  commercial  legal  department.   We  were  the  criminal  ~ 

19  criminal  referrals  were  to  go  to  that  individual  and 

20  they  would  be  filtered  to  the  professional  liability 

2 1  attorney. 

22 In  practice,  we  tried  to  have  a  good 


1  relationship  with  both  the  criminal  and  the  civil 

2  investigators  so  that  we  could  cooperate  on  our 

3  efforts  to  recover  for  the  agency. 

4  Q      Okay.    So  Ms.  Lewis  didn't  report  to  you? 

5  A      No,  she  did  not. 

6  Q      And  if  I  am  understanding  the  situation 

7  correctly,  the  criminal  investigations  is  sort  of  off 

8  doing  their  thing,  and  PLS  is  off  doing  its  thing, 

9  but  there  is  —  some  attempts  were  made  to  share 

10  information,  but  that  that  was  kind  of  on  an  ad  hoc 

1 1  basis? 

12  A      I  don't  believe  it  was  supposed  to  be  that 

13  way.    I  believe  that  the  referrals  at  that  early 

14  point  in  time,  in  '91,  and  the  rules  did  change  and  I 

15  was  never  a  criminal  coordinator,  so  I  was  never 

16  totally  familiar  with  what  all  of  those  policies  and 

17  procedures  were,  but  it  was  my  understanding  as  a 

18  line  attorney  working  on  professional  liabilities 

19  matters  that  the  criminal  investigators  would 

20  typically  share  their  information  with  the 

21  professional  liability  section,  the  attorney 

22  assigned,  so  that  we  could  coordinate  our  efforts  and 
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1  recover  the  most  for  the  agency. 

Q      Now,  is  it  your  understanding  that  that  was 

3  supposed  to  happen  at  the  time  that  a  criminal 

4  referral  was  actually  prepared? 

5  A      I  am  not  sure  I  have  an  understanding  on 

6  that. 

7  Q      Okay,  but  it  is  your  understanding  that 

8  once  a  criminal  referral  was  prepared  by 

9  investigations,  they  were  supposed  to,  under  the 

10  rules,  share  this  with  the  PLS  criminal  coordinator? 

1 1  A      Well,  the  criminal  coordinator  in  the  early 

12  years  was  in  the  commercial  legal  division  and  not  in 

13  professional  liability.   That  changed  at  a  later  time 

14  and  I  don't  really  know  what  year  that  was. 

15  But,  PLS  was  to  be  copied  on  criminal 

1 6  referrals  — 

17  Q      Okay. 

18  A      —at  some  point  in  the  process. 

19  Q      Okay.    But  in  the  time  leading  up  to  the 

20  actual  preparation  of  a  referral,  is  it  ~  did  you 

21  have  an  understanding  about  what  criminal 

22  investigators  were  supposed  to  do  in  terms  of 
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1  providing  information  to  PLS? 

2  A      No.    I  did  not. 

3  Q      Was  a  criminal  referral  prepared  on  the 

4  Paragould  S&L? 

5  A      There  were  several. 

6  Q      Do  you  know  who  prepared  those? 

7  A      Those  that  I  am  aware  of,  and  the  only  ones 

8  I  am  aware  of  were  prepared  by  Jean  Lewis. 

9  Q      Do  you  remember  when  those  were  prepared? 

10  A      They  didn't  all  --  she  did  not  finalize 

1 1  them  all  at  the  same  time,  but  I  can  give  you  a 

12  period. 

13  Q      Sure. 

14  A      It  was  late  1991  through  early  1992,  would 

15  be  my  best  recollection. 

16  Q      And  just  so  we  are  clear,  by  "prepared"  I 

17  mean  they  were  actually  formalized  and  signed  off  on, 

18  submitted. 

19  A      I'm  using  the  word  "prepared"  differently 

20  than  you  are,  I  think. 

21  Q      Okay. 

A      I  am  using  ~  the  dates  I  gave  you  are  the 
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1  dates  that  I  believe  Jean  drafted  and  submitted  those 

2  referrals  to  be  processed. 

3  Q      Okay,  so  you  think  that  she  was  working  on 

4  the  referrals  in  late  '91  through  early  '92  and  that 

5  by  early  '92  she  had  finished  them? 

6  A      And  some  of  them  had  been  submitted,  I 

7  believe. 

8  Q      Some  were  submitted. 
Now,  were  you  also  working  on  Paragould 

during  that  same  time  frame? 

A      Yes,  I  was. 

Q      Because  you  had  been  given  it  in  April  '91, 
and  you  started  work  on  it  soon  thereafter? 

A      Immediately. 

Q      Immediately  thereafter. 

Now,  I  take  it  the  reason  that  you  are  here 
is  that  there  was  some  problem  in  connection  with 
Paragould  that  you  had  with  Jean  Lewis;  is  that  fair 
to  say? 

A      No.    The  reason  that  I'm  here  is  because 
you  asked  me  to  come  here. 

Q      Well,  for  the  record  -- 
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1  A      Lance  Cole  asked  me  to  come  here. 

2  Q      For  the  record,  Lance  Cole  is  probably  the 

3  catalyst. 

4  Let  me  ask  you  this:    Did  you  have  a 

5  problem  with  Ms.  Lewis  in  connection  with  Paragould? 

6  A      Yes. 

7  Q      What  was  the  problem? 

8  A      It  is  a  pretty  broad  question. 
In  my  opinion,  Jean  was  a  total  renegade  on 

criminal  matters  out  of  that  institution.    She  failed 
to  share  information  with  the  professional  liability 
section.   And  ultimately  I  was  compelled  to  recommend 
a  settlement  on  a  fidelity  bond  claim  that  was  far 
less  than  I  think  we  otherwise  would  have  gotten,  due 
to  the  lack  of  a  cooperation  clause  in  the  plea 
agreements  on  certain  of  the  individuals  associated 
with  that  institution,  a  borrower  named  George 
Collier  and  a  former  president  whose  name  is  Dan 
Kell. 

In  addition  to  that,  no  restitution  was 
ordered.   So  it  was  necessary  for  the  professional 
liability  section  ~  and  I  did  recommend  a  civil 
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1  fraud  action  be  brought,  an  asset  freeze  against 

2  Dr.  George  Collier,  C-o-l-l-i-e-r,  and  when  I  left 

3  the  RTC,  the  legal  fees  on  that  particular  civil 

4  fraud  case  were  already  in  excess  of  a  half  a  million 

5  dollars. 

6  Q      Okay,  let's  back  up  a  little  bit  and  take 

7  this  a  little  more  slowly. 

8  You  litigated  a  civil  case  against 

9  Paragould? 

10  A      There  is  a  civil  case  on  file  presently, 

1 1  against  Dr.  George  Collier,  Dan  Kell,  and  I  think 

12  there  are  18  or  19  nominee  corporations  named  in  that 

13  suit. 

14  Q      Are  these  the  same  actions  you  were 

1 5  referring  to  —  that  you  referred  to  where  there  was 

16  some  problems  associated  with  Ms.  Lewis? 

17  A      The  claims  and  the  civil  fraud  claim  that 

18  the  RTC  has  on  file  are  those  same  claims  and  actions 

19  that  Dr.  Collier  pled  guilty  to,  and  that  Jean  Lewis 

20  discussed  in  her  criminal  referrals. 

21  Q      So,  Ms.  Lewis  prepared  criminal  referrals 

22  relating  to  Collier,  Dan  Kell,  and  the  gist  of  those 


1  referrals  is  the  same  basis  as  the  currently  pending 

2  civil  fraud  action  against  those  same  individuals? 

3  A      The  underlying  basis  is  the  same. 

4  Q      Now,  you  said  that  —  withdraw  that. 

5  Is  it  your  testimony  that  Jean  Lewis  ~ 

6  that  she  stood  ~  she  did  something  which  caused 

7  problems  for  the  later  civil  fraud  actions? 

8  A      It  is  my  opinion  that,  as  the  criminal 

9  investigator  associated  with  that  institution,  and 

1 0  one  who  was  aware  of  everything  that  I  was  doing  on 

1 1  the  fidelity  bond  side  and  on  the  civil  fraud  side, 

12  who  —  Jean  utilized  all  of  our  administrative 

13  subpoenaed  depositions,  documents,  everything  that 

14  was  a  work  product  of  my  investigation,  and  ~ 

15  Q      Okay. 

16  A      I  would  like  to  complete  the  answer. 

17  Q      Please  do. 

18  A      And  she  did  not  make  any  effort,  in  my 

19  opinion,  to  cooperate  and  to  help  us  with  our  civil 

20  claims  by,  number  one,  asking  for  a  cooperation 

21  clause  in  the  plea  agreement,  or  number  two,  by 

22  asking  and  assuring  the  U.S.  Attorneys  that  we  would 
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seek  restitution.   We  got  neither. 

Q      You  said  earlier  that  she  failed  to  share 
information  with  you.   You  knew  that  she  was  working 
on  Paragould? 

A      I  knew  that  in  the  late  part  —  early  to 
late  1991  she  was  working  on  Paragould.   What  she  did 
after  that,  sketchy  at  best. 

Q      When  did  you  come  to  learn  that  she  was 
investigating  Paragould  or  Paragould-associated 
persons? 

A      I  knew  that  she  was  investigating  them  in 
the  time  period  I've  identified,  which  was  the  summer 
through  fall  of  1991,  then  really  I  heard  very  rarely 
from  Jean  about  that  investigation. 

Q      Did  you  have  any  conversations  with  her 
about  how  her  investigation  was  progressing? 

A      When  she  needed  something  from  me  I  heard 
from  her. 

Q      Okay,  did  you  initiate  any  conversations 
with  her  about  — 

A      Yes.    When  I  ~  at  various  times  when  I 
realized  that  negotiations,  plea  negotiations  were 


1  ongoing,  I  would  call  Jean.   When  I  was  attempting  to 

2  settle  the  fidelity  bond  claims,  various  meetings  we 

3  had  in  Kansas  City  with  the  carrier,  I  would  call 

4  Jean  and  let  her  know  about  that  and  ask  her  how  her 

5  investigation  was  going.    It  was  occasional.  Nearly 

6  always  initiated  by  me. 

7  Q      Would  you  explain  to  me  what  you  mean  by 

8  the  "fidelity  bond  claims"? 

9  A      Many  --  I  think  all  financial  institutions 

10  are  required  to  carry  a  financial  institution  bond, 

1 1  which  insures  the  fidelity,  honesty  of  their 

12  employees,  and  it  is  an  insurance  policy  for  the 

13  institution  that  covers  fraud  and  misconduct  and 

14  other  dishonesty  of  the  employees  of  the 

15  institution. 

16  And  our  claim  on  the  fidelity  bond  with 

17  Lloyd's  of  London  out  of  First  Federal  of  Paragould 

1 8  included  the  criminal  matters  that  Jean  was 

19  investigating  also. 

20  Q      Did  Ms.  Lewis  ever  fail  to  provide  you  with 

21  information  when  you  asked  her  for  it? 

22  A      Yes. 
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1  Q      When  did  that  happen? 

2  A      I  could  give  you  specifics  if  I  had  records 

3  to  look  at,  but  I  asked  her  for  plea  agreements, 

4  press  releases,  those  sorts  of  things  on  Paragould, 

5  and  it  was  rare  that  I  got  them  without  multiple 

6  requests. 

7  Q      Okay,  are  you  saying  that  you  didn't  get 

8  them  or  that  it  required  a  little  teeth  pulling? 

9  A      Sometimes  I  didn't  get  them  from  her.   I 

10  would  have  to  get  them  from  other  individuals.    I 

1 1  ultimately  got  most  of  the  information  I  wanted,  but 

12  not  usually  from  Jean. 

13  Q      Did  you  ever  —  well,  did  you  ever  talk  to 

14  Jean  specifically  about  what  you  perceived  to  be  the 

15  problems  with  getting  information  from  her? 

16  A      Ultimately,  yes. 

17  Q      When  did  you  do  that? 

18  A      It  was  just  prior  to  —  or  it  was  at  the 

19  time  that  RTC  submitted  its  victim  impact  statement, 

20  before  Dan  Kell  was  to  be  sentenced.   We  had  a 

21  conversation  with  the  Assistant  United  States 

22  Attorneys  that  were  responsible  for  that 


1  prosecution.   The  criminal  coordinator  in  our  office, 

2  Karen  Carmichael,  Jean  Lewis  and  myself. 

3  Q      Do  you  remember  what  time  that  was? 

4  A      What  time  of  day? 

5  Q      No  -- 

6  A      Date? 

7  Q      Yes,  what  date. 

8  A      I  believe  that  it  was  in  late  1992,  but  it 

9  could  have  been  early  '93,  within  a  few  months. 

10  Q      What  did  Ms.  Lewis  say  when  you  raised 

1 1  these  complaints  to  her  about  her  failure  to 

12  cooperate  in  providing  information? 

13  A      It  wasn't  exactly  raised  in  that  direct  a 

14  fashion. 

15  We  ~  Jean  called  Karen  Carmichael  and  I, 

1 6  told  us  that  she  had  two  very  angry  United  States 

17  Attorneys,  Assistant  United  States  Attorneys  on  the 

18  other  line,  that  they  were  very  unhappy  that  we  were 

19  asking  for  cooperation  and  for  restitution  in  the 

20  plea  agreement,  that  they  considered  that  to  be 

21  outside  of  what  they  had  promised  to  the  RTC,  or  had 

22  agreed  to  do  for  the  RTC,  and  that  she  was  going  to 
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1  conference  them  in  with  us. 

2  At  some  point  during  the  conversation,  Jean 

3  was  no  longer  on  the  line.    Karen  and  I  were  on  a 

4  speakerphone.   I  was  discussing  my  confusion  over  why 

5  the  AUSAs  were  not  willing  to  help  us,  when  in  most 

6  jurisdictions  we  got  that  sort  of  assistance. 

7  They  had  been  listening  to  the  telephone 

8  conversation,  did  not  like  the  speculative  comments  I 

9  was  making  about  them,  and  it  turned  out  to  be  a 

10  political  faux  pas. 

1 1  Q      Who  were  these  AUSAs? 

12  A      Ken  Stoll,  S-t-o-1-1,  and  Pat  Harris. 

13  Q      You  told  me  you  made  some  comments  about 

14  them  which  they  heard  which  they  subsequently  didn't 

15  receive  well? 

16  A      That's  correct. 

17  Q      What  were  those  comments? 

18  A      I  was  speculating  that  they  somehow  were 

19  good  friends  with  Dan  Kell's  attorney,  who  was  a 

20  former  AUSA,  and  in  my  mind  that's  the  only  reason 

21  why  they  could  be  treating  us  the  way  they  were. 

22 Q      So  you  implied  that  they  were  going  soft  on 


1  Dan  Kell  because  of  some  relationship  with  Kell's 

2  attorney? 

3  A      I  was  speculating,  because,  frankly,  I  was 

4  astounded  that  they  were  acting  the  way  they  were. 

5  Q      And  tell  me  again  what  the  gist  of  their 

6  complaint  was  when  they  called  and  they  were  very 

7  angry. 

8  A      Their  complaint  was  that  we  had  sent  our 

9  victim  impact  statement  directly  to  the  judge  without 

10  sending  it  to  them  first  for  their  review,  and  that 

1 1  in  our  victim  impact  statement  we  were  requesting 

12  cooperation  and  restitution,  things  that  they  were 

13  not  prepared  to  ask  the  judge  to  order  against  Dan 

14  Kell. 

15  Q      What  is  a  victim  impact  statement? 

16  A      The  victim  of  a  crime  before  sentencing  in 

17  federal  court  has  the  opportunity  to  make  a 

1 8  statement  -  in  written  form  sometimes,  sometimes  in 

19  person.   RTC  makes  written  statements,  victim  impact 

20  statements  asking  for  compensation  for  the  wrongdoing 

21  that  the  institution  has  suffered. 

22  Q      Who  would  have  been  the  victim  in  that 
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1  particular  case? 

2  A      The  institution,  First  Federal  of 

3  Paragould,  Arkansas,  which  is  why  RTC,  as  receiver 

4  for  that  institution,  is  drafting  the  victim  impact 

5  statement. 

6  Q      I  see. 

7  And  who  is  responsible  within  the  RTC  for 

8  preparing  the  victim  impact  statements? 

9  A      I  believe  that  that  particular  victim 

10  impact  statement  was  drafted  by  the  criminal 

1 1  coordinator,  Karen  Carmichael,  but  I  know  at  some 

12  points  in  time  criminal  investigators  draft;  it  is 

13  not  necessarily  what  final  product  is,  but  they  have 

14  involvement  in  it. 

15  Q      Okay,  so  if  I  understand  you  to  this  point, 

16  the  criminal  coordinator,  who  was  Karen  Carmichael, 

17  drafted  a  victim  impact  statement  on  Paragould,  sent 

18  it  directly  to  the  judge,  and  the  statement  requested 

19  cooperation  and  restitution,  and  this  is  what  angered 

20  the  Assistant  U.S.  Attorneys? 

21  A      Yes.    I  think  Jean  Lewis  had  some 

22  involvement  in  drafting  or  in  the  content  of  that 


1  statement. 

2  I  was  out  of  town  or  normally  I  would  have 

3  had  involvement  in  it  as  the  line  attorney.   I  spoke 

4  with  Karen  on  the  telephone  about  it.    I  don't 

5  remember  where  I  was,  but  I  wasn't  in  the  office. 

6  Q      Okay,  since  Paragould  was  your  institution, 

7  but  Karen  drafted  the  statement,  what  sort  of  —  what 

8  sort  of  cooperation  did  you  go  through  in  order  to 

9  prepare  it  —  in  order  for  Karen  to  prepare  it? 

10  A      Normally,  under  normal  circumstances,  she 

1 1  would  solicit  factual  information,  legal  information 

12  on  the  claims  from  the  line  attorney  responsible. 

13  She  had  to  work  with  my  outside  counsel  on  that,  and 

14  with  me  over  the  telephone  after  she  had  put  it 

15  together  in  order  to  get  the  facts  because  I  wasn't 

16  there  to  help  her  with  the  facts.   And  my 

17  understanding  is  that  she  also  spoke  with  Jean  Lewis 

1 8  about  the  content  of  that  statement. 

19  Q      Is  a  victim  impact  statement  ordinarily 

20  sent  directly  to  the  judge  in  the  case? 

21  A      I  believe  that  the  procedure  now,  and  then 

22  also,  was  that  it  went  to  the  AUSA  first,  and  then  to 
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1  the  judge,  but  with  the  caveat  that  if  the  AUSA  did 

2  not  appear  to  be  in  a  position  to  protect  RTC's 

3  interests,  we  could  bypass  sending  a  preliminary  copy 

4  first  to  them. 

5  Q      Do  you  know  why  Karen  Carmichael  sent  this 

6  victim  impact  statement,  the  Paragould  one,  directly 

7  to  the  judge? 

8  A      For  the  reason  I  just  gave  you.    It  is  my 

9  understanding  that  she  spoke  with,  I  think  Tracey 

10  Whittaker,  and  maybe  Gregg  Golden  in  Washington,  who 

1 1  were  people  who  worked  in  the  criminal  unit  in  the 

12  Washington  office  of  RTC,  about  the  difficulties  she 

13  was  having  with  the  AUSA's  unwillingness  to  ask  for 

14  the  kinds  of  relief  that  we  wanted.   And  they 

15  instructed  her  that  there  appeared  to  be  no  useful 

16  purpose,  I  think,  to  send  it  to  them  early  and  that 

17  she  could  send  it  directly  to  the  judge. 

18  Q      So,  a  conscious  decision  was  made  not  to 

19  let  the  AUSAs  review  the  victim  impact  statement 

20  prior  to  its  submission  to  the  judge? 

21  A      I  have  no  personal  knowledge  of  that,  but 

22  that  is  my  understanding. 


1  Q      Okay,  how  do  you  come  by  way  of  that 

2  understanding? 

3  A      What  I  was  later  told,  in  the  conversation 

4  the  following  day  with  the  AUSAs  when  they  were  not 

5  happy  with  us. 

6  Q      So  they  were  upset  that  the  statement  had 

7  been  sent  to  the  judge,  bypassing  them.    It  requested 

8  certain  things  which  they  weren't  interested  in 

9  having  requested? 

10  A      Correct. 

1 1  Q      Where  does  Jean  Lewis  figure  in  this 

12  brouhaha? 

13  A      They  advised  us -- the  AUSAs  told  us  that 

14  Jean  had  represented  to  them  that  the  RTC  didn't  have 

15  any  interest  in  those  things,  it  had  never  been 

16  discussed,  and  that  it  was  totally  off  the  wall  to 

17  them,  that  we,  professional  liability,  should  then 

18  ask  for  things  that  they  had  been  led  to  believe  by 

19  Jean  Lewis  would  never  be  requested. 

20  Q      Did  you  ever  have  a  conversation  with  Jean 

21  Lewis  about  whether  she  made  that  representation  to 

22  the  AUSAs? 
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1  A      I  was  a  party  to  a  conversation  which 

2  followed  the  one  with  the  AUSAs  that  same  afternoon 

3  with  J.T.  —  James  Thompson  ~  Julie  Yanda,  Richard 

4  Iorio,  Karen  Carmichael,  the  two  AUSAs  involved  and 

5  Jean  Lewis  and  I. 

6  Q      And  did  someone  confront  Ms.  Lewis  with  the 

7  question  of  whether  she  had  said  that  to  the  AUSAs? 

8  A      No,  but  the  AUSAs,  I  believe  in  that 

9  conversation,  expressed  to  J.T.  the  reason  that  they 

10  were  upset  was  because  the  request  from  professional 

1 1  liability  came  out  of  thin  air,  because  RTC  that  had 

12  been  dealing  with  them,  Jean  Lewis,  had  never  made 

13  that  request  earlier  or  suggested  that  it  would  ever 

14  be  desired. 

15  Q      Tell  us  what  request  you  are  talking 

16  about. 

1 7  A      Cooperation  and  restitution. 

18  Q      And  so  in  this  conversation  that  you  are 

19  just  describing,  is  it  your  testimony  that  the  AUSAs 

20  said  that  Jean  Lewis  told  them  that  the  RTC  had  no 

21  interest  in  these  requests? 

22 A      That's  my  recollection. 
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1  Q      And  did  Ms.  Lewis  respond  to  that? 

2  A      No.    It  would  be  unlike  Jean  to  do  that. 

3  Q      Well,  that  seems  odd  to  me,  and  I  am  just 

4  trying  to  have  you  help  me  understand  what  was  going 

5  on  here.   The  —  it  sounds  like  you  are  telling  me 

6  that  the  nub  of  this  controversy  was  not  discussed 

7  with  Ms.  Lewis  at  that  meeting? 

8  A      It  was  not  a  meeting.   It  was  a  telephone 

9  conference  and  it  was  a  telephone  conference  to 

10  smooth  ruffled  feathers  of  the  AUSA  in  Little  Rock, 

1 1  who  were  very  upset  with  us  at  the  time.   It  was  a 

12  telephone  conference  for  me  to  apologize  for  my 

13  speculation.   It  was  a  telephone  conference  to  let 

14  them  know  that  we  needed  to  work  together  on  matters, 

1 5  and  that  we  intended  to  do  that  in  the  future,  that 

16  it  was  an  unfortunate  incident  and  one  we  hoped  to 

17  correct  in  the  future. 

18  Q      So,  at  this  telephone  conference,  I  take  it 

19  everyone  but  the  AUSAs  are  in  one  room,  and  the  AUSAs 

20  are  wherever  they  are  on  the  phone? 

21  A      No. 

22  Q      No? 
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1  A      Investigations  was  not  in  the  same  building 

2  with  us.    Investigations  at  that  time  was  at  4800 

3  Main  Street  in  Kansas  City,  Missouri  and  our  offices 

4  were  in  Overland  Park,  Kansas,  and  J.T.'s  office  was 

5  in  another  building  in  Overland  Park,  Kansas,  so  we 

6  were  in  multiple  locations. 

7  Q      So  PLS,  your  unit,  was  not  physically 

8  housed  in  the  same  building  with  criminal 

9  investigations? 

10  A      That's  correct. 

1 1  Q      The  name  of  the  city  you  just  mentioned, 

12  Over  -- 

13  A      Overland  Park,  Kansas.    It's  a  suburb  of 

14  Kansas  City. 

15  Q      Criminal  investigations  is  in  Kansas  City, 

16  PLS  is  in  Overland  Park? 

17  A      Was  at  that  time. 

18  Q      Was  at  that  time,  or  a  suburb  thereof.   And 

19  the  AUSAs  were  directing  their  anger  primarily  at 

20  who? 

21  A      At  PLS. 

22  Q      At  PLS.    So  this  incident  was  one  which 


1  caused  you  some  personal  embarrassment? 

2  A      No.    But  it  caused  the  agency  a  few  hundred 

3  thousand  dollars. 

4  Q      Well,  you  apologized  to  the  AUSAs  during 

5  the  course  of  this  conversation? 

6  A      At  the  instruction  of  my  supervisor,  yes,  I 

7  did. 

8  Q      And  that  wasn't  embarrassing  to  you? 

9  A      No. 

10  Q      Was  it  upsetting? 

11  A      No. 

12  Q      Just  another  day  at  the  office? 

13  A      We  had  heated  conversations  occasionally. 

14  Q      Okay.    Following  this  phone  conference, 

15  which  also  followed  the  initial  call  from  the  AUSAs, 

16  it's  your  testimony  that  the  cause  of  the  problem 

17  was  —  strike  that. 

18  The  AUSAs  told  you  in  the  initial 

19  conversation  —  the  call  that  they  made  ~  that  Jean 

20  Lewis  had  said  the  RTC  wouldn't  be  requesting 

21  cooperation  and  restitution. 

22  A      Words  to  that  effect. 
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1  Q      Okay.   And  it  is  your  belief  that  that  was 

2  the  source  of  this  problem? 

3  A      Which  problem  are  you  referring  to? 

4  Q      The  AUSAs  becoming  angry  over  the  victim 

5  impact  statement? 

6  A      Initially,  when  they  called,  they  were 

7  already  "furious,"  were  Jean's  words,  so  I  believe 

8  that  they  were  in  an  angry  mood  when  they  placed  the 

9  call. 

10  Q      But  my  question  is  you  trace  the  source  of 

1 1  their  anger  to  a  representation  made  by  Ms.  Lewis  to 

12  them? 

13  A      Yes.   Not  a  direct  representation,  perhaps, 

14  but  led  them  to  believe.   In  whatever  way  she  did 

15  that,  I  can't  say.    I  wasn't  there. 

16  Q      Well,  again,  that's  what  you  heard  from  the 

17  AUSAs? 

18  A      Correct.   Jean,  on  the  other  hand, 

19  disclaims  that. 

20  Q      So  you  had  a  conversation  with  Ms.  Lewis 

21  about  whether  she  made  that  statement  to  the  AUSAs? 

22  A_  No,  but  Jean  and  I  had  had  conversations 


1  prior  to  the  victim  impact  statement  about  my 

2  attempts  to  get  a  cooperation  clause  in  the  plea 

3  agreements,  and  my  frustration  with  the  apparent 

4  inability  or  unwillingness  of  the  AUSAs  to  give  us 

5  that.   At  that  point  in  time,  she  made  comments  to  me 

6  like  it  is  out  of  my  hands,  I  have  nothing  to  do  with 

7  it. 

8  Q      But  this  conversation  or  conversations  you 

9  are  talking  about  was  before  the  preparation  of  the 

10  victim  impact  statement? 

1 1  A      Yes. 

12  Q      And  based  upon  that  you  conclude  that  she 

13  told  the  AUSAs  that  the  RTC  wasn't  going  to  be 

14  requesting  cooperation  and  restitution? 

15  A      The  AUSAs  told  us  that. 

16  Q      I  am  asking  you  whether  Jean  Lewis  ever 

17  told  that  you  she  said  that  to  the  AUSAs. 

18  A      No,  she  has  not. 

19  Q      And  you  never  asked  her  about  it  directly? 

20  A      I  believe  I  did.    And  I  believe  her  comment 

21  or  response  to  me  was  it  is  out  of  my  hands,  I  had 

22  nothing  to  do  with  it. 
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1  Q      I  thought  that  that  comment  was  made  prior 

2  to  the  preparation  of  the  victim  impact  statement? 

3  A      That's  correct,  but  the  plea  agreement  was 

4  already  drafted  and  signed,  which  is  something 

5  different  than  sentencing.   So,  at  two  points  in  time 

6  I  tried  to  get  cooperation  and  restitution.   At  the 

7  point  in  time  which  I  believed  to  be  prior  to  the 

8  plea  agreements  being  drafted,  what  Jean  Lewis  did 

9  not  tell  me  when  I  had  those  conversations  with  her 

10  was  that  the  plea  agreements  had  already  been  signed, 

1 1  and  she  had  been  having  personal  meetings  with  Dan 

12  Kell,  the  president,  which  she  also  didn't  tell  me 

13  about. 

14  Q      But  at  the  time  that  you  were  talking  to 

15  Jean  Lewis  about  your  desire  to  include  these 

16  requests,  it  is  your  belief  that  the  plea  agreement 

17  was  already  a  done  deal? 

18  A      That's  correct. 

19  Q      Did  you  ever  communicate  with  the  AUSAs 

20  about  your  desire  to  have  these  provisions  put  in? 

21  A      Yes,  I  did. 

22  Q      What  did  they  say? 


1  A      You  are  not  getting  it.    It  was  never 

2  represented  to  us  by  the  RTC  that  they  had  any 

3  interest  in  that. 

4  Q      Who  would  have  been  responsible  for 

5  communicating  to  the  AUSAs  that  the  RTC  did  want 

6  this,  these  clauses  in  the  plea  agreement? 

7  A      In  an  ideal  world,  you  have  cooperation 

8  between  the  agencies  and  the  investigators  and  the 

9  attorneys  at  which  point  everyone  would  be  in 

10  agreement  that  that's  what  you  are  going  get.   Jean 

1 1  Lewis,  in  this  particular  incident,  was  the  one  who 

12  was  in  virtually  constant  contact  with  the  AUSAs  in 

13  Little  Rock,  Arkansas. 

14  She  was  the  one,  I  believe,  who  had  the 

15  opportunity  to  make  it  clear  to  them  that  we  needed 

16  to  have  that  protection,  because  I  had  certainly  told 

17  her  that  many,  many,  many  times  during  the 

18  investigation.   Initially,  when  we  began  that 

19  investigation,  when  Jean  first  started  at  the  RTC,  we 

20  agreed  between  ourselves  that  I  would  include  her  on 

21  all  of  my  administrative  depositions,  I  would  share 

22  documents  with  her,  I  would  include  her  on 
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1  scheduling,  and  I  did  those  things. 

2  She  took  the  information  and  used  it  to 

3  draft  her  referrals,  and  had  no  use  for  me  when  I  no 

4  longer  had  those  things  to  offer  to  her.   And  she  did 

5  not,  in  my  opinion,  comply  with  our  initial 

6  agreement,  which  was  we  are  going  to  share  and 

7  cooperate  on  this,  with  the  criminal  and  the  civil, 

8  because  they  were  so  closely  tied  together. 

9  Q      So  if  I  understand  what's  going  on,  you've 

10  got  the  Assistant  U.S.  Attorneys  in  the  Department  of 

1 1  Justice  reaching  plea  agreements  with  Dan  Kell.   Jean 

12  Lewis  in  criminal  investigations  had  been 

13  investigating  Mr.  Kell  and  Paragould.   You  were 

14  responsible  for  investigating  —  excuse  me,  not 

1 5  investigating,  but  pursuing  civil  claims  arising  out 

16  of  Paragould.   And  so  ultimately  there  was  a  failure 

17  to  include  in  the  plea  negotiations  a  couple  of 

1 8  clauses  which  would  have  been  beneficial  to  your 

19  civil  mission;  is  that  an  accurate  statement? 

20  A      I  don't  think  it  was  a  failure  to  include. 

21  I  think  it  was  deliberate. 

22  Q      1  mean,  it  was  not  included  was  all  I  meant 
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1  to  say. 

2  A      I  believe  that  everything  that  you  said  is 

3  correct. 

4  Q      The  restitution  and  cooperation  paragraphs 

5  were  ones  which  would  have  advanced  the  mission  of 

6  PLS? 

7  A      Would  have  advanced  the  mission  of  the  RTC, 

8  which  is  to  collect  for  the  taxpayers  back  everything 

9  we  can.   Criminal  convictions  do  not  necessarily  help 

1 0  taxpayers. 

11  Q      I  can  also  see  why  they  would,  but  --  but 

12  it  was  the  job  of  PLS  to  pursue  civil  claims  arising 

13  out  of  insolvent  thrifts? 

14  A      Yes,  we  had  civil  jurisdiction. 

15  Q      To  recover  money? 

16  A      Correct. 

17  Q      Now,  at  ~  also,  so  that  we  are  clear  here, 

1 8  was  there  a  specific  point  at  which  you  told 

19  Ms.  Lewis,  hey,  you  are  dealing  with  the  AUSA  on  the 

20  Kell  case,  I  want  a  cooperation  and  restitution 

21  provision  put  into  the  plea  negotiation? 

A      Yes.   There  was.    I  can't  give  you  a  date. 
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1  It  was  at  the  point  in  time  that  we  were  attempting 

2  to  settle  the  financial  institution  bond  claim. 

3  We  had  --  we  needed  Kell's  testimony  to 

4  overcome  some  legal  obstacles  to  recover  on  that 

5  claim.   And  I  made  Jean  aware  of  that  on  more  than 

6  one  occasion. 

7  Q      Can  you  give  me  some  time  frame  for  when 

8  that  communication  occurred,  because  it  does  seem  to 
me  important  to  know  when  that  was  made. 

A      Well,  it  was  after  her  referrals,  which 
were,  you  know,  in  early  to  mid- 1991,  and  before 
Kell's  sentencing,  which  I  believe  was  in  late  1992. 
I  think  I  got  my  years  wrong. 

It  would  be  sometime  ~  yes,  late  1991  is 
when  she  was  drafting  her  referrals,  and  Kell  was 
sentenced  the  following  year.   That's  about  as  far  as 
I  can  narrow  it  without  having  some  other  documents 
to  refresh  my  recollection. 

Q      Okay.   Now,  you  testified  it  was  the 
criminal  coordinator,  who  for  that  case  would  be 
Karen  Carmichael,  who  was  responsible  for  drafting 
the  victim  impact  statement;  is  that  right? 


1  A      Yes,  but  Karen  was  not  criminal  coordinator 

2  just  for  that  case,  she  was  criminal  coordinator  for 

3  the  professional  liabilities  section  in  Kansas  City 

4  at  that  time. 

5  Q      She  was  criminal  coordinator  for  all  of 

6  them? 

7  A      Correct. 

8  Q      So  that  would  have  included  Paragould. 
And  did  there  come  a  point  in  time  in  which 

you  communicated  to  Karen  that  you  wanted  those  two 
provisions  put  in? 

A      Yes.    When  she  called  me  when  she  was 
drafting  the  victim  impact  statement,  had  it  in  draft 
form,  reached  me  wherever  I  was  —  and,  I'm  sorry,  I 
can't  remember  where  I  was  at  that  time,  but  I  was 
out  of  town,  and  I  asked  her  to  do  that  at  that  point 
in  time. 

Q      So  that  was  shortly  before  the  victim 
impact  statement  was  sent  to  the  judge? 

A      Yes. 

Q      I  take  it  that  means  this  was  shortly 
before  the  —  Mr.  Kell  was  sentenced? 
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1  A      Yes. 

2  Q      Okay,  so  the  way  the  procedure  works,  there 

3  was  already  a  plea  bargain  that  was  reached,  but  then 

4  there's  a  time  before  sentencing  — 

5  A      Yes. 

6  Q  where  a  victim  impact  statement  is 

7  submitted? 

8  A      Yes. 

9  Q      So,  the  ~  so  prior  to  the  reaching  of  the 

10  agreement,  the  plea  agreement,  you  had  never  told 

1 1  Ms.  Carmichael  that  you  wanted  to  have  these 

12  cooperation  and  restitution  clauses  put  into  the  ~ 

1 3  put  into  the  victim  impact  statement? 

14  A      We  had  a  pretty  small  section  and  a  pretty 

15  small  office  and  we  frequently  discussed  the  problems 

16  that  we  were  having  with  legal  issues  evolving,  other 

17  kinds  of  problems  like  that.    It  was  known  in  my 

18  section  that  I  was  having  a  lot  of  problems  on  the 

19  Paragould  case  with  Jean  Lewis  because  I  had  been 

20  having  this  battle  at  the  time  of  the  plea 

21  agreements,  and  then  at  the  point  of  the  sentencing. 

22  So  Karen  was  probably  aware  of  that.    She  had  the 


1  office  next  to  me.    I'm  sure  I  mentioned  it  to  her  at 

2  one  point  or  another. 

3  Q      Well,  when  I  first  asked  you,  did  you  tell 

4  Karen  that  you  wanted  the  clauses  put  in,  you  said 

5  yes,  and  you  referenced  the  time  where  she  was 

6  drafting  — 

7  A      Yes. 

8  Q  the  victim  impact  statement. 

9  But  it  is  your  testimony  now  that  you  think 

10  you  said  that  to  her  at  a  prior  time? 

1 1  A      Would  you  read  his  question  back.   I  think 

12  he  asked  me  a  different  question  than  that. 

13  (The  reporter  read  the  record  as  requested.) 

14  MR.  BARTOLOMUCCI:    Back  on  the  record. 

15  BY  MR.  BARTOLOMUCCI: 

16  Q      Just  to  clarify  some  confusion  we  may  have 

17  had,  the  question  I  want  to  ask  is:    When  did  you 

18  first  communicate  to  Ms.  Carmichael  that  you  wanted 

19  cooperation  and  restitution  to  be  part  of  the  Dan 

20  Kell  victim  impact  statement? 

21  A      I  can't  answer  that  because  I  never  had  a 

22  specific  business  reason  to  discuss  that  with  Karen 
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1  Carmichael,  but  I  believe  that  she  was  aware  of  it 

2  because  of  conversations  with  ~  that  she  was 

3  involved  in  in  the  section,  at  meetings  and  the  like, 

4  where  these  issues  were  raised. 

5  Q      Okay.   Now,  am  I  right  that  you  told  us 

6  earlier  that  Karen  Carmichael  didn't  tell  the  AUSAs 

7  that  she  was  going  to  include  these  two  paragraphs  in 

8  the  victim  impact  statement  prior  to  sending  it  to 

9  the  judge? 

10  A      I  don't  think  she  did.    But  you  would 

1 1  really  need  to  ask  Karen  that. 

12  Q      Well,  we  have  you  here,  so  we  are  doing  the 

13  best  we  can. 

14  It  was  also  your  understanding  that  that 

15  was  a  deliberate  choice  that  was  made? 

16  A      That's  my  understanding. 

17  Q      Because  PLS  felt  there  would  be  a  problem 

18  with  communicating  that  desire  to  the  AUSAs? 

19  A      Because  PLS  believed,  it  is  my 

20  understanding,  that  the  AUSA  was  not  going  to  help  us 

21  get  those  things  and  that  they  really  were  not 

22  cooperating  with  us,  and  so  therefore  it  was  within 

48 

1  the  purview  of  the  criminal  coordinators  to  bypass 

2  them  and  go  directly  to  the  judge  under  their 

3  current  —  their  then-existing  policies. 

4  Q      Okay.    Well,  what  happened  when  —  after 

5  the  victim  impact  statement  with  those  clauses  was 

6  sent  to  the  judge? 

7  A      Well,  the  AUSAs  called. 

8  Q      I  guess  I  am  asking  what  did  the  judge  do? 

9  A      The  judge  did  not  order  restitution  and  did 

10  not  order  cooperation. 

1 1  Q      Was  that  result  related  to  the  -  to  some 

12  action  on  the  part  of  the  AUSAs  to  fail  to  support 

13  that  request? 

14  A      I  couldn't  answer  that.   You  would  have  to 

15  talk  to  the  sentencing  judge. 

16  Q      Well,  I  mean  what  do  you  know  about  how  the 

17  decision  was  rendered?  The  victim  impact  statements 

18  were  submitted,  and  then  at  some  point  the  judge 

19  didn't  order  cooperation  and  restitution.   Do  you 

20  have  any  knowledge  as  to  why  that  was? 

21  A      No,  I  don't. 

22  Q      Do  you  know  if  there  was  any  sort  of 
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1  argument  before  the  judge  on  those  issues? 

2  A      I  don't  know  that.    I  did  not  attend  a 

3  hearing. 

4  Q      Now,  in  —  strike  that. 

5  You  said  there  are  pending  civil  fraud 

6  claims  against  Mr.  Kell  and  Mr.  Collier;  is  that 

7  right? 

8  A      There  were  when  I  left  a  month  ago. 

9  Q      Okay.   And  so  as  of  the  time  you  left,  they 

10  were  ongoing? 

1 1  A      Yes. 

12  Q      If  those  actions  are  successful,  will  they 

13  yield  the  same  result  as  a  restitution  order? 

14  A      That  would  be  pure  speculation  on  my  part. 

15  I  have  no  idea. 

16  Q      My  question  is:    The  restitution  request 

17  would  have  been  one  to  have  Kell  pay  money  for  the 

18  harm  he  had  done;  right? 

19  A      Correct. 

20  Q      And  that's  also  the  object  of  the  civil 

21  suit? 

22 A      Correct.   But  the  money  we  are  targeting 


1  largely  belongs  to  --  we  believe  Dr.  Collier  has  it 

2  now. 

3  Q      But  let's  stick  with  Kell  for  the  moment. 

4  So,  it  is  at  least  possible  that  the  civil 

5  suits  —  the  civil  suit  against  Kell  will  reap  the 

6  same  return  as  the  restitution  order  would  have? 

7  A      Anything's  possible. 

8  Q      I  mean,  you  are  going  after  the  same  thing, 

9  though;  right? 

10  A      Yes.    And  spending  a  lot  of  money  in  legal 

1 1  fees  to  do  it. 

12  Q      Now,  was  the  problem  that  you  have  just 

13  described  with  the  AUSAs  and  the  victim  impact 

14  statement  and  these  two  clauses  all  related  to  Dan 

15  Kell,  or  was  it  Kell  and  Collier  jointly? 

16  A      There  were  referrals  on  both  of  them 

17  pending  at  the  same  time.    The  negotiations  did  not 

1 8  coincide  with  --  for  the  plea  arrangements. 

19  Q      Okay,  but  —  oh,  so  was  it  the  Dan  Kell 

20  case  where  the  judge  denied  cooperation  and 

2 1  restitution? 

22  A      As  opposed  to? 
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1  Q      Collier? 

2  A      We  did  not  ask  for  cooperation  in  Collier 

3  case.   We  did  ask  for  restitution. 

4  Q      Was  that  achieved? 

5  A      No. 

6  Q      As  of  the  time  that  the  victim  impact 

7  statement  was  submitted  to  the  judge,  what  did  you 

8  know  about  Mr.  Kell's  personal  financial  resources? 

9  A      Not  much. 

10  Q      So  you  really  didn't  know  at  that  point 

1 1  whether  it  would  be  possible  to  recover  restitution 

12  from  him? 

13  A      We  did  not  know. 

14  Q      Possibly  he  could  have  been  destitute? 

15  A      Anything  is  possible.    He  could  have  had  $6 

16  million. 

17  Q      Other  than  the  ones  you've  described  to  me 

18  so  far,  was  there  any  problem  connected  with  both 

19  Paragould  and  Ms.  Lewis? 

20  A      I  don't  understand  your  question. 

21  Q      Did  you  have  a  problem,  a  gripe  against 

22  Ms.  Lewis  in  connection  with  the  Paragould  matter, 
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1  other  than  the  ones  we  have  been  talking  about  so 

2  far? 

3  A      You  know,  there  may  be  more  facts 

4  associated  with  but  basically  those  same  issues,  no. 

5  THE  WITNESS:    Is  this  a  good  time  for  a 

6  break? 

7  MR.  BARTOLOMUCCI:    If  you  want  a  break  we 

8  will  take  one. 

9  (Recess.) 

10  BY  MR.  BARTOLOMUCCI: 

1 1  Q      Ms.  Day,  after  the  victim  impact  statement 

12  was  submitted  with  the  request  for  cooperation  and 

13  restitution,  to  your  knowledge  did  the  AUSAs  do 

14  something  which  made  it  less  likely  that  the  judge 

15  would  award  those  things? 

16  A      I  have  no  knowledge  of  that. 

17  Q      So  if  Jean  Lewis  had  said  to  the  AUSAs, 

18  look,  we  would  like  to  include  these  two  clauses  or 

19  paragraphs,  do  you  have  any  reason  to  believe  that 

20  the  judge  would  have  ended  up  awarding  those  things? 

21  A      I  only  have  reason  to  believe  that  the 

22  AUSAs  wouldn't  have  been  surprised  by  the  request, 
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1  and  I  believe  would  have  been  more  willing  to  go 

2  along  with  it  if  it  had  been  discussed  from  the 

3  outset. 

4  Q      Well,  when  you  say  willing  to  go  along  with 

5  it,  how  did  that  really  matter  in  this  case?  The 

6  requests  were  included  in  the  victim  impact 

7  statement;  right? 

8  A      Well,  that's  two  questions  you've  asked  me. 

9  Q      Well,  the  question  is:    The  request  was 

10  included  in  the  victim  impact  statement? 

1 1  A      Yes. 

12  Q      It  went  to  the  judge? 

13  A      Yes. 

14  Q      It  was  denied? 

15  A      Yes. 

16  Q      For  reasons  unknown  to  you? 

17  A      Yes. 

18  Q      So,  then,  the  question  is:    What  reason  do 

19  you  have  to  believe  that  things  would  have  been  any 

20  different  if  Jean  Lewis  had  told  the  AUSAs  that  we 

21  want  these  in  there? 

22 A      In  my  experience,  when  an  assistant  United 


1  States  Attorney  or  a  United  States  attorney  makes  a 

2  request,  and  it's  a  joint  request,  they  have 

3  influence  with  judges  to  get  those  things 

4  accomplished. 

5  I  think  there  was  ~  there  would  have  been 

6  a  far  greater  likelihood  that  if  they  had  asked  for 

7  that,  that  it  would  have  happened,  than  if  they  had 

8  been  opposed  to  that,  which  they  were  in  this  case. 

9  Q      So  you  think  the  failure  to  be  awarded 

10  restitution  and  cooperation  may  be  traceable  to  the 

1 1  fact  that  it  was  not  a  joint  DOJ/RTC  request? 

12  A      I  believe  that  may  be  true. 

13  Q      But  it's  true,  isn't  it,  that 

14  Ms.  Carmichael  didn't  even  tell  the  AUSAs  that  she 

15  was  going  to  be  including  these  requests  in  the 

16  victim  impact  statement? 

17  A      That's  true,  but  they  knew  in  advance  of 

18  the  sentencing  hearings. 

19  Q      But  at  that  point,  they  decided  not  to 

20  support  it,  not  to  go  along  with  it? 

21  A      They  decided  that  much  earlier  than  the 

22  sentencing  hearing. 
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1  Q      But  there  had  been  the  conscious  decision 

2  made  not  to  tell  them  that  those  would  be  included  in 

3  the  victim  impact  statement? 

4  A      The  RTC  had  made  that  decision,  yes. 

5  Q      So,  if  you  think  that  a  joint  request  has  a 

6  better  probability  of  success,  then  wouldn't  you  want 

7  to  give  the  AUSAs,  the  Department  of  Justice,  a 

8  heads-up  about  it,  rather  than  sneaking  it  in  there? 

9  A      They  had  already  told  us  at  the  time  of  the 

10  plea  agreements  that  they  emphatically  would  not 

1 1  include  a  cooperation  provision  in  those  agreements. 

12  Q      And  that  was  at  what  point,  prior  to  the 

13  victim  impact  statement  submission? 

14  A      Yes. 

15  Q      And  who  did  they  tell  that  to? 

16  A      Me. 

17  Q      And  they  said  that  was -- was  this  the -- 

18  the  angry  phone  call  that  you  received? 

19  A      No.    It  was  earlier,  at  the  time  of  the 

20  negotiation  of  the  -  what  I  thought  was  the 

21  negotiation  of  the  plea  agreement,  but,  in  fact,  it 

22  had  already  been  signed. 


1  Q      Okay,  and  explain  for  me  why  they  said  they 

2  weren't  going  to  support  that. 

3  A      Because  it  had  never  been  requested 

4  before.   It  was  not  part  of  the  deal.   They  weren't 

5  going  to  do  it. 

6  Q      The  deal  had  or  had  not  been  reached  by 

7  that  point?   That  is  the  deal  with  Kell. 

8  A      I  didn't  know  that,  but  the  plea  agreement 

9  had  already  been  signed. 

10  Q      So  their  position,  in  essence,  was  it  is 

1 1  too  late  to  cut  that  deal  with  Mr.  Kell? 

12  A      No.    That  wasn't  their  position.    Their 

13  position  was  we  are  not  going  to  ask  for  it.    They 

14  didn't  tell  me  they  already  had  a  signed  plea 

15  agreement. 

16  Q      Would  it  have  been  necessary  for  them  to 

17  incorporate  that  within  the  plea  agreement  for  it  to 

18  be  ~  for  them  to  support  those  requests  before  the 

19  judge? 

20  A      They  had  a  provision  in  the  plea  agreement 

21  that  required  Kell  to  cooperate  with  the  United 

22  States  government.    I  called  either  Pat  Harris  or  Ken 
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1  Stoll  --  and  I  can't  remember  which  one  it  was  ~  and 

2  I  asked  him  if  he  would  make  it  clear  at  the 

3  sentencing  hearing  or  by  an  addendum  to  the  agreement 

4  or  by  a  conversation  with  Bud  Storey  or  whomever, 

5  that  RTC  was  included  within  the  United  States 

6  government,  and  he  said  no.    He  would  not  do  that. 

7  Q      Because  it  was  the  first  he  had  heard  of  it 

8  or-- 

9  A      Because  he  said  that  wasn't  part  of  the 

10  deal. 

1 1  Q      Did  you  ask  him  why  it  couldn't  now  be  made 

12  part  of  the  deal? 

13  A      Yes. 

14  Q      What  did  he  say  about  that? 

15  A      He  wasn't  going  to  make  it  part  of  the  deal 

16  because  it  was  a  new  term  in  his  mind,  and  one  that 

17  he  was  not  willing  to  deal  with. 

18  Q      And  was  it  this  which  caused  you  to  suspect 

19  that  he  may  have  had  some  relationship  with  Kell's 

20  attorney  which  was  causing  him  to  oppose  this? 

21  A      I  chose  at  that  point  in  time  to  believe  it 

22  wasn't  our  own  people  selling  us  out,  that  it  had  to 
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1  be  somebody  on  the  outside. 

2  Q      You  thought  at  that  point  that  the  DOJ,  the 

3  AUSAs  were  selling  you  out? 

4  A      Yes. 

5  Q      After  whichever  AUSA  it  was  told  you  no,  we 

6  are  not  going  to  support  your  request  for  cooperation 

7  and  restitution,  did  you  take  this  matter  up  with  one 

8  of  your  supervisors? 

9  A      Yes. 

10  Q      Who  did  you  go  to? 

11  A      I  am  sure  I  talked  to  both  Duane  and 

12  Julie. 

13  Q      And  you  explained  the  situation  to  them? 

14  A      Yes. 

15  Q      What  did  they  tell  you? 

16  A      Try  again.   Call  them  directly.    I  talked 

17  to  them  before  I  made  the  calls,  I  talked  to  them 

18  after  the  calls.   They  said  most  jurisdictions  have 

19  done  this  for  us,  we  find  it  hard  to  believe  that 

20  this  is  not  going  to  happen,  call  them,  explain  to 

21  them,  you  know,  that  we've  done  it  in  the  Western 
District  of  Missouri;  we  have  done  it  in  the  Eastern 
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1  District  of  Missouri;  we  did  it  in  lots  of 

2  jurisdictions,  and  I  did  that. 

3  Q      And  they  were  still  opposed  to  it? 

4  A      That's  correct. 

5  Q      And  did  they  offer  any  reason  besides, 

6  well,  we've  already  reached  the  plea  agreement  and  we 

7  are  just  not  going  to  support  this? 

8  A      Not  other  than  the  other  reasons  I've 

9  already  testified  to  today. 

10  Q      Which  are? 

1 1  A      Which  are  implying  that  RTC  never  asked  for 

12  it.   And  now  suddenly  we  were  asking  for  something 

13  that  had  never  been  part  of  the  deal. 

14  Q      Again,  that's  the  deal  with  Kell? 

15  A      I  don't  know  what  they  meant  by  that  term. 

16  Q      So  they  said,  no,  we  are  not  going  to  do 

17  it,  that's  not  part  of  the  deal,  but  you  don't 

18  understand  exactly  what  that  means? 

19  A      I  took  it  to  mean  part  of  their 

20  arrangements  with  the  RTC. 

21  Q      Did  you  take  it  to  mean  that  they  just 

22  weren't  in  the  business  of  seeking  paragraphs,  you 
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1  know,  provisions  inuring  to  the  benefit  of  the  RTC? 

2  A      I  took  it  to  mean  that  they  had  worked  with 

3  the  RTC  criminal  investigator,  Jean  Lewis.   That  they 

4  had  from  the  RTC  everything  that  they  needed  to  prove 

5  their  case.   That  they  had  their  plea  agreement 

6  negotiated.   That  the  RTC  had  never  suggested  to  them 

7  that  they  were  going  to  ask  for  cooperation  and 

8  restitution.   And  that  they  weren't  going  to  lose 

9  their  deal,  and  their  conviction,  because  RTC 

10  suddenly  decided  they  wanted  cooperation  and 

1 1  restitution. 

12  Q      In  this  conversation  when  they  told  you 

13  they  were  not  we're  not  going  to  support  this,  it  is 

14  not  part  of  the  deal,  did  they  mention  Jean  Lewis? 

15  A      I  don't  remember. 

16  Q      Do  you  remember  how  long  a  term  -  strike 

17  that  --  what  sort  of  sentence  Dan  Kell  received? 

18  A      He  served  six  months  in  a  halfway  house  and 

19  I  think  he  had  another  year  or  two  probation  after 

20  that.   It  may  have  been  a  year.   I  think  he  served  a 

21  year  in  a  halfway  house. 

22  Q      And  then  some  probation? 
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1  A      Yes. 

2  Q      What  about  George  Collier? 

3  A      Same  sentence. 

4  Q      Can  you  summarize  briefly  what  they  had 

5  done? 

6  A      Dr.  Collier  had  multiple  nominee 

7  corporations.   They  borrowed  money  ~  he  and  Dan  Kell 

8  pled  guilty  to  bank  fraud  and  conspiracy  to  commit 

9  bank  fraud  by  exceeding  the  loans  to  borrower 

10  corporations,  making  loans  to  nominee  corporations, 

1 1  and  they  didn't  pay  the  loans  back. 

12  Q      So  Collier  and  Kell,  among  other  things, 

13  borrowed  more  than  they  were  permitted  to  borrow  from 

14  a  single  institution? 

15  A      To  one  borrower.    Kell  didn't  do  the 

16  borrowing.    Kell  was  the  president  of  the 

17  institution. 

18  Q      Oh,  I  see. 

19  A      Dr.  Collier  was  the  borrower. 

20  Q      So  Kell  arranged  for  Collier  to  borrow 

21  large  sums  of  money  which  were  never  repaid? 

22 A      Correct. 
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1  Q      Do  you  have  any  complaints  about  Jean 

2  Lewis's  involvement  in  the  Savers  Federal  matter? 

3  A      1  think  there's  something  she  didn't  handle 

4  very  well  in  that  matter. 

5  Q      What  were  those  things? 

6  A      We  —  she  somehow  received  —  I  will  tell 

7  you  one  particular  incident.   She  received  a  phone 

8  call  somehow  from  a  former  borrower  of  Savers  whose 

9  name  was  R.  Foy,  F-o-y,  Phillips.    Mr.  Phillips  had 

10  been  convicted  of  bank  fraud  in  connection  with  I 

1 1  believe  it  was  Southwest  Savings  in  Texas.   He  lived 

12  in  Houston,  Texas. 

1 3  He  was  going  to  be  sentenced.  He  wanted  to 

14  offer  RTC  cooperation  on  its  civil  claims  that  he 

1 5  knew  were  pending  against  the  former  officers  and 

16  directors  of  Savers. 

17  He  thought  that  by  offering  help  to  the  RTC 

18  to  recover  money  in  the  civil  lawsuit  against  the 

1 9  former  officers  and  directors  of  Savers,  that  his 

20  sentence  would  be  mitigated. 

So,  he  expressed  that  to  Jean  Lewis.   Jean 

22  Lewis  called  me  and  told  me  about  Foy  Phillips's 
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1  telephone  call  and  we  arranged  to  meet  him  in  Houston 

2  and  to  talk  to  him  about  what  information  he  might  be 

3  able  to  provide  that  would  help  on  Savers.   She  did 

4  not  indicate  to  me  in  our  telephone  conversation  that 

5  he  was  interested  in  the  civil  case  that  was  already 

6  on  file  in  Savers  only. 

7  So,  Jean  and  I  agreed  to  meet  in  Houston  on 

8  March  the  17th,  which  I  specifically  remember  because 

9  it  was  St.  Patrick's  Day. 

10  Q      Do  you  know  what  year  that  was? 

11  A      I  think  it  was '93. 

12  And  so  I  flew  to  Houston.    I  did  not 

13  confirm,  by  the  way.   Jean  said  she  would  confirm 

14  with  Mr.  Phillips.    So  I  flew  to  Houston  that  day  to 

15  meet  Foy  Phillips,  went  to  his  office,  he  was  not 

16  expecting  me.   Jean  had  rescheduled  the  meeting  for 

17  her  the  next  day,  the  following  day,  and  so  he  had 

18  nothing  available  and  nothing  to  talk  to  me  about  but 

19  we  did  speak  briefly. 

20  Then  he  told  me  he  was  interested  in 

21  helping  us  with  the  civil  claims.   I  explained  to  him 

22  that  Jean  was  a  criminal  investigator,  had  nothing  to 
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1  do  with  the  civil  claims  in  Savers  and  really 

2  couldn't  offer  him  any  assistance  in  that  capacity. 

3  So  we  worked  with  Mr.  Phillips,  paid  for  him  to  come 

4  up  to  Tulsa  for  an  interview  with  our  outside 

5  counsel.   I  wrote  a  letter  to  the  sentencing  judge  on 

6  his  behalf. 

7  Jean  went  down  the  next  --  the  1 8th  or  the 

8  19th,  took  a  bunch  of  boxes  from  him,  took  them  back 

9  to  Kansas  City.    Did  not  advise  me  or  anybody  else 

10  that  she  had  taken  them. 

1 1  When  I  wrote  the  letter  to  the  sentencing 

12  judge  on  behalf  of  Mr.  Phillips  and  told  him  that  I 

13  thought  it  would  be  in  RTC's  best  interest  for  him  to 

14  remain  mobile  so  that  he  could  testify  because  we 

15  were  set  for  trial  and  he  had  some  testimony  that 

16  would  have  been  helpful  to  us  in  that  case. 

17  I  received  a  phone  call  back  from  the 

18  United  States  Attorney  Ian  Dewaal  in  the  Washington 

19  white  collar  fraud  unit,  who  had  prosecuted  or  gotten 

20  a  conviction  on  Mr.  Phillips  --  I  think  he  pled 

21  guilty,  actually  -  and  he  wanted  to  know  who  I  was, 

22  why  I  was  writing  this  letter,  that  he  had  already 
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1  spoken  to  the  RTC  person  who  was  in  charge  of  all 

2  civil  matters  arising  out  of  Savers  and  that  that 

3  person  was  Jean  Lewis,  and  who  the  heck  was  I  calling 

4  him  and  writing  and  doing  anything?   Which  obviously 

5  surprised  me  since  Jean  is,  first  of  all,  not  a 

6  layer,  and  secondly,  not  involved  in  any  civil 

7  matters.   And  so  I  corrected  him.    And  he 

8  discontinued  talking  with  Jean  after  that. 

9  Q      What  was  this  U.S.  Attorney's  name  again? 

10  A      Ian,  I  think  it  is  I-a  —  maybe  two  As  ~ 

1 1  -n,  D-e-w-a-a-1,  Dewaal. 

12  Q      So  he  was  concerned,  one,  that  you  had  sent 

13  this  letter  to -- 

14  A      The  sentencing  judge. 

15  Q      Of  Foy  Phillips? 

16  A      Correct. 

17  Q      And  that  he  didn't  know  who  you  were,  why 

1 8  you  were  writing  this  letter? 

19  A      Right. 

20  Q      And  he  told  you  that  he  had  been  dealing 

21  with  Jean  Lewis,  who  he  believed  was  the  person  in 

22  charge  of  civil  matters  related  to  Savers  Federal? 
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1  A      Correct. 

2  Q      Was  he  upset  that  a  letter  had  been  sent  at 

3  all  or  just  that  he  didn't  know  you  were  going  to  do 

4  it? 

5  A      He  was  upset  that  the  letter  was  sent. 

6  Q      And  why  was  that? 

7  A      He  didn't  want  any  leniency  for  Foy 

8  Phillips. 

9  Q      Had  you  ever,  prior  to  that  time,  sent  a 

10  letter  to  a  sentencing  judge  requesting  leniency  -- 

11  A      I  don't  believe  I  requested  leniency, 

12  really,  I  just  expressed  to  the  judge  that  he  was 

13  helping  us,  and  that  if  he  would  have  access  to  the 

14  records  in  advance  of  our  trial  it  would  be  helpful 

15  to  us.   And  no,  I  don't  believe  I  had  done  that 

16  before. 

17  Q      Did  you  make  the  decision  to  send  that 

18  letter  on  your  own? 

19  A      Yes. 

20  Q      You  didn't  consult  with  any  supervisors 

21  about  it? 

A      I  may  have  told  Duane.   I  am  not  sure. 
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1  Q      Did  you  make  any  effort  to  contact  someone 

2  in  the  DOJ  prior  to  sending  the  letter,  about  the 

3  notion  that  you  would  send  one? 

4  A      No. 

5  Q      Did  you  not  think  they  would  be  interested 

6  in  knowing  that  you  were  going  to  do  something  like 

7  that? 

8  A      I  thought  they  might  be  interested  in  it, 

9  but  I  wasn't  asking  for  leniency,  really.   I  didn't 

10  see  a  problem  with  it. 

1 1  Q      What  was  the  purpose  of  the  letter? 

12  A      To  keep  Mr.  Phillips  available  as  a  witness 

13  at  our  trial,  which  at  that  point  had  been  set.    I 

14  can't  remember  what  date,  but  we  had  a  trial  setting, 

15  and  I  wanted  him  to  be  available  to  help  us  go 

16  through  the  massive  amounts  of  records  and  stuff  that 

17  we  had  still  not  totally  reviewed  and  explain  the 

18  fairly  complex  transaction  to  us. 

19  Q      So  your  letter,  did  it  request  something  of 

20  the  sentencing  judge? 

21  A      I  would  have  to  read  the  letter  again.   I 

22  don't  recall  that  it  actually  requested  anything.    I 
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1  think  it  just  made  the  sentencing  judge  aware  that 

2  Mr.  Phillips  was  cooperating  and  that  it  would  be 

3  helpful  to  us  if  he  could  remain  accessible  to  us. 

4  Q      What  do  you  mean  by  that,  at  liberty? 

5  A      No,  just  that  perhaps  he  could  be  like  in  a 

6  halfway  house  or  something,  although  I  didn't  ask 

7  that  he  be  put  in  a  halfway  house,  but  that's  what  I 

8  was  thinking. 

9  Q      Did  you  have  some  reason  to  believe  that  he 

10  couldn't  be  produced  for  use  in  your  proceedings  when 

1 1  the  time  came? 

12  A      It  wasn't  so  much  the  concern  as  having  him 

13  as  a  witness  as  having  his  assistance  in  going 

14  through  a  warehouse  full  of  documents. 

15  Q      I  see.   You  wanted  him  to  not  be  in  prison 

16  or  similar  circumstances  so  that  he  would  be 

17  available  to  help  with  your  investigation? 

18  A      Well,  to  help  with  our  trial  preparation. 

19  Q      Trial  preparation. 

20  Okay,  so  then  you  really  were  requesting 

21  something,  that  he  not  be  made  unavailable  for  ~  to 

22  you? 


6482 

69 

1  A      I  suppose  indirectly.   I  didn't  phrase  it 

2  in  those  terms.    It  was  more  of  a  statement. 

3  Mr.  Phillips  had  been  convicted  or  pled  guilty, 

4  whichever  it  was,  years  earlier.   He  just  had  never 

5  been  sentenced.   It  had  gone  on  for  a  long  time  and  I 

6  didn't  see,  given  those  circumstances,  that  it  would 

7  be  that  much  to  ask  the  judge  to  let  him  be  available 

8  for  another  two  or  three  months  when  he  had  already 

9  been  out  over  two  years. 

10  Q      And  was  Mr.  Dewaal  angry  that  you  had  sent 

1 1  that  letter? 

12  A      Initially  he  was,  but  after  I  explained  it 

13  to  him  he  wasn't. 

14  Q      What  did  you  explain  to  him,  just  what  you 

15  have  told  me,  that  you  wanted  him  available, 

16  et  cetera? 

17  A      That's  correct,  and  that  we  had  a  trial 

18  scheduled,  and  that  he  had  not  called  us  until  very 

19  late  in  the  game,  and  we  just  ~  the  volume  of 

20  documents  was  too  much  for  us  to  deal  with  to  get  any 

21  useful  purpose  out  of  without  him. 

22 Q      Did  Mr.  Dewaal  say  anything  to  the  effect 
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1  of  why  didn't  you  call  me  first? 

2  A      I  don't  remember  that. 

3  Q      And  tell  me  again,  why  you  didn't  try  to 

4  contact  whoever  it  was  that  was  responsible  for  the 

5  Phillips  case  in  DOJ? 

6  A      I  didn't  see  any  reason  to  because  I  wasn't 

7  really  interfering  with  their  sentencing  request.   I 

8  didn't  feel  that. 

9  Q      Did  all  of  this  happen  before  or  after  the 

10  Paragould  matter? 

11  A      It  was  sort  of  during.    Paragould  lasted 

12  for  a  while. 

13  Q      I  mean  specifically  the  brouhaha  with  the 

14  U.S.  Attorneys  in  the  Paragould  matter. 

15  A      I  think  that  this  came  first,  but  it  was 

16  all  very  close  together. 

17  Q      After  Dewaal  had  told  you  that  Lewis  had 

18  represented  to  him  that  she  was  the  lead  civil  person 

19  on  Savers  Federal,  did  you  talk  to  Lewis  about  it? 

20  A      No,  I  talked  to  Julie  and  she  talked  to 

21  Richard  Iorio.    I  believe  that  Julie  may  have  talked 

22  to  Richard. 
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1  Q      So  you  told  Julie,  you  believe  she  had  a 

2  conversation  with  Mr.  Iorio.    Strike  that. 

3  Did  you  ever  subsequently  have  a 

4  conversation  with  anyone  about  this  matter,  about 

5  Lewis's  purported  representation  of  herself  as  the 

6  civil  leader  on  Savers  Federal? 

7  A      I  am  sure  I  have,  but  I  couldn't  tell  you 

8  who  or  when. 

9  Q      Well,  did  anyone  tell  you  ~  strike  that. 

10  Did  anyone  ever  tell  you  what  Lewis  had  to 

1 1  say  about  — 

12  A      No. 

13  Q      So,  it  is  possible  that  Lewis  really  didn't 

14  say  that? 

15  A      I  have  no  reason  to  believe  that  she  didn't 

16  say  it. 

17  Q      All  you  have  to  really  go  on  is  --  well,  I 

18  don't  mean  to  --  all  that  you  know  of  it  is  what  you 

19  heard  from  Mr.  Dewaal? 

20  A      That's  correct. 

21  Q      And  did  Mr.  Phillips  subsequently  become 

22  available  to  you  for  your  trial  preparation? 


1  A      He  helped  us  some,  but  then  he  did  go  serve 

2  time.   I  don't  remember  how  much  but  we  settled  the 

3  case,  so  it  became  unnecessary. 

4  Q      But  you  never  spoke  to  Lewis  about  what  she 

5  had  said  to  Mr.  Dewaal? 

6  A      No. 

7  Q      From  what  you've  described  to  me  so  far, 

8  you  wrote  the  letter,  Mr.  Dewaal  was  a  little 

9  concerned  or  upset  that  you  had  done  that  because  he 

10  didn't  know  who  you  were.   You  explained  your  role 

1 1  and  then  he  was  fine  with  it,  with  what  you  had  done? 

12  A      Yes.   That's  the  way  I  recall  it. 

13  Q      So,  what  is  the  source  of  your  complaint 

14  against  Ms.  Lewis  with  respect  to  all  this? 

15  A      It  is  difficult  to  work  with  people  who  you 

16  can't  trust.    And  given  the  grief  that  I  was  going 

17  through  at  the  time  over  Paragould,  and  another 

18  matter  that  had  happened  with  Fayetteville,  and  then 

19  this  happened,  I  had  ~  I  was  very  concerned  about 

20  the  way  Jean  Lewis  was  representing  herself  to 

21  people,  and  representing  ~  representations  that  she 

22  appeared  to  be  making  on  behalf  of  the  agency. 
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1  Q      Okay,  but  trying  to  set  aside  Paragould  and 

2  problems  in  connection  with  any  other  S&L,  just 

3  focusing  on  Savers  Federal,  really  the  concern  that 

4  you  had  was  about  her  possible  misrepresentation 

5  to  —  about  her  role  to  Mr.  Dewaal? 

6  A      Well,  first  of  all,  I  don't  think  you  can 

7  set  aside  Paragould,  because  Paragould  is  what 

8  started  the  difficulties  that  I  was  having  working 

9  with  Jean  Lewis,  and  so  this  was  something  that  was 

10  thrown  in  in  the  middle  of  an  ongoing  problem  with 

1 1  Paragould.   So  I  think  that  it  is  unfair  to  take  it 

12  out  of  that  context,  because  my  reaction  was  based 

13  upon  that  and  a  course  of  conduct. 

14  Q      Did  there  ever  come  a  time  where  you  just 

15  sat  down  or  called  Jean  Lewis  and  said  look,  we  need 

16  to  work  together  on  these  things? 

17  A      There  was  a  time  that  it  was  discussed  in  a 

18  public  forum  between  Jean  and  I. 

19  Q      No,  I  am  not  asking  about  a  public  forum, 

20  but  what  I  am  asking  is,  did  you  take  some  steps 

21  directly  with  Lewis  to  try  to  resolve  these  problems 

22  you  were  having  about  information  and  sharing  thereof 
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1  and  that  sort  of  thing? 

2  A      I  did  during  the  time  that  I  was  trying  to 

3  get  information  about  the  plea  agreements  on 

4  Paragould,  yes.    I  tried  working  with  Jean,  and  we 

5  worked  better,  I  think,  on  the  victim  impact 

6  statement  than  we  did  on  Dr.  Collier,  which  followed 

7  Kell,  but  there  was  a  great  amount  of  distrust. 

8  Q      At  least  on  your  side? 

9  A      Yes,  I  believe  so.    And  not  only  on  just  my 

10  side,  but  our  section. 

1 1  Q      You  don't  know  what  became  of  this 

12  conversation  between  Iorio  and  Yanda? 

13  A      I  am  not  even  sure  there  was  a 

14  conversation. 

15  Q      You  raised  this  with  Ms.  Yanda,  and  you 

16  think  she  might  have  called  Iorio  but  you  are  not 

1 7  sure? 

18  A      That's  correct. 

Q      Was  there  another  problem,  in  your 

20  estimation,  working  with  Jean  Lewis  on  -  in 

21  connection  with  First  Federal,  Fayetteville? 

A      She  had  a  problem  with  me  on  that  one. 
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1  Q      Why  don't  you  tell  us  what  that  was. 

2  A      It  was  in,  I  believe,  late  February  of 

3  199  --  I  think  it  was  1992  but  it  might  have  been 

4  1993.    We  tried -- we  were  set  for  trial  and  actually 

5  did  try  a  director  and  officer  liability  case  against 

6  the  former  officers  and  directors  of  First  Federal 

7  Savings  &  Loan  of  Fayetteville,  Arkansas.    We  tried 

8  it  in  Fayetteville.   It  was  the  first  case  that  the 

9  Kansas  City  office  had  ever  gone  to  trial  on,  so 

10  everyone  was  abuzz  about  it,  like  investigations. 

1 1  One  of  the  civil  investigators  on  that 

12  case,  Leslie  Tieszen,  T-i-e-s-z-e-n,  worked  with 

13  Jean,  and  was  friends  with  Jean,  and  Leslie  attended 

14  the  trial.   She  and  I  were  in  Fayetteville,  Arkansas 

15  for  about  10  days  or  so.    The  trial  was  a  negligence 

16  case,  simple  negligence  case.   We  had  no  allegations 

17  of  fraud,  misconduct,  wrongdoing.    If  we  had,  we  may 

18  have  been  able  to  win  the  case  but  we  didn't  have  any 

19  information  on  that.    I  had  never  seen  any  criminal 

20  referrals  on  this  case. 

21  After  the  trial,  after  the  verdict  came  in 

22  and  we  lost,  our  outside  counsel,  Lance  Stockwell, 


1  made  a  statement  to  the  press  that  he  believed  that 

2  the  reason  that  we  had  not  prevailed  was  that  we  were 

3  unable  to  show  fraud,  misconduct,  insider  abuse, 

4  dishonesty  and  that  for  that  reason  the  jury  did  not 

5  find  in  our  favor. 

6  After  he  made  that  statement  Jean  Lewis 

7  sent  —  apparently  was  in  contact  with  the  AUSA  in 

8  Arkansas  again  —  and  remember,  the  timing  on  this  is 

9  within  a  week  ~  she  received  information  from  the 

10  U.S.  Attorney  in  Arkansas  and  they  said  we  are  not 

1 1  going  to  pursue  the  criminal  referral  that  you  gave 

12  us  on  Delbert  Alan,  who  was  one  of  the  defendants  in 

13  our  case,  and  the  reason  we  aren't  going  to  pursue  it 

14  is  because  RTC  through  its  outside  counsel  has 

15  already  made  statements  that  there  was  no  fraud, 

16  there  was  no  misconduct,  there  was  no  dishonesty,  and 

17  so  sorry  but  here  is  your  referral  we  are  not  taking 

18  it. 

19  She  was  unhappy  about  that.    Sent  a  copy 

20  through  E-mail  or  otherwise,  I  am  not  sure,  to 

21  Richard  Iorio.    Richard  sent  it  to  J.T.    It  came  to 

22  me.   They  were  upset  that  I  had  allowed  Lance 
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1  Stockwell  to  make  those  comments.   But  Jean  had  never 

2  copied  any  of  us  on  the  criminal  referral;  had  never 

3  told  me  about  the  criminal  referral;  nobody  in  our 

4  section  had  any  idea  that  this  referral  even 

5  existed.   Obviously  if  I  had  known  that  there  was  a 

6  shred  of  evidence  of  that  kind  against  one  of  my 

7  defendants,  I  would  certainly  have  utilized  it  in  the 

8  trial. 

9  Q      Let  me  stop  you  there  and  try  to  fill  in 

10  some  of  the  missing  parts,  at  least  that  I  see. 

1 1  You  said  this  trial  was  in  either  '92  or 

12  '93? 

13  A      I  believe  it  was  '9  --  gosh,  maybe  it  was 

14  '92.   No,  I  take  it  back.    It  was  '93.    We  filed  the 

15  lawsuit  in  '92,  we  tried  it  the  next  year  in  '93. 

16  Q      Do  you  know  what  month  it  was? 

17  A      Late  February,  early  March. 

1 8  Q      Who  were  the  defendants  in  the  case? 

19  A      There  were  several  of  them.    I  will  try  to 

20  remember  most  of  names.   The  name  of  the  case  is  RTC 

21  against  A. P.  Eason,  E-a-s-o-n,  et  al.   Delbert  Alan 

22  was  a  defendant,  Joe  Upchurch  -  I  may  not  be  able  to 


78 


1  remember  the  other  names.   There  were  seven  or  eight 

2  of  them. 

3  Q      Okay.   And  you  said  that  Lewis  prepared  a 

4  related  criminal  referral? 

5  A      She  prepared  a  criminal  referral  on  Delbert 

6  Alan  in  connection  with  ~  I  think  it  was  a  sale  and 

7  lease-back  of  the  office  building  that  First  Federal 

8  was  in  in  Fayetteville  alleging  some  criminal 

9  misconduct. 

10  Q      Her  criminal  referral  was  one  about  Delbert 

1 1  Alan  and  First  Federal  of  Fayetteville? 

12  A      Yes. 

13  Q      Do  you  know  when  she  prepared  that? 

14  A      I  don't.    Before  the  trial. 

1 5  Q      When  did  you  first  learn  of  it? 

16  A      After  the  trial. 

17  Q      How  long  thereafter? 

18  A      Within  a  week. 

19  Q      And  what  was  the  allegation  made  in  the 

20  criminal  referral? 

21  A      I  don't  remember  the  specifics  of  it. 
Q      How  about  generally? 
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A      I  believe  that  he  somehow  profited  by  this 
refinance  and  lease-back.  I  don't  remember  the 
specifics  of  it. 

Q      Had  you  ever  ~  strike  that. 

Did  you  ever  read  that  criminal  referral? 

A      After  the  fact.   After  the  trial. 

Q      You  did  read  it? 

A      Yes,  I  did. 

Q      You  said  you  lost  the  case? 

A      We  lost  the  D&O  case,  yes. 

Q      Against  all  the  defendants? 

A      Yes. 

Q      And  you  said  you  were  litigating  a 
negligence  theory? 

A      And  gross  negligence  and  breach  of 
fiduciary  duty. 

Q      So  it  was  a  suit  against  all  insiders  or 
directors  for  failing  to  properly  manage  the  S&L? 

A      And  underwrite  particular  loans,  yes. 

Q     Now,  who  was  this  outside  counsel  you 
referred  to? 

A      He  worked  at  that  time  for  a  law  firm 

80 
called  Boesche,  B-o-e-s-c-h-e,  McDermott, 
M-c-D-e-r-m-o-t-t,  in  Tulsa,  Oklahoma. 

Q      And  his  name  was  Stockwell? 

A      Yes. 

Q      Do  you  remember  his  first  name? 

A      Lance. 

Q      Lance  Stockwell.   So  what  was  his  actual 
role  in  the  case? 

A      He  was  lead  trial  counsel. 

Q      So  he  actually  did  the  trial  itself? 

A      Yes. 

Q      And  afterwards  he  made  a  statement  that  you 
referred  to? 

A      To  the  press,  to  the  local  ~  I  think  it 
was  the  Fayetteville  Democrat-Gazette  or  something 
like  that. 

Q      What  exactly  did  he  say,  to  the  best  of 
your  recollection? 

A      The  substance  of  it  was  that  the  defendant 
directors  were  not  guilty  of  fraud,  misconduct, 
insider  abuse,  personally  profiting  from  anything. 
That  it  was  just  a  negligence  case. 
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1  Q     Why  did  he  make  that  statement? 

2  A      I  believe  that  it  was  in  connection  with  — 

3  you  know,  it  is  not  a  true  savings  and  loan  fraud 

4  case,  and  maybe  that's  why  the  jury  didn't  like  it. 

5  I  think  it  was  just  speculation  on  his  part.  I  think 

6  he  was  asked  why  do  you  think  you  lost. 

7  Q      And  he  said  it  was  because  —  well,  this  is 

8  just  a  negligence  or  gross  negligence  case.  We 

9  didn't  have  ~  it  wasn't  a  case  about  fraud  for 

10  breach  of  fiduciary  duty? 

11  A      I  believe  that's  pretty  much  the  substance 

12  of  it,  but  you  would  have  to  really  read  the  article 

13  to  ~  he  did  make  the  comment  about  no  fraud  in  there 

14  for  sure,  which  is  what  created  the  problem. 

15  Q      Say  that  again,  please? 

16  A      He  did  make  the  comment  about  no  fraud, 

17  which  is  what  created  the  problem,  I  believe,  with 

18  Jean. 

19  Q     So,  to  be  precise  here,  he  said  there  was 

20  no  fraud  as  opposed  to  we  didn't  have  proof  of  fraud? 

21  A      I  can't  say  that  for  sure,  not  without 

22  reading  the  article  again. 


1  Q      I  think  earlier  you  said  something  to  the 

2  effect  that  Lewis  was  unhappy  that  you  had  allowed 

3  Stockwell  to  make  the  statements? 

4  A      Yes. 

5  Q      What  did  you  mean  by  you  "had  allowed"  him 

6  to  make  the  statements? 

A      I  don't  think  she  said  it  about  me  in 

8  particular.  I  think  her  comment  was  about  PLS  should 

9  control  their  outside  counsel  and  make  sure  that  they 

10  don't  make  statements  to  the  press  like  this. 

1 1  Q      Had  you  been  involved  in  any  other  case 

12  where  outside  counsel  had  made  a  statement  to  the 

13  press  expressing  reasons  why  the  case  had  been  lost? 

14  A      No. 

15  Q      Were  you  present  when  Stockwell  made  that 

16  statement? 

17  A      No. 

18  Q      How  did  you  find  out  about  it? 

A      When  I  got  the  information  through  Jean 

20  Lewis. 

Q      And  the  information  was  Jean  Lewis 

22  expressing  her  displeasure  that  he  had  said  this  or 
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she  was  referencing  a  declination  by  the  U.S. 
Attorney? 

A      That  —  yes,  and  blaming  the  declination  on 
the  fact  that  Lance  Stockwell  had  made  those 
comments,  which  is  what  the  U.S.  Attorney  said,  AUSA 
said. 

Q      What  did  you  say  to  Ms.  Lewis  after  she 
said  that  to  you? 

A      I  am  not  sure  I  ever  talked  to  her  about 
it.   I  don't  know. 

Q     So,  you  and  Lewis  never  had  a  conversation 
about  the  Stockwell  comment  and  its  relationship  to 
the  declination  of  her  referral? 

A      I  can't  say  that  we  never  did,  but  I  don't 
recall  ever  talking  to  her  about  it. 

Q      Now,  is  it  your  testimony  that  she 
concealed  the  existence  of  this  referral  from  you? 

A      No.   I  didn't  use  the  word  "conceal." 

Q      I  am  asking  you  whether  that's  your 
testimony? 

A      She  never  ~  she  did  not  forward  it  to  me. 

Q      Was  it  her  practice  to  forward  referrals  to 
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1  you? 

2  A      No. 

3  Q      Were  these  ~  was  there  any  sort  of 

4  computerized  record  of  referrals  which  had  been 

5  prepared  or  submitted  that  you  would  have  had  access 

6  to? 

7  A      No,  not  that  I  had  access  to. 

8  Q      Are  you  saying  there  was  a  computerized 

9  record? 

10  A  There  is  now. 

1 1  Q  Was  there  then? 

12  A  I  don't  know.   I  don't  know. 

13  Q  Was  there  someone  on  the  PLS  side  who  was 

14  responsible  for  keeping  track  of  what  criminal 

1 5  referrals  were  being  prepared? 

16  A      The  criminal  coordinator. 

17  Q      Karen  Carmichael? 

18  A      I  don't  know  if  she  was  then.   She  might 

19  have  not  been  in  the  Kansas  City  office  yet.   I  can't 

20  remember.  It  falls  in  between  there. 

21  Q      But  there  was  a  criminal  coordinator? 

22  A      Yes. 
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1  Q     And  she  is  really  sort  of  the  liaison 

2  between  PLS  and  criminal  investigations;  is  that 

3  accurate? 

4  A      I  think  it  is  designed  to  be  that  way. 

5  Q      Okay.   You  don't  remember  who  the  criminal 

6  coordinator  was,  though,  at  the  time  of  the  cite 

7  against  Eason,  et  al.? 

8  A      I  really  don't.   I'm  sorry.   It  switched 

9  around  in  there  sometime. 

10  Q      Do  you  know  if  Karen  Carmichael  was  in  the 

1 1  Kansas  City  office  at  that  time  or  the  Overland 

12  office? 

13  A      Karen  Carmichael  came  to  Kansas  City  when 

14  the  Tulsa  office  closed. 

15  Q      Which  was  when? 

16  A      That's  the  question  I  can't  answer.   If  I 

17  could  answer  that  question  I  could  tell  you  who  the 

18  criminal  coordinator  was. 

19  I  think  ~  I  think  they  came  to  Kansas  City 

20  in  the  summer  of  '93,  I  believe. 

21  Q      Wasn't  Lewis  in  the  Tulsa  office? 

22 A      Initially,  until  they  closed  and  then  she 


86 


1  came  to  Kansas  City. 

2  Q      I  think  you  told  me  that  she  came  over  to 

3  Kansas  City  in  June  or  July  of  '91? 

4  A      No,  that's  when  she  started  in  Tulsa. 

5  Q      So  you  —  I  think  I  had  asked  you  when  did 

6  you  meet  her,  and  you  met  her  when  she  was  in  Tulsa 

7  at  the  time? 

8  A      Yes. 

9  Q      Did  Karen  Carmichael  have  any  involvement 

10  in  this  lawsuit  that  we  are  talking  about,  the  Eason 

1 1  case? 

12  A      No. 

13  Q      Did  you  ever  ask  anyone,  prior  to  the  onset 

14  of  the  case,  whether  there  was  a  criminal  referral 

15  that  might  be  related  to  it? 

16  A      In  a  more  generic  context,  I  know  that  I 

17  had  discussions  that  Leslie  Tieszen  was  included  in 

1 8  about  how  we  needed  to  have  stronger  evidence  to  make 

19  our  case  better  ~  evidence  of  fraud,  misconduct, 

20  that  sort  of  thing  ~  and  she  worked  in 

21  investigations. 

Q      Leslie  was  in  criminal  investigations? 
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1  A      No,  she  was  a  civil  investigator. 

2  Q      Civil  investigator.   So  she  didn't  have 

3  anything  to  do  with  the  preparation  of  the  referral 

4  or  is  that  true? 

5  A      Not  to  my  knowledge.   I  don't  know.   Not  to 

6  my  knowledge. 

7  Q      You  never  asked  anyone,  is  there  a  criminal 

8  referral  related  to  our  civil  case? 

9  A      No. 

10  Q      Were  you  the  lead  PLS  attorney  on  this 

1 1  case? 

12  A      On  the  Fayetteville  case? 

13  Q      Yes. 

14  A      I  was  the  only  PLS  attorney  on  that  case. 

15  Q      And  did  you  ever  make  any  inquiries  as  ~ 

16  of  the  criminal  investigators  as  to  whether  they  had 

17  done  any  work  on  that  institution? 

18  A      No,  I  would  have  no  reason  to.    I  mean,  if 

19  we  had  referrals  they  would  have  been  in  my  files. 

20  They  weren't  in  my  files. 

21  Q      Why  do  you  ~  why  is  it  your  understanding 

22  that  they  would  have  been  in  your  files? 


1  A      They  were  supposed  to  be  forwarded  to  us. 

2  Q      Okay,  so  what  you  are  telling  me  is  that 

3  every  criminal  referral  was  supposed  to  be  forwarded 

4  to  you? 

5  A      That's  correct. 

6  Q      Would  they  go  to  you  personally  or  to 

7  first  --  first  to  someone  else  in  PLS  who  then,  say, 

8  doled  them  out  to  the  attorneys  responsible  for  the 

9  particular  thrifts? 

10  A      Well,  that  varied  depending  upon  whether  it 

1 1  was  before  the  criminal  coordinator  was  in  PLS  or 

12  after  the  criminal  coordinator  was  in  PLS,  because 

13  when  the  commercial  legal  department  had  the  criminal 

14  coordinator  responsibility,  it  will  normally  just 

1 5  copy  the  PLS  attorney  with  it  in  interoffice  mail  or 

16  whatever. 

17  Q      So  you  are  saying  there  were  two  different 

1 8  policy  regimes  about  the  transfer  of  the  criminal 

19  referrals  from  criminal  to  PLS? 

20  A      I  can't  tell  you  what  the  policies  were 

21  because  I  was  never  subject  to  those  policies.   I  can 

22  tell  you  what  the  practice  was. 
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1  Q      And  are  you  saying  that  ~  strike  that. 

2  To  your  knowledge,  did  you  receive  every 

3  other  referral  that  criminal  investigations  prepared 

4  with  the  exception  of  First  Federal? 

5  A      No,  I  have  no  assurance  that  I  received  all 

6  of  them. 

7  Q      But  you  received  some? 

8  A      Yes. 

9  Q      But  you  don't  know  whether  that  would  have 

10  been  some,  most  or  99  percent? 

11  A      I  don't  know,  but  I  believe  it  to  be  most, 

12  based  upon  information  I  have  later  seen,  database 

13  entries  of  referrals  that  have  been  made. 

14  Q      I  want  to  go  back  to  the  point  about  what 

15  inquiries,  if  any,  you  made  with  criminal 

16  investigators.   Once  you  got  the  case,  you  knew  you 

17  didn't  have  a  criminal  referral  relating  to  First 

18  Federal,  Fayette vi lie. 

19  Did  you  wonder  whether  there  might  be  any 

20  in  progress? 

21  A      We  had  many,  many  cases  where  there  were  no 

22  criminal  referrals.  Many  institutions. 
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1  Q      So  you  never  asked  anyone  on  the  criminal 

2  side  are  you  working  on  First  Federal? 

3  A      No. 

4  Q      Did  you  ask  anyone  in  PLS,  do  you  know  if 

5  criminal  is  investigating  First  Federal? 

6  A      I  would  have  no  reason  to  do  that. 

7  Q      Isn't  it  possible  that  the  criminal 

8  investigators  would  be  pursuing  an  investigation  that 

9  might  be  related  to  your  work? 

10  A      That's  right,  and  if  so,  they  should 

1 1  provide  me  with  that  information. 

12  Q      And  why  would  they  know  what  you  were 

13  investigating? 

14  A      They  wouldn't  have  to.    I'm  not  -  that 

15  doesn't  make  any  sense. 

16  Q      Not  what  you  were  investigating  but  what 

1 7  cases  you  were  working  on? 

18  A      Because  they  have  lists  of  them. 

19  Q      And  you  had  no  lists  of  what  they  were 

20  working  on? 

21  A      No. 

Q      So  you  are  saying  all  the  information  was 
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1  supposed  to  flow  from  criminal  investigations  to  PLS, 

2  just  ~  a  one-way  stream? 

3  A      It  wasn't  one-way.   I  believe  that  I 

4  testified  that  we  gave  them  lists  of  our  active 

5  matters.   We  had  what  was  called  an  ATS,  an  authority 

6  to  sue  ~  settle,  chronology  that  told  them  what  we 

7  were  working  on,  what  cases  had  been  filed  and  which 

8  ones  we  were  getting  ready  to  file  so  they  had  that 

9  information. 

10  Q      And  your  complaint  is  that  the  criminal 

1 1  referral  pertaining  to  First  Federal,  Fayetteville 

12  was  never  given  to  you? 

13  A      I  believe  when  we  started  this  line  of 

14  questioning,  I  characterized  this  as  this  was  a 

15  situation  where  Jean  had  a  problem  because  my  ~  our 

16  outside  counsel  had  made  a  statement  that  had  caused, 

17  in  her  opinion,  one  of  her  referrals  to  not  be 

18  pursued.   If  I  have  a  problem  at  all,  it's  the  sort 

19  of  hypocritical  nature  of  her  behavior,  by  expecting 

20  me  to  be  aware  of  a  referral  and  to  protect  a 

21  referral  that  she  had  never  even  copied  me  on. 

22 Q      Okay,  so  you  are  not  telling  us  that 
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1  anything  Lewis  did  or  didn't  do  caused  a  problem  for 

2  you;  that  she  had  a  problem  which  she  attributes  to 

3  the  statement  that  Stockwell  made? 

4  A      It  could  have  been  helpful  to  me,  an  $8 

5  million  trial,  but  I  didn't  have  a  problem  with  it. 

6  Q      Am  I  correct  that  you  said  here  that  you 

7  never  had  a  conversation  with  Jean  Lewis  about  the 

8  declination  of  her  referral? 

9  A      I  don't  believe  that  I  did.    I  don't  recall 

10  ever  talking  with  her  about  that. 

1 1  Q      Yet  you  ~  it  was  your  understanding  that 

12  she  was  unhappy  with  you? 

1 3  A      Her  correspondence  would  indicate  that, 

14  yes. 

15  Q      What  correspondence  is  that? 

16  A      The  E-mail  that  she  sent  to  Richard,  which 

17  he  in  turn  sent  through  J.T.  to  Julie  to  me. 

1 8  Q      And  were  there  further  conversations  about 

19  this  matter  that  you  were  party  to  after  you  received 

20  that  E-mail? 

21  A      Yes,  there  were  discussions  with  Julie, 

22  Duane,  probably  others.   I  don't  remember. 
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1  Q      Did  you  ever  talk  to  anyone  on  the  criminal 

2  investigations  side  about  it? 

3  A      Probably.    I  have  a  lot  of  friends  over 

4  there.   Probably  did. 

5  Q      I  am  just  asking  if  you  remember. 

6  A      No. 

Q      Do  you  have  any  understanding  about  why  the 

8  Department  of  Justice  would  decide  not  to  pursue  a 

9  criminal  referral,  or  this  --  why  they  decided  not  to 

10  pursue  this  criminal  referral  because  of  a  statement 

1 1  that  Stockwell  made? 

12  A      I  can't  answer  that.   I  don't  know. 

13  Q      What  was  your  reaction  when  you  heard  that 

14  the  U.S.  Attorney's  Office  had  apparently  decided  not 

1 5  to  prosecute  the  case  and  they  were  saying  that  it 

16  was  because  of  what  Stockwell  had  said? 

17  A      My  reaction  was,  I  can't  believe  there  was 

18  a  criminal  referral  on  one  of  these  defendants  and  I 

19  didn't  know  about  it. 

20  Q      After  you  had  that  thought,  did  you  do  any 

21  thinking  about  the  Department  of  Justice's  decision? 

22 A      No.    I  still  tried  to  get  over  my  own 
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1  loss. 

2  Q      Was  a  --  strike  that. 

3  After  you  lost  the  case  we  have  been 

4  talking  about,  was  there  ever  a  second  attempt  to  go 

5  after  any  of  these  defendants  on  different  claims? 

6  A      No. 

Q      Did  you  or  anyone  else  in  PLS  look  at  the 

8  criminal  referral  with  an  eye  toward  thinking  about 

9  filing  different  claims  against  them? 

10  A      The  Delbert  Alan  criminal  referral? 

1 1  Q      Yes. 

12  A      I  read  it,  but  not  with  an  eye  toward 

13  pursuing  Delbert  Alan  on  it. 

14  Q      The  referral  alleged  some  sort  of  criminal 

1 5  fraud;  is  that  right? 

16  A      Yes,  it  alleged  criminal  activity  of  some 

17  kind. 

Q      And  you  didn't  think  that  the  information 

19  in  the  referral  might  provide  the  basis  for  some  sort 

20  of  a  fraud  case  against  Mr.  Alan? 

A      We  had  looked  at  that  transaction  before 

22  and  concluded  that  we  could  not  make  out  a  reasonable 
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case  on  that  transaction.   So,  we  did  not  include  it 
in  our  civil  case. 

Q      So  you  had  already  looked  at  the  activity 
that  was  the  subject  of  the  referral? 

A      Yes. 

Q      How  did  that  information  come  to  your 
attention? 

A      Through  the  investigation. 

Q      Through  civil  investigations? 

A      Well,  jointly  between  PLS  and  the  civil 
investigators. 

Q      Was  there  a  particular  investigator  or 
investigators  who  did  that  work? 

A      There  were  several  out  of  the  Tulsa  office 
who  worked  on  that  case. 

Q      So  if  I  understand  you  correctly  the 
substance  of  the  criminal  referral  had  already  been 
brought  to  your  attention? 

A      Yes.    Most  of  it.    I  mean,  there  were 
probably  ~  there  was  probably  new  information  in 
there  but  ~ 

Q      But  the  essence  of  it  you  knew  about? 


A      We  had  looked  at  that  loan  transaction. 

Q      So  when  you  heard  about  the  criminal 
referral  and  saw  it,  your  reaction  was  I  didn't  know 
there  was  a  criminal  referral,  but  not  I  didn't  know 
he  had  done  this? 

A      No.    Because  I  only  knew  there  was  a 
criminal  referral  but  not  anything  about  it,  and  when 
I  first  heard  about  this  incident  I  didn't  get  the 
criminal  referral  until  later  when  I  requested  a  copy 
of  it. 

Q      And  then  you  read  it  at  some  point? 

A      Yes. 

Q      And  you  say  didn't  have  the  reaction,  I 
didn't  know  that  Delbert  Alan  had  done  this? 

A      I  don't  understand  your  question. 

Q      My  question  is,  again,  is  that  the  referral 
covered  matters  that  you  knew  about? 

A      Covered  some  matters  I  knew  about. 

Q      Well,  there  was  a  particular  transaction 
which  was  at  issue  in  the  referral? 

A      Yes,  I  recall,  yes. 

Q      And  that  was  alleged  to  be  a  criminal 
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1  transaction? 

2  A     Yes. 

3  Q     And  you  knew  about  that  transaction  prior 

4  to  the  time  you  heard  anything  about  the  referral? 

5  A      Yes. 

6  Q      You  had  investigated  it  or  rather  looked  at 

7  it« 

8  A      Yes. 

9  Q      —  and  decided  not  to  mount  a  civil  claim 

10  on  the  basis  of  it? 

1 1  A      Yes,  we  chose  other  transactions  which  we 

12  thought  were  better. 

13  Q      I  understand. 

14  MR.  BARTOLOMUCCI:   I  think  that's  all  I 

15  have  for  now.    I  reserve  the  right  to  ask  some  more 

16  questions  after  your  examination. 

17  MR.  SCHAUER:   Take  a  break? 

18  THE  WITNESS.   Yes. 

19  (Recess.) 

20  EXAMINATION 

21  BY  MR.  SCHAUER: 

22 Q      Ms.  Day,  it  is  not  my  intent  to  go  over 


1  things  that  have  been  covered  before,  but  in 

2  following  up  on  some  of  those  issues  I  may  have  to 

3  overlap.   I  realize  that  you  are  trying  eventually  to 

4  catch  a  plane  and  we  will  try  and  accommodate  that. 

5  A      Thank  you. 

6  Q      Let's  turn  our  attention  first  to  the 

7  Paragould  matter.  As  I  understand  it  ~  and  please 

8  correct  me  if  I  am  mischaracterizing  any  of  your 

9  testimony  —  plea  negotiations  went  on  with  no  one 

10  but  Ms.  Lewis  from  the  RTC  involved;  is  that  correct? 

1 1  A      That's  what  I  believe. 

12  Q      Is  there  standard  practice  as  to  how  the 

13  RTC  is  usually  involved  in  plea  negotiations  in  this 

14  context? 

1 5  A      The  AUSA  handles  criminal  matters.   We  try 

16  to  keep  abreast  of  what  is  going  on  through  our 

17  criminal  investigators  and  our  criminal  coordinators 

18  to  share  that  information  with  the  line  attorney, 

19  because  oftentimes  what  we  are  doing  on  the  civil 

20  side  is  closely  aligned  with  what  might  be  happening 

21  on  the  criminal  side. 

Q      My  understanding  is  we  spent  a  lot  of 
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1  time  —  or  at  least  you  spent  a  lot  of  time 

2  testifying  about  the  role  of  the  victim  impact 

3  statement,  and  my  understanding  is  in  this  particular 

4  case  the  victim  impact  statement  was  the  method  that 

5  was  used  by  the  RTC  to  try  and  make  sure  that 

6  restitution  was  made;  is  that  correct? 

7  A      To  solidify  any  requests  that  we  might  have 

8  earlier  made  or  to  make  an  opening  request. 
Q      Is  that  the  normal  methodology  that  you 

would  hope  RTC  would  make  such  a  request? 

A      I'm  sorry? 

Q      In  the  first  instance  ~  it  seems  to  me  in 
that  case,  the  victim  impact  case  was  the  first 
instance  in  which  RTC  generally  was  interjecting  in 
the  case? 

A      That's  not  really  true,  because  I  had 
talked  with  the  AUSAs  about  a  cooperation  provision 
at  the  plea  agreement  stage,  which  was  earlier. 

Q      And  they  indicated  to  you  at  that  point 
what? 

A      They  weren't  going  to  include  that. 

Q      In  the  normal  course  of  coordination  with 


1  the  AUSA,  would  there  have  been  involvement  by  the 

2  RTC  prior  to  the  plea  negotiation  phase? 

3  A      I  believe  we  have  a  memorandum  of 

4  understanding  with  the  Department  of  Justice  that 

5  pretty  much  deals  with  cooperation  between  the 

6  agencies  and  sharing  information  and  that  sort  of 

7  thing.   And  it's  been  my  experience  that  normally,  in 

8  other  criminal  instances  at  least,  I'm  aware  of 

9  what's  going  on. 

10  Q      And  your  understanding  in  this  instance 

1 1  what  happened  was  that  Ms.  Lewis  was  taking  the 

12  evidence  that  you  had  collected  and  turning  that  over 

13  to  the  AUSA? 

14  A      Yes,  which  I  didn't  always  know  about,  but 

15  yes,  she  was. 

16  Q      I'm  sorry.   You  learned  subsequently  that 

17  she  had  been  turning  over  this  evidence? 

18  A      She  had  actually  been  writing  letters  and 

19  making  phone  calls  to  the  AUSA  and  asking  them  to 

20  draft  certain  subpoenas  and  get  certain  records  so 

21  that  not  only  would  we  be  able  to  prohibit  the 

22  acquiring  institution  from  keeping  the  originals,  but 
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1  that  she  and  ultimately  the  AUSA  would  have  access  to 

2  them. 

3  Q      In  your  experience  was  that  something  that 

4  a  criminal  investigator  normally  would  do? 

5  A      I  have  never  seen  it  before.  Not  the 

6  manipulation  of  subpoenas,  no. 

7  Q      Did  you  form  any  sort  of  opinion  as  to  why 

8  Ms.  Lewis  was,  in  your  words,  manipulating  subpoenas? 

9  A      To  further  her  investigation. 

10  Q     And  was  that  at  the  expense  of  other 

1 1  investigations? 

12  A      She  didn't  care,  I  don't  think.   It  turned 

13  out  to  be.   I  don't  think  that  was  a  concern  of 

14  hers. 

15  Q      And  in  your  opinion,  what  was  her  concern? 

16  A      Self  gratification,  personal  success. 

17  Q      Your  testimony  is  that  Ms.  Lewis  was  more 

18  concerned  about  her  own  success  than  the  ultimate 

19  goals  of  the  RTC? 

20  A      That  is  absolutely  what  I  believe. 

21  Q      Look  at  the  specifics  here  in  terms  of  the 

22  Paragould  case  and  the  actual  loss  to  the  RTC  as  you 


1  understand  it  in  terms  of  how  these  events  unfolded. 

2  You  were  working  on  a  bond  claim  that  —  at  the  time; 

3  is  that  correct? 

4  A      Yes. 

5  Q      What  was  the  value  of  that  bond  claim  as 

6  far  as  you  understood? 

7  A      Well,  the  losses  were  4  or  5  million  but 

8  the  amount  of  the  bond  was  1,035,000  so  that  was  our 

9  maximum  recovery  on  the  bond  claim. 

10  Q      And  ultimately  what  was  the  claim  that  was 

1 1  ultimately  brought? 

12  A      Well,  we  settled  it  for  $550,000. 

13  Q      Can  you  explain  for  me  why  you  ultimately 

14  settled  it,  a  $1,335,000  claim  for  $550,000? 

15  A      $1,035,000.   The  reason  we  settled  and 

16  discounted  that  claim  was  we  needed  KelFs  testimony 

17  on  discovery,  which  is  a  provision  of  the  bond,  that 

1 8  a  loss  has  to  be  discovered  within  a  certain  period 

19  of  time,  and  we  needed  him  to  testify  that  he  had 

20  concealed  his  lending  relationship  with  Dr.  Collier 

21  from  the  board,  and  therefore,  we  could  claim  that 

22  the  board  didn't  discover  it  until  within  the 
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1  discovery  period  allowed  in  the  bond. 

2  When  Kell  refused  to  cooperate  and  when  the 

3  U.S.  Attorney  refused  to  compel  him  to  cooperate,  as 

4  did  the  sentencing  judge,  it  became  clear  to  us  that 

5  we  weren't  going  to  get  that  testimony.   He  was  the 

6  only  one  that  could  offer  it,  so  we  settled. 

7  Q      Why  was  Ms.  Lewis  the  only  one  involved  in 

8  these  ~  or  involved  in  the  negotiations,  any 

9  negotiations  from  the  RTC  side? 

10  A      Well,  the  —  I  can  only  speculate  about 

1 1  that.   I  don't  really  know  why.   I  wasn't  involved 

12  because  nobody  told  me  about  it.   I  believe  that  the 

13  AUSAs  thought  that  the  RTC  was  involved  through  Jean 

14  Lewis.   And  so  they  never  bothered  to  contact  the 

1 5  lawyers. 

16  Q      In  your  experiences  at  RTC,  had  you  ever 

17  seen  an  instance  where  a  criminal  investigator  was 

18  playing  this  role  vis-a-vis  the  Assistant  U.S. 

19  Attorneys? 

20  A      No. 

21  Q      Did  you  think  a  criminal  investigator 

22  playing  this  role  was  inappropriate? 
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1  A      I  believed  that  you  should  share 

2  information  with  the  other  people  you  work  with, 

3  especially  with  knowledge  of  the  fact  that  there  are 

4  other  civil  matters  identical  to  the  criminal  matters 

5  ongoing. 

6  Q      So,  after  this  experience  with  Ms.  Lewis  on 

7  the  Paragould  case  regarding  the  Kell  plea,  you 

8  mentioned  that,  I  believe,  you  spoke  to  Julie  Yanda 

9  about  this? 

10  A      We  spoke  about  it  on  several  occasions. 

1 1  Q      And  do  you  know  whether  or  not  Ms.  ~  how 

12  Ms.  Yanda  followed  up  on  this? 

13  A      I  know  that  ultimately  she  discussed  it 

14  with  J.T.   I  don't  know  who  else  she  discussed  it 

15  with. 

16  Q      Before  we  go  through  this,  I  just  want  to 

17  clarify  the  phone  call  with  the  two  United  States 

18  Attorneys.   My  understanding  is  the  RTC  had  to  submit 

19  the  victim  impact  statement  as  sort  of  a  last-ditch 

20  attempt  to  have  restitution  included  in  the  sentence; 

21  is  that  correct? 

22  A      Well,  we  always  submit  a  victim  impact 
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1  statement  before  sentencing.  In  this  case  we  were 

2  once  again  trying  to  get  restitution  and 

3  cooperation. 

4  Q      When  that  didn't  work,  when  ultimately  the 

5  judge  decided  that  he  wasn't  going  to  accept  that, 

6  you  mentioned  there  was  a  telephone  call.  Can  you 

7  explain  to  me  how  that  phone  call  evolved  and  how  you 

8  ended  up  on  the  line  unknown  to  you  at  first? 

9  A      That  phone  call  happened  prior  to  the 

10  sentencing  hearing. 

1 1  Q      Prior  to  the  sentencing  hearing? 

12  A      Jean  Lewis  called  Karen  Carmichael  and 

13  asked  Karen  to  go  next  door  and  get  me  on  the  line, 

14  that  the  United  States  Attorneys  Pat  Harris  and  Ken 

15  Stoll  were  on  the  line.   They  had  received  our  victim 

16  impact  statement  and  they  were  furious  is  what  she 

17  said.   You  guys  need  to  talk  to  them.   And  so  she 

18  said  she  was  going  to  conference  them  in. 

19  Q      Ms.  Lewis  said  she  was  going  to  conference 

20  them  in? 

21  A      Yes,  she  said  she  was  going  to  conference 

22  them  in  with  us.   And  Karen  and  I  had  been  talking 
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1  with  Jean  on  the  speakerphone  so  we  continued 

2  talking,  waiting  for  the  call  to  come  in  ~  for 

3  somebody  to  announce  the  call  was  coming  in,  and  we 

4  talked  maybe  a  minute  or  two,  Karen  and  I  did,  and 

5  then  all  of  a  sudden  Ken  Stoll  and  Pat  Harris 

6  announced  themselves  on  the  other  end  of  the  line  and 

7  were  unhappy  with  the  comments  that  I  had  been 

8  making,  mine  and  Karen's  conversation,  and  we  asked 

9  whether  Jean  was  on  the  line  and  Jean  was  not  there. 

10  Q      Did  you  ultimately  find  out  what  happened 

1 1  with  the  connection? 

12  A      She  claimed  that  she  had  been  unable  to 

13  reconnect  herself,  somehow. 

14  Q      "She"  meaning? 

15  A      Jean. 

16  Q      Ms.  Lewis.   So  Ms.  Lewis  had  some 

17  difficulty  with  the  electronic  switching  of  the 

18  phone? 

19  A      She  was  the  one  who  was  supposed  to  be 

20  transferring  them  over  and  in  the  transfer  we  ended 

21  up  on  the  line  and  she  wasn't. 

Q      Did  you  have  reason  to  believe  that  that 
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1  was  just  an  inadvertent  mistake  by  Ms.  Lewis? 

2  A      No,  I  had  no  reason  to  believe  that  and  I 

3  suspected  otherwise. 

4  Q      What  did  you  suspect? 

5  A      I  think  that  she  didn't  want  to  be  on  the 

6  call. 

7  Q      Why  did  you  suspect  that? 

8  A      Well,  later  on  she  told  me,  in  another 

9  conversation  that  wasn't  related  directly  to  this  ~ 

10  it  was  probably  weeks  later  --  that  I  had  ruined  her 

1 1  relationship  with  the  U.S.  Attorneys  in  Arkansas.   I 

12  think  that  she  didn't  want  to  deal  with  the  heat  on 

13  the  other  line. 

14  Q      And  what  was  the  context  in  which  she  told 

15  you  that  she  had  ruined  her  relationship  with  the 

16  United  States  Attorneys  in  Little  Rock? 

17  A      Well,  Kell's  sentencing  hearing,  and 

18  Dr.  Collier's  sentencing  hearing,  which  was  in  the 

19  early  part  of  —  early  '94,  I  guess,  I  lose  track  of 

20  all  these  dates,  but  after  they  were  both  sentenced, 

21  we  realized  that  we  were  going  to  have  to  file  a 

22  civil  fraud  claim  in  order  to  recover  any  of  the  $6 
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1  million  that  they  had  stolen  from  the  institution,  so 

2  we  sought  and  received  authority  to  file  a  case,  and 

3  we  had  to  have  an  expert  affidavit  to  file  with  the 

4  suit  papers  and  we  were  meeting  with  our  expert,  John 

5  Solomon  in  Kansas  City,  with  the  civil  fraud 

6  investigator,  and  we  went  over  to  talk  to  Jean  Lewis 

7  about  some  work  product  that  we  thought  the  FBI  had 

8  left  with  her  on  tracing  these  loans.   And  she  said 

9  she  was  not  going  to  be  able  to  help  us  getting  any 

10  information  from  the  AUSA  because  I  had  destroyed  her 

1 1  relationship  with  them. 

12  Q      And  when  she  said  you  had  destroyed  her 

13  relationship  with  the  U.S.  Attorney's  office,  you 

14  understood  it  to  mean  in  the  context  of  this 

15  telephone  call? 

16  A      Bad  telephone  -  yes. 

17  Q      My  understanding  is  that  the  Kell  plea 

18  negotiations  took  place  at  a  different  time  than 

19  negotiations  with  Mr.  Collier? 

20  A      Yes.   They  were  first. 

21  Q      The  Kell  plea  -- 

22  A      Was  first. 
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1  Q      Was  first?   The  situations  that  you 

2  testified  occurred,  there  was  an  expression  of 

3  displeasure  about  Ms.  Lewis's  sole  involvement  in 

4  those  pleas  without  the  involvement  of  other  RTC 

5  people.   And  then  what  happened  with  Mr.  Collier's 

6  plea? 

7  A      We  paid  a  lot  of  attention  to  what  was 

8  happening  to  Dr.  Collier.   I  spent  a  lot  of  time  on 

9  the  phone  calling,  asking  what  was  going  on  and  made 

10  sure  that  I  wasn't  relying  on  Jean  for  any 

1 1  information.   And  Dr.  Collier,  for  a  long  time,  was 

12  refusing  to  enter  a  plea  unless  he  could  get  an 

13  assurance  of  no  jail  time  and  no  restitution.   And 

14  ultimately  he  withdrew  those  demands,  and  signed  a 

15  plea  agreement  and  we  drafted  our  victim  impact 

16  statement.  Jean  worked  with  us  on  it,  more  of  a 

17  cooperative  effort  on  that  one. 

18  Q      Was  Ms.  Lewis  involved  in  the  plea 

19  negotiations  with  Mr.  ~ 

20  A      Not  to  my  knowledge,  but  I  don't  have 

21  knowledge  that  she  wasn't.   She  knew  about  the 

22  problems  so  I  guess  she  —  I  don't  know  if  "involved" 
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1  is  the  right  word,  but  she  was  aware  what  was  going 

2  on. 

3  Q      You  testified  earlier  about  an  another 

4  conference  call  which  followed  the  conference  call  in 

5  which  you  made  comments,  not  knowing  that  the  United 

6  States  Attorneys  were  on  the  line. 

7  Who  was  on  that  conference  call? 

8  A      The  two  Assistant  U.S.  Attorneys,  Richard 

9  Iorio,  Jean  Lewis,  Julie  Yanda,  myself,  Karen.  And 

10  J.T.  Thompson,  Duane  Curtis  may  have  been  there,  but 

1 1  I  don't  remember  him  being  there. 

12  Q      And  you  testified  that  you  apologized 

1 3  because  you  were  so  directed? 

14  A      Yes. 

1 5  Q      And  you  were  asked  at  the  time  whether 

16  Ms.  Lewis  responded  to  allegations  that  she  had  not 

17  represented  to  the  United  States  Attorneys  that  the 

18  RTC  wanted  restitution  included  in  the  plea 

19  negotiations? 

20  A      I'm  sorry,  you  lost  me  on  that  question. 

21  Q      There  was  a  concern  that  Jean  had  not 

22  informed  the  United  States  Attorneys  that  the  RTC 
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1  wanted  restitution  included? 

2  A      Yes. 

3  Q      And  was  that  discussed  in  the  course  of 

4  that  conference  call? 

5  A      I  believe  that  it  was,  but  I  don't  remember 

6  in  any  detail. 

7  Q      I  think  you  testified  that  Ms.  Lewis  didn't 

8  respond  to  those  allegations? 

9  A      She  did  not. 

10  Q      And  I  think  you  further  testified  that  it 

1 1  would  have  been  unlike  Jean  to  respond  to  those 

12  allegations? 

13  A      That's  right. 

14  Q      I  guess  I  am  following  up  to  find  out  why 

15  would  that  be  unlike  Jean  to  respond  to  such 

16  allegations  in  your  experiences  with  Ms.  Lewis? 

17  A      Because  I  don't  think  Jean  would  have 

18  admitted  that  she's  ever  made  a  mistake. 

19  I  think  that  when  things  looked  bad  for 

20  her,  like  when  the  AUSAs  were  on  the  phone  talking  to 

21  her,  that  I  think  she  made  a  deliberate  effort  to  get 

22  off  the  phone.   These  are  just  personal  beliefs, 
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1  based  upon  working  with  ner  4-1/2  years.   It  is  just 

2  not  who  she  is. 

3  Q      You  testified  earlier  about  an  existing 

4  civil  fraud  case  in  the  Paragould  matter.   Do  you 

5  know  when  that  case  was  filed? 

6  A      Yes.    It  was  in  early  1994.    I  can't  tell 

7  you  an  exact  date. 

8  Q      Was  this  case  filed  because  of  the  —  I'm 

9  sorry.   That  case  was  filed  because  of  the  statutory 

10  enactment  extending  the  statute  of  limitations  in 

1 1  these  cases?  Had  the  statute  already  run  on  these 

12  cases  — 

1 3  A      The  statute,  the  three-year  statute 

14  would  —  ran  in  November  '94,  would  have  run  in 

15  November  --  I'm  sorry,  '93.    So,  yes,  it  would  have 

16  already  run,  except  this  was  a  fraud  claim,  so  under 

17  both  Arkansas  law  and  the  federal  statute,  we  were 

18  not  time  barred. 

19  Q      We  can  turn  our  attention  to  the  Savers 

20  matter. 

2 1  I  know  you  testified  about  the  conversation 

22  you  had  with  Mr.  Dewaal.   When  Mr.  Dewaal  indicated 
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1  to  you  that  Jean  Lewis  had  said  that  she  was  the 

2  person  solely  responsible  for  the  civil  side,  solely 

3  responsible  for  the  civil  side  of  the  institution 

4  from  the  RTC,  did  you  have  any  reason  to  believe  that 

5  Mr.  Dewaal  had  misunderstood  Ms.  Lewis  or  was 

6  providing  you  inaccurate  information? 

A      No,  I  think  he  was  truly  wondering  who  I 

8  was.   I  think  he  was,  you  know,  surprised  that  some 

9  new  person  had  come  on  the  scene  claiming  to  have 

10  these  responsibilities  and  he  legitimately  wanted  to 

1 1  know  who  I  was  and  why  I  was  interfering. 

12  Q      And  you  had  no  reason  to  doubt  that  he  had 

13  actually  believed  that  Ms.  Lewis  was  what  she  had 

14  represented  herself? 

15  A      I  think  he  believed  her. 

16  Q      You  mentioned  other  instances  where  trust 

17  was  an  issue  with  Ms.  Lewis.   And  I  think  you  were 

18  referring  to  the  Fayetteville  matter  although  you  may 

19  have  been  referring  to  other  matters.  Can  you 

20  recount  those  for  me? 

21  A      Well,  after  what  happened  with 

22  Fayetteville  —  I'm  sorry,  with  Paragould, 
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1  repeatedly,  I  mean  every  corner  I  turned  to  try  to 

2  make  the  claim,  to  keep  the  value  of  the  claim, 

3  seemed  like  I  was  getting  a  lot  of  resistance,  and 

4  absolutely  no  assistance  from  our  ~  from  Jean 

5  Lewis. 

6  And  so,  in  ~  when  she  told  me  things,  she 

7  wouldn't  ~  she  was  very  oblique  in  her  answers  and 

8  then  when  I  would  find  out  the  truth,  you  know,  it 

9  made  you  distrust  her  for  not  just  telling  me  the 

10  truth.   And  then  in  the  Fayetteville  matter,  the  fact 

1 1  that  she  was  mad  at  me  because  I  had,  you  know, 

12  somehow  ruined  her  criminal  referral  when  she  hadn't 

13  even  told  me  about  the  criminal  referral  didn't 

14  really  speak  well  of  her  integrity,  in  my  mind. 

1 5  It  was  just  ~  then  the  incident  over  the 

16  Foy  Phillips,  Ian  Dewaal,  what  I  consider  to  be  yet 

17  another  misrepresentation.  So  it  is  hard  to  trust 

1 8  someone  when  you  have  had  several  of  those 

19  incidents.  You  want  to  really  pay  attention  to  what 

20  they  are  doing. 

21  Q      Was  this  concern  about  Jean  Lewis  shared  by 

22  other  people  that  you  work  with? 
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1  A      Yes. 

2  Q      Would  it  be  fair  to  say  it  was  a  general 

3  concern  with  everyone  she  came  in  contact  with? 

4  A      Yes,  it  was  fair  and  I  don't  think  it  was 

5  just  limited  to  Jean,  but  she  was  certainly  the 

6  subject  of  it  more  often  than  others. 

7  Q      In  the  First  Federal  matter,  I  think  you 

8  were  asked  whether  or  not  you  inquired  of  Ms.  Lewis 

9  whether  or  not  there  was  actually  a  criminal  referral 

10  and  indicated  that  you  had  not  — 

11  A      On  First  Federal  of  Fayetteville? 

12  Q      Fayetteville,  yes. 

13  A      That's  right,  I  did  not. 

14  Q      But  you  also  indicated  that  it  was  a  ~  the 

15  first  trial  that  your  division  had  ~ 

16  A      In  the  Kansas  City  office,  professional 

17  liability. 

18  Q      Was  it  a  trial  that  you  think  everyone  was 

19  aware  of? 

20  A      Everyone  in  the  professional  liability 

21  section. 

22 Q      Or  in  the  criminal  investigations  section? 
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1  A      I  believe  both  those  units  would  have  been 

2  aware  of  it. 

3  Q      Would  it  have  surprised  you  if  someone  in 

4  the  criminal  investigation  section  wasn't  aware  of 

5  it? 

6  A      It  would  surprise  me,  yes. 

7  Q      So  you  had  no  reason  to  expect  that 

8  Ms.  Lewis  wouldn't  have  known  that  you  were  — 

9  A      No,  I  believe  she  knew  the  trial  was  going 

10  on. 

11  Q      Do  you  have  an  understanding  now  why  she 

12  would  not  have  notified  you  of  the  existence  of  her 

13  criminal  referral  in  the  matter? 

14  A      I've  never  asked  her  so  I  don't  know. 

15  Q      I  know  you  testified  that  you  had  an 

16  understanding  of  some  of  the  transactions  which  were 

17  included  in  the  criminal  referral;  is  that  accurate? 

18  A      Yes. 

19  Q      Were  there  things  in  the  referral  that  you 

20  didn't  have  knowledge  of,  whether  they  be  specific 

2 1  transactions  or  evidence  that  would  prove  scienter  on 

22  the  part  of  the  ~ 
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1  A      There  was  some  information  and  some 

2  evidence  in  that  referral  that  I  didn't  ~  that  I  was 

3  not  aware  of  when  we  first  looked  at  it.   I  can't 

4  remember  specifics  on  it,  but  it  was  real  close  to 

5  what  we  had  looked  at  before.   It  wasn't  markedly 

6  different. 

7  Q      You  testified  earlier  that,  in  an  answer 

8  about  whether  or  not  you  had  ever  sat  down  one  to  one 

9  with  Ms.  Lewis  to  discuss  some  of  the  problems,  you 

10  testified  that  there  was  a  public  meeting  in  which 

1 1  this  was  done.   Would  that  have  been  a  meeting  on 

12  March  30,  1993  at  the  Marriott  Hotel? 

13  A      It  was  at  the  Marriott.   It  was  all  of 

14  investigations  and  all  of  professional  liabilities. 

15  Q      Can  you  tell  me  what  precipitated  a  meeting 

16  of  all  of  investigations  and  all  of  professional 

17  liability? 

18  A      J.T.  called  the  meeting,  and  I  don't  know 

19  what  his  exact  reasons  why  were,  but  it  was 

20  represented  to  us  that  because  there  were  so  many  new 

21  people,  investigations  was  a  lot  larger  than  we  had 

22  been,  and  we  were  a  lot  larger  than  we  had  been.   We 
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1  had  taken  on  all  those  additional  states  and  so  we 

2  had  a  lot  more  staff.   I  think  it  was  just  to  discuss 

3  roles  and  responsibilities  between  investigations  and 

4  professional  liability. 

5  Q      How  was  the  forum  run,  were  there  panelists 

6  or  speaker? 

7  A      There  were  moderators,  J.T.,  Julie, 

8  Richard.  And  I  think  maybe  Mike  Van  Valkenburg, 

9  V-a-n,  V-a-1-k-e-n-b-u-r-g,  raising  issues, 

10  soliciting  comment,  that  sort  of  thing. 

1 1  Q      Did  you  have  an  occasion  to  speak  or  to 

12  comment? 

13  A      Yes,  I  did. 

14  Q      What  did  you  say? 

15  A      I -- I  commented,  not  naming  any  names, 

16  that  --  to  those  there  and  specifically  to  J.T.,  that 

17  we,  the  criminal  coordinators  ~  I  mean  the  criminal 

1 8  investigators  needed  to  share  and  not  be  just  an 

19  island  of  their  own  out  there,  that  we  all  were  a 

20  unit,  that  we  all  needed  to  work  together,  and  that 

21  it  was  damaging  to  the  agency  for  individuals  within 

22  the  criminal  investigations  department  to  believe 
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1  that  they  worked  just  for  themselves,  and  that  those 

2  individuals  had  a  responsibility  to  protect  the 

3  agency,  and  that  they  worked  for  RTC,  not  the 

4  Department  of  Justice.   In  substance.  It  lasted 

5  longer  than  that,  but  — 

6  Q      When  you  say  "protect  the  agency"  ~ 

7  A      RTC. 

8  Q         what  kinds  of  protection  are  you 

9  speaking  of? 

10  A      Well,  by  coordinating  with  the  other 

1 1  individuals  who  were  trying  to  recover  money,  so  that 

12  we  don't  run  into  a  situation  like  we  did  on 

13  Paragould  where  we  ended  up  giving  up  part  of  a  bond 

14  claim  because  of  the  lack  of  cooperation.  And  that 

15  we  could  limit  the  instances  of  that  happening,  and 

16  hopefully  prevent  them  from  happening. 

17  Q      Did  your  comments  draw  any  reaction? 

1 8  A      Yes.   Jean  was  not  happy  about  it. 

19  Q      What  did  Ms.  Lewis  say  or  do  that  indicated 

20  that  she  was  unhappy  with  your  comments? 

21  A      I  don't  have  personal  knowledge  of  this. 

22  But  I  saw  her,  very  red  faced,  walk  up  to  Julie  and 
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1  J.T.  afterwards  and  I  am  told  by  J.T.  and  Julie  that 

2  she  was  discussing  with  them  my  comments.  And 

3  defending  her  activities. 

4  Q      Did  you  have  subsequent  conversations  with 

5  Ms.  Yanda  or  Mr.  Thomas,  I  believe? 

6  A      Yes. 

7  Q      About  the  substance  of  the  conversations 

8  they  had? 

9  A      Later  that  night,  the  same  evening. 

10  Q      What  did  they  tell  you?   Were  these 

1 1  separate  conversations  or  did  the  three  of  you  sit 

12  down  together? 

13  A      I  think  they  were  both. 

14  J.T.  agreed  that  we  needed  to  cooperate, 

15  that  nobody  should  be  off  doing  their  own  thing. 

16  Julie  told  me  that  Jean  had  sort  of  apologized,  and 

17  said  that  she  wasn't  going  to  create  those  problems 

18  in  the  future.   It  is  all  hearsay  for  me,  because  I 

19  wasn't  there. 

20  Q      Did  you  notice  a  difference  in  the 

21  relationship  generally  between  investigations  and  PLS 

22  after  this  meeting? 
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1  A      It  never  really  changed  with  some 

2  individuals,  but  it  definitely  changed  with 

3  criminal. 

4  Q      Who  were  the  specific  individuals  that  it 

5  never  really  changed  with? 

6  A     Lots  of  people. 

7  Q     Was  Ms.  Lewis  one  of  those  people? 

8  A     No.   I  mean  she  definitely  was  cold  after 

9  that.   She  had  nothing  to  do  with  us  after  that.   She 

10  had  little  to  do  with  us  before,  but  less  so 

1 1  afterwards. 

12  Q      I'm  sorry.   So  your  testimony  is  that 

13  Ms.  Lewis's  communication,  to  the  extent  that  it 

14  existed  prior  to  the  meeting,  deteriorated? 

15  A      Yes. 

16  Q      Did  you  continue  to  work  on  matters  with 

17  Ms.  Lewis  after  this  meeting? 

18  A      I  don't  think  so.   I  think  that,  you  know, 

19  I  may  have  had  occasion  to  talk  to  her  about 

20  something  that  was  going  on  in  the  civil  fraud  case 

21  in  Paragould,  but  I  have  no  recollection  of  ever 

22  really  talking  about  anything  specific  with  her  after 
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1  that.   I  have  spoken  with  Jean,  but  not  about 

2  business. 

3  Q     What  have  you  spoken  with  Ms.  Lewis  about? 

4  A      We  both  left  on  the  same  day,  left  RTC  on 

5  the  same  day.  Talked  a  little  bit  about  RTC. 

6  Q     What  did  Ms.  Lewis  tell  you  about  RTC? 

7  A      She  said  that  we  had  always  been  friends 

8  and  that  she  hoped  that  we  could  go  out  remaining 

9  friends.   She  was  going  to  Texas. 

10  Q      Did  Ms.  Lewis  have  occasion  to  speak  with 

1 1  you  about  events  relating  to  Madison  Guaranty  and  the 

12  criminal  referrals? 

13  A      Again,  it  would  be  unlike  Jean  to  be  that 

14  direct.  She  would  never  say  anything  like  that.  No. 

15  Q      Do  you  have  a  specific  recollection  of  what 

16  Ms.  Lewis  said  to  you  other  than  that  she  had  hoped 

17  that- 

1 8  A      She  hoped  that  we  could  ~  that  we  had  come 

19  in  as  good  friends,  that  she  hoped  that,  you  know,  we 

20  would  not  depart  on  bad  terms  or  something  to  that 

21  effect.  I  can't  remember  exactly. 

Q      So  in  the  course  of  that  conversation,  you 
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1  didn't  have  occasion  to  or  did  you  have  occasion  to 

2  recount  any  of  the  events  that  you've  either 

3  testified  here  or  events  relating  to  other  RTC  - 

4  A      We  have  never  discussed  those  matters. 

5  MR.  SCHAUER:   Take  a  break  for  a  few 

6  minutes. 

7  (Recess.) 

8  MR.  SCHAUER:   No  further  questions. 

9  MR.  BARTOLOMUCCI:    I  have  a  few 

10  follow-ups. 

1 1  EXAMINATION 

12  BY  MR.  BARTOLOMUCCI: 

13  Q      I  am  going  to  return  your  attention  to 

14  the  ~  in  connection  with  the  Paragould  matter,  the 

15  first  phone  conversation  with  the  Assistant  U.S. 

16  Attorneys.   Jean  Lewis  tells  you  and  Karen  Carmichael 

17  that  she  is  referring  the  call,  and  that  the  U.S. 

18  Attorneys  are  angry;  is  that  right? 

19  A      Yes. 

20  Q      Then  you  said  you  waited  for  about  a 

21  minute,  and  had  a  conversation  before  you  realized 

22  that  they  were  on  the  other  end? 
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1  A      That's  correct.  A  minute  or  two. 

2  Q      What  did  you  and  Ms.  Carmichael  talk  about 

3  in  that  minute  or  two? 

4  A      Speculating  about  why  they  were  so  adamant 

5  against  helping  us,  by  giving  us  the  cooperation  and 

6  the  restitution.   And  wondering  if  perhaps  it  was  ~ 

7  I  was,  not  Karen,  wondering  if  it  were  because  Bud 

8  Storey,  Dan  Kell's  attorney,  was  a  former  AUSA,  and 

9  if  maybe  they  had  loyalty  to  him  as  a  friend. 

10  S-t-o-r-e-y. 

11  Q      So  you  already  knew  they  weren't  going  to 

12  help  you,  they  weren't  going  to  cooperate  with  RTC  in 

13  seeking  restitution  and  cooperation? 

14  A      Well,  we  believed  that  they  wouldn't. 

15  That's  why  we  didn't  copy  them  on  the  victim  impact 

16  statement. 

17  Q      So  that  had  already  been  sent  by  the  time 

1 8  of  this  conversation? 

19  A      Yes. 

20  Q      And  so  for  a  minute  or  two,  you  were 

21  speculating  about  why  they  were  ~  weren't  willing  to 

22  back  you  on  those  things? 
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1  A      Yes. 

2  Q      And  you  raised  the  speculation  about  this 

3  connection  to  Bud  Storey? 

4  A      Yes. 

5  Q      What  did  Karen  Carmichael  say  about  that? 

6  A      I  don't  remember.   I'm  sorry. 

7  Q      Was  it  this  comment  about  Bud  Storey  and 

8  the  relationship  that  he  may  have  had  with  these 

9  AUSAs  which  precipitated  them  speaking? 

10  A      You  will  have  to  ask  them  what  precipitated 

1 1  them  to  speak.   I  don't  know. 

12  Q      Well,  did  they  --  did  their  first  words 

13  come  soon  thereafter? 

14  A      Well,  we  talked  about  it  for  a  while  before 

15  they  spoke  up.   So  I  don't  know  what  in  that 

16  conversation  precipitated  them  to  speak. 

17  Q      Okay.   That's  a  pretty  serious  allegation, 

18  isn't  it,  that  speculation  you  were  making? 

19  A      Well,  made  in  privacy,  I  don't  think  so. 

20  Speculation  among  a  co-worker,  I  think  that's  the 

21  sort  of  thing  that  happens  in  everyday  life.   I 

22  wasn't  accusing  them  publicly  of  anything. 
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1  Q      If  someone  unbeknownst  to  you  had 

2  speculated  that  you  had  gone  —  in  a  civil  case  you 

3  had  tried  to  take  it  easy  on  a  particular  defendant 

4  because  of  some  relationship  you  had  with  that 

5  defendant's  attorney,  would  that  bother  you? 

6  A      If  it  were  true,  it  would  bother  me. 

7  Q      If  the  allegation  were  true? 

8  A      If  the  allegation  were  true,  I  think  that's 

9  very  unethical  and  I  should  be  bothered  by  it. 

10  Q      You  are  saying  you  wouldn't  be  bothered  if 

1 1  that  statement  were  made  and  it  wasn't  true? 

12  A      If  it  wasn't  true  I  would  defend  myself, 

13  set  the  record  straight. 

14  Q      But  you  wouldn't  be  bothered  by  it? 

15  A      Probably. 

16  Q      Would  you  be  upset? 

17  A      Probably. 

18  Q      And  that's  regardless  of  whether  it  was 

19  said  to  your  face  or  to  a  third  party  out  of  your 

20  presence? 

A      This  is  all  just  speculation.  I  guess. 

Q      I  am  asking  how  you  would  feel.   I  am  not 
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asking  you  to  speculate  about  anything.   How  would 
you  feel  if  out  of  your  presence,  someone  said  to 
another  person,  I  think  Ms.  Day  took  it  easy  on  this 
defendant  because  she  used  to  work  with  that  guy's 
attorney? 

A      Like  I  said,  if  it  were  true,  I  would  be 
bothered. 

Q      You  would  be  bothered  that  you  had  — 

A      That  I  had  done  something  unethical  and 
that  somebody  else  knew  about  it. 

Q      And  if  it  were  not  true? 

A      I  would  be  less  bothered. 

Q      It  wouldn't  bother  you? 

A      I  would  be  less  bothered,  but  these 
gentlemen  were  mad  when  they  made  the  call,  according 
to  what  Jean  told  us. 

Q      And  you  don't  think  they  were  at  all 
concerned  about  this  comment  about  Bud  Storey? 

A      Absolutely  they  were  concerned  about  that. 

Q      And  you  eventually  apologized  for  making 
the  remarks? 

A      Yes,  I  did. 

128 

Q      But  someone  ordered  you  to  do  that? 

A      Someone  suggested  that  ~  somebody  who  was 
my  supervisor  suggested  it  would  be  the  appropriate 
thing  to  do. 

Q      Sounds  a  lot  like  an  order. 

A      Use  your  own  word. 

Q      Are  you  saying  you  wouldn't  have  apologized 
but  for  this  suggestion? 

A      I  don't  know.    I  never  thought  about  it. 

Q      It  hadn't  occurred  to  you  to  do  that  before 
the  suggestion? 

A      I  probably  would  have  said  something  to  try 
to  soften  it,  yes. 

Q      Now  turning  your  attention  to  the  second 
conference  call  with  the  Assistant  United  States 
Attorneys. 

Am  I  correct  that  your  testimony  is  that 
there  was  no  discussion  about  Ms.  Lewis  having  said 
to  the  Assistant  U.S.  Attorneys  the  RTC  doesn't  want 
the  cooperation  or  restitution  provisions? 

A      I'm  sorry.    I  didn't  understand  the 
question.   You've  got  too  many  facts  in  there. 
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1  Q      You  told  me  that  it  was  represented  to  you 

2  that  Lewis  had  told  the  AUSAs  that  RTC  didn't  want 

3  restitution  or  cooperation  provisions? 

4  A      I  don't  believe  that's  my  testimony.   I 

5  don't  know  that  she  affirmatively  said  to  them,  we 

6  don't  want  these  things.   What  I  believe  they  implied 

7  to  me  was  that  she  represented  that  we  wouldn't  be 

8  demanding  that,  never  asked  for  it,  never  raised  it, 

9  so  it  could  have  been  by  omission,  rather  than 

10  commission. 

1 1  Q      Somehow  you  attribute  their  failure  to 

12  support  their  ultimate  request  on  those  matters  to 

13  Jean's  having  said  something  like  that? 

14  A      Or  failing  to  say  something  like  that. 

15  Q      For  failing  to  request  those  things? 

16  A      Yes,  I  do. 

17  Q      So  this  whole  ~  this  issue  about  Jean  not 

18  saying  we  would  like  to  have  cooperation  and 

19  restitution  provisions  wasn't  discussed  at  the  second 

20  conference  call  with  the  AUSAs? 

21  A      I  think  it  was  talked  about  somewhat,  yes. 

22  I  think  I  testified  to  that  earlier. 
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1  Q      You  don't  remember  any  specifics  of  it? 

2  A      No. 

3  Q      Even  though  as  far  as  you  were  concerned 

4  this  was  the  cause  of  the  problem? 

5  A      The  problem,  the  immediate  problem  in  that 

6  conversation  was  mending  fences.  And  that  was  the 

7  purpose  of  that  call. 

8  Q      I  take  it  your  comment  about  Bud  Storey 

9  didn't  help  the  fence  much? 

10  A      Is  there  a  question? 

1 1  Q      Yes,  that's  a  question. 

12  A      Well,  you  will  have  to  phrase  it  in  some 

13  other  fashion  that  I  can  answer  it. 

14  Q      As  part  of  the  fence  that  needed  to  be 

15  mended  in  disrepair  because  of  your  comment  about  Bud 

16  Storey? 

17  A      Well,  it  was  the  result  of  our 

18  conversation,  what  they  heard  in  that  conversation 

19  that  upset  them  in  particular,  I  don't  know.    But 

20  they  were  clearly  upset  about  the  conversation  they 

21  overheard. 

Q      With  respect  to  the  Savers  Federal  matter, 
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1  would  you  try  to  tell  me  as  precisely  as  you  can  what 

2  Mr.  Dewaal  said  that  Lewis  said  to  him  in  terms  of 

3  her  role  with  respect  to  Savers  Federal? 

4  A      As  precise  as  I  can  get  is  the  substance  of 

5  his  comment,  that  she  was  responsible  for  all  civil 

6  matters  arising  out  of,  for  RTC,  arising  out  of 

7  Savers  Federal.  I  can't  be  any  more  precise  than 

8  that,  I'm  sorry. 

9  Q      Is  it  your  understanding  that  she  said  she 

10  was  solely  responsible  or  just  responsible? 

1 1  A      You  are  getting  too  specific  now.   I  can't 

12  say  that  that  word  was  said,  but  it  sounded  something 

13  like  that.   It  might  have,  you  know,  not  been  exactly 

14  those  words. 

15  Q      Do  you  know  if  Mr.  Dewaal  talked  to  Jean 

16  Lewis  subsequent  to  your  conversation  with  him? 

17  A      I  don't  know  that. 

18  Q      Turning  to  the  Fayetteville  matter,  now  I 

19  know  you  testified  that  you  didn't  have  the  criminal 

20  referral  about  Fayetteville,  and  that  you  didn't  even 

21  know  about  it.   But  am  I  correct  that  the  criminal 

22  coordinator  should  have  been  informed  of  that 

132 

1  criminal  referral? 

2  A      Should  have. 

3  Q      So  whoever  that  was  should  have  known  about 

4  it? 

5  A      Yes. 

6  Q      During  the  time  of  that  —  the  Fayetteville 

7  trial  was  litigated,  was  PLS  and  criminal 

8  investigations,  were  they  still  in  separate  offices? 

9  A      We've  always  been  in  separate  offices. 

10  Q      To  this  day,  as  far  as  you  know? 

1 1  A      Yes. 

12  Q      Or  to  the  day  you  left? 

13  A      Yes. 

14  Q      In  your  remarks  at  the  meeting  held  at  the 

15  Marriott,  did  you  ever  refer  to  Ms.  Lewis 

16  specifically? 

17  A      I  don't  think  I  did,  no. 

1 8  I  also  don't  think  there  was  any  doubt  in 

19  anybody's  mine  who  I  was  talking  about. 

20  Q      Back  on  to  Paragould.   Will  you  explain  for 

21  me  why  the  decision  was  made  to  not  tell  the 

22  Department  of  Justice  that  the  provisions  about 
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1  cooperation  and  restitution  were  going  to  go  into  the 

2  victim  impact  statement? 

3  A      As  I  understand  it,  and  I  was  not  a  party 

4  to  any  of  this,  there  was  a  conversation  between  I 

5  think  Tracey  Whittaker,  Gregg  Golden,  and  Karen 

6  Carmichael. 

7  Q      Who  are  Whittaker  and  Golden? 

8  A      They  are  Washington  attorneys  whose 

9  specific  titles  I  don't  know,  but  they  deal  with 

10  criminal  matters. 

1 1  Q      They  are  RTC  attorneys? 

12  A      Yes. 

13  Q      So  there  was  a  conversation  with  the  two  of 

14  them,  and  Karen  Carmichael? 

1 5  A      Karen,  about  whether  to  copy  or  to  send  a 

16  draft  of  the  criminal  ~  of  the  victim  impact 

17  statement  first  to  the  AUSA.   And  it  is  my 

18  understanding  that  the  three  of  them  decided  that 

19  since  the  AUSAs'  interests  did  not  appear  to  be 

20  aligned  with  our  interests,  that  they  could  not  go 

2 1  with  the  normal  standard  policy  of  sending  it  to  the 

22  AUSA  first. 


1  Q      So  these  three  already  knew  at  that  point 

2  that  the  U.S.  Attorney's  Office  was  not  going  to  be 

3  supportive  of  the  cooperation  and  restitution 

4  requests? 

5  A      I  think  they  suspected  it. 

6  Q      And  that  suspicion  was  based  on  what? 

7  A      Based  upon  difficulty  we  had  with  them 

8  earlier,  with  the  plea  agreements. 

9  Q      Was  that  the  difficulty  that  you  referenced 

10  when  they  were  saying  that's  not  part  —  that  wasn't 

1 1  part  of  the  deal? 

12  A      Yes. 

13  Q      That  was  in  pretty  clear  terms,  then, 

14  wasn't  it,  that  they  weren't  going  to  be  backing 

15  those  provisions? 

16  A      But  that  was  on  the  cooperation  issue  only, 

17  not  restitution. 

18  Q      So  then  the  decision  was  made  not  to  give 

19  them  a  draft  copy  of  the  -  not  to  give  the  U.S. 

20  Attorney's  Office  draft  copy  of  the  victim  impact 

21  statement? 

A      That's  what  I  have  been  told. 
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1  Q      Just  to  send  it  on  directly  to  the  judge? 

2  A      That's  what  I  have  been  told. 

3  Q      So  was  it  your  understanding  that  they 

4  thought  they  could  get  those  orders  without  the  U.S. 

5  Attorney's  Office's  support? 

6  A      I  can  only  anticipate  that  they  thought 

7  they  might  or  they  wouldn't  have  asked  for  it. 

8  Q      Did  you  have  any  input  into  that  decision 

9  to  send  the  victim  impact  statement  directly  to  the 

10  judge  without  clearing  it  with  the  U.S.  Attorney's 

1 1  Office  first? 

12  A      No.   I  didn't. 

13  Q      Do  you  know  if  Jean  Lewis  had  any  hand  in 

14  the  drafting  of  the  victim  impact  statement? 

15  A      No,  I  don't. 

16  Q      Do  you  know  if  she  saw  a  copy  of  it  before 

1 7  it  was  sent  out? 

18  A      I  don't  know. 

19  Q      You  also  don't  know  whether  she  had  the 

20  opportunity  to  edit  it? 

21  A      I  was  not  there  when  they  were  drafting  it. 

22  Q      Where  were  you? 
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1  A      I  was  out  of  town  on  business,  and  I  don't 

2  remember  where. 

3  Q      To  your  knowledge,  was  Jean  Lewis  ever 

4  formally  disciplined  for  anything  that  we've  talked 

5  about  this  afternoon? 

6  A      Not  to  my  knowledge. 

7  Q      Do  you  know  whether  she  was  even  formally 

8  reprimanded  with  respect  to  anything  we've  talked 

9  about  today? 

10  A      I  don't  know  anything  about  that. 

1 1  Q      Have  you  ever  been  questioned  or 

12  interviewed  in  connection  with  any  disciplinary 

13  action  taken  against  Ms.  Lewis? 

14  A      No. 

15  Q      While  you  were  at  the  RTC,  did  you  have  any 

16  involvement  on  the  Madison  Guaranty  case? 

17  A      No. 

18  Q     None  whatsoever? 

19  A      Not  other  than  this. 

20  MR.  BARTOLOMUCCI:    Well,  I  think  this  is 

21  ended.   I  don't  have  any  more  questions. 

22  MR.  SCHAUER:    I  think  we  are  done. 
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1  (Whereupon,  at  6:09  p.m.,  the  deposition 

2  was  concluded.) 
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I,    JOANNE  frTVFRANI    ,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 
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ary  Public   in  and   for  the 
District  of  Columbia 


My  Commission  Expires  JULY  31,    2000 
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1  PROCEEDINGS 

2  Whereupon 

3  RIC  DOERY 

4  was  called  as  a  witness  and,  having  been  first  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Good  afternoon,  sir.    My  name  is  Michael 

9  O'Callaghan,  Associate  Special  Counsel  with  the 

10  Majority  on  the  Special  Committee. 

1 1  This  deposition  is  conducted  pursuant  to 

12  Senate  Resolution  120.    The  resolution  establishes  a 

13  Special  Committee  administered  by  the  Banking 

14  Committee  to  conduct  an  investigation  involving 

15  Whitewater  Development  Corporation,  Madison  Guarantee 

16  Savings  and  Loan  Association,  Capital  Management 

17  Services,  Incorporated,  the  Arkansas  Development 

18  Finance  Authority,  and  other  related  matters. 

19  Section  lB(2)(e)  of  the  Senate  Resolution 

20  120  authorizes  the  investigation  in  public  hearings, 

21  and  whether  the  report  issued  by  the  Office  of 

22  Government  Ethics  on  July  31,  1994  and  related 

4 

1  transcripts  of  definition  testimony,  one,  were 

2  improperly  released  to  White  House  officials  or 

3  others  prior  to  their  testimony  before  the  Committee 

4  on  Banking,  Housing,  and  Urban  Affairs  pursuant  to 

5  Senate  Resolution  229  or  2,  were  used  to  communicate 

6  to  White  House  officials  or  to  others  confidential 

7  RTC  information  relating  to  matters,  the  Madison 

8  Guarantee  Savings  and  Loan  Association  or  the  White 

9  Water  Development  Corporation. 

10  This  will  be  in  part  the  purpose  of 

1 1  today's  deposition,  that  also  matters  relating  to  the 

12  inquiry  being  conducted  by  the  committee. 

13  This  deposition  is  in  advance  of  public 

14  hearings  which  are  likely  to  occur  next  week.   The 

15  first  week  of  November,  there  is  a  possibility  you 

16  will  be  asked  to  testify  at  the  hearing. 

17  Today  we're  going  to  ask  you  a  series  of 

18  questions.   You've  already  been  sworn  in,  so  you're 

19  testifying  under  oath.   If  you  don't  understand  a 

20  question,  let  me  or  Mr.  Portnoy  know  and  we'll 

21  rephrase  the  question.   If  you  need  a  break,  also  let 

22  us  know. 
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1  The  stenographer  is  preparing  a  record  of 

2  questions  and  answers.   The  deposition  will  be 

3  treated  as  committee  confidential  until  the 

4  commencement  of  the  hearings.   We  also  request  that 

5  you  keep  the  contents  of  the  deposition  confidential. 

6  MR.  McDOUGAL:   Just  for  the  record,  I'd 

7  like  to  observe  —  first  of  all,  I'm  John  C. 

8  McDougal,  Special  Litigation  Assistant  with  the 

9  Internal  Revenue  Service  District  Counsel's  Office  in 

10  Richmond,  Virginia.   I'm  here  representing  Mr.  Doery 

1 1  in  his  official  capacity. 

12  It  is  the  position  of  the  Treasury 

13  Department  that  there  is  no  reasonable  way  to  keep 

14  witnesses  from  talking  to  one  another  or  examining 

15  each  other's  documents  or  whatever.  And  we  decline 

16  to  be  bound  by  that  obligation.    We  don't  have  any 

17  expectation  that  Mr.  Doery  is  going  to  be  talking 

18  with  anybody  in  particular,  but  we  don't  think  he 

19  should  be  bound  by  that. 

20  BY  MR.  O'CALLAGHAN: 

21  Q      Prior  to  the  hearings,  you  received  a 

22  letter  from  the  committee  telling  you  that  you  may 

1  come  to  the  Senate  to  review  the  transcript  of  this 

2  deposition  and  make  note  of  any  corrections  of  the 

3  transcription  on  an  errata  sheet. 

4  If  you  are  called  to  testify  in  public 

5  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

6  deposition  transcript  four  days  in  advance  of  your 

7  testimony. 

8  You  may  be  represented  by  counsel. 

9  Counsel  just  identified  himself  for  the  record. 

10  Counsel  objections  to  the  form  of  questions  will  be 

1 1  noted  for  the  record.   Counsel  may  object  on  grounds 

12  of  privilege  or  relevance,  and  the  committee  chairman 

13  may  rule,  on  objections,  if  the  witness  refuses  to 

14  answer  a  question. 

15  Could  you  please  state  and  spell  your  full 

16  name  for  the  record? 

17  A      I  go  by  Ric,  R-i-c,  Doery,  D-o-e-r-y. 

1 8  Q      Are  you  known  by  any  other  name? 

19  A      Richard  is  my  full  name. 

Q      Could  you  give  your  full  formal  name? 
21  A      Richard. 

22 
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Q      What's  your  present  business  address? 

A      Main  Treasury  Building.    It's  at  1500 
Pennsylvania  Avenue,  Northwest,  DC,  20220.   I'm  in 
Room  2222. 

Q      What's  your  present  position? 

A      Deputy  Counsel  to  the  Inspector  General. 

Q      How  long  have  you  been  employed  there? 

A      Two  and  three-quarters  years,  I  believe. 

Q      Have  you  held  that  same  position  for  all 
the  two  and  three-quarter  years? 

A      Yes. 

Q      Who  do  you  report  to  there? 

A      Lori  Vassar,  L-o-r-i  V-a-s-s-a-r. 

Q      How  long  have  you  reported  to  Ms.  Vassar? 

A      Two  months. 

Q      Who  did  you  report  to  before  that? 

A      Well,  there  was  a  period  of  time  when  I 
was  running  the  office.   So  I  guess  I  reported  to 
Valerie  Lau  directly.   Valerie  Lau  is  the  Inspector 
General  —  and  also  to  Neal  Wolin,  the  Deputy  General 
Counsel. 

Q      During  what  time  period  was  that? 

A      March  —  no,  wait  a  second.   April  through 
August. 

Q      Of  this  year? 

A      That's  right. 

Q      How  about  before  that? 

A      Before  that,  Francine  Kerner. 

Q      For  what  time  period? 

A      That  would  be  January  1993  through  March 
of '95. 

Q      Since  you've  been  at  Treasury,  has  there 
been  anyone  that  you've  directly  supervised? 

A      Yes. 

Q      Could  you  give  me  the  names  of  people 
you've  supervised? 

A      Sharon  Separ,  S-e-p-a-r,  Tina  Bak-Brevik, 
B-a-k-B-r-e-v-i-k,  and  Kimberly  Beverly. 

Q      Are  you  aware  of  the  committee's  document 
request  to  the  Office  of  Inspector  General  and  the 
Department  of  Treasury? 

A      Yes. 

Q     Did  you  search  for  all  responsive 
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1  documents,  notes,  reports,  and  memoranda  in 

2  connection  with  the  request? 

3  A      Yes. 

4  Q      Have  all  responsive  documents  been 

5  produced? 

6  A      No.   We're  currently  in  the  process  of 

7  producing  what  is  left. 

8  Q      What  currently  is  remaining? 

9  A      What  is  remaining  is  documents  from  ~ 

10  that  are  located  in  the  files  maintained  by  the 

1 1  Office  of  Investigations.   I'll  refer  to  them  as  01, 
1-2  if  it's  all  the  same  to  you.    And  they  include 

13  documents  that  were  given  to  the  Inspector  General's 

14  Office  by  the  Office  of  General  Counsel,  OGC, 

15  including  documents  that  they  had  either  compiled  or 

16  gotten  from  other  people. 

17  And  they  also  include  documents,  I 

1 8  believe,  that  we  got  from  the  White  House,  and  there 

19  are  also  documents  that  are  going  to  be  produced  to 

20  you,  I  believe,  today,  that  are  01  documents, 

21  Inspector  General  01  documents. 

22 Q_  Do  you  currently  have  any  responsibility 

1  in  connection  with  the  IG's  production  of  documents 

2  to  the  committee? 

3  A      The  production  of  documents  is  now  being 

4  handled  by  Lori  Vassar.   When  Lori  has  a  question 

5  about  what  documents,  or  what,  she  asks  me  those 

6  questions  and  I  tell  her.   But  she  is  doing  all  the 

7  production  work. 

8  Q      Have  you  previously  had  any 

9  responsibilities  other  than  you  just  stated? 

10  A      Yes.   I  have  been  primarily  responsible 

1 1  for  producing  documents  before,  I  guess  last  week. 

12  Q      Was  that  beginning  when  you  first  received 

13  the  request  from  the  committee? 

14  A      No.   I  first  received  the  request  from  the 

15  committee,  I  believe,  September  12th. 

16  Q      My  question  is,  when  the  Inspector 

17  General's  Office  first  received  the  request  for 

18  documents  from  the  committee,  were  you  in  charge  of 

19  the  document  production  from  the  beginning? 

20  A      Are  you  talking  about  the  September  12th 

21  one? 

22  Q      Yes,  I  am. 
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A      Yes,  I  was. 

Q      Did  anyone  else  participate  in  the 
production  with  you? 

A      Only  on  clerical  matters.   I  was  primarily 
responsible.   I  handled  making  sure  that  all 
documents  that  were  responsive  were  available  to  us. 
I  produced  physically  the  documents  to  Joe  Kalinski. 
I  probably  involved  my  secretary.  And  I  know  there 
was  one  other  staff  person  in  the  ICC  Building,  where 
we  have  our  01  located,  who  had  begun  to  help 
stamping  documents. 

Q      What's  the  address  of  the  ICC  Building? 

A      I  think  it's  at  12th  and  Constitution,  I'm 
not  sure  if  it's  1201. 

Q      Could  you  generally  describe  the  searches 
that  were  conducted  for  the  documents? 

A      The  search  for  this  subpoena  you  mean,  or 
for  this  document  request? 

Q      Correct.   Actually,  for  any  document 
requests  in  connection  with  the  request  made  by  the 
committee. 

A      Right.    We  had  --  prior  to  the  committee's 


1  requests  to  us,  all  the  documents  had  been  brought 

2  together  in  three  locations.   One  of  the  locations 

3  was  our  office,  the  Office  of  Counsel  to  the 

4  Inspector  General.   One  location  was  wherever  Bob 

5  Ceska  happened  to  be,  because  he  changed  offices. 

6  And  the  third  location  was  at  01. 

7  Q      Could  you  describe  how  the  searches  were 

8  conducted,  what  means  you  used?  What  files  were 

9  searched? 

10  A      Well,  it  was  very  easy  to  search  our  files 

1 1  because  we  kept  them  all  in  a  locked  safe,  and  they 

12  were  in  basically  two  different  drawers.   I  might 

13  have  had  a  small  file  of  correspondence  between 

14  myself  and  the  independent  counsel  in  my  office,  so 

1 5  that  was  easy. 

16  Bob  Ceska  had  a  very  small  file  of 

17  documents  that  was  maybe  three  inches  high.    So  he 

18  didn't  have  very  many.   And  all  of  the  documents  at 

19  01  were  in  three  or  four  cabinets-full  in  a  locked 

20  file  cabinet. 

21  And  I  guess  I  neglected  to  mention  the 

22  transcripts  of  deponents  for  the  interviews  that  we 
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1  took  were  also  located  in  the  Counsel's  office,  the 

2  Counsel  to  the  Inspector  General. 

3  Q      I  assume  you  made  duplicates  of  the  copies 

4  you  had?  Did  you  make  duplicates  of  the  copies, 

5  duplicates  of  the  documents  you  had,  and  produce 

6  duplicates  to  the  committee? 

7  A      Yeah,  I  guess.    In  producing  documents  to 

8  the  committee,  we  made  copies,  stamped  them,  and 

9  produced  the  copies  to  the  committee.   The  committee 

10  did  not  ask  for  original  documents. 

1 1  Q      I'm  going  to  be  asking  some  very  nuts-and- 

12  bolts  questions  about  the  process. 

13  A      Sure. 

14  Q      With  regard  to  duplicates  you  made,  what 

15  different  locations  were  the  duplicates  made? 

16  A      The  documents  that  were  in  OC,  the  Office 

17  of  Counsel,  were  made  —  is  the  question,  how  many 

18  copies  were  made? 

19  Q      No.    Physically,  were  they  all  made  --  all 

20  the  copies  that  were  in  OC,  were  they  made  in  OC's 

21  office? 

22 A      Yes.   They  were  made  in  OC's  office.   The 


1  documents  for  OI  were  made  either  in  their  office  or, 

2  there's  a  copy  machine  down  the  hall  a  little  ways. 

3  I'm  almost  positive,  for  the  Senate  production, 

4  though,  they  were  all  made  right  in  the  Office  of 

5  Investigations. 

6  Q      How  about  the  documents  in  Mr.  Ceska's 

7  office? 

8  A      There  was  a  different  copy  machine.   I 

9  think  it  was  in  the  Office  of  Personnel,  across  the 

10  hall  from  Bob's  office. 

1 1  Q      Were  documents  ever  taken,  like  out  of 

12  OI's  office,  and  then  brought  over  to  another  office 

13  for  copying? 

14  A      Not  for  the  Senate  production. 

15  Q      For  any  production? 

16  A      For  a  different  production,  yes. 

17  Let  me  just  think  about  that. 

18  (Pause.) 

19  Yes,  I  have  to  amend  what  I  said  before. 

20  There  was  a  time  when  Jim  Cottos  gave  me  documents 

21  that  were  located  in  his  office  that  were  apart  from 

22  the  main  batch  of  documents. 
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Q      What  were  those  documents? 

A      Those  documents  were  copies,  so  Jim  told 
me,  of  documents  that  were  contained  in  the  01  files. 
It  was  a  very  small  number  of  documents. 

Q      How  many  would  you  say? 

A      Maybe  20  pages  or  so. 

Q      Did  you  review  the  documents? 

A      Not  there.   Jim  made  copies  for  me  in  his 
office. 

Q      Where  did  you  bring  them? 

A      I  brought  them  back  to  my  office. 

Q      Did  you  then  make  copies  in  your  office? 

A      Yes. 

Q      Then  you  brought  them  back? 

A      No.    I  made  copies  of  what  he  had,  which 
were  copies.   What  I  brought  back  to  my  office  I  made 
copies  of  to  produce  to  you. 

Q      And  you  kept  the  originals? 

A      I  kept  my  copies  of  the  copies. 

Q      The  copies  that  he  gave  you,  you  kept? 

A      That's  right.    Everything  that  I  produced 
to  the  Senate,  1  kept  a  copy  of. 
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1  Q      Do  you  continue  to  maintain  those  copies? 

2  A      Yes. 

3  Q      Have  any  copies  that  are  responsive  to 

4  requests  made  by  the  committee  been  destroyed,  lost, 

5  or  otherwise  disposed  of? 

6  A      Extra  copies  have  been. 

7  Q      Can  you  explain  how  they've  been 

8  destroyed,  lost,  or  disposed  of? 

9  A      Well,  by  the  time  I  got  the  Senate's 

10  request,  I  had  been  through  these  documents  before, 

1 1  producing  them  to  other  parties. 

12  Q      Just  for  some  background,  could  you 

13  explain  the  process  that  you  were  involved  in  in 

14  producing  similar  documents  to  other  parties? 

15  A      All  right.    I  understand,  I  mean,  for  the 

16  record.   My  hesitation  about  talking  about  this  is 

1 7  because  it  concerns  production  of  documents  to  the 

18  Independent  Counsel's  Office.   I'm  just  a  little 

1 9  concerned  about  that. 

20  Q      You  can  discuss  what  you  did  with  regard 

21  to  the  document  production.    I'm  not  going  to  inquire 

22  as  to  the  substance  of  the  Independent  Counsel's 
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1  investigation. 

2  A      Okay. 

3  I  had  first  produced  documents  to  the 

4  Independent  Counsel's  Office,  and  then  produced 

5  documents  to  the  House  of  Representatives  in  their 

6  inquiry. 

7  Q      When  did  you  conduct  those  productions? 

8  A      Well,  I'm  going  to  have  trouble  figuring 

9  out  when  the  Independent  Counsel  one  was.   That  was 

10  when  Francine  Kerner  was  still  my  boss.   So  it  would 

1 1  have  been  before  the  end  of  March  '95. 

12  The  House  production  I  know  took  place 

13  during  June  of  '95. 

14  Q      June  this  last  summer,  this  year? 

15  A      June  of  '95,  yes. 

16  Q      Was  the  Independent  Counsel  production  the 

17  same  year,  or  was  it  the  year  before? 

18  A      It  was  probably  --  it  might  have  been 

19  around  the  time  of  the  year  change.   I'm  afraid  I 

20  can't  just  — 

21  Q      You  don't  recall? 

22  A      I  don't  recall. 


1  Q      You  just  said  that  copies  of  documents  had 

2  been  destroyed? 

3  A      That's  right,  extra  copies. 

4  Q      Could  you  describe  what  was  destroyed? 

5  A      Yes.   Because  this  was  the  third  time  that 

6  I  was  producing  documents  to  one  party  or  another,  I 

7  was  reasonably  familiar  with  the  documents.   And  in 

8  the  process  of  going  through  them,  I  realized  that 

9  there  was  many,  many  copies  of  some  of  the  same 

10  documents. 

1 1  So,  after  I  went  through  the  documents  far 

12  enough  and  realized  that,  you  know,  hey,  this  was  a 

13  copy  of  something  I'd  already  seen  10  times  already, 

14  I  would  pull  that  extra  copy  out  and  put  it  in  a  pile 

15  to  be  destroyed. 

16  Q      Did  you  maintain  one  set  of  copies  that 

17  you  used  to  make  copies  for  other  productions? 

18  A      Yes.   Everything  I  have  produced  to  the 

19  Senate,  I  have  a  copy  of.    And  I  never  destroyed 

20  anything  that  was  an  original  document  that  I  could 

21  discern  was  an  original.   Anything,  for  example,  that 

22  was  on  a  piece  of  paper  that  had  letterhead  on  it, 
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that  was  not  white  copy  paper,  or  anything  that  had  a 
signature  that  was  in  blue  ink,  or  that  you  could 
tell  was  the  original  document.   I  never  destroyed 
anything  like  that. 

Q      With  regard  to  electronic  mail,  would  you 
be  able  to  determine  if  it  was  an  original  printout 
of  an  e-mail  or  not? 

A      That  was  much  more  difficult. 

Q      Any  other  documents  which  you  might  have 
trouble  discerning  whether  it  was  an  original  or  not? 

A      Well,  if  we  got  a  copy  of  the  document  of 
communication  with  the  Hill  somehow,  or  someone  else, 
unless  it  was  the  original,  very  often  it's  slightly 
tan-colored  paper,  unless  it  was  something  like  that, 
I  did  not  spend  the  time  to  inspect  every  document  to 
determine  whether  it  was  original  or  not,  that  kind 
of  original. 

Q      Were  any  original  documents  produced  to 
the  committee? 

A      No. 

Q      If  you  could  just  walk  me  through  when 

destruction  of  these  duplicates  occurred. 

20 

1  A      For  the  Senate  production? 

2  Q      Correct. 

3  A      Right. 

4  MR.  McDOUGAL:    Excuse  me.   I  don't  want  to 

5  interfere,  but  it  might  make  it  easier  for  you  to 

6  understand  if  we  would  start  at  the  beginning  with 

7  the  first  production  to  the  Independent  Counsel,  and 

8  destruction  of  the  records  then,  and  track  it 

9  through,  just  to  get  the  sequence  in  your  mind 

10  better,  because  this  situation  was  different  in  terms 

1 1  of  his  knowledge  at  the  Senate  production  than  it  was 

12  at  the  beginning. 

13  Just  a  suggestion. 

14  MR.  O'CALLAGHAN:    I'm  happy  to  do  that. 

15  MR.  McDOUGAL:    It  helped  me  understand. 

16  THE  WITNESS:   I'll  give  you  a  brief 

17  overview  of  it,  just  for  your  information  and 

18  background. 

19  When  I  first  started  looking  at  documents 

20  to  produce  to  the  Independent  Counsel,  I  did  not  know 

21  anything  about  Whitewater.  I  was  not  involved.  I 

22  was  purposely  kept  out  of  the  loop  so  I  could  handle 
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1  anything  like  this  that  would  come  up  afterwards.   So 

2  I  was  not  familiar  with  the  documents. 

3  There  were  plenty  of  copies.   I  could  tell 

4  that  pretty  soon.    Most  of  the  documents  were  in  my 

5  office,  the  Office  of  Counsel,  and  they  were  created 

6  or  maintained  by  Francine  Kerner. 

The  main  goal  during  that  time  was  to  try 

8  and  pick  out  everything  that  was  responsive  to  what 

9  the  Independent  Counsel's  Office  wanted,  and  to  put 

10  in  a  different  pile  things  that  were  not  going  to  be 

1 1  produced. 

12  It  took  me  a  very  long  time  to  get  used  to 

13  the  ideas.   So  I  didn't  really  destroy  too  much 

14  during  that  period  of  time. 

15  BY  MR.  O'CALLAGHAN: 

16  Q      Were  you  the  person  who  made  the  decision 

17  whether  a  document  was  relevant  to  the  request  made 

18  by  Independent  Counsel? 

19  A      Yes,  that's  right.   That's  really  all  I 

20  want  to  say,  about  the  Independent  Counsel. 

21  When  the  House  came  along,  we  told  them 

22  that  there  was  a  lot  of  —  a  large  number  of 
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1  documents,  and  we  asked  them  if  they  would  send 

2  people  over  to  our  office  to  tag  the  documents  that 

3  they  wished  to  have  copied,  and  then  we  would  produce 

4  only  those,  and  they  agreed  to  that. 

5  So  we  let  the  House  people  come  over,  and 

6  they  looked  at  all  of  the  documents  they  were  talking 

7  about  that  had  been  collected.  And  they  only  picked 

8  a  certain  number  of  documents,  and  that  is  why,  you 

9  know,  I  wouldn't  have  destroyed  any  documents  during 

10  that  period  of  time. 

1 1  It  was  very  easy.   They  made  our  lives 

12  easy  by  coming  in  and  inspecting  the  documents 

13  themselves. 

14  Q      Just  to  make  sure  I'm  clear,  had  you 

15  destroyed  any  documents  or  originals  or  duplicates 

16  while  you  were  making  the  Independent  Counsel 

17  production? 

A      I  never  destroyed  an  original  of  any 

19  document  at  any  time.   And  extra  copies  may  well 

20  have  ~  my  guess  is  that  I  did  destroy  extra  copies 
of  documents  during  the  Independent  Counsel  review 

22  when  it  became  really  apparent  to  me  that  there  were 


6531 

23 

1  many,  many  extra  copies. 

2  Q      Was  there  anyone  assisting  you  with  the 

3  document  production  when  you  were  doing  it  for  the 

4  Independent  Counsel's  request? 

5  A      Yes.   We  had  the  IRS  come  by  with  a  team 

6  of  investigators  to  help  us  identify  the  documents  in 

7  different  people's  offices.   Francine  Kerner  helped 

8  me  to  identify  what  particular  documents  were,  to 

9  give  context  to  them. 

10  Q      Did  she  help  in  determining  what  was 

1 1  relevant  and  what  wasn't,  also? 

12  A      Yes,  she  did. 

13  Q      Anyone  else  from  the  IG's  office? 

14  A      No. 

1 5  Q      Anyone  from  Treasury  main? 

16  A      No. 

17  Q      General  Counsel's  office? 

18  A      No.   The  General  Counsel  had  their  own 

19  request  they  were  working  on  with  the  same  IRS 

20  people.   But  we  responded  separately. 

21  Q      You  didn't  coordinate  your  efforts  for 

22  that? 


1  A      No. 

2  Q      Please  continue. 

3  A      So  no  documents  destroyed  during  the  House 

4  production.   And  then  by  the  time  the  Senate  came 

5  along  ~ 

6  Q      I  want  to  ask  you  one  question  before  you 

7  move  on.    While  you  were  making  your  production  to 

8  the  House,  people  came  by  and  tagged  documents;  is 

9  that  correct? 

10  A      That's  correct. 

1 1  Q      Was  there  any  further  inspection  of  the 

12  documents  for  relevance  made  by  people  in  the  IG's 

13  office? 

14  A      We  did  not  inspect  for  relevance  there, 

15  perse. 

16  Let  me  say  it  like  this.    Their  request 

17  was  pretty  broad.   So  they  didn't  pick  any  documents 

1 8  that  we  felt  were  irrelevant,  except  maybe  two  that 

19  were  just  in  the  wrong  file,  and  were  clearly  not 

20  relevant. 

21  But  we  also  did  not  let  them  take  ~  and 

22  in  fact  I  don't  know  whether  they  even  asked  to  take 
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1  anything  that  related  to  a  communication  between  our 

2  office  and  the  Office  of  the  Independent  Counsel.   I 

3  tried  to  remove  such  documents  before  they  looked  at 

4  them. 

5  Q      What  were  the  two  documents  that  were 

6  clearly  irrelevant?  Do  you  recall? 

7  A      I  don't  remember.  All  I  remember  is  that 

8  they  were  misfiled.   They  did  not  belong  in  that 

9  Whitewater  file. 

10  Q      Who  else  worked  on  the  production  with  you 

1 1  for  the  House? 

12  A      I'm  the  only  one,  I  think. 

13  Q      When  you  said  the  work,  you're  doing  the 

14  physical  work  and  pulling  these  copies? 

15  A      No,  I  did  not  do  the  physical  copying. 

16  The  people  over  at  01  did  that.   I  don't  even  know 

17  who  did  that,  someone  from  01.   And  they  sent  copies 

18  over  to  me,  and  I  processed  them,  claimed  privileges, 

19  did  the  Bates  stamping,  produced  - 

20  Q      So  we've  spoken  to  the  Independent  Counsel 

21  production  and  the  House  production,  right? 

22  A      Right. 


1  Q      With  regard  to  the  production  to  the 

2  committee,  the  Senate  committee,  could  you  identify, 

3  starting  from  the  beginning  of  the  production  when 

4  you  first  received  the  request  from  us,  incidents 

5  where  documents  were  destroyed,  for  whatever  reason? 

6  A      Okay.   The  Senate  made  a  very  broad 

7  request,  one  which  basically  covered  our  entire 

8  investigation.   That  is  the  way  I  looked  at  the 

9  request.   So  I  contacted  Bob  Giuffra  to  see  if  he 

10  couldn't  narrow  this  request  to  make  everybody's  life 

1 1  easier. 

12  Bob  agreed  that  a  narrow  request  would  be 

13  acceptable  to  him.   But  the  request  that  he  agreed  to 

14  was,  documents  that  had  been  produced  to  other 

1 5  parties  ~  what  that  was  understood  to  mean  was,  to 

16  the  House  and  to  the  Independent  Counsel's  Office. 

1 7  So  what  I  did  for  this  production  was  took 

1 8  the  copies  — 

19  Q      I'm  sorry.   Was  that  a  modification  of  an 

20  earlier  request? 

21  A     The  earlier  request  was  the  September  12th 

22  written  request.  This  was  a  verbal  conversation, 
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1  telephone  conversation  with  Bob  Giuffra. 

2  Q      So  this  verbal  conversation  to  clarify 

3  and/or  modify  an  earlier  request? 

4  A      That's  right.   Among  other  things  that  we 

5  discussed  --  actually,  one  very  important  thing  that 

6  we  discussed  was  that  we  were  not  going  to  produce 

7  any  transcript  of  the  witnesses  that  we  took  to  the 

8  committee  because  they  had  already  been  produced, 

9  both  redacted  and  unredacted  copies.   So  that  cut 

10  down  on  our  production  load  dramatically. 

1 1  Q      Just  for  clarity,  the  transcripts  you  are 

12  referring  to  are  transcripts  of  depositions  that  were 

13  conducted  in  July  of  1994? 

14  A      That's  right. 

15  Q      In  connection  with  the  investigation 

16  conducted  by  the  Treasury  Inspector  General's  office, 

17  the  RTC  Inspector  General's  Office  for  the  Office  of 

18  Government  Ethics;  is  that  correct? 

19  A      That  is  correct. 

20  Q      On  the  subject  of  Treasury- White  House 

2 1  contacts? 

22  A      That's  correct.   Those  are  the  ones. 


1  What  I  did  to  produce  the  documents  for 

2  Bob  Giuffra  at  this  point  was  to  make  copies  of  the 

3  file  that  I  kept  that  was  the  Independent  Counsel 

4  production,  and  the  file  that  was  the  House  of 

5  Representatives  production,  took  those  copies  and 

6  arranged  them  in  order  of  correspondence  with  the 

7  Hill,  e-mail,  internal  communications,  which  I'd 

8  never  done  before  because  the  documents  were  always 

9  not  stored  in  a  more  coherent  fashion. 

10  Q      A  little  more  haphazard  earlier? 

11  A      It  was  totally  haphazard.  The  documents 

12  were  in  whatever  order  ~  no  order  at  all.    So  in 

13  order  to  comply  with  the  Independent  Counsel's  wish 

14  that  we  not  identify  documents  that  were  given  to 

15  them,  I  blackened  out  the  Bates  numbers  for  the  House 

16  production  and  for  the  Independent  Counsel 

17  production,  collated  the  documents,  and  moved  all 

18  like  documents  together,  and  then  put  them  in 

19  chronological  order. 

20  And  in  that  process,  I  realized  I  was  able 

21  to  eliminate  many  extra  duplicate  copies.   And  those 

22  I  shredded. 
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1  Q      Was  this  a  daily  occurrence  or  weekly? 

2  Did  you  do  it  at  the  end?  Just  give  me  an  idea  how 

3  often. 

4  A      This  happened  on  one  day.   Bob's  narrowing 

5  of  his  request  made  our  job  really  easy.   This 

6  happened  on  one  day. 

7  Q      Do  you  recall  when  that  happened? 

8  A      It  happened  pretty  shortly  after  we 

9  received  the  letter  request.   That  probably  would 

10  have  been  the  second  week  in  September,  the  second  or 

1 1  third  week. 

12  Q      Where  was  the  shredding  done? 

13  A      In  our  office  the  Office  of  Counsel. 

14  Q      The  Office  of  Counsel  at  IG? 

15  A      That's  right. 

16  Q      Did  you  have  anyone  assist  you  physically 

1 7  or  during  the  documents? 

18  A      No. 

19  Q      Was  it  just  you  in  there? 

20  A      Just  me. 

21  Q      Did  anyone  assist  you  with  the  shredding? 

22 A      I  don't  think  so.   It's  possible  that  I 


1  would  have  asked  my  secretary  to  do  it.   But  since 

2  there  wasn't  that  much,  I  doubt  it. 

3  Q      What  volume  of  material  or  pages  do  you 

4  think  were  shredded  in  the  second  or  third  week  of 

5  September? 

6  A      You  know,  the  House  and  the  Independent 

7  Counsel  request  did  have  quite  a  bit  of  overlap.  And 

8  each  was  about  three  inches,  I  would  say,  three  to 

9  four  inches.   So  maybe  half  of  that  from  each.   So  I 

10  would  say  maybe  a  good  three  inches  of  documents. 

1 1  Q      After  the  second  or  third  week  of 

12  September,  were  you  still  involved  in  producing 

13  documents  to  the  committee? 

14  A      Well,  I  stopped  producing  after  I  produced 

15  those  documents  because  I  thought  that's  all  the 

16  committee  wanted. 

17  Then  Bob  Giuffra  changed  his  mind,  and 

1 8  decided  to  have  all  of  our  documents,  and  said  that 

19  he  wanted  to  start  out  with  documents  of  individual 

20  witnesses,  the  deponents.   That  would  Bob  Ceska, 

21  Francine  Kerner,  and  Jim  Cottos  had  in  their 

22  possession. 
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1  Q      Was  it  your  understanding  that  he  changed 

2  his  mind,  or  that  there  was  a  misunderstanding? 

3  A      There  was  no  misunderstanding.   He  changed 

4  his  mind,  clearly. 

5  Q      So  he  wanted  files  —  I'm  sorry. 

6  A      He  wanted  to  start  out  with  all  the 

7  documents  that  were  in  the  possession  of  those  three 

8  deponents.   He  wanted  everything. 

9  Actually,  I  misspoke  slightly  before.   It 

10  wasn't  only  the  documents  that  had  already  been 

1 1  produced  to  the  House  and  the  Independent  Counsel 

12  that  Bob  wanted.   He  also  did  want  any  communications 

13  between  the  Inspector  General's  Office  and  the  House, 

14  Senate,  and  RTC,  and  the  White  House  for  a  period  of, 

15  I  believe  it  was  July  1st  or  June  1st  through  August 

16  5th. 

17  So  we  went  through,  and  I  got  extra  copies 

18  of  telephone  records  that  indicated  that  there  was  an 

19  attempt  to  make  a  call.   And  probably  I  produced  some 

20  more  ~  what  do  you  call  those  ~  appointment  books, 

21  pages  from  appointment  books. 

22 MR.  PORTNOY:    I'm  sorry.    I  missed  that. 


1  Could  you  restate  what  the  agencies  were  that  you 

2  wanted,  the  communications  involved? 

3  THE  WITNESS:    He  didn't  ask  that  question. 

4  I  was  offering  that  information. 

5  In  addition  to  the  documents  that  were 

6  already  produced  already  to  the  committee,  he  wanted 

7  to  have,  for  the  period  I  think  June  1st  through 

8  August  5th  all  records  of  communications  whether  or 

9  not  they  related  to  Whitewater,  was  my  understanding, 

10  between  our  office  —  actually  it  couldn't  have  been 

1 1  whether  or  not  it  related  to  Whitewater. 

12  But  between  our  office  and  the  White 

13  House,  and  our  office  and  the  House  of 

14  Representatives,  the  Senate,  and  I  believe  OGE. 

15  BY  MR.  O'CALLAGHAN: 

16  Q      And  the  RTC  also? 

17  A      That  is  all  in  the  letter.   That  is  all  in 

18  the  September  22nd  letter  to  Mr.  Giuffra. 

19  Q      After  that  request,  you  then  made  an 

20  effort  to  find  those  records;  is  that  right? 

21  A      That's  right. 

22  Q      Was  that  a  separate  production  than  the 
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1  one  you  spoke  of  earlier? 

2  A      This  was  the  first  production.   This  is 

3  when  I  thought  we  were  just  giving  copies  of  things 

4  we'd  already  given  to  other  parties. 

5  I  just  brought  this  up  because  I 

6  remembered  that  that  was  something  else  that  I 

7  produced  at  that  time. 

8  Q      What  was  the  next  production? 

9  A      The  next  production  was  when  Bob  decided 

1 0  that  he  wanted  pretty  much  everything  that  we  had, 

1 1  and  was  going  to  be  satisfied  if  we  started  out  by 

12  giving  him  the  documents  that  were  in  the  possession 

13  of  the  three  deponents  from  our  office. 

14  Q      How  did  you  conduct  that  search? 

1 5  A      That  search,  I  went  to  the  three  deponents 

16  and  asked  them  what  they  had.   It  was  easy  to  deal 

17  with  Bob  Ceska's  because  I  just  decided  to  produce 

18  everything  that  Bob  Ceska  had  that  hadn't  already 

19  been  produced.   Since  it  was  a  small  amount  of 

20  documents,  that  would  be  easy. 

21  I  spoke  to  — 

22 Q      Was  Jim  Cottos  one  of  them? 


1  A      Yes.    I  spoke  to  Jim  Cottos.   And  again,  I 

2  guess  this  was  all  —  I'm  reading  my  October  13th 

3  letter. 

4  Q      Which  is  a  transmittal  of  the  documents  to 

5  the  committee;  is  that  right? 

6  A      That's  right  —  in  which  we  say  that  we're 

7  producing  all  communications  between  our  office,  in 

8  this  case,  Jim  Cottos,  documents  in  his  office,  to 

9  all  the  other  parties.   And  that  was  the  first  time  I 

10  found  out  that  Jim  had  some  documents  outside  of  the 

1 1  main  grouping  of  01  files  that  were  in  his  own 

12  office,  and  asked  to  see  those  documents. 

13  He  made  copies  of  them  for  me,  and  I 

14  included  them  as  pages  841  to  898  of  the  Bates 

15  numbered  documents  we  gave  to  you. 

16  Q      Were  these  documents  that  were  created  in 

17  the  course  of  his  official  duties? 

18  A      They  were  created  during  the  Whitewater 

19  investigation. 

20  Q      Were  any  of  these  documents  in  any  files 

21  outside  of  his  office? 

A      Jim  told  me  that  all  the  documents  that  he 
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1  had  were  copies  of  documents  that  were  in  the  OI 

2  grouping. 

3  Q      Did  he  offer  those  to  you,  or  did  you 

4  become  aware  of  them  and  ask  him  for  them? 

5  A      I  told  him  that  I  was  producing  all  the 

6  documents  that  met  the  request  that  I  just  mentioned 

7  before,  and  that  I  wanted  him  to  be  sure  that  all 

8  these  were  copies  of  documents  that  were  in  the  main 

9  grouping. 

10  I  was  representing  that  that's  what  I  was 

1 1  doing.    So  instead  of  having  to  compare  the  documents 

12  to  what  I  had  already  culled  from  the  OI  files,  Jim 

13  had  made  copies  of  the  documents  he  had,  and  just 

14  gave  me  those  copies. 

15  Q      And  how  many  documents  were  in  his  safe? 

16  A      20  to  30  pages,  a  smaller  number  of 

17  documents  because  some  of  them  were  just  more  than 

18  one  page. 

19  Q      How  about  the  documents  you  had  collected 

20  before  that,  all  the  documents  that  were  in  his 

21  possession?   I'm  sorry  --  all  the  Cottos  documents 

22  that  were  in  the  other  files? 
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1  A      By  "Cottos  documents,"  do  you  mean 

2  everything  in  OI? 

3  Q      You  said  you  didn't  want  to  —  instead  of 

4  comparing  them,  you  just  copied  all  the  documents. 

5  I'm  just  trying  to  see  what  you  were  comparing  them 

6  to? 

7  A      I  was  comparing  them  to  documents  899 

8  through  1 148,  which  are  those  that  I  pulled  from  the 

9  OI  files  after  Bob  Giuffra  came  back  and  asked  for 

10  additional  documents.   But  I  stopped  comparing  since 

1 1  he  gave  me  copies,  and  then  I  included  his  copies  as 

12  841  through  898. 

13  Actually  you  can  tell  right  there,  there 

14  were  57  pages.   So  I  guess  I  underestimated  the 

1 5  amount. 

16  Q      Okay.   Then  you  were  discussing  the  search 

1 7  made,  first  for  Mr.  Ceska  and  then  Mr.  Cottos. 

18  A      And  then  I  asked  Francine  Kerner  to 

19  produce  all  the  documents  that  she  had. 

20  Q      How  did  you  collect  those? 

21  A      Well,  Francine  came  down  one  day,  and  she 

22  gave  me  a  big  bunch  of  documents.  And  then  she  came 
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1  back  later  on,  after  I  had  already  started  to  process 

2  those  documents,  and  said,  "Oops,  I  have  more 

3  documents."   So  that  increased  what  I  was  going  to  be 

4  producing  to  the  Senate  by  another  500  pages,  I 

5  think,  something  like  that. 

6  Q      When  did  she  come  by  with  the  first  set  of 

7  documents? 

8  A      I  think  that  this  is  on  a  Friday.   Do  you 

9  have  a  calendar  with  you? 

10  Q      Your  transmittal  letter  said  it  was  the 

11  13th. 

12  A      That's  right.    This  is  a  Friday.   It  would 

13  have  been  October  13th,  right. 

14  Q      The  day  of  the  production? 

1 5  A      The  day  of  this  production  to  you,  yes. 

16  Q      So  she  came  to  you  Friday  with  the  first 

17  box? 

18  A      And  the  second. 

19  Q      So  what  time  did  she  come  by  with  the 

20  first  box? 

21  A      The  first  time  was,  I  think,  mid-afternoon 

22  to  late  afternoon.   And  then  she  went  upstairs  to 


1  some  office  she  was  working  in,  and  then  came  down 

2  and  said,  "Oops,  I  forgot  to  give  you  these." 

3  Q      Where  did  she  get  the  documents  that  she 

4  produced  to  you? 

5  A      I  don't  know,  some  office  that  she  was 

6  working  at.   I  think  it  was  on  the  fourth  floor  in 

7  the  main  Treasury  Building. 

8  Q      So  she  had  maintained  these  filed  in  the 

9  Office  of  Treasury? 

10  A      I  don't  know  that  either.   I  kind  of  doubt 

1 1  it  because  she  wasn't  working  there.   She  was  only 

12  working  in  that  office  while  she  was  dealing  with  the 

1 3  Whitewater  production,  I  guess,  and  preparing  for  her 

14  testimony.   She  doesn't  work  in  the  main  Treasury 

15  Building  anymore.   She  works  over  at  FINCEN, 

16  F-I-N-C-E-N,  Financial  Crimes  Enforcement  Network. 

17  Q      So  she  had  an  office  on  the  fourth  floor 

18  that  you  understand  she  was  an  office  the  was  working 

19  in  to  get  ready  for  her  deposition? 

20  A      Right.   It  wasn't  a  permanent  office. 

Q      What  department  was  that  located  in,  her 

22  office;  do  you  know? 
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1  A      I  think  it  was  where  the  Waco  production 

2  room  was. 

3  Q      Is  that  a  common  practice,  to  give  people 

4  rooms  to  work  at  to  prepare  for  depositions? 

5  A      I  don't  know.    She  worked  on  Waco,  so  she 

6  knew  that  the  room  was  available. 

7  Q      So  she  was  also  working  on  Waco  at  the 

8  same  time? 

9  A      That  was  before,  and  I'm  not  sure  if  it 

10  was  at  the  same  time.   I  did  not  keep  track  of  all  of 

1 1  her  activities. 

12  Q      I  was  just  asking  if  you  knew  if  she  was 

13  working  out  of  that  office  for  any  other  purpose? 

14  A      Oh,  no.    When  I  asked  her  for  these 

15  documents,  I  do  not  think  she  was  working  on  Waco. 

16  Q      But  she  had  worked  on  it  previously? 

17  A      Yes. 

18  Q      When  did  you  first  inform  her  that  you 

19  wanted  to  get  files  in  her  possession? 

20  A      It  was  very  close  to  the  13th.    If  it 

21  wasn't  the  13th,  it  was  the  1 1th  or  12th. 

22 Q      And  she  was  working  out  at  FINCEN,  you 
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1  said?  That's  in  Vienna,  Virginia? 

2  A      That's  right. 

3  Q      Did  she  say  whether  she  had  files  at  the 

4  office  in  FINCEN? 

5  A      I  don't  know  if  she  kept  papers  there,  or 

6  if  she  kept  them  at  home.    I  don't  know  where  she 

7  kept  them.   But  it's  my  impression  that  they  were  not 

8  stored  in  the  main  Treasury  Building,  and  she  brought 

9  them  from  wherever  she  had  them  to  the  main  Treasury 

10  Building  to  work  on  them. 

11  Q      Do  you  know  when  she  brought  them  over? 

12  A      No. 

13  Q      Had  she  brought  them  over  before  your 

14  request? 

15  A      I  don't  know.   That  question,  I  do  not 

16  know  the  answer. 

17  Q      So  you  said  ~  you  testified,  pardon  me  ~ 

18  she  brought  one  box  over  mid-afternoon.   Where  were 

19  you  when  she  brought  it  over  to  you? 

20  A      At  my  office  at  OC. 

2 1  Q      What  did  you  do  with  the  documents  when 

22  she  gave  it  to  you? 
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1  A      Well,  I  started  processing  it,  making 

2  copies  of  these  documents,  stamping  them  with  the 

3  Bates  stamper,  and  marking  confidential  those 

4  documents  which  we  had  intended  to  claim  privileges 

5  for,  as  against  third  parties. 

6  I  might  say  that  Francine's  documents  were 

7  all  copies  of  documents  that  OC  already  had  in  its 

8  possession.   So  I  was  dealing  with  copies  of  copies 

9  at  that  point. 

10  Q      So  had  they  already  been  produced  to  the 

1 1  committee,  or  were  they  just  already  in  the 

12  possession  of  OC? 

13  A      They  were  produced  to  the  committee  if 

14  they  met  the  other  criteria  that  we  had  previously 

15  discussed. 

16  Q      And  now  you  were  looking  at  documents  that 

17  met  the  criteria  that  you  spoke  with  Mr.  Giuffra 

18  about  with  regard  to  the  three  individuals? 

19  A      Right.   He  said  he  wanted  to  know  who  had 

20  what  documents.   So  even  though  there  were  copies  in 

21  many  instances,  we  copied  them  again  and  produced 

22  them,  as  you  can  see  in  this  October  13th  letter 
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1  identifying  which  person  had  which  documents  in  their 

2  possession. 

3  Q      How  long  did  it  take  you  to  process  the 

4  first  box? 

5  A      About  an  hour  to  two  hours. 

6  Q      Had  you  finished  processing  it  by  the  time 

7  she  came  back? 

8  A      Yes. 

9  Q      You  said  she  brought  the  second  box  over 

10  late  afternoon.   About  what  time? 

1 1  A      6:00  o'clock,  7:00  --  it  was  late. 

12  Q      Probably  on  into  the  evening? 

13  A      Yes. 

14  Q      You  said  it  was  about  500  pages.   Is  that 

15  right?   Do  you  recall? 

16  A      I  think  it  was  500  because,  in  my  October 

17  13th  letter,  the  documents  that  came  from  Francine 

18  Kerner  are  listed  in  two  separate  Bates  numbers. 

19  Q      Without  referring  to  the  letter,  do  you 

20  recall  how  much  stuff? 

A      Actually  it  would  have  been  much  more  than 

22  this  also,  because  I  didn't  include  extra  copies.   I 
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1  tried  to  weed  out  some  of  the  extra  copies. 

2  Q      Do  you  recall  how  much  stuff?   Was  she 

3  carrying  them  in  her  hands?  Did  she  have  a  hand- 

4  truck? 

5  A      It  wasn't  a  hand-truck.   I  think  it  was  in 

6  cardboard  boxes,  one  box  each  time.   And  the  box 

7  wouldn't  have  been  full.    But  that's  how  she  carried 

8  them. 

9  Q      What  did  you  say  when  she  brought  you  the 

1 0  second  box? 

1 1  A      Am  I  allowed  to  say  this  on  a  transcript? 

12  I  said,  "Oh,  shit,  Francine."   I  was  upset, 

13  significantly.   I  didn't  want  to  stay  there  all  night 

14  long  producing  documents.   I  was  already  ~  I  was  all 

15  set  to  give  you  guys  our  documents,  and  here  comes 

16  Francine  with  a  big  pile  of  extra  documents. 

1 7  Q      What  did  you  do  after  you  told  her  that? 

18  A      I  started  processing  those  documents. 

19  Q      Did  she  have  any  reaction?  Did  she 

20  apologize? 

21  A      She  felt  very  bad  about  it.    She 

22  apologized,  and  she  offered  to  help  me  produce  the 
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1  documents.   So  she  actually  helped  me  by  making 

2  copies  and  going  through  the  documents. 

3  I  wanted  to  have  my  weekend  without  coming 

4  to  the  office.   And  I  had  already  arranged,  since  it 

5  was  late,  with  Joe  Kalinski,  and  I  guess  Bob  or 

6  someone  else  —  maybe  it  was  even  you  ~  to  bring  the 

7  documents  —  I  think  it  was  you  —  to  bring  the 

8  documents  to  the  Senate  on  Saturday. 

9  And  I  figured  that  it  would  be  easier  for 

10  me  if  I  just  brought  it  from  home  instead  of  coming 

1 1  to  work.    So  I  wanted  to  stay  at  work  and  finish  this 

12  job.   WE  stayed  until  like  1 1:00  o'clock.   I  went 

13  through  the  same  process  of  going  through  the 

14  documents.   I  did  get  rid  of  a  significant  number  of 

15  copies,  extra  copies. 

1 6  Q      How  did  you  get  rid  of  them? 

17  A      Threw  them  on  the  floor,  when  I  recognized 

1 8  they  were  copies,  and  continued  thumbing  through 

19  them,  and  then  shredded  them,  then  stamping  the  ones 

20  confidential  that  we  wanted  to  claim  privilege  for. 

21  Q      What  volume  of  documents  would  you  say  you 

22  shredded  that  night? 
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1  A      It's  very  hard  for  me  to  say.   All  I  know 

2  is  that  it  was  exasperating,  because  Francine  kept 

3  multiple  copies  of  practically  everything.   It  was 

4  not  a  pleasant  task. 

5  Q      Could  you  tell  me  the  process  that  you 

6  were  involved  in  while  you  were  making  copies  and 

7  getting  this  production  ready? 

8  A      She  made  the  copies.   I  put  the  Bates 

9  stamps  on  and  claimed  the  confidentiality. 

10  Q      So  she'd  make  them  and  then  she  handed 

1 1  them  to  you,  or  did  she  put  them  in  a  pile  or 

12  something? 

13  A      It  was  a  combination  of  those  things. 

14  She'd  either  hand  them  to  me,  or  put  them  in  a  pile, 

15  and  I  would  come  get  the  next  round. 

16  Q      Of  the  documents  that  she  was  making 

1 7  copies  of,  how  many  of  those,  what  percentage  ~  you 

18  were  pretty  familiar  with  the  documents.   What 

19  percentage  would  you  say  were  duplicates? 

20  A      I  think,  you  know,  it  wouldn't  be  too  far 

21  from  the  mark  to  say  that  there  was  at  least  two 

22  copies  of  everything.   And  it  was  certainly  true  to 


1  say  that  there  were  10  or  more  copies  of  many  of  the 

2  documents,  all  out  of  order,  I  might  add. 

3  MR.  PORTNOY:    The  sequence  of  events,  if 

4  you  don't  mind  my  putting  a  question  —  did  you 

5  review  the  documents  to  identify  duplicates  before 

6  they  were  copied  or  after  they  were  copied? 

7  THE  WITNESS:    I  think  that's  something 

8  that  I  did  after  and  before  I  Bates  stamped  them. 

9  BY  MR.  O'CALLAGHAN: 

10  Q      How  did  you  identify  what  was  a  duplicate 

1 1  and  what  wasn't? 

12  A      First  of  all,  again,  everything  was  a  copy 

13  of  a  copy  at  this  point.    So  there  were  no  originals 

14  to  be  had. 

15  I  was  not  going  to  be  destroying 

16  originals.   It  was  just,  as  they  came  up,  I'd  grab  a 

17  pile,  and  the  next  pile,  I'd  look  through  them, 

18  notice  July  1,  July  1,  July  1. 

19  Q      So  you  were  eyeing  what  you  thought  you'd 

20  already  seen  before? 

21  A      Yes. 

Q      Is  it  possible  that  you  might  have  thrown 
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1  anything  to  the  side  that  might  not  have  been  a 

2  duplicate? 

3  A  It  is  extremely  unlikely. 

4  Q  But  it's  possible? 

5  A  Well,  I  guess  it's  possible. 

6  Q  Did  you  have  a  set  that  you  could  check 

7  them  against  before  you  threw  them  to  the  side? 

8  A      I  didn't  do  that  type  of  checking,  even 
though  I  had  what  I  thought  was  close  to  one  copy  as 
I  could  make  for  that  evening. 

In  other  words,  it  was  because  I  had 
already  seen  the  documents,  I  knew  what  the  document 
was.   And  I  eyeballed  it  and  could  tell,  this  indeed 
was  an  extra  copy. 

Q      Is  that  the  same  process  you  used  when  you 
made  the  first  production  also? 

A      To  the  Senate? 

Q      Yes. 

A      No,  because  that  process  I  culled  together 
and  grouped  together  like  documents  from  the  House 
and  the  Independent  Counsel  production.    I  put  them 

in  chronological  order.    Then  when  I  saw  actual 

48 
copies,  then  I  got  rid  of  the  duplicates. 

Q      So  you  were  able  to  winnow  it  down  to  one 
copy  of  each  document? 

A      That's  right,  as  best  I  could,  I  believe. 
Even  in  that  production,  I  did  produce  duplicates.   I 
wasn't  able  to  get  everything. 

Q      Do  you  recall  how  many  documents  you  threw 
to  the  side  and  then  shredded?  Can  you  make  an 
estimation  of  the  volume? 

MR.  McDOUGAL:   Could  the  question  be 
specific  as  to  which  event? 

MR.  O'CALLAGHAN:    On  the  13th. 
THE  WITNESS:    From  Francine's  pile? 
BY  MR.  O'CALLAGHAN: 

Q      Yes. 

A      Scores  of  them. 

Q      Earlier  you  indicated  that  you  were  going 
through  a  box  that  wasn't  full,  right? 

A      Right. 

Q      What  percentage  of  the  box  was  shredded  by 
you? 

A      That  is  just  so  hard  for  me  to  estimate. 
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1  Anything  I  would  say  would  be  a  guess.    I  don't  know 

2  what  percentage,  I'm  sorry. 

3  Q      When  you  shredded  the  documents,  did  they 

4  fall  into  a  bin  or  a  bucket? 

5  A      On  the  floor,  the  floor  in  my  office.   I 

6  sit  at  my  desk  like  this. 

Q      You  threw  them  on  the  floor.    But  when  you 

8  shredded  them  ~ 

9  MR.  PORTNOY:    Let  the  record  reflect  that 

10  Mr.  Doery  was  demonstrating  how  he  sat  at  his  desk. 

1 1  He  had  the  folder  of  documents  on  his  lap,  and  was 

12  paging  through  them,  and  effected  to  throw  one  to  the 

13  side. 

14  MR.  O'CALLAGHAN:   And  also  had  his  feet  up 

15  under  him,  on  top  of  the  chair. 

16  BY  MR.  O'CALLAGHAN: 

17  Q      I  understand  you  threw  the  duplicates  that 

18  you  thought  were  duplicates  on  the  floor.   The 

19  question  is,  you  then  took  them  to  the  shredder, 

20  right? 

21  A      That's  right. 

22 Q      Did  you  take  them  in  at  one  time,  or  did 
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1  you  make  a  couple  of  trips? 

2  A      It  was  more  than  one  trip.   It  was  each 

3  time  I  went  through  the  next  pile  of  documents  that 

4  Francine  copied,  pretty  much. 

5  Q      When  you  put  the  documents  in  the 

6  shredder,  what  kind  of  shredder  was  it? 

7  A      I  don't  know  the  different  kinds  of 

8  shredders. 

9  Q      I  believe  there  are  a  couple  of  different 

10  kinds.    I  think  there  are  a  couple  that,  like  an 

1 1  eighth  of  an  inch  strip.    It  looks  like  a  pasta  maker 

12  almost.   One  pulverizes  it,  and  turns  it  into  dust. 

13  A      No,  it  was  not  a  duster.   It  was  a 

14  fettucini  type. 

1 5  Q      Once  the  paper  was  shredded,  did  it  go 

16  into  a  bin  or  garbage  can  or  bag? 

17  A      Well,  the  shredder  itself  has  a  bin,  a 

18  plastic  bag  that  catches  it  all. 

19  Q      Kind  of  like  the  lawn  mower  type  thing? 
A      No.    Well,  it's  something  that  stands  up. 

21  The  shredding  apparatus  is  at  the  top.   And  the 

22  documents  by  gravity  fall  into  the  elongated  box. 
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1  Q      Was  there  any  shredding  material  in  the 

2  box  that  you  remember  when  you  started  shredding? 

3  A      I'm  sorry. 

4  Q      When  you  began  your  shredding  that 

5  evening,  was  there  any  existing  shredded  material  in 

6  the  box  when  you  started? 

7  A      I  think  so.    In  our  office,  we  have  many 

8  occasions  in  which  we  need  to  destroy  documents  so 

9  that  people  who  are  not  supposed  to  see  them  do  not 

10  see  them. 

1 1  Q      The  specific  question  is  if  you  recall 

12  that  evening  whether  there  was  any  existing  shredded 

13  material  in  the  box? 

14  A      Yeah.   I  think  that  it  was  reasonably  full 

1 5  already,  because  I  know  that  by  the  time  I  got 

16  through  that  we  had  already  hit  the  top  of  the  box. 

17  We  were  filling  up  that  box  pretty  well. 

18  Q      Do  you  know  if  anyone  in  your  office  had 

1 9  done  any  shredding  that  day? 

20  A      I  probably  would  have. 

21  Q      In  connection  with  what? 

22  A      The  first  bunch  of  Francine  Kerner's 


1  documents.   I  think  that  all  the  documents  I  would 

2  have  been  shredding  that  day  would  have  been 

3  Whitewater  because  that's  the  only  thing  I  was 

4  working  on  at  that  time.    But  there  were  three  other 

5  lawyers.   It  was  a  Friday  -  no,  there  would  have 

6  been  two  other  lawyers  in  the  office  who  might  have 

7  shredded  documents,  too. 

8  Q      Do  you  know  what  they  were  working  on? 

9  A      No.    I  don't  remember  what  they  worked  on 

10  on  the  13th. 

1 1  Oh,  I  do  remember  something,  though.    It 

12  would  not  have  been  Lori  Vassar,  my  boss,  because  -- 

13  no,  I  take  that  back.   It  could  have  been. 

14  Q      Why  did  you  first  indicate  ~ 

15  A      Because  she  didn't  come  in  on  the  day  of 

16  the  march,  the  Million  Man  March.   But  that  wasn't 

1 7  Friday,  that  was  a  Monday. 

18  MR.  PORTNOY:    That  was  the  following 

19  Monday. 

20  THE  WITNESS:    I  knew  she  missed  one  of 

21  those  days. 

22  BY  MR.  O'CALLAGHAN: 
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1  Q      Did  anyone  else  shred  documents  on  the 

2  1 3th  in  your  office? 

3  A      Let  me  say  this  also.    I  don't  know 

4  whether  the  other  lawyer  shredded  documents.   But 

5  it's  also  the  case  that  documents,  when  they're 

6  shredded,  we  don't  empty  that  bin  every  day.   There 

7  could  be  documents  from  two  weeks  ago  in  there. 

8  Q      Are  you  aware  of  any  other  attorneys  that 

9  were  shredding  documents  that  day? 

10  A      I  don't  specifically  recall  that,  if 

1 1  that's  the  question. 

12  Q      Did  Ms.  Kerner  shred  any  documents  that 

13  evening? 

14  A      Yes. 

15  Q      What  did  she  shred? 

16  A      Francine  had  problems  with  the  copy 

17  machine.  And  I  know  that,  for  example,  once  a  whole 

18  big  stack  of  copies  came  out  wrong.    Either  they  were 

19  misaligned,  or  the  toner  was  wrong;  something  like 

20  that  happened. 

2 1  So  she  had  to  shred  a  large  number  of 

22  documents  and  then  recopy  them  from  her  copies.   And, 

54 

1  you  know,  she  might  have  been  getting  rid  of  copies 

2  also.   But  I  don't  know  that,  you  know.    Any  of  those 

3  documents  were  all  copies. 

4  Q      Approximately  how  many  documents  or  how 

5  many  pages  did  she  shred? 

6  A      I  have  no  idea. 

7  Q      You  saw  her  shredding  a  great  deal.   Did 

8  she  spend  a  long  time? 

9  A      I  didn't  see  her  go  to  the  machine.   I 

10  heard  the  machine  from  my  office,  because  I  was  up 

1 1  mostly  working  in  my  office. 

12  Q      Was  she  working  in  your  office  also? 

13  A      No.    She  was  working  right  outside  my 

14  office.   The  copy  machine,  you  can  see  it  from  where 

15  I  sit.   And  there's  a  table  to  the  right  of  that 

16  machine.  And  she  was  piling  documents  onto  that 

17  table. 

18  Q      How  many  times  did  she  use  the  shredder? 

19  Did  she  use  it  more  than  once? 

20  A      It  seems  likely. 

21  Q      Do  you  remember  whether  she  used  it  more 

22  than  once? 
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1  A      I  don't  particularly  recall.   I  think  that 

2  she  probably  did  do  it  more  than  once.   But  I  don't 

3  have  the  specific  recall  on  that. 

4  Q      Have  you  had  any  conversations  with  Ms. 

5  Kerner  regarding  these  events? 

6  A      Only  the  other  day  I  did. 

7  Q      When  did  you  speak  to  her? 

8  A      Was  that  yesterday?  Day  before.   This  is 

9  Thursday;  it  would  have  been  Tuesday. 

10  Q      What  did  you  talk  about? 

1 1  A      My  counsel  was  also  representing  Francine, 

12  and  wanted  ~  what  was  it  you  wanted?  He  wanted 

13  something  for  Francine.  And  I  was  bringing  some 

14  papers  to  her,  or  something  like  that,  up  in  this 

15  Waco  room,  the  formerly-used  Waco  room. 

16  Q      She  wanted  some  documents? 

17  A      She  wanted  something.    I  don't  remember 

18  what  it  was. 

19  Q      Do  you  remember  what  you  brought  her  two 

20  days  ago? 

21  A      Do  you  remember? 

22 Q      Was  it  paper?  Do  you  remember  what  you 

1  brought  over  to  her?   Was  it  paper?  Was  it  a 

2  thermos? 

3  A      I  can't  remember.   It  wasn't  a  thermos. 

4  Probably  a  piece  of  paper.   Maybe  it  was  just 

5  information.    I  honestly  don't  remember  what  it  was. 

6  Q      Was  it  a  document  relevant  to  the 

7  committee's  request? 

8  A      I  can't  say.    I  don't  remember  at  all.   If 

9  I  remember  before  we  finish  here,  I'll  tell  you  what 

10  it  was.   I  just  can't  remember. 

11  Q      I  might  be  able  to  help  you.    Did  she  call 

12  you  and  ask  you  for  something? 

13  A      Yes. 

14  Q      When  did  she  call  you? 

15  A      It  was  probably  mid-day  sometime.   It  was 

16  a  voice  mail  message  that  I  got.    I  didn't  speak  to 

17  her  directly. 

18  Q      She  called  you  from  her  office  at  FINCEN; 

19  is  that  right? 

20  A      No.    I  believe  the  call  would  have  been 

21  placed  from  that  Waco  room.    I  could  be  wrong  about 

22  that. 
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1  Q      What  was  the  message  on  the  voice  mail? 

2  A      That  she  needed  either  some  information  or 

3  some  documents,  and  would  I  call  her?   So  instead  of 

4  calling,  I  just  went  up  there. 

5  Q      Up  to  her  temporary  office  in  Treasury? 

6  A      That's  right. 

7  Q      Did  you  bring  anything  with  you? 

8  A      I  either  brought  my  knowledge  of  the  thing 

9  that  she  wanted,  or  a  document.   I  had  something  to 

10  discuss  with  her  or  tell  her  or  give  her.    I  thought 

1 1  it  was  pursuant  to  a  request  by  counsel. 

12  Q      What  time  did  you  go  up  and  talk  to  her? 

13  This  was  Tuesday,  right? 

14  A      Yeah.   I  think  it  was  late  afternoon. 

15  Q      Had  you  already  had  lunch? 

16  A      Yes. 

17  Q      Was  the  sun  still  up? 

18  A      Can  you  help? 

19  MR.  McDOUGAL:    I  can't  testify.   We  can 

20  talk  about  it  off  the  record,  if  it  will  do  any  good. 

21  THE  WITNESS:    I  don't  remember  if  the  sun 

22  was  up.   It  was  probably  getting  dark. 


1  MR.  PORTNOY:    Let's  go  off  the  record. 

2  (Discussion  off  the  record.) 

3  (REadback.) 

4  BY  MR.  O'CALLAGHAN: 

5  Q      So  you  went  up  to  see  Ms.  Kemer;  is  that 

6  correct? 

7  A      That's  right.    And  as  I  said,  I  don't 

8  recall  if  I  even  gave  her  anything.    I  might  have 

9  just  told  her  something  that  I  knew  about,  and  I 

10  wanted  to  see  her  because  I  hadn't  seen  her  in 

1 1  several  days.   That's  why  I  went  instead  of  calling. 

12  That's  the  best  I  can  do.    I'm  sorry. 

13  Q      Was  anyone  in  her  office  when  you  went  up 

14  there? 

15  A      Yes,  my  counsel  was  there,  John  McDougal. 

16  Q      Did  you  have  any  discussions  with  Ms. 

17  Kerner  with  regard  to  the  substance  of  her 

18  deposition? 

1 9  A      Her  deposition?  This  is  before  she  was 

20  deposed. 

21  Q      Correct.   Did  you  have  any  discussions 

22  about  what  she  might  be  testifying  about,  or  any  of 
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the  subject  matter  of  the  deposition. 

A      Well,  I  mean,  I'm  not  sure  if  this  is 
going  to  answer  your  question.   But  I  did  tell 
Francine  that  I  was  the  one  who  was  being  discussed 
in  the  newspapers  for  having  shredded  documents.  And 
I  guess  she  kind  of  knew  that  already.  But  she 
thought  that  she  might  have  been  being  referred  to 
also,  and  I  assured  her  that  she  was  not;  it  was  me. 

Q      Had  she  asked  you  about  that,  or  did  you 
just  offer  that? 

A      I  think  she  might  have  made  a  reference  to 
it,  and  then  I  said  --  she  might  have  made  a 
reference  to  the  fact  that  she  thought  that  she  was 
being  blamed  for  shredding  documents.   And  I  told 
her,  no,  it's  me. 

Q      Did  she  give  you  any  reason  why  she 
thought  she  might  be  the  person  being  blamed  for 
shredding  documents? 

A      No.   No  one  had  talked  to  her,  and  I 
hadn't  talked  to  her  since  the  newspaper  article  came 
out,  and  she  was  in  fact  shredding  documents  in  my 
office.  


1  Q      Did  you  discuss  any  other  issues  that 

2  would  be  the  subjects  of  her  deposition? 

3  A      We  might  have.   I  can't  recall  exactly. 

4  Q      Did  she  ask  you  about  any  events  that 

5  occurred  in  the  summer  of  '94? 

6  A      I  know  we  talked  about  some  of  those 

7  events.   And  we  were  both  sort  of,  "Oh,  that's  what 

8  happened.  Oh,  that's  what  happened." 

9  I  remember  asking  her  about  what  happened 

10  to  some  of  the  copies  of  the  documents  that  were 

1 1  given  to  us  by  the  Office  of  General  Counsel,  for 

12  example,  and  she  answered  that  question.    It  jived 

13  with  what  I  thought  had  happened.   It's  just  that  I 

14  was  actually  hearing  from  her,  and  I  knew  that  my 

15  suspicions  were  correct. 

16  Q      When  you're  talking  about  copies  received 

17  from  the  General  Counsel's  Office,  what  are  you 

1 8  referring  to? 

19  A      The  General  Counsel's  Office  had 

20  apparently  given  us  three  copies  of  all  the  documents 

21  that  were  produced  to  us  and  that  now  have  been 

22  produced  to  you. 
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1  Q      When  you  say  "produced  to  you,"  produced 

2  to  you  pursuant  to  the  investigation? 

3  A      Pursuant  to  our  investigation.   This  is 

4  before  we  even  started  our  investigation.   They  gave 

5  us  three  copies.   To  my  knowledge,  we  only  had  one 

6  copy.   Francine  explained  to  me  what  happened  to  the 

7  other  two  copies. 

8  Q      What  happened  to  the  other  two  copies? 

9  A      One  copy  was  given  to  the  RTC  because  this 

10  was  a  joint  investigation.   And  the  other  copy, 

1 1  Francine  destroyed,  or  had  destroyed,  by  our 

12  secretary,  because  we  didn't  need  it. 

1 3  That  was  after  the  investigation  was  over, 

14  and  the  copy  that  was  retained  was  retained  in  OI. 

15  Q      Did  you  discuss  any  other  issues  that 

16  might  have  been  the  subject  of  the  deposition? 

17  A      Yes. 

18  Q      What  else  did  you  discus? 

19  A      I  don't  know  if  it  will  be  helpful  to  go 

20  off  the  record  to  ask  my  counsel  if  he  remembers  any 

2 1  of  this,  because  he  was  there  for  the  whole  thing. 
22 Q      We'd  rather  have  you  talk  about  it. 


1  A      I  have  trouble  remembering.   I  remember 

2  those  things  I  told  you  about. 

3  Q      Did  she  ask  you  about  your  recollections 

4  of  the  events  during  the  investigation? 

5  A      No.    Anything  would  have  been  --  I'm 

6  trying  to  think. 

7  (Pause.) 

8  I  remember.   She  talked  to  me  about  her 

9  representation,  and  that  she  was  pleased  with  John, 

10  and  displeased  with  Valerie.   And  she  said  that.   She 

1 1  had  been  thinking  that  Valerie  --  not  Valerie, 

12  Lori  --  Lori  Vassar  was  going  to  represent  her.   And 

13  then  she  didn't.    And  Lori  wrote  to  the  committee 

14  saying  that  she  would  not  be  representing  her. 

1 5  Q      Did  you  discuss  any  events  in  connection 

16  with  the  IG  investigation  from  the  summer  of  '94? 

17  A      No,  I  don't  think  so. 

1 8  Q      Any  discussion  of  the  transcripts  produced 

19  in  that  investigation? 

20  A      I  don't  think  so.    I  had  talked  to  her 

21  about  that  before.   I  don't  think  we  talked  about 

22  that. 
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1  Q      When  did  you  talk  to  her  about  it  before? 

2  A      While  she  was  my  boss. 

3  Q      In  connection  with  what? 

4  A      In  connection  with,  I'm  in  the  office. 

5  She's  my  friend.    She  talked  to  me  about  it. 

6  Q      While  the  investigation  was  going  on,  or 

7  subsequently? 

8  A      After  the  investigation. 

9  Q      Any  other  discussions  you  had  on  Tuesday 

10  night? 

11  A      I  don't  remember  any. 

12  Q      Going  back  to  October  13th,  you  say  you 

1 3  were  copying  until  about  what  time? 

14  A      Well,  we  were  in  the  office  till  around 

15  1 1:00  o'clock.   The  copying  took  place,  and  the  Bates 

16  stamping  and  marking  documents  confidential. 

17  Q      When  did  you  begin  that  process? 

18  A      Remember,  there  were  two  times  when 

19  Francine  brought  documents  around.   The  second  time 

20  are  you  asking  about,  or  the  first? 

21  Q      The  second  time.   You  said  you  completed 

22  the  first  one  by  the  time  she  returned,  correct? 


1  A      That's  right.    So  the  second  time  would 

2  have  been,  I  don't  know,  7:00  or  8:00  o'clock. 

3  Q      You  jumped  into  it  when  she  brought  the 

4  box  down? 

5  A      As  soon  as  she  came  down,  I  complained, 

6  and  then  we  dug  in. 

7  Q      Was  anyone  else  at  the  office  when  she 

8  came  by  with  the  documents? 

9  A      Yes.   Lori  Vassar  was  there. 

10  Q      Did  she  have  any  reaction  to  Francine 

1 1  walking  with  the  box  of  documents? 

12  A      Well,  you  know,  I  don't  think  she  was  too 

13  happy  because  she  knew  I  was  going  to  be  stuck  with 

14  doing  this  job.    She  offered  to  help  out,  and  I  told 

15  her,  no,  I  would  do  it.    And  she  could  go  home.   So 

16  she  didn't  stay  for  the  whole  time.   She  was  there 

17  for  some  of  the  time. 

1 8  Q      When  would  you  say  she  left? 

19  A      Seven-ish,  seventy-thirty. 

20  Q      Did  Ms.  Vassar  know  that  you  have 

21  previously  shredded  documents  while  in  the  middle  of 

22  production? 
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1  A      I  assumed  that  she  knew,  but  I'm  not  sure 

2  that  she  knew  that  this  is  what  it  was  for.   I  mean, 

3  I  was  shredding  documents  while  she  was  around. 

4  Q      So  just,  it's  your  general  practice  to 

5  shred  documents  while  you're  doing  productions? 

6  A      Doing  productions  is  not  my  general 

7  practice  to  begin  with.    I'm  used  to  issuing 

8  subpoenas,  not  responding  to  them. 

9  Q      How  many  document  requests  have  you 

10  managed? 

1 1  A      Outside  of  litigation,  you  mean?  Outside 

12  of  a  discovery  request  from  someone,  this  is  the 

13  first  time  that  I  was  dealing  with  producing 

14  documents  to  the  Hill. 

1 5  Q      Was  the  subpoena  under  the  request  from 

16  Independent  Counsel  the  first  time  you  were  involved 

17  with  managing  production? 

18  A      This  type  of  production. 

19  Q      This  type  of  production.   Have  you  been 

20  involved  in  any  other  kind  of  production  before? 

21  A      Well,  discovery  production. 

22 Q      What  was  your  involvement  in  those 


1  productions? 

2  A      Before  a  period  in  my  career,  you  mean? 

3  Q      Correct. 

4  A      I  was  in  private  practice  for  a  few  years, 

5  during  which  discovery  requests  were  pretty  common. 

6  And  I  worked  in  another  Inspector  General  Offices 

7  where  I  would  respond  to  discovery  requests  and  issue 

8  them  in  litigation. 

9  Q      I  neglected  to  ask  you  this  earlier,  but 

10  could  you  give  us  your  employment  history  since  you 

1 1  graduated  from  law  school?   I  meant  to  do  that  at  the 

12  beginning,  and  I  apologize. 

13  A      Well,  I  worked  in  three  different  law 

14  firms  after  graduating.   Then  I  joined  the  EEOC  for  a 

15  very  short  period  of  time,  about  seven  weeks,  I 

16  think.   Then  I  was  in  ~ 

17  Q      I'm  sorry.    Could  you  give  timeframes? 

18  A      I  graduated  in  1984. 

19  Q      Where  did  you  graduate  from? 

20  A      From  George  Washington  University, 

21  National  Law  Center.   And  I  was  in  three  different 

22  law  firms,  the  first  two  for  short  periods,  and  then 
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1  next  one  for  like  a  year  and  a  half. 

2  Q      Do  you  recall  the  names  of  the  firms? 

3  A      The  first  one  was  Lurye  &  Mercer.  And  the 

4  Law  Offices  of  Lee  Rogers.   And  then  Cantor  Kent  & 

5  Sullivan. 

6  Q      When  did  you  begin  at  the  EEOC? 

7  A      That  would  have  been  --  I  think  it  was  the 

8  beginning  of  '87  for  around  seven  weeks  or  so. 

9  Q      Why  were  you  there  for  only  seven  weeks? 

10  A      I  had  been  looking  for  jobs.    Before 

1 1  taking  that  job,  one  of  the  other  jobs  I  had  applied 

12  for,  but  I  liked  more  and  that  I  wanted  more,  came 

13  through.    And  that's  when  I  left  and  joined  the 

14  Inspector  General's  Office  at  Commerce. 

1 5  Q      How  long  were  you  there? 

16  A      Six  years. 

1 7  Q      Who  did  you  work  for  there? 

18  A      Lynda  Sundgrove  for  awhile.   She's  now  the 

19  Inspector  General  at  the  NSF,  National  Science 

20  Foundation.    Lisa  Barlow,  Wayne  Weaver  ~  those  were 

21  the  different  Counsels  to  the  IG  while  I  was  there. 

22  Q      Did  you  ever  work  with  Ms.  Kerner  over 
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1  there? 

2  A      Yes.   She  was  not  my  boss. 

3  Q      What  was  her  position? 

4  A      She  had  formerly  been  the  Counsel  to  the 

5  Inspector  General.   That's  before  I  got  there.   She 

6  was  an  assistant  counsel. 

7  Q      Where  did  you  work  after  Commerce? 

8  A      Treasury.   The  Inspector  General's  Office, 

9  my  current  job. 

10  Q      When  did  you  begin  there? 

1 1  A      January  '93,  to  the  best  of  my 

12  recollection. 

13  Q      I'd  asked  you  when  you'd  done  previous - 

14  about  your  involvement  in  previous  document 

15  productions.    Had  you  -  has  it  always  been  your 

16  practice  to  shred  duplicates  or  extra  copies  while 

17  you're  in  the  process  of  doing  production? 

18  A      I  have  always  considered  that  if  I  have 

19  extra  copies  of  something,  unless  the  copies  are 

20  being  asked  for,  that  it  is  permissible  to  get  rid  of 

21  them,  and  not  to  produce  them. 

22  The  only  time  I've  ever  really  had  access 
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1  to  a  shredder  has  been  in  the  Treasury  Department. 

2  In  the  Commerce  Department,  we  used  burn  bags.   And 

3  in  the  law  firms,  the  garbage  cans. 

4  Q      While  you  were  at  Commerce,  had  you  used 

5  burn  bags  while  in  the  middle  of  document 

6  productions? 

7  A      I  may  have.   You  know,  again,  I  never 

8  responded  to  a  major  document  request  from  the  Hill 

9  at  all  when  I  was  at  Commerce.   I  responded  to 

10  document  requests  from  litigants,  and  I  would  have 

1 1  gotten  rid  of  copies  —  if  it  has  been  a  practice  to 

12  get  rid  of  extra  copies. 

13  Q      When  Ms.  Kerner  offered  to  help  you  with 

14  the  production  of  her  documents,  did  you  have  any 

1 5  hesitation  because  you  knew  she  was  going  to  be 

16  deposed  or  a  fact  witness? 

17  A      I  didn't  have  hesitation.   Francine  Kerner 

18  has  more  integrity  than  just  about  anybody  that  I 

19  know.   She's  entirely  trustworthy  in  my  opinion. 

20  My  boss  had  been  there,  Lori  Vassar.   She 

21  didn't  see  a  problem  with  her  helping  me  out.   And 

22  all  of  the  documents  that  Francine  had  were  copies 


1  anyway  of  documents  that  we  had  in  our  own  file.   I 

2  didn't  see  any  problem  with  her  helping  me. 

3  Q      You  finished  putting  together  the 

4  documents,  you  said  at  approximately  1 1:00? 

5  A      Yes. 

6  Q      How  many  documents  had  you  assembled  for 

7  the  next  production? 

8  A      How  many  pages,  you  mean? 

9  Q      Yes. 

10  A      That  would  have  been  --  I  think  that  we 

1 1  divided  Francine's  up  into  this  bottom  paragraph  on 

12  my  October  13  response,  which  would  have  been 

13  documents  1643  to  2181,  which  is  about  500 

14  documents  —  500  pages. 

15  Q      Did  you  put  it  in  a  box  or  an  envelope? 

16  A      Yes.   They  were  put  in  an  envelope.   The 

17  copies  for  you  guys  were  put  in  an  envelope,  which  I 

18  brought  home. 

Q      Did  you  maintain  copies  for  yourself? 

20  A      Yes. 

21  Q      Where  did  you  put  those? 

A      That  was  in  a  box  next  to  my  desk,  with 
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1  all  the  other  documents  we  produced  to  the  Senate. 

2  Q      How  did  you  get  home  that  night? 

3  Actually,  after  you  finished  --  let  me 

4  just  walk  you  through  it.   After  you  finished  making 

5  the  copies  and  going  through  the  production,  what  did 

6  you  do  after  you  finished  production? 

7  A      Well,  I  put  all  the  documents  in  these 

8  envelopes,  labeled  it  for  Joe  Kalinski  and  Bob 

9  Giuffra,  got  my  jacket,  turned  off  the  lights  and  the 

10  copy  machine,  and  locked  the  door. 

11  Q      Do  you  have  to  sign  out  in  your  building? 

12  A      No. 

13  Q      Is  there  a  guard  on  duty  in  your  building? 

14  A      There  is  Secret  Service. 

15  Q      You  don't  have  to  sign  a  log-out  or 

16  anything? 

17  A      That's  right. 

18  Q      How  did  you  get  home  that  night? 

19  A      Francine  drove  me.    She  was  still  feeling 

20  guilty. 

2 1  Q      And  you  said  you  had  the  production  with 
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1  A      Yes. 

2  Q      You  brought  it  home  with  you  that  night? 

3  A      That's  right. 

4  Q      What's  the  address? 

5  MR.  McDOUGAL:    I  don't  think  there's  any 

6  need  to  have  it  in  the  public  record. 

7  MR.  O'CALLAGHAN:    I'll  withdraw  that. 

8  THE  WITNESS:    I  mean,  can  we  withdraw  that 

9  last  question?  No  one  needs  to  know  where  I  live. 

10  Can  we  go  off  the  record  for  a  minute? 

1 1  (Discussion  off  the  record.) 

12  MR.  O'CALLAGHAN:    We're  back  on. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      Mr.  Doery,  is  your  home  on  the  way  from 

15  Ms.  Kerner? 

16  A      Yes. 

17  Q      Where  does  she  live? 

18  A      In  the  Maryland  suburbs. 

19  Q      You  said  you  brought  the  documents  home 

20  with  you? 

21  A      Yes. 

22  Q      Is  that  something  you  had  done  before, 
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1  brought  official  documents  back  to  your  house? 

2  A      Official  documents  from  any  IG  work? 

3  Q      Correct. 

4  A      Yes,  of  course. 

5  Q      How  about  with  regard  to  documents  that 

6  you've  produced  in  relation  to  an  inquiry? 

7  A      In  the  Whitewater  case? 

8  Q      Let's  start  with,  in  any  case? 

9  A      In  any  case.  I  may  have.   I  work  at  home 

10  frequently 

1 1  Q      How  about  with  regard  to  documents 

12  requested  by  the  Independent  Counsel? 

13  A      I  don't  remember  doing  that.   I  might 

14  have.   I  don't  remember. 

15  Q      How  about  documents  related  to  the  House 

16  side? 

17  A      I  definitely  did  not  for  the  House. 

18  Q      Why  do  you  say  that? 

19  A      Because  the  House  production  was  easy. 

20  That  was  done  in  one  day,  once  the  House  came  and 

21  picked  out  which  documents  they  wanted. 

22 Q      And  other  than  the  documents  on  the  night 
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1  of  the  13th  —  I'm  sorry,  was  it  the  night  of  the 

2  13th? 

3  A      That's  right. 

4  Q      So,  other  than  the  documents  you  brought 

5  home  with  you  the  night  of  the  13th,  have  you  brought 

6  home  any  documents  with  relation  to  the  production  to 

7  the  Senate  in  this  inquiry? 

8  A      No. 

9  Q      I  see  that  the  cover  letter  that 

10  accompanied  these  documents  was  written  on  the  13th; 

1 1  is  that  right? 

12  A      Right. 

13  Q      And  the  documents  were  brought  over  on  the 

14  14th? 

15  A      That's  right. 

16  Q      Were  all  the  documents  you  brought  home 

17  then  brought  over  to  the  Senate? 

18  A      Yes.   I  sealed  the  envelope  at  my  office. 

19  Q      Prior  to  the  13th  --  let's  put  that  the 

20  week  of  the  13th,  before  that,  had  you  had  any 

21  contact  with  Ms.  Kerner  during  that  week? 

22  A      I  may  have. 
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1  Q      Was  she  involved  in  producing  any 

2  documents  to  you  before  the  13th? 

3  A      No. 

4  Q      Was  she  involved  in  reviewing  any 

5  documents  that  week? 

6  A      She  might  have  reviewed  her  own  documents, 

7  but  not  anything  that  was  in  the  OIG. 

8  Q      Were  you  present  with  Ms.  Kerner  when  she 

9  was  reviewing  any  of  the  documents  in  connection  with 

10  this  inquiry? 

1 1  A      When  she  was  reviewing  her  own  documents? 

12  Q      Any  documents  related  to  this  inquiry? 

13  A      Well,  I  guess  the  answer  is  no.    I  mean, 

14  we  were  there  together  when  we  were  going  over  — 

15  when  we  were  producing  the  documents  that  were  in  her 

16  possession  outside  of  OC. 

17  Q      Are  you  referring  to  when  you  were  copying 

18  the  documents? 

19  A      Yes. 

20  Q      Was  there  a  time  when  you  provided  Ms. 

21  Kerner  with  any  documents  to  review  in  connection 

22  with  the  production  or  in  connection  — 
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1  A      Oh,  oh,  I  know.    Yes,  there  was,  that's 

2  right.   This  must  have  been  the  same  day  that  I  had 

3  gone  over  to  the  ICC  Building  to  get  documents  to  try 

4  to  meet  Mr.  Giuffra's  request  for  documents  in  the 

5  possession  of  each  of  the  deponents. 

6  When  I  came  back  from  the  ICC  Building, 

7  she  was  there  looking  at  documents.   That's  right, 

8  that's  right.    She  looked  at  other  documents  that 

9  were  there  in  our  office  on  that  day  when  I  was  not 

10  there.   There's  always  someone  in  the  office,  but  I 

1 1  wasn't  there  at  the  time.    And  when  I  came  back,  she 

12  was  there  looking  at  the  documents.   And  I  said, 

13  "These  are  Whitewater  documents  also."   And  she 

14  looked  through  those. 

15  Q      When  you  say,  "These  were  Whitewater 

16  documents  also,"  what  were  you  referring  to? 

17  A      The  documents  that  I  had  brought  over. 

18  Q      From  the  ICC  Building? 

19  A      That's  right. 

20  Q      What  documents  were  those? 

21  A      Those  were  841  through  898,  899  through 

22  1 148,  and  somewhere  in  here  I  included  everything 
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1  from  Bob  Ceska,  but  I  don't  see  it  right  now.    I 

2  don't  know  if  I  ever  actually  had  anything  with  me 

3  from  Bob  Ceska  at  the  time. 

4  Q      So  these  were  documents  from  other 

5  people's  files? 

6  A      Yes,  from  outside  of  OC. 

7  Q      Are  you  aware  at  the  time  —  had  you  been 

8  asked  not  to  provide  Ms.  Kerner  at  the  time  with 

9  documents  from  other  people's  files? 

10  A      No.    To  the  contrary,  I  was  told  that 

1 1  Francine  could  see  all  of  the  Whitewater  documents. 

12  She  had  already  seen  them. 

13  Q      Did  you  later  come  to  realize  that  there 

14  was  a  request  for  her,  for  witnesses,  not  to  see 

1 5  documents? 

16  A      I  later  did,  yes. 

17  Q      How  did  that  come  about? 

18  A      I  was  having  a  conversation  with  my  boss, 

19  Lori  Vassar,  in  which  she  told  me  that  the  Senate  had 

20  asked  that  documents  not  be  shared.   And  I  said,  "Oh, 

21  my  God,  I  shared  them  with  Francine  when  I  told  her. 

22  I  was  asked." 


1  Q      Did  Ms.  Vassar  represent  that  she  thought 

2  she  had  relayed  that  information  to  you  earlier,  or 

3  was  this  the  first  time  she  had  done  it? 

4  A      I  think  she  said  that  she  thought  she 

5  might  have.   But  she  really  should  have,  and  she  felt 

6  bad  that  she  didn't. 

Q      Did  you  inform  Ms.  Kerner  what  Ms.  Vassar 

8  told  you? 

9  A      Yes. 

10  Q      When  did  you  do  that? 

11  A      I  don't  know. 

12  Q      This  was  all  in  the  same  time  period, 

13  wasn't  it,  the  week  of  the  13th? 

14  A      Yeah,  that's  right.    It  would  have  been 

15  during  that  week.   So  it  probably  was  the  1 1th  or 

16  12th  or  13th.    It  might  well  have  been  the  13th.    I 

17  can't  be  sure. 

18  Q      Within  a  day  or  two  of  the  13th? 

19  A      Right. 

Q      What  did  you  tell  Ms.  Kerner?  What  was 

21  the  conversation? 

A      Well,  it  was  just,  you  know,  "You  know,  I 
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wasn't  supposed  to  show  you  those  documents,"  I  must 
have  said.   And  she  said  that  she  had  heard,  I  guess 
from  Lori,  that  I  wasn't  supposed  to  be  showing  them 
to  her  either.   And  she  said  that  Lori  didn't  tell 
her,  either,  that  she  wasn't  supposed  to  be  looking 
at  documents  in  other  people's  possession. 

Q      Before  she  started  looking  at  them,  she 
said  that  Lori  ~  did  Lori  tell  her  at  any  time  that 
she  wasn't  supposed  to? 

A      Lori  told  her  after.   She  said  that  Lori 
did  not  tell  her  before  I  showed  her  documents,  and 
that  Lori  told  her  after  I  showed  her  the  documents. 
And  we  discussed  the  fact  that  she  had  already  seen 
all  these  documents,  and  she  already  had  in  her 
possession,  as  a  matter  of  fact,  almost  all  of  them. 

Q      Were  there  any  documents  she  hadn't  seen 
before? 

A      I  think  that  every  page,  that  she  had 
either  seen  before  ~  you  know,  the  documents  were 
documents  she  created,  a  lot  of  them,  and  documents 
that  were  sent  to  her.   There  were  some  pages  from 
Jim  Cottos  that  were  his  notes  on  meetings  that  she 


attended.  And  I  think  that  she  saw  all  the  documents 
before  because  she  was  around  during  the  production 
to  the  Independent  Counsel. 

Q      Had  she  seen  the  handwritten  notes  before? 

A      What  handwritten  notes? 

Q      You  said  there  were  notes  of  meetings. 

A      By  Cottos,  oh  yes,  right,  handwritten 
notes,  yes. 

Q      Had  she  seen  those  before? 

A      I  think  so,  because  those  were  all 
produced  to  me  during  the  Independent  Counsel 
inquiry. 

Q      And  she  had  reviewed  all  the  documents  for 
the  same  Independent  Counsel? 

A      I  can't  say  with  certainty,  but  I'm  pretty 
sure. 

Q      She  helped  you  out  to  determine  the  scope? 

A      Right. 

Q      And  whether  they  were  relevant  to  the 
request  or  the  subpoenas;  is  that  right? 

A      Right.   Remember,  that's  when  I  had  no 
idea  what  any  of  the  documents  were.  That  was  at  the 
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1  very  beginning. 

2  Q     Was  she  more  familiar  with  the  documents 

3  at  that  time? 

4  A      Was  she  more  familiar  with  them? 

5  Q      What  would  be  relevant,  what  wasn't,  and 

6  what  was  within  scope? 

7  MR.  PORTNOY:   More  familiar  than  you? 

8  THE  WITNESS:   Well,  yes.   Thank  you. 

9  MR.  PORTNOY:   Can  we  take  five? 

10  MR.  O'CALLAGHAN:   Let's  take  five  minutes. 

1 1  (Recess.) 

12  MR.  O'CALLAGHAN:   Let's  go  back  on. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      Are  you  aware  of  any  specific  documents 

15  that  Ms.  Kemer  was  reviewing  that  she  hadn't  seen 

16  before? 

17  A      No. 

1 8  Q      Did  she  ever  identify  any,  or  mention  that 

19  there  were  a  couple  she  hadn't  seen  before? 

20  A      She  thought  at  the  time  I  talked  to  her  ~ 

21  she  thought  that  she  might  not  have  seen,  or  might 

22  not  have  had  in  her  possession  three  or  four  pages  of 


1  things.  And  it's  my  understanding  that  she  looked 

2  back  at  her  documents  and  realized  that  in  fact  at 

3  least  two  of  those  she  had  already  had  copies  of. 

4  I  don't  know  if  she  ever  determined  for 

5  herself  whether  she  actually  ~  I  don't  know  if  she 

6  could  have  that  she  actually  saw  them  during  any 

7  Independent  Counsel  review  production. 

8  Q      Had  you  previously  —  when  reviewing 

9  documents,  had  you  been  there  with  her  the  whole 

10  time,  or  were  you  somewhere  else? 

1 1  A      When  she  was  looking  at  documents  in  OC? 

12  Q      You  said  you  came  in,  and  then  you  showed 

13  her  the  other  documents;  is  that  right? 

14  A      Right.   She  had  been  there  already.  She 

15  was  there  already  looking  at  the  other  document. 

16  Q      Where  had  you  been  previously? 

17  A      I  was  over  at  ICC  doing  this  production 

18  here  that  ended  up  going  to  you  on  the  13th. 

Q      You  were  getting  the  Jim  Cottos  documents 

20  over  there? 

A      The  OI  documents,  the  Cottos  documents,  I 

22  guess  anything  that  I  hadn't  gotten  from  Bob  Ceska 
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already,  although  that  might  have  been  produced. 
That's  right. 

Q      Was  there  anyone  else  at  the  office  when 
you  got  there? 

A      Yes.   Someone  was  there.  Barry  Savo, 
that's  who  it  was. 

Q      Who  is  that? 

A      He  is  the  Special  Assistant  to  the 
Inspector  General  for  Audits. 

Q      What  was  he  doing  there? 

A      He  was  just  keeping  an  eye  on  Francine. 
We  wanted  to  have  someone  present  when  Francine  was 
in  the  room  all  the  time,  just  so  we  could  say 
someone  was  present,  and  that  she  wasn't  making  off 
with  any  documents.  Not  that  we  ever  expected  that 
she  would,  but  just  for  appearance  purposes. 

And  before  Barry  ~  Barry  was  only  there 
for  a  short  time  —  Sharon  Separ  was  with  Francine 
when  she  was  looking  at  documents  before  Barry  got 
there. 

When  I  came,  Barry  left  pretty  soon 
afterwards. 


1  Q      Was  he  waiting  for  you  to  get  back? 

2  A      I  assume  so. 

3  Q      Had  he  been  asked  to  be  there? 

4  A      Right. 

5  Q      Did  anyone  else  show  up  after  that? 

6  A      Well,  eventually  Lori  showed  up. 

7  Q     What  time  did  she  show  up,  or  arrive 

8  there? 

9  A      It  would  have  been  6:00  or  7:00  or  around 

10  there. 

1 1  Q      What  were  you  doing  in  between  the  time 

12  that  you  arrived  and  Lori  arrived? 

13  A      Continuing  to  produce,  you  know.   I  was 

14  probably  cataloging  the  documents  or  stamping  the 

15  documents  that  I  had  just  gotten  from  the  ICC 

16  Building,  and  marking  them  confidential.  I  was 

17  getting  the  documents  ready  to  be  produced  to  you. 

18  Q      How  late  did  you  stay  that  night? 

19  A      That's  the  night  I  stayed  till  1 1:00 

20  o'clock. 

21  Q     Did  you  take  any  documents  out  of  the 

22  office  at  any  time  before  you  went  home? 
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1  A      Out  of  the  office?  No,  I  don't  think  so. 

2  Q      Did  you  carry  anything  to  Ms.  Kemer  or 

3  her  car  any  time  that  evening? 

4  A      I  might  have  helped  her  carry  her 

5  documents  to  her  car,  but  I  can't  even  be  sure  about 

6  that. 

7  No,  as  a  matter  of  fact,  I  know  what 

8  happened.  She  carried  her  own.    I  only  carried 

9  documents  that  were  going  to  be  produced  to  you.   She 

10  wanted  to  have  her  documents,  and  she  carried  them  to 

1 1  her  car. 

12  Q     These  are  the  copies  that  she  maintains? 

13  A      Right. 

14  Q      So  that  she  was  bringing  those  home  with 

15  her  that  night? 

16  A      I  guess  so. 

17  (Pause.) 

18  Q      After  October  13th,  are  you  aware  of  any 

19  other  time  that  documents  were  destroyed  or  shredded 

20  during  the  course  of  production? 

21  A      Yes. 

22  Q      What  are  those  other  instances? 


1  A      There  is  only  one  other  instance  that  I 

2  can  recall,  and  that  was  over  at  the  ICC  Building,  at 

3  01. 

4  Q      When  did  that  occur? 

5  A      I  don't  remember  the  date. 

6  Q      Was  it  in  or  around  October  18th?  Does 

7  that  refresh  your  recollection? 

8  (Pause.) 

9  Was  it  the  same  day  you  make  a  production? 

10  A      It  could  have  been  the  18th.   I  can't  be 

1 1  sure,  but  the  1 8th  is  a  good  guess. 

12  Q      What  happened  this  next  incident? 

13  A      Okay.   I  had  already  produced  everything 

14  from  OC,  from  all  the  witnesses.  All  that  was  left 

15  were  the  documents  that  were  maintained  over  at  OI. 

16  That  included  the  documents  that  were  given  to  the 

17  OIG  before  we  started  out  investigation,  and  by  the 

18  White  House  before  we  started  our  investigation. 

That  is  to  say,  documents  that  were  not  a 

20  part  of  what  we  created  during  our  investigation, 

21  just  background  materials. 

Q      I'm  sorry.    When  you  say  "background 
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1  materials,"  what  are  you  referring  to? 

2  A      Documents  that  were  given  to  us,  the  IG's 

3  office,  to  Francine  and  then  to  Jim  Cottos,  in  order 

4  to  prepare  for  the  investigation.   So  they  were  all 

5  created  before  the  investigation  started. 

6  I  hadn't  really  ever  looked  at  these 

7  documents  before  because  no  one  wanted  them.   These 

8  were  documents  I  was  totally  unfamiliar  with  except, 

9  you  know,  thumbing  through  just  to  determine  that 

10  they  weren't  the  documents  that  we  got  from  OGC  or 

1 1  from  the  White  House.   I  didn't  know  what  these  were. 

12  I  brought  over  a  lawyer  from  OGC  who  I 

13  believe  did  know  what  the  documents  were,  to  identify 

14  these  documents  because  we  were  deciding  who  was 

15  going  to  be  producing  these  to  you  guys,  whether  you 

16  had  the  documents  already.  And  I  thought  that  you 

17  already  did  have  them. 

18  Q      Who  was  the  lawyer  that  was  with  you? 

19  A      Peter  Rittling. 

20  Q      What's  his  position? 

21  A      He  is  a  lawyer  in  the  Office  of  General 

22  Counsel,  Administrative  Law. 


1  Q      How  did  you  know  to  contact  him? 

2  A      He  was  working  on  the  production  for  the 

3  OGC.   And  I  had  talked  to  him  before. 

4  Q      In  connection  with  the  committee's 

5  request? 

6  A      Yes.    I  had  talked  to  him  earlier  about 

7  producing  documents  to  the  House.    I  knew  from  past 

8  productions  that  he  knew  what  these  documents  were. 

9  Q      So  you  all  had  a  similar  responsibility 

10  with  respect  to  document  requests? 

1 1  A      That's  right. 

12  Q      He  was  your  counterpart  with  regard  to 

13  this  process? 

14  A      OGC  had  more  than  one  person  working  on 

15  it.   I  was  the  only  person  really  working  on  our 

16  production  to  you.    So  he  was  one  of  the  team  that  I 

17  was  on. 

18  Q      So  you  brought  him  over  with  you  because 

19  he  had  a  better  knowledge  of  the  documents  you  were 

20  about  to  review;  is  that  correct? 

21  A      Right.   And  we  were  considering  in 

22  accordance  with  the  Third  Party  Rule  letting  him, 
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1  that  is  to  say,  the  OGC,  produce  documents  that  were 

2  their  documents. 

3  And  we  were  having  discussions,  Peter  and 

4  I  were,  and  also  the  respective  staffs,  about  how 

5  these  documents  were  going  to  be  handled.  The  OGC 

6  felt  that  they  weren't  even  relevant  to  anyone's 

7  production.   We  mulled  that  over  for  awhile,  had 

8  conversations  with  Bob  Giuffra  about  that,  and  he 

9  said  he  wanted  them  anyway. 

10  Bring  Peter  over  because  maybe  Peter  could 

1 1  tell  us  that  these  documents  had  already  been 

12  produced,  and  it  would  save  us  a  lot  of  time. 

13  Q      That  they  had  already  been  produced  by 

14  Treasury? 

15  A      Right,  by  anyone,  because  if  they  had 

16  already  been  produced,  the  way  the  request  came  in  to 

17  us  and  the  way  that  I  had  dealt  with  Bob  Giuffra  and 

18  Kalinski  was  that  — 

19  (Pause.) 

20  MR.  PORTNOY:   Can  we  take  a  minute? 

21  (Discussion  off  the  record.) 

22 THE  WITNESS:   If  any  documents  had  already 

90 

1  been  produced  to  the  committee,  we  need  not  produce 

2  them.   And  I  got  that  idea  from  the  committee's 

3  request  of  September  12th,  which  says,  "To  the  extent 

4  documents  responsive  to  this  request  had  been 

5  previously  produced  to  the  committee,  they  need  not 

6  be  reproduced,  but  only  identified  by  Bates  number." 

7  There  had  also  been  conversations  between 

8  me  and  Bob  Giuffra  in  which  he  had  agreed  that,  if 

9  transcripts  had  already  been  produced,  as  I  said  that 

10  they  had  been,  then  we  need  not  provide  them. 

1 1  So  the  very  clear  understanding  that  I  had 

12  was  that  the  committee  did  not  wish  to  have  copies. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      You  went  over  there  with  Peter;  is  that 

15  right? 

16  A      That's  right. 

17  Q      Mr.  Rittling,  excuse  me.   What  time  did 

18  you  go  over  there? 

19  A      That  would  have  been  ~  why  do  you  ask  me 

20  that?  I  don't  remember  the  time.   I  don't  know.   It 

21  was  late  afternoon,  late  morning  probably.   I  think 

22  it  was  late  morning. 
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Q      What  did  you  do  when  you  got  to  the  ICC 
Building? 

A      We  started  looking  at  only  the  documents 
that  were  provided  to  us  by  OGC  and  the  White  House. 
They  were  mixed  together  a  little  bit,  so  I  separated 
them  out  so  that  only  White  House  documents  were 
together  in  one  box,  and  only  OGC  documents  were 
together  in  two  boxes. 

Q      Was  there  just  one  copy  of  all  these 
documents? 

A      To  my  knowledge.   Remember,  I  hadn't 
really  looked  carefully  at  these  documents  before. 

Q      So  you  segregated  the  White  House 
documents  from  the  Treasury  documents;  is  that  right? 

A      Right. 

Q      Was  Peter  Rittling  helping  you  with  this 
process,  or  what  was  he  doing? 

A      He  was  agreeing  with  me  that,  yes,  these 
were  White  House,  and  these  were  OGC.   He  didn't  help 
me  actually  do  any  separating,  that  I  can  remember. 

Q      How  long  did  it  take  you  to  do  that? 

A      Ten  minutes. ____ 
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Q      How  many  documents  total  were  you  looking 
at?  How  many  pages  of  documents? 

A      You  know,  I  can  only  make  a  very  rough 
guess.   And  I  would  guess  that  it  would  be  around  - 
somewhere  between  6,000  and  9,000  pages  of  documents. 

Q      How  many  boxes  of  documents? 

A  Three  boxes.  One  of  the  boxes,  there  were 
documents  stuffed  on  top,  so  it  was  a  little  bit  more 
than  a  box,  but  not  much  more. 

Q      What  percentage  of  those  were  White  House 
versus  ~ 

A      Two-thirds  were  OGC. 

Q      What  did  you  do  after  you  segregated  the 
documents? 

A      Well,  Peter  was  trying  to  determine,  I 
don't  know,  somehow  by  Bates  number  or  somehow  which 
documents  might  have  already  been  preserved,  and  what 
work  you  would  have  to  do  to  find  out  whether  they 
were  produced,  and  what  work  you'd  have  to  do  to 
produce  —  what  work  we  would  have  to  do  in  terms  of 
redactions. 

You  know,  he  was  just  mulling  the  whole 


6566 

93 

1  thing  over,  trying  to  assess  what  the  job  was  going 

2  to  be. 

3  Q      Putting  a  plan  together  to  identify  which 

4  documents  should  be  produced,  and  which  had  already 

5  been  produced? 

6  A      Right.    That's  what  he  was  doing.   And  I 

7  started  to  look  through  the  White  House  production, 

8  the  White  House  documents.   And  I  noticed,  after  a 

9  little  while,  I  pulled  out  a  document  that  I  don't 

10  think  was  Bates  stamped.   And  it  turned  out  to  be  an 

1 1  index.   I  found  out  later  that  it  was  an  index  to 

12  White  House  documents. 

13  Q      How  did  you  find  out  later  it  was  an 

14  index? 

15  A      Because  I  asked  Peter  what  it  was. 

16  Actually  I  probably  found  out  later  than  that.   He 

17  said,  "Oh,  this  looks  like  an  index  to  the  White 

18  House  documents." 

19  Q      Did  you  hold  it  up  to  him  and  say,  "What 

20  does  this  look  like?" 

21  A      Yes,  I  showed  it  to  him.   That  document 

22  had,  I'm  pretty  sure,  73  pages.   And  it  was  stapled 


1  together. 

2  Q      How  do  you  recall  that  it  was  73  pages? 

3  A      Because  I  remember  looking  at  the  back  of 

4  it,  because  after  I  saw  that  document,  I  put  it  back 

5  in.   And  very  shortly  after,  I  thumbed  through  some 

6  more,  and  there  was  another  one.    It  was  a  second 

7  copy  of  the  same  document.   And  I  thought  to  myself, 

8  "Oh,  here  we  go  again,  more  copies." 

9  And  then  I  looked  through  it,  thumbed 

10  through  some  more  documents,  and  very  soon  after 

1 1  that,  there  was  a  third  copy  of  the  very  same 

12  document.   And  then  right  after  that,  there  was  a 

13  fourth  copy  of  that  same  document.   So  I  thumbed 

14  through  all  of  those  documents,  compared  them. 

1 5  One  document  ~  one  of  the  documents  was 

16  missing  the  last  page.   It  only  had  72.   I  looked 

17  through  all  the  documents  to  see  that  it  was  in  fact 

18  the  same  document.   And  then  there  was  a  shredder  in 

19  the  room.   This  is  one  of  those  that  really  shreds  up 

20  the  paper  to  not  quite  powder,  that  someone  possibly 

21  can't  put  it  back  together,  not  like  the  one  we  have. 

22  Q      It  pulverizes  it? 
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A      Yes.   And  so  I  tore  apart  the  three  extra 
copies,  and  put  them  into  the  shredder,  "tore  apart," 
meaning  there  was  a  staple.   There  was  a  heavy  duty 
staple. 

Q      Were  there  any  handwritten  notations  on 
any  of  the  indexes? 

A      No. 

Q      So  they  were  all  exactly  identical? 

A      Yes,  sir.    I  have  only  ever  gotten  rid  of 
identical  copies.   The  committee  and  everyone  else 
who  had  documents  has  all  of  the  information 
contained  on  the  documents  that  are  relevant  to  their 
requests,  to  my  knowledge. 

Q      Were  there  any  other  White  House  in  the 
White  House  or  General  Counsel  documents  that  you 
were  dealing  with  that  contained  duplicates? 

A      If  there  were,  I  don't  really  know. 
That's  the  only  documents  that  I  know  about. 

Q      That's  the  only  one  you  were  able  to 
recognize  as  being  a  duplicate? 

A      Right.    That's  the  only  thing  I  shredded 
that  day.   And  I  would  have  shredded  other  documents 
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if  I  could  determine  that  they  were  extra  copies. 

Q      Could  you  identify  the  document  that  you 
shredded  if  you  were  asked  to  today? 

A      Yes. 

Q      Do  you  know  if  a  copy  exists? 

A      Of  course  a  copy  exists. 

Q      Because  it  exists  in  the  files  that  you 
were  looking  at  at  the  ICC  Office? 

A      Yes. 

Q      Or  the  OI  Office,  I'm  sorry,  in  the  ICC 
Building. 

A      Yes.   It's  still  there. 

Q      Did  Mr.  Rittling  shred  any  documents  that 
day? 

A      No.   Only  I  did. 

Q      What  did  you  do?   You  say  you  were  going 
through  the  documents  and  he  was  trying  to  formulate 
a  plan.   Did  he  come  up  with  a  plan? 

A     No,  he  didn't.   We  just  decided  he  was 
going  to  go  back  to  his  office  with  the  information 
that,  whatever  he  wrote  down,  and  discuss  it  with 
Brad  Buckles.   And  I  went  off  to  deal  with  some  other 
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1  cases  that  I  had.  And  I  didn't  talk  to  him  about  it. 

2  Q      How  long  were  you  in  there  looking  up  the 

3  documents? 

4  A      Total  time  would  have  been  10  minutes  to 

5  15  minutes,  not  long. 

6  Q      Did  you  do  anything  other  than  pull  out 

7  the  indexes  and  shred  the  indexes? 

8  A      Well,  I  separated  out  — 

9  Q      Other  than  that,  I'm  sorry. 

10  A      No,  that's  it. 

11  Q      Did  you  thumb  through  all  the  OGC 

12  documents  in  a  similar  fashion  that  you  did  the  White 

13  House  documents? 

14  A      No.    I  think  I  went  through  the  White 

15  House  ones  a  little  bit  more  carefully  because  Peter 

16  was  dealing  with  the  OGC  docs,  and  I  was  curious  to 

17  see  what  it  was. 

18  Q      He  was  taking  notes  with  regard  to  the  OGC 

19  documents? 

20  A      I  think  he  took  a  few  notes  of  Bates 

21  numbers.   That's  all.   It  wasn't  a  lot. 

22 Q      Did  you  see  his  notes,  or  did  he  tell  you 
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1  what  he  was  doing? 

2  A      I  might  have  seen  them.   But  I  couldn't 

3  tell  you  what  he  had  there.   It  was  just  numbers, 

4  wanting  to  know  what  the  number  of  the  documents  was. 

5  Q      Was  there  anyone  else  there  when  you  were 

6  doing  this? 

7  A      When  we  first  got  to  the  room,  we  were  led 

8  in  by  an  OI  employee.  I  don't  know  who  that  was. 

9  When  I  was  starting  to  shred  the  documents,  another 

10  OI  employee  did  walk  in. 

1 1  Q      Who  was  that? 

12  A      His  name  was  Ed  Martin. 

13  Q      Did  you  have  any  conversations  with  him? 

14  A      Yes,  because  I  was  shredding  documents, 

15  and  he  was  the  keeper  of  the  documents.   I  told  him 

16  right  away,  "Don't  worry,  Ed.   These  are  just  extra 

17  copies." 

1 8  Q      When  you  say  he  was  a  keeper  of  the 

19  documents,  does  he  have  an  official  responsibility  as 

20  a  custodian? 

21  A      Well,  a  custodian  -  you  know,  the  OI 

22  files  are  all  contained  in  that  room  where  he  works. 
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1  When  we  in  the  Office  of  Counsel  need  to  get  access 

2  to  them,  we  call  him  and  he  provides  them  to  us.   So 

3  again,  in  that  respect,  he's  a  custodian  of  the 

4  records. 

5  He's  not  a  technical  custodian  of  the 

6  records  in  the  sense  that  1  have  been  for  production 

7  of  these  documents.  But  he  also  has  the  combination 

8  to  the  safes  in  which  the  Whitewater  documents  were 

9  maintained. 

10  Q      Is  he  an  attorney? 

11  A     No.   He's  an  investigator. 

12  Q      Did  he  express  any  concern  to  you  when  he 

13  walked  in? 

14  A      He  said  --  he  sort  of  jokingly  said,  "Oh, 

15  1  don't  want  to  know,  1  don't  want  to  know."   You 

16  know,  he  helped  me  figure  out  how  to  use  the  machine. 

17  There  was  a  reverse  button  if  the  documents  get 

18  jammed.  I  was  putting  too  many  in,  and  he  showed  me 

19  how  to  put  the  reverse  button  on,  and  advised  me  to 

20  put  only  a  smaller  number  of  documents  in  at  a  time. 

21  Q      Did  he  ask  you  what  you  were  shredding? 

22  A      No,  because  I  told  him  it  was  extra 
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1  copies. 

2  Q      Did  you  tell  him  what  the  documents 

3  related  to? 

4  A      I  don't  remember  telling  him. 

5  Q     Did  he  ask  you? 

6  A      1  don't  remember.  1  don't  think  so. 

7  Q      Did  you  have  any  other  conversations  with 

8  him? 

9  A      I  mean,  he  would  have  known  that  it  was 

10  Whitewater,  because  that  was  the  Whitewater  boxes. 

1 1  And  there  was  a  person  -  I  don't  think  he  knew  Peter 

12  Rittling.   And  1  probably  introduced  them.   I'm  sure 

13  I  introduced  them.   I  was  introducing  Peter  to 

14  everybody. 

15  Q      Other  than  introducing  Mr.  Rittling,  did 

16  you  have  any  other  conversations  with  him? 

17  A      No.   He  was  explaining  how  to  shred  -  use 

18  the  shredder.  That's  it. 

19  Q      Was  there  anyone  else  there? 

20  A     No.   It  was,  "See  you  later."  No  one  else 

21  was  there. 

22  MR.  McDOUGAL:   Just  a  second. 
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1  (Discussion  off  the  record.) 

2  THE  WITNESS:   For  your  information,  a  copy 

3  of  the  index  that  I  destroyed  is  going  to  be  produced 

4  to  you.   That  work  is  being  done  now.   For  all  I 

5  know,  it  could  well  have  already  been  produced  to 

6  you. 

7  BY  MR.  O'CALLAGHAN: 

8  Q      But  you're  certain  that  no  other  documents 

9  were  shredded  on  the  18th? 

10  A     Not  that  I  know. 

1 1  Q      Since  the  18th,  are  you  aware  of  any 

12  documents  responsive  to  the  committee's  request  that 

13  have  been  destroyed? 

14  A     No. 

15  Q      I'm  not  just  referring  to  shredding.   I'm 

16  talking  about  thrown  away,  shredded,  put  in  burn 

17  bags? 

1 8  A      Same  answer. 

19  Q      Did  you  have  any  conversations  with  Ms. 

20  Kerner  about  a  copying  session  she  might  have 

21  conducted  last  weekend? 

22 A     On  the  weekend? 

102 

1  Q      Right. 

2  A      No. 

3  Q      Did  she  ever  tell  you  she  put  some 

4  documents  in  the  burn  bag  while  she  was  making 

5  duplicates? 

6  A      I  don't  think  so. 

7  Q      You  spoke  with  her  on  Tuesday  of  this 

8  week;  is  that  right? 

9  A      Yeah.   We  determined  that. 

10  If  she  did  destroy  documents,  they 

1 1  wouldn't  have  come  from  our  office.  They  would  have 

12  been  her  own  documents.   She  couldn't  get  into  our 

13  office. 

14  Q      Why  is  that? 

15  A      It's  locked.   She  does  not  have  the  key. 

16  Q      Have  you  ever  taken  originals  of 

17  responsive  documents  out  of  any  Treasury  Building? 

18  A      I  believe  the  answer  is  no. 

19  Q      Do  you  have  any  reason  to  believe  that  you 

20  might  have? 

A      I'm  only  saying  that  just  to  be  careful. 

22  I'm  pretty  sure  I  never  did  that.   I  mean,  I  don't 
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1  ever  specifically  recall  taking  any  responsive 

2  documents  in  this  Whitewater  affair  home  with  me. 

3  That  is  not  what  I  would  have  taken  home. 

4  I  might  have  taken  some  case  law  or 

5  particular  memoranda  on  the  issue.   But,  you  know, 

6  not  these  Whitewater  responsive  documents. 

7  Q     Did  you  speak  to  anyone  other  than  your 

8  counsel  prior  to  this  deposition  about  the 

9  prospective  subject  of  a  deposition? 

10  A      Well,  if  you  can  include  the  conversation 

1 1  I  had  in  the  presence  of  my  counsel  with  Francine, 

12  then  no. 

13  Q      That's  it. 

14  (Pause.) 

15  During  March  through  August  1994,  did  you 

16  have  any  involvement  in  the  IG's  investigation  of 

17  White  House  contacts? 

18  A      I  never  had  anything  to  do  with  the  IG's 

19  investigation  into  White  House  contacts. 

20  Q      What  were  you  doing  during  that  time 

21  period? 

22 A      Everything  else  that  the  Office  of  Counsel 


104 


1  was  responsible  for.   Francine  was  working  almost 

2  exclusively  on  White  Water.   I  handled  everything 

3  else  in  that  office.  And  believe  me,  it  was  no 

4  picnic. 

5  (Pause.) 

6  Q      Were  you  aware  that  transcripts  were  given 

7  to  the  White  House  at  any  time? 

8  A      Yes. 

9  Q      When  did  you  become  aware  of  that? 

10  A      I  don't  remember. 

1 1  Q      Was  it  contemporaneously  or  long  after? 

12  A      I  doubt  it  was  contemporaneously.  I  think 

1 3  it  was  only  when  there  was  a  fuss  made  over  it,  when 

14  someone  complained.  You  know,  it  took  me  awhile  to 

15  figure  out  the  significance  of  that,  since  I  wasn't 

16  involved. 

1 7  Q      Are  you  aware  if  any  investigatory 

1 8  materials  from  the  investigation,  other  than  the 

19  transcripts,  were  ever  handed  over  to  the  White 

20  House? 

21  (Pause.) 

22  A      No.   I  think  that  documents  may  have  been 
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1  given  to  the  White  House  in  accordance  with  the  Third 

2  Party  Rule.   They  are  documents  for  them  to  produce. 

3  But  I  don't  think  I  ever  did  that.   I'm  not  aware  of 

4  anyone  else  giving  documents  to  them. 

5  Q      This  is  during  the  March  through  August 

6  time  period? 

7  A      That's  right.   I  never  dealt  with  the 

8  White  House  at  all. 

9  Q      Did  anyone  that  you  are  aware  of  involved 

10  in  the  investigation  cause  documents,  investigatory 

1 1  documents  to  be  sent  over  to  the  White  House? 

12  A      No. 

13  Q      Have  you  ever  heard  that  that  happened? 

14  A      Other  than  transcripts? 

15  Q      Other  than  transcripts. 

16  A      No. 

17  Q      Have  you  heard  that  summaries  of 

18  transcripts  were  delivered  to  the  White  House? 

19  A      No. 
20 

21 

22 

106 

1  (Pause.) 

2  Q      Are  you  aware  whether  or  not  any  documents 

3  that  were  subpoenaed  by  the  independent  counsel's 

4  office  that  were  responsive  to  the  subpoena  were 

5  withheld  for  any  reason? 

6  A      There  might  have  been  information  on 

7  particular  pieces  of  paper  that  was  withheld,  because 

8  it  was  not  responsive.   But  I  guess  then  that  would 

9  mean  that  the  answer  is  "no." 

10  Q      So  you  don't  know  of  any  responsive 

1 1  documents  that  were  withheld? 

12  A      That's  right. 

13  I  should  say  with  regard  to  that,  because 

14  I  know  that  there's  been  ~  someone  raised  a  concern 

15  about  that.   But  I  had  many  contacts  with  Alex  Azar 

16  of  the  independent  counsel's  office  during  that 

17  production.   We  discussed  particular  documents  over 

1 8  several  conversations. 

19  So,  if  a  different  investigator  that  came 

20  from  this  office  might  have  thought  that  a  different 

21  document  should  have  been  included,  it  was  pretty 

22  clear  to  me  that  that  type  of  investigator  would  not 
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have  had  the  privilege  of  the  conversations  that  I 
had  with  Alex  —  can  I  change  that  word  to  "benefit?" 
Am  I  allowed  to  do  that?  I  don't  mean  "privilege,"  I 
mean  "benefit." 

Q      You  can  just  restate  it. 

A      Yeah,  but  it's  on  the  record  already. 

Q      He  didn't  have  the  benefit? 

A      The  benefit  of  a  conversation  with  Alex. 
Come  on,  guys. 
(Pause.) 

Q      Are  you  aware  that  any  electronic  mail, 
copies  of  electronic  mail  that  related  to  the 
investigation,  were  with  held  during  the  document 
production  to  independent  counsel? 

A      If  they  were  responsive,  they  were 
produced,  to  my  knowledge. 

Q      You  said  earlier  that  you  and  Ms.  Kerner 
were  the  people  determining  whether  documents  were 
responsive  to  the  independent  counsel's  request. 

A      That's  right.    She  helped  me  figure  out 
what  documents  were.   I  made  the  ultimate  decision. 
(Pause.) 
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1  MR.  O'CALLAGHAN:    I  have  no  further 

2  questions  at  this  time. 

3  EXAMINATION 

4  BY  MR.  PORTNOY: 

5  Q      Mr.  Doery,  my  name  is  Jim  Portnoy,  counsel 

6  for  the  Democratic  senators  on  the  special  committee. 

7  I  have  a  few  questions  just  to  follow  up  on  Mr. 

8  O'Callaghan's  inquiries. 

9  Did  you  ever  shred  any  documents  in 

10  connection  with  production  of  any  documents  to  the 

1 1  Office  of  Independent  Counsel? 

12  A      During  the  production  to  the  Office  of 

13  Independent  Counsel,  remember,  I  was  just  getting 

14  into  all  this  stuff.    I  was  not  really  familiar  with 

15  the  documents. 

16  It  is  possible  that  I  shredded  extra 

1 7  copies,  and  I  must  stress  that  anything  I  ever 

18  shredded  would  have  been  an  extra  copy  or  a 

19  duplicate.   If  I  had  done  that  during  the  time  of  the 

20  production  for  the  independent  counsel,  it  wouldn't 

21  have  been  all  that  many  documents.   I  do  not  think  it 

22  was  that  much  volume. 
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1  Q      Do  you  have  a  specific  recollection  of 

2  shredding  any  documents  in  connection  with  the 

3  production  of  documents  to  the  independent  counsel? 

4  A      No.   I  don't  have  a  specific  recollection. 

5  Q      Do  you  have  a  specific  recollection  that 

6  no  documents  were  shredded? 

7  A      I  do  not  have  that  recollection,  either. 

8  Q      Are  you  aware  of  anybody  else  shredding 

9  any  documents  in  connection  with  the  production  of 

10  documents  to  the  independent  counsel? 

11  A      I  do  not  have  a  specific  recollection  ~ 

12  wait  a  second,  wait  a  second. 

13  (Pause.) 

14  I  think  that  there  was  some  shredding  back 

15  then,  because  I  think  my  secretary  was  given 

16  documents.   I  might  have  given  her  documents  back 

17  then.   I'm  pretty  sure.   But,  you  know,  my 

18  recollection  is  hazy. 

19  Q      You  might  have  given  documents  to  your 

20  secretary  to  shred? 

21  A      Right. 

22 You've  got  to  keep  in  mind,  there  were  not 
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1  just  two  copies  of  things  in  these  files.   And  again, 

2  I  never  shredded  anything  from  OI,  and  I  never 

3  shredded  anything  in  Bob  Ceska's  possession.   The 

4  only  documents  I  ever  shredded  until  —  I  guess  we 

5  determined  it  was  the  18th  --  except  for  that,  the 

6  White  House  index,  except  for  that  document,  all  the 

7  documents  I  ever  shredded  were  in  our  office. 

8  And  Francine  didn't  just  have  two  copies. 

9  She  had  multiple  copies,  actual  copies  of  the  same 

10  thing.   Sometimes  they  were  documents  with  multiple 

1 1  pages.   It  was  very  easy  to  determine  that  these  were 

12  actual  copies. 

13  Q      Before  you  shredded  documents,  did  you 

14  check  them  to  determine  whether  there  were  any 

1 5  handwritten  notations  on  them? 

16  A      Yes,  for  the  most  part. 

17  Q      For  the  most  part? 

18  A      The  answer  is  "yes." 

19  Q      Is  the  answer  "for  the  most  part,"  or  is 

20  the  answer  "yes?" 

A      The  answer  is,  I  checked  them. 

Q      Did  you  check  them  to  see  if  there  were 
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1  fax  footprints? 

2  A      I  might  not  have  been  completely  clear  on 

3  that.   I  think  I  was  pretty  good  about  that,  but  I 

4  admit  that  I  might  not  have  gotten  all  the  faxes,  the 

5  lines  on  the  title  pages. 

6  Q      Do  you  have  any  recollection  of  what 

7  documents  you  might  have  given  to  your  secretary  to 

8  shred? 

9  A      No. 

10  Q      For  production  to  the  independent  counsel? 

11  A      No. 

12  Q      Did  you  shred  any  documents  in  connection 

13  with  the  production  of  any  documents  to  the  House 

14  Banking  Committee? 

15  A      Yes.   When  I  was  producing  documents  to 

16  the  House,  I  made  copies  of  copies  that  I  had 

17  produced  to  the  House  and  to  the  independent  counsel. 

18  When  I  meshed  the  documents,  I  then  shredded  those 

19  copies  of  copies  of  copies. 

20  Q      At  this  time,  were  documents  divided  in 

21  any  way  based  upon  their  source? 

22 A      No,  because  the  House  did  not  ask,  to  my 
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1  recollection,  for  source. 

2  Q      So  the  documents  in  your  production  to  the 

3  House  Banking  Committee  were  not  divided  based  upon 

4  the  file  in  which  they  originated? 

5  A      Can  I  check  my  file? 

6  Q      Certainly. 

7  (Pause.) 

8  A      Actually,  I  don't  know  if  I  brought  those 

9  documents.   I  believe  that  is  correct.   Remember  the 

10  way  that  the  House  wanted  documents  was  by 

1 1  indicating.   They  came  and  looked  at  all  the 

12  documents,  and  just  chose,  by  marking  them  with  paper 

13  clips  --  I  don't  know  how  they  did  it  —  they 

14  indicated  somehow  that  these  were  the  documents  they 

1 5  wanted  copied. 

16  Q      Was  any  document  indicated  by  House 

17  Committee  staff  for  copying  shredded  or  destroyed  in 

18  any  fashion? 

19  A      No,  other  than  when  I  was  meshing  the  two 

20  separate  productions  together,  so  that  I  would  not 

21  produce  extra  copies  to  the  Senate. 

22  Q      To  the  Senate  or  the  House? 
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1  A      To  the  Senate. 

2  Q      Just  checking. 

3  And  that  occurred  some  time  later? 

4  A      Yes. 

5  Q      Was  it  your  understanding  that  the  Senate 

6  Special  Committee's  September  12  document  request 

7  initially  included  e-mails  and  other  internal 

8  communications? 

9  A      Before  I  had  a  conversation  with  Bob 

10  Giuffra? 

1 1  Q      That's  correct. 

12  A      Yes. 

13  Q      Was  it  your  understanding,  following  your 

14  conversation  with  Mr.  Giuffra,  that  those  documents 

15  had  been  excluded  from  the  committee's  request? 

16  A      Following  the  first  conversation  that  I 

17  had  with  him,  I  thought  that  he  wanted  all  of  those 

18  e-mails  that  had  been  produced  to  one  of  the  other 

19  requesting  parties.   So  no,  e-mails  were  not 

20  excluded.  They  were  included  to  the  extent  they'd 

21  already  been  produced  to  others. 

22 And  also,  it  is  true  that  he  wanted  all  of 
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1  the  communications  between  that  time  period  I 

2  mentioned  —  I  believe  around  June  1  through  August 

3  5. 

4  Q      Did  Mr.  Giuffra  want  internal 

5  communications  within  the  Office  of  Inspector  General 

6  other  than  those  that  had  been  produced  to  either  the 

7  independent  counsel  or  the  House? 

8  A      No. 

9  Q      Do  you  know  if  Mr.  Giuffra  ~ 

10  A      You  can  tell  that  is  what  I  thought, 

1 1  because  in  my  production  to  him,  I  say  "All  records 

12  relating  to  communications,  contacts  or  meetings 

1 3  between  any  present  or  former  employee  of  the 

14  Treasury  OIG,  and  any  employee  of  the  Office  of  White 

15  House  Counsel,  OGE,  RTC,  the  House  and  the  Senate." 

16  Q      And  it's  your  understanding  that  that 

17  would  exclude  communications  between  two  employees  of 

18  the  Treasury  Office  of  Inspector  General? 

19  A      That  is  correct. 

20  Q      Do  you  know  if  that  was  Mr.  Giuffra's 

21  understanding? 

A      That's  what  Mr.  Giuffra  told  me.   That  is 
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1  what  he  asked  for.    So,  yes,  that  was  his 

2  understanding. 

3  Q      Did  Mr.  Giuffra  specifically  say  that  the 

4  committee  was  not  interested  in  communications  within 

5  the  Office  of  Inspector  General,  other  than  those 

6  produced  elsewhere? 

7  A      I  don't  remember.   I  don't  know,  but  I  was 

8  very  careful  when  I  listened  to  what  he  wanted, 

9  because  I  wanted  to  comply.    I  wanted  everything  to 

10  go  right.    I  didn't  want  to  have  any  problems. 

11  So  I  listened  extra  specially  carefully  to 

12  what  he  said,  and  I  tried  to  follow  his  every  wish. 

13  Q      You  called  Mr.  Giuffra  to  try  to  narrow 

14  the  committee's  request? 

15  A      That  is  right. 

16  Q      What  was  the  basis  for  your  desire  to 

17  narrow  the  committee's  request? 

18  A      Because  --  let  me  tell  you  something. 

19  Ever  since  I  was  made  responsible  for  this 

20  production,  for  any  production  of  Whitewater 

21  documents  to  the  independent  counsel,  all  the  people 

22  involved  from  our  office  have  always  told  me  that 
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1  there  is  nothing  to  hide  here;  that  any  of  these 

2  documents  can  be  produced  to  a  legitimate  request. 

3  So,  my  whole  attitude  about  this  is:  there 

4  is  nothing  to  hide.   Since  the  time  that  I  started 

5  working  on  these  documents,  I  have  not  seen  anything 

6  that  our  office  needs  to  worry  about,  either. 

7  So  my  whole  attitude  is,  nothing  to  hide 

8  —  no  problem.   Come  and  look  at  documents.   We  had 

9  had  success  with  the  independent  counsel  in  narrowing 

10  down  their  request.   We  had  had  tremendous  success 

1 1  with  the  House.   They  offered,  or  they  agreed,  to 

12  come  and  look  at  our  documents  and,  in  fact,  I  made 

13  the  same  offer  to  the  Senate  more  than  once.   It's  in 

14  more  than  one  of  my  responses,  saying  "The  OIG  has 

15  offered  to  permit  your  staff  to  review  all  of  the 

16  documents  we  possess  that  would  relate  in  any  way  to 

17  your  investigation,  with  the  exception  of  those  that 

1 8  relate  to  communications  between  our  office  and  the 

19  Office  of  the  Independent  Counsel.   Although  you  have 

20  declined,  our  offer  remains  open  for  the  duration  of 

21  the  Committee's  proceedings." 

22  It  would  have  made  it  much  easier  if  the 
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1  Senate  had  come  and  done  the  same  thing  as  the  House. 

2  Of  course  I  was  interested  in  narrowing  the  request. 

3  Bob  Giuffra  did  narrow  it  very,  very  substantially  at 

4  that  first  conversation.  I  knew  that  most  of  these 

5  documents  wouldn't  be  of  interest  to  you. 

6  Also,  all  of  the  stuff  at  01.   No  one  has 

7  ever  cared  about  those  documents. 

8  (Discussion  off  the  record.) 

9  MR.  PORTNOY:   We  can  go  back  on  the 

10  record. 

1 1  BY  MR.  PORTNOY: 

12  Q      Mr.  Doery,  was  the  principal  purpose  for 

13  your  effort  to  narrow  the  request  simply  to  make  it 

14  more  feasible  for  you  to  conduct  the  production? 

15  A      The  answer  to  that  is  yes.   And  it  was  my 

16  understanding  that  the  Senate  did  not  wish  to  be 

17  overburdened,  either. 

1 8  I  mean,  I  know  that  you  guys  have  gotten 

19  reams  of  documents.  And  every  time  I  shredded  a 

20  document,  there  was  an  extra.   I  thought  I  was 

21  helping  you  out. 

22 I  guess  that's  not  a  specific  answer  to 
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1  your  question.   But  I  did  answer  your  question 

2  already.  I  wanted  to  make  our  lives  as  easy  as 

3  possible.   Bob  Giuffra  told  me  that  he  wanted  to  make 

4  our  lives  as  easy  as  possible. 

5  Q      There  wasn't  any  particular  information 

6  that  you  were  trying  to  avoid  having  released,  was 

7  there,  sir? 

8  A      No.   Like  I  said,  there's  nothing  to  hide. 

9  We  let  you  come  and  look  at  the  documents.  The  House 

10  had  already  looked  at  them. 

1 1  Q      And  you  weren't  trying  to  protect  anybody, 

12  were  you,  sir? 

1 3  A      No.   The  record  can  probably  not  reflect 

14  the  emphasis  with  which  I  say  that  word. 

15  Q      Did  anyone  ever  ask  you  not  to  produce 

16  anything  for  any  reason? 

A      No,  except  Alex  Azar,  because  we  wanted  to 

18  protect  communications  with  the  independent  counsel. 

Q      Did  you  ever  fail  to  produce  anything 

20  responsive  to  the  request? 

A      Because  I  am  human,  it  is  possible  that  I 

22  made  a  mistake.   But  I  do  not  think  that  I  made  many 


6579 

119 

1  mistakes,  if  any. 

2  Q      Did  you  ever  consciously  fail  to  produce 

3  anything  responsive? 

4  A      Absolutely  not.   There  is  nothing  to  hide 

5  here. 

6  Q      Is  that  statement  true  with  respect  to  all 

7  three  document  productions  that  we've  discussed  here, 

8  sir? 

9  A      Yes. 

10  (Pause.) 

1 1  Q      Earlier  this  month,  when  Ms.  Kerner  saw 

12  some  documents  in  the  Inspector  General's  office,  was 

13  she  in  the  Inspector  General's  office  before  you  left 

14  the  office? 

15  A      To  go  to  the  ICC  building,  you  mean? 

16  Q      You  indicated  essentially  you  came  back  to 

17  your  office  from  somewhere,  and  she  was  looking  at 

1 8  documents. 

19  A      Right,  that  was  ICC.   That  was  at  01. 

20  Q      So  you  had  left  your  office  for  what 

21  purpose? 

22 A      To  work  on  the  production  from  01. 
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1  Q      So  you  left  the  Office  of  Investigations 

2  to  go  to  the  ICC  building? 

3  A      That's  right.   And  she  was  not  in  the 

4  office  when  I  left. 

5  Q      Was  she  in  the  office  when  you  returned? 

6  A      Yes,  she  was. 

7  Q      Where  in  the  office  was  she? 

8  A      She  was  sitting  at  the  table  outside  my 

9  office. 

10  Q      And  she  was  reviewing  documents? 

1 1  A      Yes. 

12  Q      Had  the  documents  --  had  you  left  the 

1 3  documents  on  the  table? 

14  A      No.   Someone  else  did.    It  must  have  been 

15  one  of  the  other  lawyers  in  my  office. 

16  Q      Do  you  have  any  idea  how  the  documents  got 

17  to  that  table? 

1 8  A      Like  I  said,  it  must  have  been  one  of  the 

19  other  lawyers. 

20  Q      That  was  speculation.   I'm  wondering  if 

21  you  have  any  actual  knowledge  of  how  the  documents 

22  got  to  the  table. 
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1  A      I  didn't  see  it  take  place. 

2  Q      Did  anybody  tell  you? 

3  A      Probably  somebody  did.   But  my  very  best 

4  guess  —  I'm  pretty  darn  sure  that  I'm  right  about 

5  this  —  is  that  it  was  a  lawyer  on  the  staff. 

6  Q     Do  you  have  any  idea  who  it  might  have 

7  been? 

8  A     Yes. 

9  Q      And  that  is? 

10  A      Well,  I  guess  I've  named  her  in  the  record 

1 1  anyway.   Sharon  Separ,  S-e-p-a-r.   It  would  have  been 

12  her,  or  it  could  have  been  a  secretary  who  opened  the 

13  files  for  her,  Beverly  Tressler.  Valerie  Lau,  the 

14  Inspector  General  ~  that  was  her  secretary. 

15  Q     Do  you  know  if  Ms.  Kerner  requested  the 

16  documents? 

17  A      Yes.   She  requested  them  of  Lori  Vassar. 

18  Q     That  day? 

19  A      It  could  have  been  before  Lori  was  making 

20  them  available.  Remember,  these  are  all  documents 

21  Francine  either  had  or  had  seen  before. 

22 Q      So  at  this  point,  Ms.  Kerner  was  of  the 


1  understanding  that  she  had  every  right  to  look  at 

2  documents,  that  there  was  no  impediment  to  that,  to 

3  looking  at  documents? 

4  A      That  is  right.   That  was  my  understanding, 

5  too. 

6  Q      What  was  the  basis  for  your  understanding 

7  at  that  time,  sir? 

8  A      Because  it  was  through  a  conversation  with 

9  Lori  Vassar,  when  she  made  it  clear  to  me  that 

10  Francine  was  to  have  complete  access. 

11  Q      So  Lori  Vassar  told  you  that? 

12  A      Yeah. 

13  Q      Do  you  recall  when  she  might  have  told 

14  you? 

15  A      No. 

16  Q      Was  it  substantially  before  that  day? 
A      It  was  within  a  week  or  two. 

Q      Some  time  later,  Ms.  Vassar  told  you  that 

19  the  Committee  didn't  want  witnesses  to  see  certain 

20  documents.   Is  that  correct? 

21  A      That's  right. 

Q      Do  you  recall  when  that  was? 
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1  A      It  was  some  time  after  the  day  that  I 

2  brought  the  documents  back  from  the  ICC  building. 

3  Did  we  determine  when  that  date  was?  Was  that  the 

4  13th? 

5  It  was  either  the  13th  or  one  or  two  days 

6  before. 

7  Q      Would  it  refresh  your  recollection  if  I 

8  asked  you  whether  or  not  she  called  you  at  home? 

9  A      Whether  who  called  me  at  home? 

10  Q      Ms.  Vassar. 

1 1  A      Oh,  yes,  it  does.    It  was  a  home  telephone 

12  conversation  --  that's  right  ~  when  I  told  her  that 

13  I  had  showed  the  documents  that  I  wasn't  supposed  to 

14  to  Francine.  That  is  correct.   But  it  doesn't  help 

15  me  figure  out  what  day  it  was.    I'm  sorry. 

16  Q      Presumably  it  helped  you  figure  out  what 

17  time  of  day  it  was.    It  was  late  in  the  evening? 

18  A      Yes.    It  was  in  the  evening. 

19  Q      You  read  from  a  letter  the  Committee  sent 

20  to  your  office  regarding  production  of  documents,  and 

2 1  you  indicated  language  suggesting  that  if  documents 

22  had  already  been  produced,  the  Committee  didn't  need 
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1  them  again. 

2  A      Right. 

3  Q      I  believe  you  testified  it  was  your 

4  understanding  the  Committee  didn't  want  duplicate 

5  copies. 

6  A      That  is  right. 

7  Q      Did  that  understanding  in  any  way 

8  contribute  to  your  decision  to  shred  documents  prior 

9  to  producing  them  to  the  Committee? 

10  A      Yes.   Because  when  someone  had  asked  ~ 

1 1  maybe  all  I  should  say  about  this  is  that  another 

12  party  had  asked  for  duplicates  if  they  were  in 

1 3  different  peoples'  ~  they  wanted  source. 

14  So  I  knew  that  when  someone  asked  you  for 

1 5  copies,  that  you  give  copies.  And  I  have  been 

16  issuing  subpoenas  for  years  myself,  and  I  do  not 

17  expect  that  people  produce  extra  copies  to  me  unless 

18  I  ask  for  them. 

19  It  was  not  only  the  fact  that  the  letter 

20  to  us  said  that  extra  copies  were  not  desired.  It 

2 1  was  also  subsequent  conversations  that  I  had  with  Mr. 

22  Giuffra  in  which  he  agreed  it  was  okay  not  to  produce 
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1  extra  copies,  because  they  had  already  been  produced 

2  by  another  party. 

3  Q      Directing  your  attention  to  the  events  of, 

4  I  believe  it  was  October  18,  when  you  and  Mr. 

5  Rittling  reviewed  documents  in  the  Office  of 

6  Investigations,  have  you  ever  discussed  this  incident 

7  --  if  that's  the  word  I  can  use  ~  with  anyone  other 

8  than  Mr.  Rittling  or  Mr.  Martin? 

9  A      I  discussed  it  with  Francine  Kerner,  and  I 

10  discussed  it  with  my  lawyer. 

1 1  Q      Did  you  ever  discuss  it  with  Mr.  White? 

12  A      Yes.   That's  right,  I  did. 

13  I  asked  him  — 

14  Q      Who  is  Mr.  White,  first? 

15  A      Chet  White  is  the  deputy  assistant 

16  inspector  general  for  investigations.   That's  his 

17  title. 

18  Q      When  did  your  conversation  with  Mr.  White 

19  occur? 

20  A      Chet  called  me  to  ask  me  whether  what  I 

21  had  done  is  -  he  had  heard  from  Ed  Martin  that  I 

22  shredded  documents.  And  so  I  told  him,  "Don't  worry, 
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1  it's  only  extra  copies." 

2  Q      Do  you  recall  when  that  conversation 

3  occurred? 

4  A      A  day  or  two  after  I  shredded  them;  two, 

5  maybe  three  days. 

6  Q      Do  you  recall  anything  else  about  that 

7  conversation? 

8  A      He  just  said  he  was  just  checking,  that  he 

9  wanted  to  be  sure,  that  he  felt  obligated  to  call  me, 

10  and  not  to  worry. 

1 1  Q      Did  you  ever  discuss  the  events  of  October 

12  18  with  Lori  Vassar? 

13  A      Yes.   I  told  her  that  Chet  called  me,  and 

14  wanted  to  know  about  that.   And  I  wanted  her  to  know 

15  this  had  taken  place. 

16  Q      Do  you  know  when  that  conversation 

17  occurred? 

18  A      It  would  have  been  the  same  day,  or  the 

19  day  after. 

20  Q      Do  you  recall  anything  else  about  that 

21  conversation? 

22  A      No. 
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1  Q      Did  Ms.  Vassar  have  a  reaction  to  the 

2  information  that  the  documents  had  been  shredded? 

3  A      You  know,  she  would  have  been  disappointed 

4  that  someone  even  asked  me  about  this;  someone's 

5  questioning  it. 

6  Q      To  your  knowledge,  did  she  take  any 

7  further  steps  to  ascertain  what  had  occurred? 

8  A      To  ascertain  what? 

9  Q      What  had  occurred  that  day. 

10  A      No.   I  don't  know  if  she  called  anybody. 

1 1  Q      You  were  going  to  say  something  else,  sir? 

12  A      She  told  the  Senate.  That's  what  I 

13  thought  you  were  asking  about. 

14  Q      Were  you  aware  in  advance  that  she  was 

15  going  to  tell  the  Senate? 

16  A      No. 

17  Q      Did  she  tell  you  after  the  fact? 

1 8  A      Later  on  she  did. 

19  Q      Was  that  the  first  you  knew  of  it? 

20  A      That  the  Senate  was  told? 

21  Q      Yes. 

22 A      Did  she  tell  me?  The  answer  is  yes. 
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1  MR.  PORTNOY:   That's  all  I  have,  sir. 

2  Thank  you  very  much. 

3  MR.  O'CALLAGHAN:   Just  a  couple  more 

4  questions,  and  we'll  be  out  of  here  quickly. 

5  FURTHER  EXAMINATION 

6  BY  MR.  O'CALLAGHAN: 

7  Q      I'm  just  trying  to  get  a  better  handle  on 

8  the  day  that  Ms.  Kerner  was  in,  sitting  at  the  table 

9  outside  the  suite  looking  at  the  documents.   And  when 

10  you  came  back  from  the  ICC  building,  Ms.  Vassar 

1 1  called  you  ~  was  it  that  night,  the  night  after  that 

12  —  and  told  you  that  you  weren't  supposed  to  show  her 

13  other  people's  documents? 

14  A      It  seems  likely  that  it  would  have  been 

15  that  night  ~  I  don't  think  so,  because  I  got  home  so 

16  late.   I  don't  think  she  would  have  called  me  that 

17  late. 

1 8  Q      You  stated  earlier  you  thought  that  was 

19  the  same  day  that  you  helped  Ms.  Kerner  with  the 

20  production,  right?   Or  were  those  two  different  days? 

21  A      They're  two  different  days. 

22  I'm  sorry.   Ask  your  question  again. 
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1  Q      I  wanted  to  make  that  clear  for  the 

2  record,  that  the  day  that  Ms.  Kerner  was  reviewing 

3  documents  at  the  table  in  the  IG's  office  ~  that  was 

4  a  separate  day  than  the  day  that  you  helped  with  the 

5  production  and  shredded  documents;  that  you  and  Ms. 

6  Kerner  shredded  the  documents. 

7  A      I'm  pretty  sure  that  was  two  different 

8  days. 

9  MR.  O'CALLAGHAN:    That's  all  I  have. 

10  That's  it.    We're  off  the  record. 

1 1  (Discussion  off  the  record.) 

12  MR.  O'CALLAGHAN:   Let's  go  back  on  the 

13  record. 

14  Before  we  go  off  the  record,  Mr.  Doery, 

15  I'd  like  to  give  you  the  opportunity  to  make  any 

16  clarifying  statements.  Or,  counsel,  if  you'd  like  to 

17  ask  some  clarifying  questions  or  make  any  statements, 

18  please  do  so. 

19  THE  WITNESS:   Okay. 

20  I  think  that  I've  pretty  much  answered  all 

21  your  questions  and  said  most  of  what  I  had  to  say.   I 

22  guess  I  would  just  like  to  add  that  throughout  all  of 
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1  these  three  different  productions  that  I  have  gone 

2  through  on  Whitewater,  I've  never  had  any  interest  in 

3  doing  anything  other  than  fully  complying  with 

4  anyone's  request. 

5  I  have  no  motivation  to  do  otherwise. 

6  Copies  of  any  important  documents  are  probably 

7  maintained  by  some  party  or  other.   I  may  not  even 

8  know  who  has  copies.   I  firmly  believe  that  there's 

9  nothing  in  these  documents  that  shows  that  anything 

10  improper  happened  by  anyone  in  our  office. 

1 1  I'm  a  career  civil  servant.   Why  would  I 

12  jeopardize  my  job,  my  career  and  my  reputation  over 

13  something  like  this?   Everything  I  did  in  terms  of 

14  getting  rid  of  documents  that  were  extras  was  done  in 

15  order  to  keep  my  files  more  manageable.  I  see  no 

16  reason  why  I  have  to  keep  umpteen  documents  that  are 

17  copies  of  the  same  thing. 

And  I  felt  also  that  my  organizing  my 

19  documents  this  way  was  going  to  be  helpful  to  the 

20  Senate,  because  I  had  a  very  clear  impression  from 

21  the  Senate  that  you  didn't  want  extra  copies  of 

22  things,  either.   Both  written  and  orally,  I  had 
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1  gotten  that  message  from  the  Senate. 

2  There  is  no  reason  to  suspect  I  did 

3  anything  wrong.    I  had  no  motivation  to  do  anything 

4  wrong,  and  I  wouldn't  risk  my  entire  career  to  do 

5  something  like  that.   That's  all. 

6  MR.  O'CALLAGHAN:   Thank  you  very  much. 

7  MR.  MC  DOUGAL:    I  have  no  questions. 

8  MR.  O'CALLAGHAN:   Let's  go  off  the  record. 

9  (Whereupon,  at  5:40  p.m.,  the  taking  of 
10  the  instant  deposition  ceased.) 

11 
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before  whom  the  foregoing  deposition  was  taken,  do  hereby 
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deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
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Notary   Public   in   and  for  the 
District  of  Columbia 


My  Commission  Expires   6/30/00 
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